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ADVERTISEMENT. 


A  Seventeenth  Edition  of  this  Work  being  called  for, 
the  latter  Editor  has  endeavoured  to  render  it  as  perfect 
as  it  was  in  his  power.  He  is  indebted  to  Mr.  Thomas 
Canning,  of  Lincoln's  Inn,  for  the  elaborate  Index  to  the 
Notes,  which  accompanies  the  present  Edition,  and  several 
observations,  interspersed  in  the  additions  to  the  notes :  and 
to  Mr.  RiTso's  Introduction  to  the  Science  of  the  Law^ 
for  many  useful  remarks,  both  on  the  literal  accuracy  and 
learning  of  the  text. 

It  appearing  to  be  tbe  universal  wish  cf  the  Profession 
that  the  Notes  should  be  printed  under  the  Text,  and  the 
whde  Work  comprised  in  Two  Volumes,  this  has  been  ef- 
fected in  the  present'  Edition ;  %ut,  with  a  neeessary  sacrifice 
of  the  ancient  Norman-Erench  of  the  Text  of  Littleton. 
Hie  Editor  submitted^  ..the  more  easily  to  this  sacrifice,  as 
it  enabled  him  to  adopt  a  regular  system  of  paging  and 
reference,  the  want  of  which,  in  the  former  octavo  editions, 
was  much  felt,  and  generally  complained  of ;  and  as  Lord 
Coke's  version  has  long  been  considered  an  authentic  repre- 
sentation of  the  text. 

Lincoln's  Inn,  32d  Sept.  1817. 

m$  mark  ^  i$  placed  in  the  text,  at  the  beginning  of  each  half 
or  folio  in  the  Thirteenth  Edition,  the  paging  of  which  is 
fs  preMieroed  in  the  margin,  and  noted  at  the  top  of  every  page, 
ef  tie  preteni  edition. 
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Mb,  HAR.GRAVE^s 


FIRST  ADDRESS  to  thb  PUBLIC- 


THE  Tery  Idgh  and  advanced  price,  at  which  the  txoelfth  edition 
of  Sir  Eikoard  Coke*s  First  InstHute,  or  Commentary  upon 
Ijtd€i0m,  haa  been  sold  for  a  long  time  past,  is  a  proof,  that  a  nno 
editioD  is  oa/w  wanted  in  order  to  supply  the  Public  demand.  This 
of  itsdf  may  be  thought  a  sufficient  reason  for  offering  a  neto  edition ; 
but  another,  and  more  cogent  motive  concurs  in  inducing  to  such 
'  a  prapoaal ;  for^  notwithstanding  the  advantages,  which  may  have 
been  ghren  to  the  tenths  eleventh^  and  tmelfth  editions,  there  stiil 
wuttina  an  ample  field  for  further  improvements.  It  is  not  in** 
tended,  by  this  observation,  in  the  least  to  derogate  from  the  merit 
if  dioae  three  editions ;  of  which  the  tenth  and  eleventh  are  parti- 
cakrfy  thought  by  some  to  deserve  commendation,  as  well  on 
acooimt  of  the  care  and  industry  exerted  in  correcting  the  errors  of 
ifaimer  nnpresaions,  as  on  account  of  the  knowledge  and  judgment 
Aown  m  the  additional  notes  and  references.  But  a  woric  like  Sir 
Edward  Coke's  Commentary,  so  crowded  with  references  to  other 
books  and  authorities,  will  eveir  leave  room  for  correetibnB ;  and 
being  written  on  a  subject  so  dependant,  as  the  law  necessarily  is, 
OB  die  opinions  of  the  time  present^  and  so  frequently  undergonig 
diaages  by  acts  of  the  legislature,  will  continuaRy  call  for  additicms. 
These  considerations  may  suffice  to  evince  the  propriety  of  attempt- 
iag  a  nav  edition ;  but  something  further  is  requisite  to  recommend 
liar  now.offiered  to  the  Public ;  and  therefore  the  editor  will  explain 
die  plan,  on  which  he  proposes  to  conduct  it. 

IJtlkion*$  Tenures  and  Sir  Edward  CoMs  Commentary  will  be 
printed  from  the  second  edition,  that  being  generally  esteemed  the 
most  correct  one  of  the  Coounentaiy ;  but  it  will  be  occasionally 
compared  wich  the^r^  and  other  editions,  all  of  which  have  been 
proaired  for  that  purpose.  Also  the  text  of  Littleton  will  be  col- 
lated with  the  Rohan  edition,  which  was  that  preferred  by  Sir 
Edvaid  CokOy  and  a  still  earlier  one  by  Lettou  and  Mechlinia,  which 
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(viii)  MR.  MARGRAVE'S   FIRST 

w^s  prioted  in  the  life-tone  of  Littleton,  or  within  a  year  aAtr  hit 
death,  aad  ham  lunmr  yei  been  made  use  of  in  anj  editieii  of  the 
Commentary.  For  the  use  of  these  two  ni09t  cttrioos  and  scarce 
editions  of  Littleton,  the  editor  is  indebted  ta  the  kindness  c^  one, 
wbos^  niune.be  should,  tbink  it  an  honour  to  be  at  liberty  to  mentiQn* 
The  editor  is  also  provided  with  the  curious  editions  of  LittletOD 
by  Pj^nson  and  Rtdmans  which  are  the  next  in  date  to  the  Rohan 
edition.  He  is  possessed  too  of  an  edition  in  1534  by  Raslell,  mtd 
of  tnost  of  the  other  editions  of  Littleton,  which  are  very  nnnienMis ; 
but  these  latter,  not  being  of  so  great  authority,  will  seldom  be 
consulted.  It  is  proper  to  add,  that  the  editar  pMposes  to  give  the 
various  readings  of  Jour  or  Jive  of  the  earliest  editions  of  Littleton, 
which  has  never  been  attempted  before.  But  no  various  readings 
will  be  given,  except  where  they  appear  to  the  editor  substaniiiMy 
to  affect  the  sense  of  the  author*;  and  therefore  the  reader  will  net 
find  a^y  in  ihejint  section;  the  difference  of  the  several  editions, 
so  far  as  regards  that  section,  being  apparently  quite  immateriaL 
As  to  references^  those  in  the^r^,  second^  and  other  editions  of  Sir 
Edward  Coke's  Commentary  before  the  tenths  having  been  made 
by  Sir  Edward  Coke  himself,  will  be  wholly  retained,  with  such 
corrections  only  of  apparent  mistakes  as  shall  occur  to  the  editor. 
Many  of  the  additional  references  in  the  tenth,  eleventh,  and  tv:elfih 
editions  will  also  be  retained ;  it  being  intended  only  to  omit  such 
as  the  editor  shall  discover  to  be  plainly  foreign  to ,  the  purpose^ 
The  editor  is  aware,  that  even  some  of  $ir  Edward.  Coke*s  owa 
references  have  been  complained,  of  as  not  pertiQOOt ;  which,  whe« 
the  prodigious  number  of  them,  and  the  great  vaiiety  of  public  and 
private,  affairs  which  commanded  his  attention  through  life,  are 
considered,  may  be  accounted  for,  without  any  great  reflection  on 
his  care  and  accuracy.   But  the  editor  would  deem  it  a  presumpdoh 

in 


*  This  may  seem  not  quite  consistent  with  sometimes  giving  the  word  7^a 
a»  a  varions  reading;  but  the  reason  of  it  is,  that  Dttleton  h  ihou^  by  Sik' 
£4»rard  Cok6  to  mse  the  woid  Nata  in  a  sense  pecnlisTty  sigmficant.  See  Co. 
litt.  22.  a.  The  various  readings  of  Littleton,  taken  fi'om  the  edition  by 
I^ttoif  and  Mcchlinia,  will  be  distinguished  by  L,  and  M*  those  from  the  Bohan 
edition  by  Roh.  those  from  Pynson's  edition  by  P.  and  those  from  RetUaan's 
edition  by  Red.  nnd  if  a  reading  should  be  tak^  from  any  <^her  edition,  it 
will  be  particularly  mentioned.  In  Redmans  edition  there  are  refeienoes  to 
cases  in  some  of  the  more  ancient  Yew  Books,  which  it  was  onoe  intended  to 
have  given  as  part  of  the  various  readings  from  Kedman;  Ipt  on  rfr-oPBSider' 
adon^  tliey  do  not  appear  of  sufficient  consequence  to  be  taken  notioe  of. 


SS  TO   TUB  PUBLIC.  (ix) 

■  iuBi  to  otmi^.mnjf  part  of  Ae  original^oA;  tfaougfay  in  reipect  to 
^  lekfemcem,  witch  a  liberty  n  in  very  numerous  instanceg^token 

■  the  ime^hk  edition*;  and  besidefti,  he  would  by  no  means  be 

■decBtoed  to  engage  for  an  examination  of  every  reference  with 

tfeWdk  cited,  whioh  s  a  task  far  greater  than  his  other  avocations 

liH  aikvw  him  to  engage  in  f .   FurUier,  it  is  proposed  by  the  editor, 

IS  give  same  additional  referenoesi  particularly  to  the  reports  pub- 

iikcd  since  the  itod/ih  edition ;  and  some  notes ;  but  he  avoids 

pwiwpg  a  great  number  of  either,  lest  he  should  undertake  more 

ikn  he  amy  liereafter  be  able  to  accomplish.    However,  in  order 

Is  ndk$  amends,  lor  the  smallness  of  die  number  of  new  notes  and 

trfmncea  $,  f^ieat  care  shall  be  taken  in  the  choice  of  them :  and 

t^r  AmU  he  ao  expressed,  a»  dearly  to  show  whether  they  tend  to 

caafiim  Id  questieo,  to  contiadiot,  or  to  illustrate  the  doctrine 

die  text;  a  distinction  very  requisite  for  the  conve* 
end  infimaation  ef  the  reader,  diough  in  new  editions'  of 

law- 


*  Tht  ^tor  has  not  yet  foimd  sack  a  liberty  taken  in  any  edition,  elcept' 
^twdfik  i  bat  in  that  the  omission  of  lord  C!oke's  references  is  veny  frequaat 
■deed,  asd  he  doubts  whether  many  pages  cpn  be  found  without  instances  0f 
it  To  several  pages  he  finds  twenty  or  thirty  references  omitted,  and  in  some 
-^  ^  Afhf'     '^^  truth  of  this  will  appear  by  examining  fol.  4.  b.  and  5.  a. 
^^fiaadfHk  edition  with  the  same  folios  in  any  preceding  one.    The  editoc 
to  emik^  i^  maiing  this  observation^  if  it  was  not  with  a  view  to 
leoooantatle  it  is,  that  notwithstandinjg  this  tuppretsion  of  a  great 
paftofthaa^thoriats,  on  which  lord  Cbke  founds  his  opinions,  the  Ueilfik 
e^sion  ihantdjdl'fer  us  pamdM,  whilst  the  price  of  some  of  the  niore  eaiiy  k 
«<it2QBj^  tboag^  ihfEf  certain  the.w4o&  of  the  original  work,  and  therefbfO' 
are  iB&utely  more  valuable,  is  scarceLjf  as  many  tkUlmgis     • 

4  It  is  jiecessary  to  mention  this,  lest  the  continuation  of  those  mistaken 
n:A:raices  by  lord  Coke,  which  are  to  be  found  in  all  the  former  editions, 
^'OnBT'be  imputed  to  the  inattention  of  the  editor  of  the  present  edition,  and 
li  a  ns^igeaae  not  consistent  n^di  his  engagements  to  the  public. '  'The 
c^Bor  ma^  mdA,  that  many  oS  the  mistakes  ave  of  tnch  a  kind(  that  to  correct 
tiiaa,  and  to  j^^Str  to  the  books  or  >  authorities-  intended,'  would  isxe^ed-  Hi ' 
tttaost  diiigeaae  and  power. 

X  At  finst  dw  editor  doubted,  >vfaether  it  would  be  in'hiB  power  to  ^ve  the 
One  ntoctoaiy  for  writing  mamf  notes  and  references;  biit  this  first  number 
ti  the  woik,  be  hopes,  wilt  convince  his  readers,  how  anxious  he  is  t6  furnish 
a  ereat  aomber ;  and  he  will  exert  himself  to  the  utmost  in  order  to  condnu6 
tbewwk  OB  the  same  eolaiged  plan.  Having  engaged  in  the  undertaking, 
iif  isvesetved  as  all  events  to  mlik^  great  sacrifices,  rather  than  suffer  it  to 
l:^j2flh  m  his  hands. 


km^Hf^lm  too  frtqiMntly  neglected.  In  the  deo^th  and  l«q$M 
edttkmfly  die  nav  references  ai«  not  distmguished  frouai  Sir  Ediravd 
CokelB ;  bat  in  this  present  edition  it  is  thought  proper  to  acquaint 
file  reader,  which  belong  to  hlm^  and  which  to  hie  respective 
-editors;  and  for  that  purpose,  the  additional  references  taken Yvom 
the  ienihy  ekvenihj  and  twe^ih  editions  will  be  enclosed  between 
parenihesu;  and  those,  with  the  notes  by  the  editor  of  this  edition, 
with  the  various  readings  of  Littleton,  will  be  referred  to  by  figures, 
and  placed  at  die  bottom  of  the  page.  Such  a  discrimination  is  a 
justice  due  to  tiiose  from  whom  the  references  proceed,  particularly 
to  Sir  Edward  Coke ;  and,  at  the  same  time,  must  be  a  satisfiiction 
to  the  reader. — ^The  eleoenth  and  twelfth  editions  contain  some  notes 
and  additions,  showing  the  alterations  in  the  laws  since  the  time  of 
Sir  Edward  Coke»  which  were  printed  separately  at  the  end  of  the 
work.  This  has  been  found  inconvenient;  and  therefore,  in  the 
present  edition,  they  w31  be  placed  in  the  margin  of  the  book 
where  they  respectively  apply ;  except  such  of  them  as  the  editor 
shaU  find  improper  to  be  retained,  or  such  as  shall  consist  of  ex* 
tracts  from  acts  of  parliament,  which,  being  too  long  for  marginal 
insertion,  will  be  omitted;  and  it  is  hoped,  that  the  omission  of 
those  extracts  will  not  be  disapproved  of,  as  a  short  reference  to 
the  statutes  themselves,  with  an  intimation  that  they  have  altered 
the  law,  will  be  substituted,  which  will  equally  answer  the  purpose 
of  apprizing  the  reader*, — ^In  all  the  former  editions,  the  French 
text  of  Littleton's  Tenures,  and  the  whole  of  Sir  Edward  Coke's 
COHamentary,  were  printed  b  the  Uadk  letter ;  but  in  this  edilitn 
01^  Roman  and  ItaUc  letters  wiH  be  used,  whkli,  it  is  presuaied, 
will  be  botfi  an  agreeable  and  nseftd  alteration  in  the  printing ;  the 
Nock  letter  being  generally  deemed  less  pleasing,  and  more  fatigniBg 
to  the  sight,  than  either  of  the  odiers.— In  respect  to  the  Index  to 
the  l^rst  Institute,  it  is  at  present  intended,  that  it  shaU  be  the 
same  as  in  the  deoenih  ^sAiwdfik  editions;  the  editor  thinking^at 
Inuring  already  .undertaken  so  much,  it  woMld  be  imprudent  to 
pledge  himself  still  further,  by  eotering  into  any  ei^j^gement  for 
making  additions  to  the  Index* 

to 


^mm 


^  Ihe notes addednitheiith and  19th editieM,«Kchisii« of  exlnctsfi^ 
aoti  of  pariiameots,  are  so  ftm^  that  all  pat  together  scarcely  amount  to  so 
«Mich  as  the  addttioBBl  matter  given  by  the  editoi  of  the  present  editkm  in 
Us  fiist  oombtf;  and  he  ja  now  doubtfiil,  whether  be  shall  retaia  aay  of 
tliminthcironiglMJfoiii^  However,  if  ha  shoo^  ths^  shaU  be  distin- 
guished in  the  manner  abore  mentioned.  ^    • 


Al>1y«BSft   t<r  *HE  PUBLIC.  (xi) 

To  Ae*  nhah  md  tUbsequent  editioiui  were  tMO,  (^  EA«mi4 

Cdki^m  Rhadings  onllie  Statute  of  Pinef,  and  cm  BatZ  and  MabU 

jfriat^  to  ll»e  /niM,  dtoenthf  and  teoe^h  was  added  his  Copyholder% 

min^Oke  two  latter  Ae  Tffotue  «f  the  OM  Tenures  was  also  added. 

AJ  Ae»e  tfBCtrwflf  be  giren  in  the  present  efition ;  hut  with  thfa 

Mbreace,   limt  the  Reading  on  the  Stoettf^  ^  Fmer  will  be  in 

E$i^Ssk,    and  ihe  Treatise  of  OM  7>ntire«,   hntead  of  being  m 

htodk  only,  wilT  be  accompanied  with  tfie  Old  English  translatmB, 

V  primed  at  the  end  of  ^ejtrst  edition  of  liie  Terms  of  the  Lem* 

1%e  original  French  of  the  Old  Tenures  is  continued  on  account  of 

the  grest  antiquitf  of  the  book;  but  hi  the  printing,  the  Mic^  letter 

«9  not  be  used  *'. 

Besides  Sir  Edward  Coke's  Tracts  and  the  Old  Tenures^  the  pre- 
ant  edltioa  will  have  an  Analysis  of  Littleton^  from  a  manuscript, 
^aled  i658*9»  which  has  nerer  yet  been  printed.  This  Analysis  is 
a  oMthodical  summaiy  of  Littleton,  containing  not  only  a  general 
riew  of  the  tshole  work,  but  also  a  particular  one  of  each  chapter. 
It  accidentally  fell  into  the  hands  of  the  editor.  He  is  not  informed 
irho  was  the  author ;  but  it  appears  to  him  to  be  judiciously  and 
ingeniously  executed,  and  worthy  of  publication ;  and  he  hopes  that 
it  niU  not  be  deemed  an  improper  addition,  more  especially  as  it 
win  neither  occasion  the  suppression  of  any  other  matter,  or  in- 
crease th^  price  of  the  work  to  the  purchasers. 

To  the  w]i#le  will  be  prefixed  a  new  Preface^  by  the  editor  of 
iheyaaeat  edition.  In  this  Preface,  he  proposes,  in  thej^rs^  placet 
la CQwider  the  nerit  of  Litileton's  Tenures  and  Sir  Edward  Coles 
CammtHiavy^  aad  to  point  out  the  excellencies  of  each;  in  the 
aart.place»  to  give  a  forticular  account  of  the  several  editions  o. 
Mb ;  and  ImtUsff  to  explain  how  this  will  differ  firom  the  former 


Sodi  b  the  edition  of  Sir  Edward  Coke's  First  Institute,  new 
mbmitted  as  a  candidate  for  the  public  favour  and  encouragement; 
nor  diall  any  Exertion  within  the  power  of  the  editor  be  wanting  to 
them.  He  foresees  that  great  pains  and  labour  will  be 
to  the  effecting  a  due  performance  of  his  engagements, 
and  thS  little  Jame  can  l>e  expected  from  the  most  successfbl 
eiecotido  of  an  undertaking  so  humble  as  scarae  to  exceed  that  of 

umere 

*  [JbwarA  tke  eonelmum  of  tku  work  it  was  fomud  advisMs  wkoiUf  to 
I  ifMkcetwm  of  ihsse  trostt^  ^eiog  already  ptinSod  in*  a  seporste  oeSuoo 

] 


(xii)  MR.  HARGRAVE'S  FIRST  ADDRESS,  Ac 

a  mere  editor,  '  But  still  he  looks  forward  with  pleasure.  His 
Teneration  for  the  aames  of  Littleton  and  Coke ;  his  admiration  of 
their  writings;  his  persuasion  diat  a*  atttntife  contemplation  of 
them,  by  the  improvement  it  must  produce,  will  be  its  own  reward; 
and  his  zeal  to  be  instrumental  in  exhibiting  them  to  the  public  eye, 
pure,  genuine,  and  undisguised,  and  whh  as  many  advantages  as  a 
^thful.  aii4  industrious  editor  09m  bestows  tkase  wem  the  >Qonsi- 
derations  which  Mefly  prompted  him  to  commence  the  under- 
taking ;  and  these,  he  trusts,  will  continue  to  animate  him  till  it  is 
completed.  If  bj  perseverance  and  an  unr^nutting  ardour,  |I)(ft 
editor  should  succeed  in  his  endeavours,  he  will  then  have  the 
pleasing  sati^^M^tion  of  reflecting,  Umt  his  labours  have  iieen  usieM, 
inatructive,  and  agreealde  to  himsdf,  and,  at  the  sa«ie  Ihue,  aot^ 

wholly  unprofitable  or  imacceptalble  to  the  coBJuiualty.        * 

» 

FRA.  HAEGRAVB. 


.     •     ■  I 
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(«a) 


ADDRESS 

FROM 

Mr.  jHABGRAVE, 
ANNOUKCnrO  HIS  RELINQUISHMENT  OF  THIS  WORK,  &c. 


VfR.  HARGRAVE,  the  editor  of  so  much  of  the  Nsw 
4^  Editjom  of  CoKs  UPON  LiTTi^ETON  88  has  been  pid»- 
UAedc  at  length  findg  bi9  relinquishmenC  of  the  undertaking  ia. 
aa  iiDM0ke4  ftate  quite  unavoidable.  Numerous  and  sefvere  are* 
the  sacrifices,  friiieh  he  has  heretofin'o  made  in  order  to  acoom- 
plish  the  original  proposals  in  their  fullest  extent.  To  this  moment 
he  Aeb  the  effect  of  those  sacrifices ;  nor  is  he  likely  ever  to  con- 
quer wholly  the  disadvantage  already  incurred  from  them.  But  it 
migfat  be  improper  and  disgusting  to  enter  into  particulars  upon 
this  head,  which  in  its  nature  is  too  personal  to  the  editor  to  be 
interesting  to  others.  He  will  therefore  be  content  with  generally 
dedaiiDgy  that  his  situation  is  become  such,  as 'to  render  hhn  un- 
equal to  any  longer  susteining  the  weight  of  those  labours,  which 
he  has  ever  found  incident  to  the  work  upon  the  extended  plan  of 
annotation  adopted  by  him  from  the  commencement  of  the  edition, 
though  certainly  not  belonging  to  it  from  the  very  limited  pro^. 
Ileanons  and  terms,  originally  held  out  to  the  Public.  It  is  from 
penonal  considerations,  and  in  his  own  defence,  that  he  thus  ad- 
verts to  having  passed  the  bounds  of  the  first  undertaking  in  the 
actual  execution :  because,  as  he  feels  himself  open  to  censure^  from 
those  indisposed  to  yield  to  indulgent  construction,  for  having  done 
iisss  than  he  promised,  he  too  plainly  sees  the  necessity  of  striving 
to  soften  such  censure  by  the  recollection  of  his  having  also  done 
MOBS.  In  truth,  had  he  not  rashly  exceeded  the  limits  first  pre« 
scribed,  by  wandering  into  the  wide  field  of  annotation,  it  is  most 
probable,  that  the  whole  of  the  edition  would  have  been  finished 
long  ago,  and  consequently  that  the  editor  would  not  now  have  to 
mortify  himself  by  apologizing  for  executing  only  OKX  halv  of  it*. 

Tliis 

*  The  Coke  upon  LnrLETOir,  exclusiye  of  ths  Pre&ce  and  Index,  con- 
■rti  of  593  fi>lios,  or  786  pages.  Mr.  HiaoBAVB  has  proceeded  in  the  new 
editioo,  and  actnafly  pablished  to  the  end  of  foUo  190  or  page  380,  which 
ii  cisctly  13  p^ges  short  of  one  half  of  the  work. 


(xiv)    i    t:  address  from  Mr.  HARGRAVE,&c. 

This  to  be  sure  is  the  most  favourable  point  of  view  for  the  editor ; 
its  tendency  being  to  show,  that  his  excess  of  zeal  to  render  the 
edition  valuablb  has  been  one  cause  of  his  finally  leaving  it 
iMPBBf  ECT.  If  it  shidl  be  thottf^t  iiroper  by.  pthfrs  kindly  to 
receive  the  editor's  apology  in  this  form,  it  will  qualify  his  un- 
happiness  at  the  painful  and  trying  moment  of  separation  from  a 
very  favorite  work  before  its  advancement  into  maturity.  Should 
a  less  indulgent  construction  be  applied  to  the  editor,  it  will  deeply 
wound  feelings  already  enough  exercised ;  but  fron^a  4K>i^ciousness 
of  being  open  to  some  degree  of  exception  for  what  rigid  observers 
may  style  an  indefensible  abandonment  of  a  work  so  long  promised 
to  be  completed,  he  must  in  that  case  kiss  the  rod,  and  submit 
himself  to  the  severity  of  animadversion  with  a  patient  humility. 

It  is  no  small  consolation  to  Mr,  Hargrave  to  acconppany  tl^^s 
recital  of  his  failure  in  the  edition,  with  information  of  its  having 
fidlen  into  the  hands  of  a  professional  gentleman*  of' such  a  de- 
scription, as  to  warrant  expecting  from  him  a  quick  and  able 
execution  of  the  remainder  of  the  undertaking.  As  Mr.  Hargi^ve 
understands,  his  successor  is  prompted  to  engage  in  the  work  by 
an  extreme  partiality  for  it,  and  having  been  in  the  habit  of  studying 
and  annotating  on  the  Coke  upon  Littleton.  He  also  possesses 
the  important  advantage  of  having  long  practised  in  die  con- 
veyancing line ;  to  which,  as  Mr.  Hargrave  can  speak  from  his  own 
experience  as  a  barrister  in  that  branch  of  the  law,  a  familiarity 
with  the  law  of  real  property,  and  consequently  with  the  writings 
of  Littleton  and  Coke,  is  peculiarly  essentiaL  lliese  and  oAer 
considerations  claim  from  Mr.  Hargrave  much  beyond  a  hope*  tha^ 
the  depending  edition  of  Coke  upon  Littleton  will  gain  con- 
si4erably  by  change  of  Ae  editor ;  and  that  the  new  a4venturer  in 
this  arduous  undertaking  will  stamp  the  remainder  of  the  edition 
wtdi  much  greater  value  than  could  be  reached  by  any  efforts  how- 
ever vigorous  from  die  original  editor. 

FEA.  JURGJUVE.^ 
SomeU-Courti  18  Jan.  1785. 


*  Charles  ButleBi  of  XinooldVlfdij  Esquife. 


(XT) 


Mr.   BUTLER'S    PREFACE 


TO  7HS 


THIRTEENTH    EDITION. 


THE  rotation  of  LITTLETON'S  TREATISE  on  General obser- 
TENUKEi  18  too  wen  established,  to  require  any  men-  ▼ationsonUt- 
nan  of  tbe  praises  which  the  most  respectable  writers  of  our  country 
htre  bestowed  on  it.  No  work  on  our  laws  has  been  more  warmly 
or  generally  applauded  by  them.  But  some  foreign  writers  have 
ipoken  of  it  in  very  different  terms.  At  the  head  of  these  is  Hot- 
toman,  who,  in  his  Treatise  ''  De  verbis  feudalibus,**  thus  expresses 
liiiBelf :  ''  Stephanus  Pasquerius  excellenti  vir  ingenio,  et  inter 

causidicos  dicendi  facultate  prsestans,  llbellum  mihi 
icanum  Littletonium  dedit,  quod  Feudorum  Anglicorum  Jura 
"  ezponuntur,  ita  incondite,  absurdd,  et  inconcinn^  scriptum,  ut 

*  &dle  appareat,  verissimum  esse,  quod  Polydorus  VirgiUus,  in 
'^  AngEca  Historic,  de  Jure  Anglicano  testatus  est,  stultitiam  in  eo 
"'  Cbro,  cum  nuditid,  et  calumniandi  studio,  certare."  This  passage 
from  Hottoman  is  cited  without  any  disapprobation  in  the  6th  edi- 
tion of  Struvius's  Bibllotheca  Juris  Selecta ;  but  in  the  tiSb.  edition 
of  dial  work  (Jens  1756]  it  is  qualified  by  the  words  **  singularia 
^  sed  parum  apta  sunt,  quss  FVanciscus  Hottomanus  profert,  &c/ 
Gatzert,  in'bis  **  Commentado  Juris  exotici  Historico-Literaria  de 
^  Jare  communi  Anglie,"  (Grottingen^i765)  gives  the  following 
aooount  cf  Lttdeton  and  his  works :  **  i£qualis  huic,  tempore,  ast 
**  doctrini  £una  et  merids  longe  superior  fi^t,  immorttditatem  nomi- 
"  nia  ^pod  posteros,  si  quia  unquam  merito  consecutns,  Diomas 
**  littletOD ;  a  quo  joris  studium  inchoaat  hodie  AngK,  plane  ut 

*  nam  oUm,  ab  edicto  Praetoris  et  XlJt  Tabulis,  Romani.    Hie 
^  igfCvICtnSyahsdiitkdisotpliiuBacademicis,  jmvpatriamozc^  ' 
«  -ii<      Ib  iBleriari  Tempio  Loiidinc»ai,'qa0e  panlo  ante  3Mdem 

aliquantum  temporis  profeasosi  ab  Henrico  VI.  ad 

"  "^^ ' —  jmiknuii  in  curia  Fdalii  vocatus  est*    Advocati 

^*  deindt 


a 
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(  xTi  )  MR.  BUTLER'S   PREFACE  TO 

**  defaide  ao  prpcttiatwfa  regM  (king's  terjeant)  mimeri  a^  1455  ad- 
**  inOCiia»  jttdexque  porro  anbalalorios  fhctus  pnmncialis,  (justice  of 
**  assizes)  et  tandem  inter  judicantes  communium  placitorum  curiae 
a^.  1461;  ab  Edoardo  IV.  ccktiis»  digwis  haUtus  ast,  qui  nurftum 
amptiori,  quam  salebat*  stipendio  iirdinisque  adao  Balnei  honori- 
bus  a®  1475  donaretur.    Vivere  desiit  a*  1533*. — Untcum  lihram 
'<  ficriptit,  sad  qur  plurium  loco  eit,  si  spectas  eniditionem  et  argu- 
mentum.    In  eo  excussit  dootriaam  juris  palrii  difficilliiiiaa^  gra- 
vissimanii  usuque  quotidiano  maKime  commendabilam ;  qualia 
nempe,  et  quotuplicia  sint  feuda  Anglise,  quaenam  eorum  jura, 
**  obligationes,   prsestationes    atque  servitiaj   in  usus  quidem  Ri- 
"  chardi  filii,  et  aliorum  quorundam  ad  explicanda  illis  capita  ali« 
''  quot  opusculi  db  Tenuris  ab  incerto  auctore  Edoardi  III.  sero 
''  conscript!.     Gallice  prime  fuit  compositus,  mox  Gallice  deinde 
''  saepius  et  Anglice,  mox  rero  Gallice  et  Latine,  typis  excusus. 
**  Viginti  quinque  servitiorum  feudalium  genera  statuit,  qua?  tribus 
^  libris,  in  quos  omneopus  dispertitur,  persecutus  est.  Titulum  hunc 
**  esse  Toluit  Ov  Tkkures.    In  anno  editionis  originariae  a  Cokid 
^  qui  a*  1533  ponit  dissentinnt,  eamque  circa  a*  1477  non  diu  post 
^  inventam  tjpographis  artem  prodiisse,  valde  vero  similiter  statu- 
^  unt  Biognip^i  Brit.  vol.  V.  qdi  cum  Nicolsono,  p.  233,  late  etiam 
**  de  argnmento  imprimis,  et  divisione  libri  agunt.     Editio  duodc- 
**  eima  1738  lucem  vidit.    Coklus  In  prefktione  sui  ad  Littletonum 
**  Commentarif,  de  quo  mox  disseram,  inter  plura  quae  auctorem 
"  concemunt  ejusque  opus  XV.    ICtos  noininis  magni  alios  appel- 
"^  lat,  qui  eodem  tempore  floroerunt.    Exhibit  pneterea  imagifiem 
*  Littletoaianam.    CaeterQm  liber  ob  metbodi  brevitatem,  arguroen- 
'*  tanii  snhtilitatein,  atque  dietomm  ordinem,  laudem  omnino  me- 
^  teCor ;  sed  nee  mbus  ASendata  est,  adeo  svpissime  obscuritati 
^  bonum  bominem  studuisse,  uC  aenigBiata  legum  mahiisse,  quam 
**  prsBcepta  tradere  videatur.    Multa  jam  immutatii  esse,  plura  in- 
**  vetaiata  atfua  obsolatai  ;pon  ur^eo.    Interim  communis  ICtorum 
*^  AiigkNTum  bfiv  Tox  e^  pcrfeqtisslmum  et  absolutissimum  hoc 
'*  opus  esse  ox  ooMubus  ^uae  unquam  in  uUa  scientia  humana  scrip- 
^Ma  sint  qiMft  uaquam  proferre  potuerit  hominis  iogenium;  i]iaii 
'<.  inltUigero  qin  culpeat.    Ita  p^uiim  abest,  quin  credant,  W.^wi 
"■fiMsaepffscium,]" 

'   Tlie  Engfish  reader  will  pnbaUy-be  attrprisad  at  tbeae  aoeoimts 
of  Littleton.    Hottoman  has  the  reputation  of  great  laarnlng,  and 

alagant 

*  Thu  is  a  strange  mistake,  as  Littleton  died  in  1489. 


TH8  jnvKrrEmnrn  ejdition.  (xvii) 

t  bwt  Iw-  ho^bwo  blwiiil  ^aiyrggttomlly  fiwr  the  con«> 
hngmge  with  which  he  spMks  even  of  the  wrken  of  his 
civil  Ittw* 

Oiaviua,  wliBe  fa^meotioot  hit  endowments,  both  natar&I  and  ac- 
widi  adBiiialiiHi,  censures  his  s3>iise  of  other  judicial  writers 
sererity.    Speaking  of  him,  he  says,  *'  Non  modo  in 
^  AcKJU'slaais  et  Bortolims  interpretibus  reprehendendis,  sed  in  ipso 

perpetuo  exagitando,  collectam  totd  vit&  opinionem 
atqae  modestis,  prorsuH  amisit."  Grav.  lib.  i.  ^  179. 

Cojas  also  was  supposed  to  allude  to  him  in  a  passage  of  his 
works,  where  haring  occasion  to  mention  the  writers  who  find  fault 
with  die  disposition  and  arrangement  of  the  civil  law,  he  says,  *^  Quam 
**  ilU  stmt  iinperitissimi !  nam  neque  quid  ars  sit  sciunt ;  neque  ar- 
**  tern  digestorum  aut  principia  certa  juris  uUa  perceperunt  unquam ; 
"  suaves  tamen  ad  ridendi  materiam." 

Bisi  HattooMn's  general  disposition  to  abuse,  is  not  Ae  only  eir- 
slBoe  hy  which  his  virulent  censure  of  Littleton  nay  be  accountad 
Ar.  Full  of  Che  doctrines  of  the  feudal  laws  of  his  own  country,  he 
■jght  expect  to  find  doctrines  of  a  similar  native  in  Littleton,  with- 
^om  advertiog  t^at  the  greatest  part  of  Lktleton's  work  treau  of  the 
arfwnlinate  and  practical  part  of  the  laws  of  England,  which,  like 
thatef  eveiy  other  country,  is  in  a  great  degree  peculiar  to  itself  and 
tears  biit  a  remote  analogy  to  those  of  other  countries.  It  is  al- 
lowed,  tkai  the  feudal  polity  of  the  diffierent  countries  of  £ur<^  ia 
demed  firons  the  seme  origin ;  that  there  is  a  marked  similitude  ia 
tksiff  priadpal  institutioiis;  and  a  singular  uniformity  m  the  histoiy 
aflhetr  rise,  perfection,  dedia^MdfalU  But  the  m^sa  we  gofion 
aview  of  their  general  coastkutions  aad  governments  to  a  view  of 
their  hnrs  and  costooDs,  the  less  this  similitade  and  woiS^nakf 


thas  Ae  IMdry  of  every  country  where  the  feudal  laws  have 
fKvaflad,  whSe  ft  presents  us,  on  the  one  hand,  wH!i  m  accoant  of 
lany  rsstreihts  hnpoeed  by  them  upon  alienation,  and  of  Ao 
methods  whidk  have  been  taken  to  make  ^opertf  ansliensi>le» 
-Jrts  itt,  00  die  ether,  with  an  account  of  the  ditferaot  aitvwhieh 
kavebeen  used  to  ehide  those  restraints,  and  to  make  property  free. 

n  die  kiv  of  Baglaiid,  as  it  is  in  the  hnr  of  any 


dbe  mode  by  which  it  has  been  effisctedinEnglwid  is  peculiar 
h  tpdiw  eemrtfies,  whete  a  Jibei^  of  •liwMitiop  has 

Vol..  L  b  *>««» 
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liaen  mtirodttced>  it  baa  nsted  <|d  b  lufid^oomproini^i^^ 
by  paying  bim  a  certua  fio^;  and  a  kind  of  compromm  vitb  tibip_ 
relations  of  the  feudatory,  by  allowing  them  a  right  of  redemption^  « 
•commonly  called  the  ^'  jus  retractus*"   But  the  steps  by  which^a  free 
alienation  of  property  h^  obtained  ground  in  England  are  v^ry  di|*-  , 
ferent.    In  England  an  unlimited  freedom  of  aliening  socage  ^d. 
^nilitary  land  was  soon  allowed ;  th^  practice  of  sub-inf^udation  wfn^ 
soon  abolished ;  the  alienation  of  lands  was  restrained  by  the  intrp- . 
Auction  of  conditional  fees,  ^d  afterwards  by  the  introductjpsn  nf 

*  «  ■ 

estates  tail ;  entails  from  their  first  establishment  were  greatly  dis- 

•countenanced  by  the  courts  of  justice,  and  they  were  eluded  by  tb^ 

doctrines  of  discontinuance  and  warranty.    In  the  course  of  time, 

a  fine  was  made  a  bar  to  the  claims  of  the  issue  in  tail,  and  a  com- 

mon  recovery  to  the  claims  both  of  the  issue  and  of  those  in  remain-: 

der  and  reversion.    Most  of  these  circumstances  are  peculiar  to  the 

History  of  England.     Hence  an  English  reader,  who  opens  the 

writings  of  the  foreign  fmidisU  lo^ith  an  expectcaion  of  Coding  tt^re 

something  applicable  to  the  practical  parts  of  the  law  of  hi^.owR 

country,  respecting  the  alienation  of  landed  property,  will  be  gro^dy 

disappointed*    He  wiU  find  tlie  most  positive  prohibition  of  alieoif^ 

Che  fee  without  the  consent  of  the  lord :  he  will  find  yery  nic^  fm^ 

•ubtle  disquisitions  of  what  amounts  to  an  alienation:  be  will  find 

that,  in  some  countries,  the  lord's  consent  still  continues  a  favour ; . 

Ihat  in  others  it  is  a  right,  which  the  tenant  may  claim  on  rendering 

ft  certain  fine.    In  shqrt,  he  will  find  the  works  of  for^i^  feudists 

£lled  with  accounts  of  the  *^  jus  retractus,"  or  *^  droit  de  xacl^l;,", 

the  **  t«tniite  Hgnager,"  and  th^  *'  droit  dies  lods  et  des  ventes ;"  b^t 

he  will  hardly  find  the  words,  or  any  thing  equivalent  to  the  W9r4^^ 

conditional  fee,  estate  taO, discontinuance, ^v^^r^nty^  fineyor  ce#OY#qr> 

in  the  sense  in  which  we  usp  thfinu  •  > 

The  same  may  be  observed  cna  the  lAoctrine  of  conditions.  Accord- 
ing to  the  aCnd  ^lAcipieB  of  the  feudal  l^w,  no  conditions  coold  be 
ann/ex^  ta.a«|Kef»  exs^pt  Iba  mpHfii  oonditiowt  to  wluc^cvvrytftef 
was^Mt(j«Gty  &ma  the  ob^gatjan  lef  sfrvioe  4n  iho  fwtt  <of  the  teaaiit, 
and  the  oUiga««m  of  protaction*  on  the  pai^t  of  the  lord.  Eveiy  fief 
to  which  any  express  or  conventionary  condition  vas  annexed,  was, 
from  4^  «ei7rwciw«tapce>  ranked  anMDgfiiBproperliefii.  Bm^tfs 
IB  fipglaRd  ware  at  aU  tiBi6B  sivGtpiibie  ef  et^iry  kind  nfeondiltod. 

It  would  be  easy  to  pursue  these  observations  through  the  subse- 
quent tskeptcts  of  litOeten's  IVeatise.  If  eveo  we  consider  tiie 
subject  en  a  more  eittensive  Bcde,  we  cliall  find  spzpe  circumstance 

*^  peculiar 


TlilE*  TtflRTfeElStH  EDITION.  (flu»> 

ptdjfii|r^8^ue'£iigiL$li  li»w»  wh^ch  must  necessarilj  occasipn  a  v^ 

ciO^Eiti^'&jiI  n^ked  difference  between  tbe  constltufiox^  and  forma 

of  dto  '^veirfiibe]^  of  England  and  the  constitution  and  forms  of  the. 

gaimSki^titof  ptfier  countries.    Such  are  the  universal  conversioQ, 

of  anodt^  lands  into  ue& ;  ifie  ^otal  abolition  of  sub-injfeudati9n  ^ 

lfae'''i6e^b^' of^.'aliepation  of'  estates  in  foe-sample ;  and  t^e  limit^ 

aadf  ^fepenc^aiit  situation  of  our  mobility,  when  contrasted  with  thd 

sitittBtMi  oftlfte  high  nobility  of  foreign  countries :  aU  these  are  p^ 

caiia^  m  a  great  measure  to  pur  laws.    It  follows,  that  our  writer^ 

nml^be  Bileift  on  many  of  the  topics  which  fill  the  iqamens^  volpiuea 

4if  IVra^^  feudists ;  and  they,  from  the  same  circumstance,  mi)j5t  be 

eqdfiiy  ifieift^  on  many  of  the  subjects  which  are  discussed  by  our 

writml '''  iCftat  this  is  so,  will  appear  to  every  pe;^on  conversant  with 

die^^ent  writers  on  our  laws,  who  will  give  a  cursory  look  at  thq 

wrften  dDL^ttie  fl^dal  laws  of  other  countries.    Nothing  in  this  re- 

^»ecr  gaii  h^  more  different  than  those  parts  of  the  writings  pf  Brac- 

to^^^^tioD,  tleta,  Littleton,  sir  Edward  Coke,  and  sir  William 

Bks^'koney'which  treat  of  landed  property,  and  the  books  of  the 

fieft/t^ub^'^s  Commentary  upon  them,  the  various  treatises  on  feudal 

mall^^n  collected  in  the  loth  and  uth  volumes  of  the  '<  Tractatus   , 

jit^«i^uiApL^,  Dii  Moulin's  Commentarii  in  ^'priores  tres  Titulos 

Cm»uetu£ni8  Parisiensisf,"  or  the  more  modem  treatises  o^  . 

Mamp^  Geribun  Antoine  6uyot:(,  and.  Monsieur  Herve§. 

'  These 


M 


e,'.l<  '•■   *      !^i  »'• 


\  ^w  iitl9  of  thii  work  k,  ^  Oceaous  Jufis,  sive  IVactatus  TVadNtonm 
«  Jo^  ii]itiriei»y  once  i^  auspice  Grogorio  13,  in  unum  coi^esti,  a  Fr.  Zilktti,'* 
TV^'^i&vCm  ^Etibi^  of  tms  work,  both  printed  at  Venice;  the  first  iii^i348| 
^h09bialfti  i'58l'.  The  first  edition  is  in  16  tomes,  generally  bound  in  l'^ 
▼olomes;  the  second  is  in  18  tomes,  generaDy  bound  in  29  volunQ^es.  The 
ananpyyat  oftb^  w^i^  ii^  greatly  adpiiie^t  bat  it  is  not  a  work  in  great 
ceq^gs^-fiy^  vkfh^  fpiu^es  vhkh  ara  g^«eTned>y.  the  civil  law. 

i'.Vtaia'mtfa^r.itlw  finaisMasB  I^M^ftdia  the  geoeral  Qofieetoi  of  bb 
««4kj'^4Mpfem4Vl>^^!itmf/i«A>lish«4  ia  irr^       Mr.  Henvaa  d« 

^IkrtMb  jaFtftn-wwiivr,  "EMtMeilAttkitvs  FMdates,  faikt  pom  1^  Ays 

'  ^'IgWWJP  f  U'l'M'  '^"^""T  '^^"  'TVifirir-n -»-'^^ — ^-^ —  l^Oipi 

' mmAaiaa^  OuTOt.^    Paris,  1738,  and  Ann.  Suir.  7  vol.  in  4tD. 

^  j^fgwMMOTig^t^t  c[e  nouT^es  Lunuerea,  ^  n^Rient  a  des  Dei^muoot 


^xx)  WR.  BUTLfiR'S   PREFACE  ♦r^O^ 

,  Thnebbsevvfttioiutfe  offered  with  A  view  to,f^q;q\i!^t^^of;tbQ  co])^ 
tad^uouamftiiner  in  whi^h  the  twf  foreign  wri(er8^<jcited  aboire^ 
4>eak  of  Lifttlefcoib  They  nrny.  aUp  account,  in,  a^e.ni^^rei  /Sof 
41  etreumataDce  which  haa  been  a  nfiffiXex  of  ^on^e JV\TBf^^^^9.f^i^ 
silence  of  «ir  Edward  Ctke  on  the  g^eifal.doc^n^.ciJr^fiefSf  ^  It  is 
'obviMiSi  how  exUremely  desirouaJ^a  ]ord$hj|p.jf  iq>(]|n^yery  ^cca^ 
Mm 'to  give  the  reeaona  of  the  doe^ines.h^d.dof^  by.  him ;.  Apd 
what  forced^  aad  aometimes  even  puei*ile  r^^ona.he  aasi^s  for 
them ;  yet  thoi]^  so  much  of  our  law  ia  Bupposed  to  depend  upon 
feudal  principles/ he  never  once  mentions  fte  fbtid^l  Mt^,  '  ^ 

\  ^  I  do  marvel  many  dmea,  s^a  Hf  Hfnry  ,^^hn^  .^^t  :gi;f^  )prd 
'**  Cdke,  adorning  our  law  with,  lo  mapy  flpwcfra  of  tf^t]|qii,i^_,^^ 
«'  foreign  learning,  hath  not  (as  I  suppojseJi  ^wn^e^.WfJ^.IWit^W* 
**  field,  i.e.  feudal  learning,  from  whence  so  many  roots  of  our  law 
**  have,  of  old^  been  taken  and  transplanted.  I  wish  kpme  worthy 
"  would  read  them  diligently,  and  show  the  several  %eads  frbm 
"  whence  those  of  ours  are  taken.  They  beyond  the  seas' aire  not 
"  only  diligent,  but  very  curious  in  this  kind;  but  w^'are  allfbr 
"  profit  and  <  lucrando  pane,'  taking  what  we  find  at  market,  whh- 
<<  out  inquiring  whence  it  came.**'  But  this  complaint  is  open  to 
observation.  ■•...) 


1 1 


There  is  no  doubt  tat  our  laws  respeoting  landed. prop|ev;tj^  dr® 
ausceptible  of  great  illustration  from  a  recurreoc;^  jko  ft\f^  g^eral 
history  and  iM'inciples  of  the-feuddi  law.    Tbia  ^s  evidfsvit  from  xhe 
'  Stings  of  lord  chief  banm  Gilbert,  particularlj^^bis  trfs^tifip  ff^  ^' 
*  tiurea,  in  which  he  haa  very  auccesafully  explained^  by  /ep4^  princi- 
ple^ several  of  the  leading  poiotsitf  the  doctrines  laid  iow^  in  the 

...  :work5 


Mi^ 


^  neuves  des  Contrats  de  Tieh,  &  de  Cens.  Tar  Monsieur-  H^rv^o  >7<85. 
**  Paris,  0  vol.  in  8vo/^  The  first  volume  of  this  work  cootaips  sn  bistorjf  al 
itccoont  of  the  rise,  progress,  and  present  state  of  fiefs  in  Fnmoe.  ju  ,31756, 
Mofisieur  Bouquet  published  one  volinna  of  a  vwork,  intitlec^  **  I>e  Droit 
^  Public  deia-Fraace/'*  In  his  prefiice  to  it  he  promised  to  coutfmte  and 
complete  it  io  two  more  volumes,  but  be  is  since  dead,  withoat  haviiij[;  pub- 
Ij^ed  any  part  of  the  continuation ;  a  circumstance  greatly  to  be  rcgty^hed 
\fy  t)ie  ioveiv  of  this  kind  of  learning,  as  the  first  volume  is  eteci!kted'ia  s^ 
most  masterly  manner.  The  English  reader  will  perhaps  find  it  ''thi^'idost 
interesting  and  instnictiTe  work  that  has  yet  appeared  on  the  ^lAgwS'in^e 
French  language.  If  the  leader  wishes  to  pursue  his  researches  on  the  sub- 
ject, ht  will  find  some  assistance  fiom  a  small  work  printed  at  Frankfort  in 
1T70,  intided,  ''  Joannes  Adami  Koppii  Ilistoria  Juru  Scieuti«  homaaae 
^  FeodaiU  Private  ac  FuUice.''  1  vol.  8\  o. 
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wtaHa  of  littleton  and  sir  £dward  Coke,  and  shown  the  real  ^otmds 
df  *i^M^i^ttr£ff^distinct{dd^,  '#Ri^  otl^mke  ^p^dW;!^  be  ^merely 
^|[^fB^.'^^yl3ifi1^^  reduced  tHemto  a  degree  ^fsyum^  of  idiic^ 
SB  t&^''lai@f^ffia'i{Ut4ppb:lr  Bd^cfeiMble.  His  treatise,  therefore^ 
caqaAJie^i&HIU^cSi'^V&comiiJelrr^d  to'«Tery  person  who  wi^es  lo 
'^Lb  SxiA^B^&o&^ete  masiaftr  df  Che  extensive  and  tarious  leam^ 
%f  cdS3&i^&'  die  wbrk&6PtJ)ose  writers.  The  same  may  be  said 
tftite  im^^^^6f  iir  William  B&ckstone.  Much  usefol  iafbniiatikm 
32T  ^'dferP^d  iiAiL  from  other  Writers  on  these  s«ri»jeets. 

Bat  the,j^ffof^.  ^hpsr  A^in  is  to  qualify  liimself  for  the  practice 
of  fispra^ssioa,  cannot  be  advised  to  extend  hi^  researches  upon 
^asrsiAJfifetA'^v^iar:.  Ttb  points  of  feudal  learning,  which  senre 
^'  e^ii^''6r  -fIHi§t^iit^  the  jtifispradlbnce  of  England,  are  few  in 
^adber,  Ihid'xtisty  lie  found  hi  the  authors  we  have  meotioned* 

Itis.]|Qt/^I>qssible  but  further  inouii-ies  might  lead  together  in- 
2BCitiiig;.diaiCQyeries.  But  the  knowledge  absolutely  necessary  for 
esof.  c^jnuHi  fo  possess  wha  is  to  practise  the  law  with  credit  to  hun- 
$^m^  iMjiraptue  to  bis  clients,  is  of  so  very  abstruse  a  nature,  and 
amftdfOJ^^fwffl^,,^  vivripty  of  different  matters,  that  the  utmost 
lii^j»14i:^,$fie/cpippw  of  a  fife  allows  for  the  study,  is  not  more 
tba  safficient  ibr  the  acquisition  of  tkat  branch  of  knowledge  only; 
idfi  less  will  it  allow  him^xo  enter  upon  the  immense  field  of  foreiga 
&^US^:^m^  weM  ^eatiy.to  be^  wished  that  some  gentleman,  pos<r 
icsuA  tff  iiAclctfC'tlibe,  talents;  and  assiduity^  would  dodic^f^^^h^m 
td  ftH  tttl^y.'  Thdse  who  have  read  the  late,  doctor  Gii,ai^t 
SriwAViV^^'Vi^'^  Society  in  Europe,  iil  its.  JProgress  ij^qm 
^  iJudfaeA  ai  it^Bi^»hbti%r  will^lament  that  he  did  not  pursue  biff 
'rtseafdiAJ'9T€^'iiiCh'a  writer,  a  work  on  thit  subject  might  be 
expected,  at  once  entertaining,  interesting,  and  instructive ;  but 
lix&  irvortr  is  not  to  be  expected  from  a  practising Jawyer-  What- 
ever lae^be!«iie  dUergibs  of  his  mkid,  his  industry,,  his  application 
ttd  icftviiyi  %e  will  soon  feel,  that  lo  gain  an  accurate  and  exten- 
we'hia4^i^'of  itid  lslw,'aA'it  ispractked  ia  our  courts  of  justice, 
i«qg^  fiUta'iM  "'"flitts,  on  the  bttfe  hand,  the  student  will  find  an 
sdn^^ige  tk^ioai^  disgtee  of  reses^rch  info  feudal  teaming ;  on  the 
otb^  ive  :i|iiQ  ?eel  it  necessary  tobound  his  reseatdies,  and  to  leave, 
*  '^  ,J|e  Iw  juuide  ji^  great  progress  in  them,  the  Bo6fc  of  Fiefii, 
cflllwngptstOT^.  for  jj^ittle^oft's  tenures  and  sir  Edward  Coke's 

«i    •    ••  ♦    1.  J       I  /    '•  If 


^jn'^ikMllii^tkn  vd  attehipt  h  madd  lo  Mnt^M  Blr.  Hiuig^ve'b 
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Oeneral  obwrrations 
on  sir  Edward  Coke'f 
Commeotsr^. 


MB.  BUTLB|t'«   FXBF;ACE 

'  Ji'  it  w«re  proper  to  enter  into  a  further  defi^noeof '  Jittliiiei^  it 
iDight  be  done  bj  obsenring,  that  it  must  be  a  matter  of  great  d^Hlff^, 
whether  Hottoman  ever  saw,  or  Gatzert  more  than  saw,  the  irork 
they  so  severely  censure.  Hottoman,  if  he  had  read  jt,  rngki  think 
it  melegant  and  absurd ;  but  he  coM  not  think  it  malicious,  or  in-' 
dicative  of  a  disposition  to  slander.  Gatzert  says  Littleton  specifies 
twenty-five  kinds  of  feudal  services.  It  is  probable,  that  by  s^r* 
vices  he  meant  tenures :  if  he  did,  it  is  obvious  that  he  confounded 
those  chapters  of  Littleton  which  treat  of  the  nature  of  the  feudiai 
estate,  with  those  chapters  which  treat  of  tlie  natui^e  of  the  feudal 
tenure  :  in  every  other  sense  the  word  Services,  applied  in  this  map- 
ner  to  Littleton's  work,  is  without  a  meaning. — B^des,  he  mentiops 
Latin  editions  of  Littleton,  when  no  edition  in  that  langua^  jcver 
appeared. 

* 

.  Li  fiict,  were  it  not  for  the  general  observations  to  which  the^ 
naturally  give  rise,  neither  the  criticism  of  Hottoman  nor  tnat^  o€ 
Gatzert  would  have  been  noticed. 

When  doetor  CoweU,  in  lus  Law  Dictikmary,  oked  the  {MtfUige 
in  question  from  Hottoman,  it  raised  universal  indignation,  aodflie 
expunged  it  from  the  later  editions  of  his  book.  ItcHrtaiaiywna 
unjost  to  impute  it  as  a  crime  to  doctor  Cowril,'that  he  inserted' Uils 
titalion  in  hts  work;  but  th6  manner  in  which  it  was  veceiVed  is  a 
itrikitig  proof  of  the  high  estimation  in  whidi  Littleton's  Treatise 
heUL  •  I.       '. 


'  Tlie  reputation  of  SIR  EDWARD  COKFs  COMMENTARY 
is  not  inferior  to  that  of  the  work  which  is  the  subject  of  i^.  It  is 
objected  to  it,  that  it  is  defective  in  method.  But  it.  should  be  ob- 
served, that  a  want  of  method  was,  in  some  respects,  inseparable 
from  tlie  nature  of  the  undertaking.  During  a  long  life  of^  intense 
and  unremitted  application  to  the  study  of  the  laws  of  England^  sir 
Edward  Coke  had  treasured  up  an  in\mensity  of  the  most  vakiable 
common-law  learning.  This  he  wished  to  present  to  the  public, 
and  chose  that  mode  of  doing  it,  in  which,  without  being  obli^d  to 
dwell  on  those  doctrines  of  the  law  which  other  authors  might  ex- 
plain equally  wdl,  he  might  produce  that  profound  and  recondite 
learning  which  he  felt  himself  to  possess  above  all  otliers.  '  in 
adopting  this  plan,  he  appears  to  have  judged  rationally,  and  con- 
sequently 


««*«-i 
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Jnohoateaote  on  the  Feudal  Tenuresy  and  to  render  it  as  useful  as  die  nature 
of  the  subject  admits  to  the  practitioner  and  the  student. 


THE   THIBYBEHTTir  EUlTtOHT.  ^i^ 

Itniiiit  Wiptbw^  that  the  style  of  sir  Edward  Coke  is  stronffly 
Cbg^  #iai'xfae  ^uaiDtness  of  me  times  in  which  he  wrote ;  but  it  ia 
acamfep'expve^ve,  and  clear.  That  it  is  sometimes  difficult  ta 
tetaftAdftd.  hji  mamiDgy '  |s  owing,  generally  speakmg,  to  the  ab- 
<fUHiue«  of  hia  isubjecti  not  to  the  obscurity  of  his  language. — It' 
^m  atw  been  objected,  to  him,  that  the  authorities  he  cites  do  not. 
k  wmj  places  come  up  to  the  doctrines  they  are  brought  to  sup*, 
pot  There  ^>pearB  to  be  some  ground  for  this  observation.  Yet 
k  Aaald  90i  be  Hyfgoi^  that  the  un^ommou  depth  of  his  learning, 
lafl  acBtenesB  oflua  mind,  might  enabte  him  to  discover  connectio^a 
ted  cteaequencea  which  escape  a  common  observer. 

It  k  aometmies  said,  that  tlie  perusal  of  his  Commentary  is  now 
lecoBMe  lia^tesa,  as  many  of  the  doctrines  of  law  which  his  writings' 
e^plniinie't&ecome  obsolete;  and  that  every  thing  useful  in  him' 
Mf  befbcmd  more  systematicially  and  agreeably  arranged  in  modem 
Ir  moat  be  adoRMHedged^  that  wfaeit  he  tredtes  of  those 
bMT  wbidrfaovr  been  idtered  shiee  Bia  time,  his  Com^ 
,  in  a  certaia-  degree,- of  the  obsoleteness  of  the 
Idjtdbi  to  eMiih  it  ia  applied^;  but  evaii- wheie  thia  is  the  easi^  ■it' 
h>iyana  dmt  the  doctdnes  kdd^down  b3rbititf  serre  tb^;a-' 
Ibar  paitarof  tke  hnr  which*  are-  f^SXt  m  foree.  Tfafn,-^^ 
ia  BO  doubt  but  die  cases  which  now  cofne  before  theeouM' 
the  principles  uptm  whieh;t6ey  are  determined,  fM' 
^retit  in  their  nature  from  those  which  are  the  sul^ect'^ 
d^mrlt^hf^*  ^ok^n  retearches.    Yet  the  great  personages  who  vu.f  .{nmoJ 

ii«e'pr^Bl&ed  m  those  courts,  hatte  frequently  recmrred  to  the  doc- 
fAa^ttSS  dEown  -by  nr  Edward  Coke,  to  form,  explam,  and  illu^-* 
irtfr'diar/ decrees*  Hence,  though  portions  diarged  upon  real* 
ntitesy'fbr  t&e  benefit  of  younger  children,  were  not  known  in  Li^« 
ttftan'a  time,  ted  nqi  imic&  known  m  the  time  ef  sir  £dward  Coke ; 
y^  oe^  dbe  poiiUs  wbicb  atise  respecting  the  vesting  and  paymept  Qf 
ftkBtmm,  fto  ^mtinga  in, the  W  are  more  frequently  ojr  more  sue- 
ccAfillty  applied  to  than  sir  £dwilrd  Coke's  Commentary  on  Little* 
to^V  Cbi^pCfr  of  Conditiona.  It  tfnny  al^  be  observed,  that  not* 
the  general  tenor  of  t^e  preseet  business  of  our  Courts, 
fireqiiently  occQr  which  depend  upod  the  most  abstruse 
tediabidrte  parte  of  the  aedent  lftw«  Jhm  tbe  case  of  Jacob  v. 
lad  to  tbd  discusnoD  of  escheaU  and  uaea  as  they  stood 

b  4  bcfolre 


MAre-tlMfitMiite^Af  iMixy  ¥111.  •  ted  fls^citae  cf^tfjliv  wH—h.: 
turned  on- tfaeleiTOHig  of  disseinm.'     «:  ^*  vi^<  i^  t^ -^sfotr.': 

'But  the  most  advantageous,  and,  perhaps,  the  tnbM  ^i^oper  point^^ 
otvievr  in  which  the  merit  and  ability  ofsirlBdvm'rd  C6keV Writings' 
can  be  placed,  is  by  considering  him  as  the  'centYe'Of  modem  and' 
ancient  law. — The  modem  system  of  the  law  may  be  tfuhpos^d  t&'* 
have  taken  its  rise  at  the  end  of  tlie  reign  of  king  fienry  Vlt.  an^ 
to  have  assumed  something  of  a  regular  form  about  th^  i^tc^r  eha 
of  the  reign  of  king  Charles  II.     the  principal  felitures  of  diin'^ 
alteration  are,  the  introduction  of  recoveries ;  conveyances  to  uiies  ; ' 
the  testamentary  disposition  by  wills;  the  abolition  of  mititarjr 
^  ^    ,, .   .  tenures ;  the  statute  of  frauds  and  perjuries ;  the  e8tab]i8Jt^me:|it ff 

»s  > ..         a  regular  system  of  equitable  jurisdiction ;  the  discon|;ini;|ance,<;^. 

r^  actions;  and  the  mode  of  trying  titles  U^,\^^?^pffff^y\^: 
ejectment    There  is  no  doubt,  but,  during  the  aboy^,  period,  A, 
material  alteratioB  was  effected  in  the  jurisprudeixce  of  thkcountgr  i^. 
but  this  alteration  has  been  effected,  not  bo  mucb  by  snpefsedi^gp, 
as  by  giving  a  new  direction  to  the  principles ^of  tb^  ol^.la^,  fui^  ^ 
applying  them  to  new  aubjects.  i  Hence  a  knowle^g^  ^pf  lyac^^t, 
legal  leaming  is  absolutely  necessary  to  a  modem  lawyer.,,.  J^^Y^mx  ^ 
Edward  Coke's  Coounentaiy  upon  Littleton  is  an  jm^nsfi,^repf^7 
toiy  of  every  thing  that  is  most  intoreating  .or  i|se^ul  in  .^^l^ggl,, 
learning  of  ancient  times.,    Were  it  not  for  bii^  writings^^.^p  ^aj^pul^ 
Btill  have  to  search  for  it  in  the  voluminous  and  chaptic  cpijfipj^i^^qi^^ 
of  cases  contained  in  thp  Year-books ;  or  in  the  dry^  tl)€Vsgb;v|^Uia)^l^p 
Abridgments  of  Statham,  Fitzherbert,  Brooke,. and  BoU§j ,.  fryffy,, 
person,  who  has  attempted^  must  be  sensible  bow.  very  i^fl^^ult^ii^' 
disgusting  it  is,  to  pursue  a  regular  investigation  of  any  point, x)f 
law.  through  those  works.    The  writings  of  sir  Edw^d  ,Cpke  bav^, 
considerably  abridged^  if  not  entirely  taken  away».tbe  ntcfrntyif^ 
this  labour. 


>  iBttt  his  writiags  are  not  only  a  i^potitdry  of  <  anoieat  leatviiig  f 
tbey  also  conl^n  the  outlines  of  the  principal  doctriaetf  of  modeni . 
lay^  and  equity^    On  the  one  hand,  hie  ddinealts  and  expllans  Iha 
ancient  system  of  law,.aa  it  atoodatahe  aaoetsMa  of  the>  Tddof 
line^  pnthe  ether,  hepointiout  the  Itodin^drcuiiistaaeet'oftlm' 
inQovatioas  which  then  began  t^'take  plade.    He  flh^vw  tfae-ili^ 
ftreat  restraints  which  tour  flncestotvhnpo8ed^otf  the  Venation  >ofi- 
laadc4 .  propeny,  the  jneihods  by  /Whith  ihef  wferai  eludbdi^  andc 
t)ie,vavjous  modificacuma'^riiicfa.prppevty  racaiMl  after  :tke /Mai 


pAfic  trsiwler  of  fvoperty  by  Uycay '«f«tiiiil»-i«aa'iiipirMftledbbf  die  • 
meKi^l^  r^Bi^  mode  irf* (n^fiffeniDg  it,  introduced  in  cotnsequen^e 
dtbt  ^ifixMlJ^jfi^  meSy  •  -W^  Wf  trace  in  hi«  works  the  beginning  of. 
dledi^M.f^  iieBl^^tipns;  .the  tendency  in  the  nation  to  convert. 
ttmUiifi^  mto^aocagf^  tenuiie^;  and^the  outlines  of  almost  every 
pB^t.  qf  ,^odern  J^i'isprudeoce*    Thus  his  writings  stand  . 
^jPqUDCvct  the  m^cient  and  modem  parts  of  the  law,  and  , 
^  ikswiD^  iffcir  mutual  relalion  -and  dependency^  discover  the 
imgwt^  1^  ^^^cb  thqr  resolve  4nto,  explain,  and.  illustrate  ono 


•■•    •      '•'  .  .  I  I'f 


1c  lis'  iuii  *'yet  Been  settled,  pkd  perhaps  cannot  now  be  settled;  Account  of  the  editions 
A  aifcy  ^c^    of'  precision,   when  the  first  EDITION  of  ^"^H^^^^^  ^ 
lirnSBVQWif  'i^rtt  was  printed.     Sir  Edward  Code's  mistakes 
ittptStlhiii  AiPICdbsai  edition,  are  pointed  out  in  the  note  taken 
Mir  flu  ifiSi  \editiob  to  thai  part  of  his  Preface.   Doctor  Middleton, 
w-Vk  "iLdAiuit  df^l^nting  'in  England,  conjectures  the  edition 
kr3.£Mtou  in&  ^.  Machlinia,  to  have  been  printed  in  1481, 
mtAk  i^ls  A^'  first  e'dition.    iThis  makes  the  printing  of  the  book 
tc%ii^^heeik*4ikliSn  sit  or  seten  years  after  Caxton*s  introduction'^. 
ortKfc  arT'iiiH^ISd^afkd,  ^nd  withih  twenty-four  years  after  the 
flk  wAltth^iirh.  'Br.  Middleton*s  conjecture  is  supported  by 
Ag  JBliulRc^''dtffltaistance  of  the  time  when  those  printers  appear' 
ts  ftinrrfBSA  iil'^Uinership ;  and  no  other  edition  bears  evidence 
oPirfffi^^*l50d'€ci'i<ntfquity.     Another  edition  of  nearly  equal 
pletoaioii^ro  phiSiAeixce  with  the  Lettou  and  Machlinia  edition,  has 
litay'i^Hfefreffffo&the  Iftrary  of  the  late  WOIiam  Bayntun,  esq^J 
tt^ifVllmtflJie&'biHherto  undescribed,  and  was  probably  unknown  ^ 
ta)Uifti6  Hi^'^hndettsiten  to  notice  the  several  editions  of  this' 
ndL'"^lf^e'^d'it'&  sard'to  be  pi^inted  by  Macfilinla  alone,  thei^ ; 
Kving  near  Fleet-bridge :  firom  which,  and  other  circumstances,  it 
u  ^jimif  diilaagiusliiri>le  finm  tiie  fooner  edition.    The  letter  "osid 
m  jsfailiiifl.  ll  ia  lam  tiirtf  ^  and. moire  like  the  modem  English  black!  * 
hita)  Aim  tbe'leMee  used  i*  the  joint  editieu  of  Lettott  «is(d^' 
IfafiUbue*!  a]id  iheabhBeviMioDs'ara  much  less  tiumeroiis.  *  Theifei^ 

>4hi>u||}i  hut  alttot  grooad'to  tttipfMise  ft ' 
tMtheibnBerJf  'Mr.<Ha9grave<has  bMh  theide  ^^' 
iBi*'lf|66^irMnis»,il0iiaad^.taii  AvooatiiQt  the  IteliiEimeiit  6r' 
Mendi  GoQiBilfeif'EdKvm  e0  the  aowi^  oflHtpf^,  ftif^^ 
liAtf  ajiWwf/.JMwwroliuiwtiAertwt  of  lictfetotii  witlira  French 

nolesi  a  ghvaryt  end  Pieoes  JustificativeB,    Many 

editions 


(nxvi) 


Editions  of  Littleton 
^iih  fcir  Edw.  Cokc*» 
Commentary* 


Present  edition. 


ldi*MM«f  littleum  ia  Vtmmk  mAEni^Mify^mmbmi^pm\^tlf( 
m$aM  cntevo*  tw^eg»  sbteeDt,  liiid  «ireftty«foiim  •  The)F*«ra'ifttt 
oflheuTCi^ MBicc«Mei  The  Fraush  editkm> in  158^)  to tb»«flttit 
iin  wMok  Ibis  ■ectaons  are  niuttbered.  An  edkM  fi-  Freott^  BonA 
JBngluili,  km  dodik  ctthinnt,  with  9  table  of  the  principal  iniMeM, 
%ise.pri»t8d  ia  duodddwio  in  1671.  Conmd^tmg  the  tmwelMk  Mt(H 
matkiD  In  wWeb  LittleCon's  watk  ia  held,  and  tha«il  genei^ily  if  ehb 
ftci^  work  put  ii^o  a  stedbnA'a  hand,  it  ia  verf- fingiila^',chat  Moee 
^  edilioiitf  by  Lettaa  aadiMacUiniay  and  the  Rokmn  edMen,-  iiO> 
^nreci  edition  of  it  wkhout  the:  Cepadmentaiy  haa  yctbeen  pnhlislieJU 
The  reader  will  hear  with  pleasure,  than  Mr.  Hargrave  baa  it  iai 
contemplation  to  ftvour  the  public  widi  such  an  edition,  and  to  print 
it  in  such  a  manner  an  wifl>make  k  a  ^pogrifAiical  eorioeity;  ' 

The  6r8t  EDmOK  of  Sfft  EDWARt)  COl^E'^  COMlVfeii'* 
TART  upon  Littleton  was  published  in  his  tlfe^time,  in  162 dT: 
it  is  veiy  incorrect*  The  second  edition  was  printed  in  1629,  and 
is  supposed  to  have  been  revised  by  the  author.  Hie  subsequent 
editions,  to  the  eighth  inclusively,  seem  to  have  been  printed  from 
the  aiecond,  without  much  variation.  The  ninth  edition  includes 
sir  Edward  Coke's  Reading  on  Fines,  and  his  Treatise  on  Bs^il  and 
Mainprize.  To  die  tenth  edition  are  added,  the  Comple^  Copy- 
holder, with  many  references.  Ia  the  eleventh  edition  the  000k 
intlQed  the  Olde  Tenures  is  inserted.  At  the  eo^y  both  of  tne  edi- 
tion of  Littleton  by  Lettou  and  Machlinia,  and  of  t^at^ by  Kfaclilinia 
only,  Littleton's  work  is  called  the  '<  Tenores  Kovelli,*'  to  distinguish 
ti  (it  is* presumed)  from  the  Treatise  of  "  Olde^  T^enures."  X^ 
eleventh  edition  has  also  several  notes  and  additions,  landing  pria- 
cipally  to  show  the  alteration  of  the  law  since  the  tune  of  Littleton 
and  his  commentator.  The  twelfth  and  last  edition  was  published 
in  1738.  Some  observations  upon  it  may  be  foand  in  Mr.  Hargrave*s 
Address  to  the  Public  on  his  undertaking  the  present  «dftidn.  An 
Abridgment  of  sir  Edward  Coke's  Commentary  Vas'  pnbli^hed  in 
1714,  by  Mr«  Serjeant  Hawkins  s  short  but  pomti^  observations 
are  occasionally  introduced  in  it,-  to  explain  the  princfples  of  thW 
old  law>  and  the  alterations  made  in  it  by  subsequent  ^tatates^ 

HlK  Hargme  began  tbe  PRESENT  £J)iTiON,  kjnpoblshlng^ 
it  n^  Niind>dis. ,  Soon  after  hia-pnbUflalkia  ef 4he  Fitel^  NofMfop;  he 
^ras  ^yoated..wi|ii  Iqrd  chief  jnatice  Hale's  matiwM^iipt  imm  By 
an,  fdyeitism^nt  pn&x9i  10  ^Sefiond-  Nunbe^  ha^  MmxM  the 
PuMicthat  they  were  vety  nimierons,aifitf  aatfae  Chapter  of  Knigbt: 
Sanice;. that  tfiate  weie  fet  on  tha  aubaaguaat  f&eu  rf  itefiwak^ 

that 


IMTE :TH1S1}HEaif  H  ^BDIfTFOfr.  :(xx\-ii) 

iNaiiiti  utiw inihmidilrfTtfatt^  fe.^rBi  uuMtad «•  Ac  Ubttvi 
eflf^niobltf rliild'% v«hO|. Jie^obiitvvd)  kadeyer duitiiiguMied 
0:  jwakwig*  cotouffcgir  4f  imdertyBiDgi  hmriog  tbe  -hsmt 
to  pri—ffitn  science  and"  kamiiig;' tint  in  the  original 
fH»«f  diQ4U»tM  Yiitte.in  Laciii»  bnt  mosl  of  them  in  Lair-Freadi ; 
mi  ihalift  ms  tbon^l  moat  conyenient  to  give  the  kktter  in  a  litevai 
fc^^Mi  tiffllatOTni  Upon  the  publication  of  the  Second  Nomheri 
ikmBugrnKG  fmeiTod  firom  sir  William  Jones  an  accocait  of  some 
lev«M9iB:i)cttdkigB  from  two  Eogfiah  manuscripts  of  LittletonTs 
.  Sj.aai  jadivertisement  prefixed  to  the  Third  Noniber  he 
Ifae  PiikliCyiChait  both  «f  these  manuscripts  were  in  the 
9tbfa'llH»r7atCaadknd9e9being!markedDd  ii.  6o,aiidMm5a^ 
tint  tbe/fioat  was  mritfeea  on  ^llum,  and  was  imperfect  at  the  bogiok- 
^a^fm^^m  tjici^  ^i|^ter  «f  Wdfranljy ;  and  that  t&e  second,  which 
seeaiea  to  be  the  inost  valuable,  was  written  on  paper,  and  had  only 
iiie  leaf  Icmh,  and  that  ita  antiquity  appeared  from  the  following  note 
m  die  first  page : 

Ate  aier  emftwM^uiA  in  cofneterio  Sii.  PauU 
LonddSy  ^*jib  die  Julii,  anno  regis  E,  4iu  somo.  los.  Gd. 

t^  dua  dtte  dmred  that  the  manuscript  was  of  Littleton's  time,  Jvif 
«>E»4« being  in  ifSi,  which  was  the  year  before  Littleton's  death; 
&at  ia  nefaxnig  to  the  nuu&oacripts,  that  m  helium  woidd  be  dl4thi>- 
gu^iad  bf  VeD.  M&  and  that  in  Fsper  by  Paper  MS.  With  th^ae 
riiimfaiirrj  Mr.  Hargrave  completed  that  part  of  the  edition  whpcb 
16  eUcntad  by  him*  He  then  rehnqioished  the  work,  and  by  aa 
Advertiaement,  (which  immediately  preoedei  this  Preface)  he  in(- 
faraMd  ihe  PoUic  of  it,  and  a(  the  present  editor's  undertakiag  ta 
cotjuoje  the  work. 


ihe  publication  of  diis  Advertisement,  the  prcseift 
editor,  through  the  obliging  interfbrence  of  John  Holliday,  esq.  df 
Liacota'a^^nny  with  the  eaeoutors  of  the  will  of  the  late  sir  Thomas 
Paiker^  was  faToored  with  a  copy  of  the  notes  of  lord  cbanoeUor 
Xoatiiighara  and  laid  Hfdf|  i^op  this  work.  The  followii^  account 
is  gireaof  them  in  a  note  in  sir  niokaas  Parker's  own  hand*writing: 


tx>  tUabook,  in  my  faand-writbg  (except  one  note 
iafiiiio  a6ub»  and  some  modem  cases),  were  transcribed  from  a 
copy  «f  Iber  lard  Chancellor  Nottingham's  manuscript  notes,  in 
'^  the  aaaigia  of  hia  lord  Ooke's  Commentary  upon  Littleton, 

/  ,         •  ■  »  **  winch 


\^  ]'}    -      -    -  ■  -    ■  -   ■- 


*  Tbe  present  £ail  of  Hardwicke. 


(Kiirui)  "MR  BUTLER'S   PREFACE^  a<£ 

^  which  copy  was  made  for  the  use  of  his  son  Heoeage  FEncfai  es^;* 
**  solicitor-general,  afterwards  earl  of  Aylesford,  and  is  now  in  the 
**  possession  of  the  honourable  Mr.  Legge,  to  whose  fiivour  I  am 
<<  indebted  for  these  not^«  %  • 

**  The  notes  in  a  different  hand-writing  were  transcribed  from  a 
"  copy  of  lord  chief  justice  Jfiale's  MS.  notes  in  the  margin  of 
**  Coke  upon  Littleton,  ^reseiited  hj  lord  H^  to  the  father  of 
**  Philip  Gybbon,  esq.  which  copy  was  made  for  the  use  of  the 
**  honourable  Charles  Yorke»  esq.  -his  'Majesty's  solicitor-general. 
^  The  book  in  which  the  notes  are  in  the  hand-writing  of  lord 
**  Hale,  is  now  in  the  possession  of  Mr.-  Gybbon ;  and  the  book  from 
*<  which  these  notes  were  transcribed  by  the  favour  of  Mr.  Yorkc^ 
**  is  now  in  his  possession. 

«  T.  Pabkbr,  1755." 

Pnder  these  circumstances  the   THIRTEENTH  EDITIOK^ 
,/^'    '  '     has  been  completed  in  its  present  fbrm.  .     ••  *  /         '  |   S 

When  it  became  generally  known  that  Mr.  Hargrave  haii  relin* 

quished  the  work,  the  present  Editor  engaged  fii  it ;  biit  he  did  hot 

engage  in  it  while  there  war  the  lightest  ptdMbOHklf  kfFH^'bSiig 

undertaken  by  any  other  person  ;  and  even  then,  he  would  not  have 

;tiig^^iQ>  it>«  if  by  doing  so  he  inctived  any  4)bfig^ii^  f^i^tnplet^ 

4tfg  Mr..  Hsx;grave'si  undertaking  in  a£  ita  partp.    JK^.ijhf^gb^  nm 

-i-.^.f. .  .'     i^i^perfcat  execuHov  of  the  remaining  part  of  the  work  would  be  more 

agreeable  to  the  public  than  none;  that  to  priesent  them  with  the 

remaining  part  of  the  text  of  Litdeton  and  fais  €omineiJta(!6K,'>0Hth 

'  ^orn^  References,  aiid  some  notes,  tmOld  be^Sfntidc^lk^e 'H^ft^Mg 

^'to  therm.  'No  other  pevsons  appeared' with  anyV  tdd  rtfae  ftmmxt 

Mf  0.1  /<i  b)  1  tMciil    il&dstiMr's  ^erfonsanoe  does  no^^pieveHQiK.ijie isxQFUpn§tPfvM!^.Qi|«re 


Lincoln^s-Init, 
Nov.  4, 1787; 


\  ' 


• » •  ■. I ,  t .  f  f » »( , t»  J » . ' f 


^HAI^LP?  ftyXf^*«. 


f 


'    ■   »      '  ,1        '  •'!    1.        ■;,    •      „    ^  "   ,••  ,     n|i 


>' ^      .(  >.' •  (•  i-j>.  »  1    ■   K;'   ,  '   '•      •       ,',T       ti'i'   Cjjf 


I 


"  *•>     \'-    -•     »     ,  -  I  I   ;J..     '0    .'aJc   Jij'i 


D    E    O, 

■     •  -    'idj   01    ^H   A      T      JR      I    .^^p,  . 

-    >-      -       -    'X    IB    I, 


■    ■  ( •    ' 


'  3r"i  ,Ha;iiiA4    i^ 


MCJR   author,   a  genlkm^n   of   an   ancient  and   a  fair*  The  nama  and  degree 
desceaded  family    de   Littleton,   took   his  name  of  a  of^^*"^^- 

•^  t>tr!    "■»'*"'*' I'll' 

toFjl  9^  c3^e^  9S  that  famous  chief-justice  sir  John  de  Mark- 
.boBp^jiH^  ^xnfXfkifi  our  profession^  4nd  others,  have  done. 

'ThMlft^'li^lAtUetOQ,  lord  of  Firaaklej,  had  issue  filisabeiih 
%f  tM|*^^B!!itL  find  did  bear  the  arms  of  his  ancestors,  ^. 
arrait  a'cpeTrbn  between  three  escalop-shells  sable.    Tfiie  Hitftims. 

jNi^^iSLt odcnflf* H  ySf^x  ^^^^P^  ^?^.  honourable ;  for  the  sena- 
J^i^Mf  »Bfi!jq^)4Adj  we»r  bracelets,  of  escalpp-shells  about  their 
sam^  aifed  ilhc  knights  of  the  hooouFable  order  of  St.  Michael 
itf^fQKd'dd^iti^te  a  «t>Ikr  of  gold  in'  the  form  of  «8oa}Q|)-  Inttitated  by  Lewis 

shelb  at  this  day.    Hereof  much  more  might  be  %m,  lAat  S^S^^i^X^ 

it  belongs  unto  others. 


■  >/' 


'^^itf  Uift  feiyiii A  tarried  Thomas  Westcote,  esquire,  Tn^omas  Westcotc. 
"die  king's  servant  in  court,  a  gentleman  anciently  descended, 
^rho  baie.argent,  abend  between  two  cotlsses  sable,  a  bordure 
engrayled  gules,  bezanty. 

But  she  being  fair,  and  of  a  noble  spirit,  and  having  large 
possessions  and  inheritance  from  her  ancestors  de  Littleton, 

and 
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and  from  her  mother,  the  daughter  and  heir  of  Hichaiil  dc 
Quatermeim,  and  other  her  ancestors  (ready  mdmis  in  time  t6 
work  her  own  desire),  resolved  to  continue  the  honour  oPtieT 
name  (as  did  the  daughter  and  heir  oPCIharleton,  with  one -of 
the  sons  of  Knightly,  and  divert  others),  and  th^eibre  pro- 
dently,  whilst  it  was  in  her  own  power,  provided  by  West- 
cote's  assent  before  marriage,  that  her  issue  iftheritaUe  sHoulH 
be  called  by  the  name  of  de  Littleton.  These  two  had  issue 
four  sons,  Thomas,  Nicholas,  Edmund,  and  Guy,  and  four 
daughters. 


Our  author  bore  his 
mother's  surname. 


Thomas  the  eldett  was  owr  author,  ¥fh6  bare  his  father's 
christian  name  Thomas,  and  his  mother's  surname  ie  Little- 
toUi  and.  the  arms  de  Littleton  also ;  and  so  doth  his  posteritj^ 
bear  both  name  and  arms  to  thi$  day. 


5 


Camden. 
"Th^mstfhall  i)oa- 
"  rishlikeAepalm- 
"  tree,  and  spread 
"  abroad  1i)^e  the 
^'  cedar  in  Libanus.'^ 


u  -'»  I 


nil/ 


:      » 


i-     .  • 


I.  '■ 


Camden,  in  his  Britannia,  saith  thus:  Thomas  Littleton,  alias 
Westcote,  the  famous  lawyer,  to  whose  Treatise  of  Tfenure:^ 
the  students  of  the  common  law  ace  no  less  beholden,  than 
the  civilians  to  Justinian^s  Institutes. 

The  dignity  of  this  fair-descended  family  de  Littleton  h^ili 
grown  up  together  and  spread  itself  abroad  by  matches,  with 
many  other  ancient  and  honourable  families,  to  miiDy  worthy 
and  fruitful  branches,  whose  posterity  flourish  at  this  day, 
and  quartereth  many  fair  coats,  iB^d  [♦]  enjoyeth  fruitftil  and 
opulent  inheritances  thereby. 

He  wa?  of  the  Inner  Temple,  and  read  learnedly  upon  the 

statute  of  ^.   a.  De  doni^  condilionqtibus,  which  wp  <ba«v^ 

He  was  afterwards  called  ad  sMum  et  grad' fertieniin  ud  kg»n^' 

King's  seijeant,  Rot.   and  was  Steward  of  the  court  of  Marshalsey  of  the  King'^ 

n*i6.  P^"**'    houshold,  and  for  his  worthiness  was  made  by  li[ioflr  ^^.,(5,, 

Mich.34H.8.fol.3.a.  his  serieant,  and  rpde  justice  of, assise  the,  Noxtbern/Cinainry 

Judge  of  the  Common      ,.   ,      ,  i      i    n        i      »-<        n  .,  ,        .       • 

Plea9,Rot.Pat.6£.4.  wlucb  placcs  he  held  under  Kmg  £.  4.  until  he,  m  the  sixtli 

part.  I.  m.  15.  .^ 


[*]  The  best  land  of 
(quartering  of  arms. 


i«») 


'A 


»: 


^x 


^'fi 


V  t 


"'II 


THE  PAB.F^SJ».  (xMiJ) 

wof  lwi.|figo»-  camU^utcd  hw  one  of  ii)£,^cl||ea  lof  tl^t 

xwtiif  cpgupcm  pte«s,  (wd  tli«a  Fod«  I4«tbawpt«pGlui^. 

rocnt     Thp,*ara«  king,  in  the  ;$tb  year.of  biarctgo,  wkli 

aEphoo^Afid  Mh«rnpbles«od£«i)Ueinea4f  ^Doifsit  bla94i  KnwhtoftbeBuh, 

iutwre4  hvn.wilhitliekoigbtttoodof  iheft«Ui.  15    -4- 

He  Dtnvpi]f!4  J^U  bpok  niiea  tie  w«a  jpdge,  after  the  foiw-  When  he  wrote  thu 
ttwkyevof  U»e  mga  of  King  E.  4,  bKJ  tfie  ije»tai|j  Ume  ^Te  4.  tit.  Cammty 
KaDmHy^.$i}t9i»  untff,  byt  (as  we  coDcqlye)  it  was  opt  5- 
ng  before  hi«  death,  bec»nse  it  wanted  his  l^st  band ;  ^'  fvn 
'  itt  tenant  by  'kgii,  statute-mercbaot,  and  staple,  were  ifi  l^".  Soct.  693.  739. 
'  te  t^Ue  Iff  the  fixtf  printad  bo«lE^  «Bd  j^i  he  never  wrote 
•jfdwpaf." 


&.74a 


Be  dM  »  U,  6.  '< 


Ow  sothor,  in  composing  this  wodc,  had  gieat  fystherawj^  ThedeceuMoriui 
s  te  be  Aoariflhed  in  tbe  time  of  many  faioout  and  expert  coutempoi>ri««. 
anofiheUw.   Qa]  Sir  Riohaud  Newton,  [i&]  lir  John  Piiaot, 
^ia-  fiobect  Dinby,  [tQ  .sir  I'UosiM  Bitifia.  [e}  sir  Pietoe 
IMS,  {/3  m  EichMd  Owlw.  [j]  Waltsr  MoyJe,  m  Wil- 

■<■  Paston,  [0  Robert  Daaver>»  Ik}  WiUiam  Ascougli.  and  ^,^^ 
•oa'iudce*  of  tbe  court  of  commoD  pleas:  and  of  tbe  king's  [f]S« 

^OCfa*  CO    NT  John  June,  (m}  sir  Ji^  Hody,  [h]  «if  Jobn     iJSurTivedaurautlior. 

'»W,,,{«!liJi<.jQha  Markham,  £p]  sir  Tbomas  BilUng^ 
a:  a:h«r  ^xcellest  nen  Qourished  in  bis  time. 


Aii  of.wofUiy.  MefiBJngs  I  accouoi  it  not  tbe  least,  that  in 
^Kglnoingormy  study  of  the  laws  of  tliis  realm,  tbe  cnuEts 

I  *  IL31  liaitUiD  did  intend  to  write  of  those  tenaiicias,  i»  plain  from  the 
-  ■  i^l  324th  Sections ;  but  it  may  be  justly  questioned  wlietlier  the  &ct 
L-*4  bj  ^  Mtd'  CbU,'to  sapport  his  opinion,  be  true ;  because  in  the 
1  ""^a  AaAofca*  sdttioD,  nov  in  IiHx4kt'*-liia  iJbivj,  wxl  in  thu  at 
|<^-.at^tfaa,bo(i^fltcr'it^WdMMty,ti>ea^iMe  nwutiqiu BOtfiifig  conpeni- 
[k  >y  tenancies ;  nor  does  it  seem  probable  thai  there  ever  was  any 
""^^f'ibaOi  the  copies  appearing  on  the  niceet  exaniiiatian,  to  ba 
'WK'to'Mc'ilf*  AfiHm.-^.'nSeedlk^ffbft'  l-fe  IK),  a-  0^  Afe  pm^l 

U.         ,,....■..      V        ....     A'.     -  ■ 

of 


fclDied33U.fi. 

IjDied  iBH.  6. 

-•iJDied3oH.6. 

at  KooioTed  i  E.  4 

aTRemo<red  6^4- 
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of  JQttioe,  both  of  equity  and  of  law,  ware  ftimidied  with 
men  of  excellent  judgment,  gravity^  «iid  wiidoin.  At  in  the 
chancery,  sir  Nichobis  Bacon,  and  after  him  sir  Thomas 
Bromley.  In  the  exchequer-chamber,  the  lord  Burghley, 
lord  high  treasurer  of  England,  and  sir  Walter  Mildmay, 
chancellor  of  the  exchequer.  In  the  king's  bench,  sir  Chris** 
stopher  Wray,  and  after  him  sir  John  Popham.  In  the  com- 
mon pleas,  sir  James  Dyer,  and  after  him  sir  Edmund 
Anderson.  In  the  court  of  exchequer,  sir  Edward  Saunders, 
after  him  sir  John  JefTery,  and  after  him  sir  Roger  Man* 
wood,  men  famous  (amongst  many  others)  in  their  several 
places,  and  flourished,  and  were  all  honoured  and  preferred 
by  that  thrice  noble  and  virtuous  queen  Elizabeth  of  ever 
blessed  memory.  Of  these  reverend  judges,  and  others  their 
associates,  I  must  ingenuously  confess,  that  in  h^  reign  I 
learnt  many  things,  which  in  these  Institutes  I  have  pub- 
QtiMn  Elia^bedi.        lished :  and  of  this  queen  I  may  say,  that  as  the  rose  is  the 

queen  of  flowers,  and  smelleth  more  sweetly  when  it  is  plucked 
from  the  branch,  so  I  may  say  and  justify,  that  she  by  just 
desert  was  the  queen  of  queens,  and  of  kings  also,  for  reli- 
gion,  piety,  magnanimity,  and  justice ;  who  now  by  remem* 
brance  thereof,  since  Almighty  God  gadiered  her  to  himself, 
is  of  greater  honour  and  renown  than  when  she  was  living 
in  this  world.  You  cannot  question  what  rose  i  mean  ;  for 
take  the  red  or  the  white,  she  was  not  only  by  royal  discent 
and  inherent  birth-right,  but  by  roseal  beauty  also,  heir  to 
both. 

And  though  we  wish  by  our  labours  (which  are  but  cuwahula 
kgis,  the  cradles  of  the  law)  delight  and  profit  to  all  the  stu^ 
dents  of  the  law  in  their  beginning  of  their  study  (to  whom 
the  First  Part  of  the  Institutes  is  intended),  yet  principally 
to  my  loving  friends,  the  students  of  the  honourable  and 
Inner-TempU.  worthy  societies  of  the  Inner  Temple  and  ClijSbrd's  Inn«  and 

liM?»4M  *^  laoa's  Inn  alto,  where  I  was  some  time  reader.    And  yet 

of 


|lf -awft  mrfft  ^<lilfcly  to  aiicK  a^ 

'hiBrcratjr'  olf  ^antbHdge,  ir/ma  mea  ma/er.  Aad  to  my  much 
1i6baieU  '^anfl  t>eWd  allies  and  friends  of  the  eomity  of 
Kll^,  ^y^fiedr  and  dative  country;  and  to  Suffolk,  wbei« 
1  pcMsd  my4]i?d8h^'age ;  and  of  Buclingfaamshire,  where  in 
irdl'lge  l^lt*i:  In  w^i'eh  coontie^,  w,  out  of  former 
fdlktwmW/  €fib^>iled' these  Institutes.    But  bow  return  we 

■'W  ^ttim^  whh  Johatii  one  of  the  daughters  and  coheirs  hj,  maniage. 
il WiBiam'fidrley,  of  Broomscrost  castle,  in  the  county  of 
^^o^  il'g&lieiiiah  of  ancient  discent,  and  bare  the  arms  of 
VrfiaDy,  'dirg^t;  a 


lis  iSe^ftadf  he/  as  si  lo^ng  firther  and  a  wise  msatp  Hie  re-sstaUHbaent 
j^  ftUiCclfaes  ibf  ihese  threisoni,  in  vertnoul  and  ail-  fitffifS^S 
^CBl'miAS&itp'fft'at  is'to  say,  for*"  bis  son  sir' William,  £Ilen»  three  sons  with  wn«e 
"""Jtief  in*  &li*ir  of  Thomas  Wdsh  esqmrc,  who  4i^  b«  "^  «^  "^• 

me  7o^*  tus  otdy  chM,  pMr/ied  to  sir  John  Astdft  of 
iini,  \Simii  anil  for  \he  second  wife  of  sir  Wflliam,  Mary 


Xe  SSjjjkie^of  Wl^iato  Wbittington  e^oii e,  whose'  poster 
Siy^^^HKt:^  flourish  to  this  day.    For  Richari]  He.flsve  poMsiioas 

IStileBm'^^  seconk  'son,  ter  #bom  he  gave  good  possessions  T<Nii^r8oiMfo^tMi 
of  iaheritBK^  Alice,  daughter  and  heir  of  William  WfaMsbury  b*^^  adraacment. 
of  fneum  fhSk  in  th^  eotm  tf  of  StiJRnfd  eaqsire,  whose  poa» 
la^^'jSi^^^  AiU!  for  TbcHBas 


iliiQ^  ^i^ghter  and  heir  of  John  Bottreaux  esquire, 
^ '*"     ^  'm'ilShropfibire  cofitiitii^  pio6pdrouiBly  to  this 

!d  he  h«  i>o^tferity;  aiid  his  posterity,  by 

0%,  lave  honoured  hiin. 


.T. 
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Hia  last  will.  He  made  his  last  will  and  teftament  the  2 2d  day  of  Aaguft 

in  the  twenty-first  year  of  the  reign  of  king  £dward  the 
His  executorsy  hii   fourth,  whereof  he  made  hb  three  sons,  a  parson,  a  vicar, 

supervisor.  '       *  ^  * 

and  a  servant  of  his,  executors :  and  constituted  supervisor 
thereof  his  true  and  faithful  friend,  John  Alcock,  doctor  of 
law,  of  the  famous  university  of  Cambridge,  then  bishop  of 
Worcester;  a  man  of  singular  piety,  devotion,  chastity, 
temperance,  and  holiness  of  life ;  who,  amongst  other  of  his 
pious  and  charitable  works,  founded  Jesus  College  in  Cam- 
bridge ;  a  fit  and  fast  friend  to  our  honourable  and  vertuous 
judge. 


His  age. 

His  departure. 


He  left  this  life  in  his  great  and  good  age,  on  the  23d 
day  of  the  month  of  August,  in  the  said  twenty-first  year  of 
the  reign  of  king  Edward  the  fourth :  for  it  is  observed  fdt  a 
special  blessing  of  Almighty  God,  that  few  or  none  of  that 
profession  die  intestatus  et  improks,  without  will,  and  without 
child ;  which  last  will  was  proved  the  8th  of  November  fol- 
lowing, in  the  Prerogative  Court  of  Canterbury,  for  that  be 
had  btmanotcAUia  in. divers  diocesses.  But  yet  our  author 
livedi  still  in  ort  emmum  jurifprudentium. 


1  H.  7  fol.  37. 
31^.7.^32.  b. 


W.  a.  cap.  11. 
[*]  See  Littleton, 
sect.  749. 


Littleton  is  named  in  1  H.  7,  and  21  ff.  7. .  Some  do  boldj 
that  it  is  no  error  either  in  the  reporter  or  printer;  but  that 
it  was  Richard  the  son  of  our  author,  who  in  those  days  pro- 
fessed the  law,  and  had  read  upon  the  statute  of  ^.  2.  quia 
multi  per  maliiiam,  and  [*]  unto  whom  his  £EUher  dedicated 
hia  book :  and  this. Richard  died  at  Pilleton  Hall  in  StaflTord- 
shire,  in  9  JET.  8. 


His  sepulchre. 


The  body  of  our  author  is  honourably  interred  in  th^  cat)ie- 
dral  church  of  Worcester,  under  a  fair  tomb  of  marble,  with 
his  statue  or  portraiture  upon  it,  together  with  his  own  match, 
and  the  matches  of  some  of  his  ancestors,  and  vrith  a  memo- 

rial 
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ted  of  hU  prinopal  titles ;  and  out  of  the  mouth  of  his  statue 
proceedeth  this  prayer,  JPtVt  Dei  miserere  meij  which  he  him- 
«df  caused  to  be  made  and  finished  in  his  life-time,  and 
Rmaineth  to  this  day.  His  wife  Johan,  lady  Littleton,  sur-- 
m«}  bioiy  and  left  a  great  inheritance  of  her  father,  and 
EDen  her  mother,  daughter  and  heir  of  John  Grendon, 
ttqaire,  and  other  her  ancestors,  to  sir  William  Littleton 
bason. 

Tins  Vfoik  was  not  puhlishecl  in  print,  either  by  Our  author  When  this  work  was 
UiBself,  or  Richard  his  son,   or  any  other,  until  after  the  P*^^^^®"- 
deceases  both  of  our  author  and  of  Richard  his  son.    For  I 
W  it  not  cited  in  any  book  or  report,  before  sir  Anjhony  p  j^  B.  ai2.  c. 
Htzberbert  cited  him  in  his  Nature  Brevium ;  who  published  I 

that  book  of  his  Natura  Brevium  in  26  H.  8.  ■  Which  work 
ft  our  author,  in  respect  to  the  excellency  th^eof,  by  all 
proliabiRty  should  have  been  cited  in  the  reports  of  the  reigns 
rfE.  5.  jR.  3.  H,  J.  or  H.  8,  or  by  St.  Jermyn  in  hisl>ook 
of  the  Doctor  and  Student*,  which  he;  published  in  the 
4ree»aid-twentieth  year  of  H,  8.  if  in  thost  da3rs  our  autlibi^i 
book  had  been  printed.  And  yet  you  shall  observe,  that  Note. 
tiiaedotb  ever  give  greater  authority  to  wprks,  and  writings 
dark  Me  of  great  and  profound- learnings  than' at  the  first  fhqr 
bad.    Thefiret  immessfen  that  I*  fihd  of  our  authorV  book  When  thb  wojk  wa* 

•*  .     ^      ,      .^     *«-.ti.         «•'  rvv  M*       n       t       f    •         first  impnnted. 

was  at  Roaa  m  France,  by  WiUmm  de  Tailier  (for  that  it  was 
wiitten  io  French)  a4  ifutatUiam  Riekardi  Pinspn,  at  the  in* 
Maaoe  of  Richard  Ffnson,  .the  printer  of  king  H.  8.  b^re 
Ae  said  book  x}{  Natura  Brevium  was  published ;  arid  therieT 
fare  upon  these  and  o^her  things  that  we  have  seen,  we^  are 
cf  opinion,  that  it  was  first  printed  about  ^  the  fonr*and^ 
year  of  the  feign  of  king  H%  8.  since  which  time 

he 


A  Tm     ■■■■■<■    to*ii 
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book  appears  to  have,  beea  fint  publbhed  by  >.  Rastell,  15^3^ 
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be  had  been  commonly  eited,  aad  (as  he  desmes)  more  and 
more  highly  esteemed  *. 

He 


MA«MMt«i*. 


*  This  opinion  of  mj  loid  Goke*^  conoeining  the  time  of  tlie  first  inl- 
pr^sion  of  Littleton's  TWii|ref>  although  it  hath  been  followed  by  tkr 
William  Dogdab,  in  his  Origifies  Jundkiak$y  and  by  bishop  Nicholson^ 
In  his  Historical  library,  is  certainly  erroneous;  for  it  appears  by  two 
copies  now  in  the  bookseller's  custody,  that  they  were  printed  twice  at 
London  in  the  year  1528,  once  by  Richard  Pinson,  and  again  by  Rebert 
Redmayne;  and  that  was  the  nineteenth  year  of  th^  reigp  of  H«  8.    To 
determine  certainly  when    the  Rohan   edition    was  published,   is  almost 
impossible;  and  before  any  conjectures  Can  be  offered  on  that  subject, 
it  will  be  necessary  to  ooasider  how  coadusrre  the  aigumeots  hai  lordship 
draws  from  our  anther's  not  being  cited  as  authority  in  the  books  he 
mentions  may  be ;  it  either  proves  what  his  lordship  uses  it  for^  or  else 
that  Littleton's  audiority  was  not  then  so  well  established  as  it  is  now  (for 
which  he  ^ves  us  here  a  very  good  reason):  and  .that  this  last  is  true,  the 
aforesaid  editions  do  snfficienliy  evuce,  for  their  titles  and  conclusions  nu 
thus :  ^  Iittieton*s  TennieSi  newly  and  most  truely  corrected.''    And  ia 
the  end,  ExpUciunJt  Tenores  Littletom  cum  alteratiomku  eqnmdem  et  4MI- 
Honihyi  naviSf  neen&n  cum  aim  nan  mmui  uHKoribus :  nay,  these  vtiy  additions 
are  incorporated  into  liie  book  ibelf,  nor  are  they  distinguished  by  any 
mariL  from  the  originaL    Hie  weakness  of  this  atgument  will  further  ap- 
pear, if  it  should  be  applied  to  the  discovering  the  time  my  lord  Coke's 
Commentary  on  Littleton  was  first  published,  for  thi^  was  not  dted  as 
tinAontj  for  some  tittie  bfier  its  paUieation.     thh  old  editions  above 
mentaonad^  Pyilsoa's  and  Le  TbUear's  name,  and  the  manner  Littleton  is 
prLoited  in  at  Rpban^  seei|L  to  tab  -the  only  means  of  discovering  what  we 
seek.    From  those  editions  we  may  collect,  not  only  that  the  Rohan  im- 
pression is  older  than  Hie  ye«r  1528,  l)ut  also  by  what  occurs  in  the  be^nning 
and  end  of  them,  that  tJiere  had  been  other  impressions  of  our  author- 
From  PynBon's  name  at  the  end  of  the  Rohan  edition,  it  inay  be  condnded 
that  h^  would  not  have  engpfged  his  fiiend  WOliam  LeTalleur  to  have  printed 
lit^eton'at  Rohan,  had  he  ever  before  printed  any  books  in  French;  and 
aiat  he  jirinted  an  Abridgment  of  the  Sutufeft,  part  of  whidi  is  in  French, 
in  Ihe  yiear  1499,  appean  by  one  of  those  boolv  now  in  the  same  penon's 
custody.    Statfaam's  Abrid^ent  has  his  name  to  it,  but  there  k  no  datc^ 
yet  it  being  {Minted  with  the  same  types,  and  in  the  same  manner,  littleton 
wtB  at  Rohan,  and  as  it  is  a  buger  book,  it  is  hi^y  probable  it  was  printed 
some  time  after  the  pubUcation  of  Litdeton's  Tenures,  and  thtttPynson's 
success  in  the  lesser  undertaking  induced  him  to  venture  on  the  greater ; 
which  in  those  days  was  the  work  of  two  or  three  years,    WiUiAm  Le 
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He  diat  is  deaiioiif  to  se?  bU  pictorei  mi^  in  the  charcbes  Hia  picture. 
uf  Fmkley  and  Hales  Owen  see  the  grave  and  reyerend 
coBoteoaiK^e  of  oor  author,  the  outward  man ;  but  he  hath 
kft  this  booky  as  a  figure  of  that  higher  and  nobler  part,  that 
:%  of  the  excelleot  and  rare  endowments  of  his  mind,  espes- 
zsUj  in  the  profound  knowledge  of  the  fundamental  laws  of 
^  leplm.     tie  th^t  diligently  reads  this  his  excellent  work,  The  figure  of  his 
iuH  bdiold  the  child  and  figure  of  his  mind,  which  the  more  ™^^ 
cbm  be  beholds  in  the  visual  line,  and  well  observes  him' 
tk  more  shall  be  justly  admire  the  judgment  of  our  author' 
tai  increase  his  own.    This  only  is  desired,  that  he  had  writ- 
a  of  other  parts  of  law,  and  especially  of  the  rules  of  good 
pkaifingy  (the  heart-string  of  the  common  l^w)  wherein  he 
aceiled;  for  <^  him  pight  the  spying  of  our  English  poet 
be  verified: 

rrbereto  iie  eoM  aiffite  opd  maken  a  tliiog; 

Tbcfe  was  tK>  wig|b^  oould  pinch  at  his  wriiiQg :  Chaucer. 

90  fitf  ftom  exceptibn,  as  none  cbuld  pinch  at  it.  This  skill 
aT  good  pleading  be  highly  in  this  work  commended  to  his  Good  pleading. 
101^  and  under  his  name  to  all  other  students  sons  of  his 
law.  He  was  learned  also  in  that  art,  which  is  so  necessary 
to  a  complete  lawyer ;  I  mean  of  logick,  as  you  shall  perceive  Lofpck. 
bv  riding  of  these  Institutes,  wherein  are  observed  his  syllo- 
gisms. 


.  ..i 


Tafiev  panted  a  Chronicle  of  the  t)iichy  of  Normandj,  as  appears  by  his 
wmt  aatf  d|iier  at  the  end  thereof,  and  the  diafe  in  the  be^nning  in  the 
^  1497..  TW  book  itself  is  printed  without  any  title-page,  initial  Jetter  of 
(b  c^pcen,  number  of  the  leayes  or  year,  and  in  a  character  jpucb  i|&- 
k»b2iqg  writing  and  with  such  abbreviations  as  are  used  in  manuscripts : 
i3  vfekli  it  is  wdl  known  to  those  who  have  seen  many  old  books,  are  unf- 
M«e4  pn»o6  of  a  boil's  being  printed  wfaeo  that  art  was  in  its  infaai^ 
CpoB  te  wMa  it  nay  c^ta^y  be  eoodo^kc^  that  the  book  lyaa  pnat^^ 
Ktte  jean  before  14B7;  because  the  above-mentioned  Chronicle,  which 
U  Bot  ao  mocfa  naarks  of  antiquity,,  was  printed  in  that  year;  and  from 
«iat  has  beeo  ebseivid  concerning  tbe  manner  it  is  printed  in,  it  will  be 
IM#^  by  J^t9pe,  wh»  i^  f^m^  ia  an<^pt  bo9k9,  to  faqive  been  published 
«s  ycaa  bcfim  Chat  time.    NoU  tg  the  lith  EdUion. 
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Seneca. 
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gisms,  inductions,  and  other  arguments  ;  and  his  definition* 
descriptions,  divisions,  etymologies,  derivations,  significa- 
tions, and  the  like.  Certmn  it  is,  that  when  a  great  learned 
man  (who  is  long  in  making)  dieth,  much  learning  dieth  with 
him. 


The  commendation 
of  his  work. 


Cicero. 


Aristotle. 


That  which  we  have  formerly  written,  that  this  book  is  the 
ornament  of  the  common  law,  and  the  most*  perfect  and  ah- 
solute  work  that  ever  was  written  in  any  human  science ; 
and  in  another  place,  that  which  I  affirmed  and  took  upon 
me  to  maintain  against  all  opposites  whatsoever,  that  it  is  a 
work  of  as  absolute  perfection  in  its  kind,  and  as  free  from 
error,  as  any  book  that  I  have  known  to  be  written  of  any 
humane  learning,  shaU  to  the  diligent  and  observing  rectder 
of  these  Institutes  be  made  manifest,  and  we  by  them  (which 
is  but  a  Commentary  upon  him)  be  deemed  to  have  fully 
satisfied  that,  which  we  in  former  times  have  so  confidently 
affirmed  and  assumed.  His  greatest  commendation,  because 
it  is  of  greatest  profit  to  us,  is,  that  by  this  excellent  virork, 
which  he  had  studiously  learned  of  others^  he  fiuthfully 
taught  all  the  professors  of  the  law  in  succeeding  ages.  The 
victory  is  not  greaf  to  overthrow  his  opposites,  for  there 
never  was  any  learned  man  in  the  law,  that  understood  our 
author,  but  concurred  with  me  in  his  commendation :  Habet 
enim  jmtam  veneratianem  qidcqtdd  excellit;  for  whatsoevei 
excelleth  hath  just  honour  due  to  it.  Such  as  in  words  have 
endeavoured  to  offer  him  disgrace,  never  understood  him, 
and  therefore  we  leave  them  in  their  ignorance,  and  ^vish 
that  by  these  our  labours  they  may  know  the  truth  and  be 
converted.  But  herein  we  will  proceed  no  farther^  foi 
Stultum  est  abiurdas  opiniones  accuratius  refellere.  It  is  meei 
folly  to  confute  absurd  opinions  with  too  much  curiosity* 


And  albeit  our  author  in  his  Three  Books  cites  not  inaiiy 
authorities,  yet  he  holdeth  no  opinion  in  any  of  them,  but  U 

'^  pxovec 
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{Moved  and  approved  by  these  two  faithful  witnesses  in  matter 
of  law,  aathority  and  reason.  Certain  it  is,  when  he  raiseth 
any  qaestiony  and  sheweth  tlie  reason  on  both  sides,  the  lat- 
ter opinion  ia  his  own,  and  is  consonant  to  law.  We  have 
known  many  of  his  cases  drawn  in  question,  but  never  could 
find  any  judgment  given  against  any  of  them,  which  we 
cannot  affirm  of  any  other  book  or  edition  of  our  law.  In  Note. 
4ie  rdgn  of  our  late  sovereign  lord  king  James  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a  de-  Mi^h.  s  Jac.  in 
mnner  in  law.  Whether  the  release  to  one  trespasser  should  communi  banc,  inter 

-  .,  ,  ,  ,.  .       ^  «.    TT  «x  1  1        Cock  oc  Ilnours. 

be  available  or  no  to  his  compamon  r  Sir  Henry  Hobart,  that 
hoBoarable  jndge  and  great  sage  of  the  law,  and  those  reve- 
rend and  learned  judges,  Warburton,  Wmch,  and  Nichols, 
his  companions,  gave  judgment  according  to  the  opinion  of 

0 

our  anthor,  and  openly  said,  that  they  owed  so  great  reve- 
rence to  Littleton,,  as  they  would  not  have  his  case  disputed 
or  questioned :  and  the  like  yon  may  find  in  this  part  of  the 
Institutes.  Thus  much  (though  not  so.  much  as  his  due)  have 
we  spoken  of  him ;  both  to  set  out  his  life,  because  he  is 
cur  author,  and  for  the  imitation  of  him  by  others  of  our 
profesuon. 

We  have  in  these  Institutes  endeavoured  to  open  the  true  ^^^t  is  endeavoured 
sense  of  every  of  his  particular  cases,  and  the  extent  of  ns   a    . 

every  of  the  same,  either  in  express  words,  or  by  implication ; 
and  where  any  of  them  are  altered  by  any  latter  act  of  par- 
liaaient,  to  observe  the  same,  and  wherein  the  alteration 
coosistelh.  Certain  it  is,  that  there  is  never  a  period,  nor 
(for  the  most  part)  a  word,  nor  an  i^c.  but  affordeth  excellent 
matter  of  learning-  But  the  module  of  a  preface  cannot  ex- 
pnss  the  observations  that  are  made  in  this  work,  of  the  deep 
judgment  and  notable  invention  of  our  author.  We  have  by 
comparison  of  the  late  and  modem  impressions  with  the 
original  piint^  vindicated  our  author  from  two  injuries:  First, 
bom,  divers  exemptions  in  the  late  and  modem  prints,  and 

c  4  restored 
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restored  oor  author  to  bis  own :  Secondly^  from  all  additioiis 
and  eBcroaefaments  upon  hinii  that  nothing  might  appear  in 
his  work  hot  bis*own  *. 


The  benefit  of  these 

* 

Isstitates. 


Wherefore  called 
Institutes. 


Wherefore  pabUshed 
in  English. 


lUgula. 


Oar  hope  is,  that  the  ypang  student,  who  heretofore 
meeting  at  the  &nt,  and  wrestling  with  as  difficult  terms  and 
nattevy  as  in  many  years  afters  was  at  the  first  discoumged 
as  many  have  been^  mayi  by  reading  these  Institutes^  hare 
the  difficulty  imd  darkness  both  of  the  matter  and  of  the 
terms  and  words  of  art  in  the  beginning  of  his  study,  faidl^ 
tated  and  explained  unto  him^  to  the  end  be  may  proceed  in 
his  study  chearfuUy  and  with  delight;  and  th^efore  I  have 
termed  them  Institutes,  because  my  desire  is^  they  shonUl 
institute  and  instruct  the  studious,  .and  guide  him  in  4  ready 
way  to  th^  knowledge  of  the  national  laws  of  England* 

This  Part  we  have  (and  not  without  precedent)  published 
in  English,  for  that  they  are  an  introduction  to  the  know- 
ledge of  the  national  law  of  the  realm ;  a  work  necessary, 
and  yet  heretofore  not  undertaken  by  any,  albeit  in  all  other 
professions  there  are  the  like.  We  have  left  our  author  to 
•peak  his  own  language,  and  have  translated  him  into  Eng- 
lisl^  to  the  end  that  any  of  the  nobility  or  gentry  of  this 
rtafan,  or  of  any  other  estate  or  jMrofiessson.  whatsoever,  that 
will  be  pleased  to  read  him  and  these  Institutes,  may  underr 
itand  the  language  wherein  they  are  written* 

I  cannot  conjecture  that  the  general  communicatmg  of 
these  laws  in  the  English  tongue  can  work  any  inconvenieaoe, 
but  introduce  great  profit,  seeing  that  IgnorwUia  juris  aoii 

excuBot, 


^  In  this  Edition  several  material  passages  of  the  anthor  are  restored, 
b J  ooilatiog  the  te&t  as  published  by  k>rd  Coke  with  the  more  anderit 
pwated  copies  by  LeSteu  and  Madiliwn,  P^asan,  Bedmsa,  Ice,  at  sbo  wMh 

several  ancient  MSS« 
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IgDOianoe  of  the  law  excuseth  nott    And  herein  I 

justified  by  the  wisdom  of  a  parliameiit ;  the  words  whereof 

be^  ^  That  the  laws  and  customs  of  this  xealm  the  rather  36  £.  3.  cap.  5 

^  ahonld  be  reasonably  perceived  and  known,   and  better 

"  imdcfatood  by  the  tongue  used  in  this  reahn>  and  by  so 

^  B&vdi  eveiy  man  might  the  better  govern  himself  without 

*'  oflfepding  of  the  law,  and  the  better  keep,  save  and  defend 

*^  hk  heritage^  and  possessions.    And  in  divers  regions  and 

'^  ooontiies  where  the  king,  the  nobles,  and  other  of  the  sai4 

^  lealm  have  been,  good  governance  and  full  right  is  done 

"  te>  every  man,  because  th^  the  laws  and  customs  be  learned 

*^  and  oied  in  the  tongue  of  the  country ;"  as  more  at  large 

bj  the  said  aft,  and  the  purview  thereof  may  appear :  JE^  Segtdtu 

MaJMM  cportei  erne  s^'enltorem  legibut,  No  man  ought  to 

be  wwor  than  the  law. 


And  true  it  is,  that  our  books  of  reports  and  statutes  in 
larirat  times  were  writt^  in  sueh  French  as  in  those  times 
via  conmoiily  spoken  and  writtra  by  the  French  themselves^ 
Bitt  dua  kind  of  French  that  our  author  bath  used,  is  most  ^        ... 

,  .  ,         J  ,  ,  ;  -  Our  author^s  kud  of 

only  written  and  read,  and  very  rarely  spoken,  and  French, 


thcEefoR  cannot  be  either  pure,  or  well  pronounced.  Yet  the 
diange  thereof  (having  been  so  long  customed)  should,  be 
withofit  any  profit,  but  not  without  great  danger  and  difi^ 
cslttf :  for  so  many  ancient  terms  and  words  drawn  from  that 
legal  French  are  grown  to  be  woadnUa  mrtiB,  vocables  of  ar^ 
so  apt  and  significant  to  express  the  true  sense  of  the  laws^ 
aoMl  are  so  woven  in  the  laws  themselves*  as  it  is  in  a  manner 
impoaribk  to  dianf  e  them^  neither  ought  legal  terms  to  he 


la  acfaoi^  difiaitj^  and  auMmsit  the  gloww^yifiheni  nnd 
imorpieteia  of  the  civil  and  canon  laws^  in  logiek,  and  hi  36  E.  3.  ub.  sapn. 
odier  liberal  sciences,  you  shall  meet  with  a  whple  njmy  of 
woafay  whidi  cannot  defend  themselves  in  hello  gtammatkMUf 

in 
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the  grammatical  war,  and  yet  are  more  signiicanti  compeir- 
dious,  and  effectual  to  express  the  true  sense  of  the  maitter, 
than  if  they  were  expressed  in  pure  Latin* 

Wherefore  called  the      This  work  we  have  called,  "  The  First  Part  of  the  Insti- 

tute,  for  two  causes:  First,  for  that  our  author  is  the  first 
book  that  our  student  taketh  in  hand :  Secondly,  for  that 
there  are  some  other  Parts  of  Institutes  not  yet  published, 
viz.  The  Second  Part,  being  a  Commentary  upon  the  statute 
of  Magna  Charta,  Westm.  i,  and  other  old  statutes.  The 
Third  Part  treateth  of  criminal  causes  and  pleas  of  the  crown : 
which  Three  Parts  we  have  by  the  goodness  of  Ahnighty 
'  God  already  finished.    The  Fourth  Part  we-  have  purposed 

to  be  of  the  jurisdiction  of  courts  :  but  hereof  we  have  only 
collected  some  materials  towards  the  raising  of  so  great  and 
honourable  a  building.  We  have,  by  the  goodness  and 
assistance  of  Almighty  God,  brought  this  twelfUiwork  to 
an  end :  in  the  Eleven  Books  of  our  Reports  we  hove  related 
the  opinioDS  and  judgments  of  others ;  but  herein  we  have 
set  down  our  own. 

Before  I  entered  into  any  of  these  Parts  of  our  Institutes, 

I,  acknowledging  mine  own  weakness  and  want  of  judgment 

to  undertake  so  great  works,  directed  my  humble  suit  and 

prayer  to  the  Author  of  all  goodness  and  wisdom,  out  of  the 

lib.  Sap.  cap.  ix.         Book  of  Wisdom ;  Pater  et  Deus  miseficordia,  da  mihifedium 

vers.  4*  lo.  tuarum  assistricem  Sapientiam !  Mitte  earn  de  cdlU  Sanctis  ttds 

et  i  sede  magnitudinis  ttue,  ut  mecum  sit  et  mecum  laboret,  ui 
sdam  quid  aceeptum  sit  t^pud  tel  ''  O  Father  and  God  of 
'^  mercy,  give  me  wisdom,  the  assistant  of  thy  seats !  O 
**  send  her  out  of  the  holy  heavens,  and  from  the  seat  of 
'^  thy  greatness,  that  she  may  be  present  with  me,  and 
^'  labour  with  me,  that  I  may  know  what  is  pleasing  unto 
'**  thee.*"    dmm. 

Our 
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Our  saafhof  hath  diyided  his  whole  work  ifato  Thiee  Books. 
fai^iiB  Vitst  he  hath  divided  estates  in  lands  and  tenements, 
ia  this  manner :  fatresper  divithnem  melius  aperiuntur.  Bncton. 

A  FIGURE  ofthe  DIVISION  of  POSSESSIONS. 


(xfiii) 


Inheritance 


{Fee-«imple. 
fGeneral. 
Pee-tail    -  < 

(^Special. 


Into  the    ( 

•tateof 

freehold 


Bjlhe 
kw   - 


.< 


For  term 
of  life    . 


i Tenant  in  tail  after  poMtbilky  of 
usae  extinct. 
Tenant  bj  the  eutaij. 
/'I.  Bt  the  commoQ 
I         Taw. 
Tenant  in  j  *'  ®^  ****  coitomf. 
dower,  <  ^  ^tiJ^  '^' 

I  4.  £s  otteiutt  fMfrit. 
1^5.  DelapUubtde. 

For  term  of  life  of  another. 


{Tenant  for  yearst  or  half  a  year,  &:c. 
rEanremed 
Tenant  at  Will    •    -< 

t  Implied. 
^Bj  coaton,  these  may  be  lo  divided  as  estates  have  been  by  the  oommen  law. 

Our  aothor  dealt  only  with  the  estates  and  terms  ahove- 
said :  somewhat  we  shall  speak  of  estates  by  force  of  certain 
Uatotes,  as  of  statute-merchant^   statute-staple,  and  elegit, 
(whereof  our  author  intended  to  have  written)  [*]  and  likewise  [*]  See  the  ^t  n- 
lo  executors  to  whom  lands  are  devised  for  payment  of  debts,  mar  to  the  Preftot. 
md  the  like. 


I  shall  desire,  that  the  learned  reader  will  not  conceive  any  Regtda. 
opinioD  against  any  part  of  this  painful  and  large  volume,  fSSmSiTJitef!! 
until  he  shall  have  advisedly  read  over  the  whole,  and  dili-  ^egmta,  de  eajmiicon, 
gently  seaiched  out,  and  well  considered  of  the  several 
authorities^  pioofs  and  reasons  which  we  have  cited  and  set 
down  for  warrant  and  confirmation  of  our  opinions  through- 
oat  diis  whole  work. 

Mine 


(xBv)  THE  PBEFACE. 

Mine  advice  to  the  student  i^  that  befpie  he  read  aoy  part 
of  our  Commeutaries  upon  any  Seotiou,  that  first  he  read 
again  and  again  our  author  himself  ip  that  Seotioiv  and  do 
his  hest  endeavours,  first  of  himselfi  and  then  by  conference 
with  others,  (which  is  the  life  of  study)  to  understaud  it,  and 
then  to  read  our  Commentary  thereupon,  and  no  more  at 
any  one  time  than  he  is  able  with  a  delight  to  bear  away, 
and  after  to  meditate  thereon,  which  is  the  life  of  reading* 
But  of  this  argument  we  haye,  for  the  better  direction  of  our 
student  in  his  study,  spoken  in  our  Epistle  to  our  First  Book 
of  Reports. 

And  albeit  the  reader  shall  not  at  any  one  day  (do  what 
he  can)  reach  to  the  meaning  of  our  author,  or  of  our  Com* 
mentari^,  yet  let  him  no  way  discourage  himself,  but  pro* 
ceed ;  for  on  some  other  day,  in  some  other  phce,  that  doubt 
will  be  cleared.  Our  labours  herein  are  drawn  oat  to  this 
great  volume,  for  that  our  author  is  twipe  repeated,  once  in 
French,  and  again  in  English. 
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Symypsis  totius  LitUeton  Analytic^. 
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flMBAfli 


Inbertunce 


fiitetMof/ 


FtfeehoM  bj 


By  the  Momoii  Unv,  as  Fee  Simple,  Book  I. 

CUp.  1. 

{FefTaile         .       .        .    j. 
FetTaile  after  posaibility 
of  issue  exdnct       -        -    3. 

rX1..«tofUw;te„«.t{By^^«y:    I 

I  Agreement  between  party  and  party  \  as 
^     Tenant  for  Life 6. 


^  1  fDescent,  Parcenary,  Book  HI* 

Benson  of  mi«tQre  with     J  Ch.  1,  S. 

other  poswsiioMi  sctl.  by  2 1  Piirchase«  Jointenaney     •    •    3« 

Sl^Bodi^Tenancy  in  Common   ,r    ,4. 


LawitseU: 


<|italiflca- 
tionsof    \ 
estattsby 


-«< 


?  © 


Ratifying 
of  estates 
by  the  act' 


other 
acci- 
dents 
tend- 
as^  to 
V 


PnttiMi 


Inika- 


BcmitterlS. 

WarrantylS 
I 


< 


strengthens 
the  estate 
already 
establnih* 

led  by /•^'■» 
right.    \  by  adding   r 

I  a  surer  and  I  Release    8. 

I  better  titJe  I 

I  thereonto,   I  Confirma- 

V«i      -        I    tion      9. 

Intel  ested  hi  die  possession,  as 
Attotnement     •    -    .    «    ^o. 


The  de*    flUwontinnaaoa  of  a 
straction  \ 

of  estates  1  Continoance 
by    .       t    •^«' 


-    -    -    11, 


rmanner  how  by  descent  €. 
ntinoanceof  J 

a  wrong;  the  I  means  how  to  nreyent  It  ' 

I    by  oontinoal  daun    •  ^. 

Either*  according  to  the  perfbnnancea  onnon-perfonn* 
^  ances  thereof,  as  Conditiona       -       •       -       -5. 


Chattell 


fdl-tfae 
which 
•Ros  It  were  the 
bond  betwixt  the 
hnd  and  tenant, 
%heiM>y  lands 
held  to    • 


.  /S**^'   11  /Certain,  T^ant  for  years 
\Pe»pnaU.  -j^Unccrtain^  Tenant  at  wUl. 


TbeKloganI,,«{0-^s5^^ 


IL6. 
9. 


^Spiritual,  FrankalnK^e 


< 


Other  lords 
also  of  these  r 
tenements,   \ 
which  are 


/Bodies  / 


Tempo- 
ral, to  be 


I  Fealty 


{not  contmned  b  the  line' 
continaed  hi  the  line  of 
the  lord  and  tenant,  called 
Homage  Anocestrell 


6. 
1. 


7. 


.    5. 


{  generally  throughootP***8*    * 
theteilm      -       \^^    ^       ^  ^^ 
particnlarly  in  priTate  places.  Burgage  10. 

B«th  these  tenants  f  '^\KnighU  Serrice     -    «. 

L  Bond  Villenage 
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I 

.a 


s 


H 
M 


The 
kinds 
Uimeof 
Fee 

simple. 


Abso- 
late,  ob* 
tftined 
by 


Pur- 
chase; 


^The  general 
thereof 


Tlie  coQ- 


where'  <  ^"^  "^ 


gotten  by 

inheri* 

tence; 

which 

note 


roles 


8 


< 


in 


The 
grees 
thereof 
^between 


de-    r 
»        J 

I 


Fee  Simple.    lib.  i .  Cap.  i  • 

^  r  />  •PI.  /Tkie  reason  of  the  denomination,  ftoditm  nmpUxt  kioreditai  UtUima,  §.  1. 

The  nature  of  r  The  name.  <  ^^  ^^^  appellaUon  thereof  by  this  word  fee  without  addition,  293, 
this  estate  in<  ^  •  v 

respect  of    -  (^The  quality  of  the  estate.    It  is  the  greatest  a  man  din  have,  11. 

/;_.     -_.    t^  .  .      .• e  /The  means  how  by  one's  own  aott  It. 

The  first  obtammg  thereof.  |^^^  words  of  forci.sci<.  his  heires,!. 

/^  The  next  heir  ooUaterall  of 

the  whole  blood  shall  inherit, 

$.2. 

.      None  of  the  half  blood*  as 

\  heir ;  and  therefore  the  uncle  or 

sister  of  the  whole  blood,  if  the 

brother  had  possession,  shall  be 

preferred  before  the  brother  of 

ythe  half  blood»  6,  7,  t. 

The  eldest.  5. 

Lands  may  lineally  descend, 
but  not  ascend  in  the  right  line, 
as  to  father  or  other  ancestor,  but 
shall  rather  escheat  to  the  lord,  3. 
The  heir  of  the  part  of  the  fa- 
ther shall  first  inherit,  and  then 
l^  on  the  part  of  the  mothcK  4. 
Descent,  the  inheritance  whereof  goeth  as  before  of  lands  purchased,  but 
that  it  shaJl  always  continoe  in  the  line  of  the  ancestor  from  whom  it  did 
come ;  and  for  default  of  such  issue  shall  escheat  to  the  lord,  4. 

!Of  things  in  manuall  possession^ 
occupation,  or  receipt,  in  hu  own 
demesne  as  of  fee. 
Of  other  thin^  as  of  fee,  10. 
Determinable  upon  contingency ;  as  if  a  man  have  lands  to  him  and  his  heire  as  long  m 
Rani's  standetb ;  bnt  it  is  not  so  of  cbattells,  for  they  go  always  to  the  executors,  740. 


Brethren. 
1 


Others.    < 


o 

B 


Fee  Taile.    Lib*  i .  Cap.  2. 


{The  reason  of  the  name,  sctL  it  is  called,  fee  buk,  because  entmled.  1.  limited  how 
long  it  shall  contsnue  -,  for  if  the  issue  in  taile  fa^e,  the  donor  or  his  hein  may  enter  as  in 
their  reversion,  19, 19. 
•n.^;  •  sj^*..  r  T^^^  tenure,  sciZ.  tiie  doneel  hold  of  the  donors  by  such  services  at 
The  mckieiits  1  ^^^^  ^^^^  ^^  ^^  ^^^  paramootit;  but  donees  in  frankmarriage  hold  hj 
5^5*^^  »      1  ^*'**^  **"*^'  ^^  ^"  ^^^  **•«"*  ^  P"*'  ^^'  *^-  ^^' 


m 

M 

& 


^  By  express  words  of 
the  Stat,  of  Weit  9.  c  1. 
$.  13.  and  these  are 


The  di- 
vers sorts 
thereof; 
for  some 
are    - 

V 


< 


The  conveyance  to  this  estate,  itil,  by  heirs  entailed  only. 

^GeneraL   C     When  lauds  are  given  to  a  man  or  woman  and 
J  the  heirs  of  his  or  their  body,  14^  15. 

\      For  if  there  be  no  certain  body  limited,  it  is  fiM 
^  simple,  31. 

(Expressly,  when  the  body  of  the  baron  and  ftme 
U  Umited.  16. 
_  Inclusively,  when  lands  are  given  in  frabkaar- 
riage,  17.  And  this  estate  was  at  common  law,  tfXp 

^With  .  dU.m«io»  .0  d..  .«;  «  .o  {  ^^f^'^  **  "'  **' 
For  the  will  of  die  donor  is  to  be  observed,  ft. 


Bv  the  equity  j 
of  the  statute,  \ 


Without  > 


< 


/  When  lands  are  given  to  baron  and  feme  and  the  heirs  of 
the  body  of  the  baron,  the  feme  hath  an  estate  for  life,  and. 
the  baron  in  taile  general!,  26 ;  but  if  it  were  given  to  baioo 
and  feme  and  the  heirs  of  Uie  baron  which  he  shall  beget  of 
the  body  of  the  feme,  he  hath  taile  special!,  and  she  an  estate 
for  life,  27. 

When  to  a  man  and  to  the  heirs  which  he  shall  ensender 
on  ^e  body  of  his  wife,  he  batii  taile  spedal,  and  she  no- 
thing, t9.  S3.  53. 

When  a  man  hath  issue  a  son,  and  diethtand  lands  are  given 
to  the  son  and  to  the  heirs  of  tiie  father's  body  begetten,  30. 

V^and  many  such  there  be  by  equity  of  the  statute,  30. 
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Tenant  in  Taile  after  Possibility  of  Issue  extinct.    Lib.  i  •    Cap.  3. 

b^a  Uadtaie  ^Ten  iu  special  taile,  and  one  of  the  donees,  or  the  man  or  woman  of  whose  bodj  the  issoe 
■  taile  b  limited  to  proceed  dieth,  there  being  no  issoe  in  taile  in  life,  then  the  sonriving  donee  is  thos 
csHed,  frpfanf  there  is  no  poasibllitf  left  of  having  issne  inheritable  to  the  land,  §  32,  53,  34. 


Tenant  by  the  Curtesy  of  England.    Lib.  i .    Cap.  4. 

livhso  oae  tnketli  s  feme  inheritrix  to  wife,  in  whose  right  he  was  seised  of  lands,  and  bj  whom  he  hath 
or  hath  had  imoe  bom  alive,  which  by  possibility  might  inherit  those  lands  after  her  death,  for  he  is 
teasnl  by  tibe  curtesy  of  England,  $.  3&.  . 

Tkemsoo  of  tbe  denomioatioo,  sctl.  becanse  nsed  in  no  other  country  but  in  Engltndi  35. 


Dower.     Lib.  i.    Cap.  5. 


"By  the 
operation  . 
of  the      < 


Common; 
where 
note    - 


< 


Of  what  lands  a  woman  shall  be  endowed,  seil  of  the  thiid  past  of 
all  snch  which  her  husband  had  during  the  covertare,  if  he  held 
them  not  jointly  with  others,  45.  end  if  she  were  at  Ae  death  of  her 
husband  of  the  age  of  nine  years,  96.  Sed  qiuttt,  if  this  be  neces- 
sary to  the  endowment  ad  ottma*  ecelaUm  et  ec  mienmi  potrts,  42.  If 
any  issue  which  is  or  by  possibility  might  have  been  begotten  en 
her  body,  might  by  possibility  have  been  heir,  36.  53,  he  sl^U  be 
tenant  by  curtesy,  if  the  issue  might  have  been  her  heir^  5f. 


In  what  man-, 
y^er  to  hold. 


I     By  assignment,  if  it  were  &<^  certain  which  she 
(^should  have,  43.  ' 


In  severalty,  if  the  lands  were  not  held  in 
common,  36.  44 


^la  suit,  which 
is  of  two 
sorts,  38. 


By  the  act 
»f  parties,^ 
by  matter 


Costomaij;  where  according  to  tlie  custom  she  may  beendewed  of  the  ?rl^ole, 
l^and  sometimes  of  a  moity,  37. 

^   Ad  ottnim  eeckti^,  when  one  seised  oC\ 

lands  in  fee  (for  tenant  in  taile  cannot 

thus  endow  bis  wife,  but  that  the  issue  in 

taile  or  donor  may  defeat  it,  46.)  and  be-        ru^^  *_-»  .  -^ 

ing  of  full  age,  (otherwise  the  heir  of  the     «/J^^ J^^aIT^ 

I  husband  may  put  her  out,  47.)  endoweth  I'Sl^^Ifi  ^!S!^Ll 

(  his  wife  at  ie  church  door  oi  a  certain  YtT^Z  'SH^r 

part  of  his  land,  39. 

Ear  ossensH  patris  is  as  the  former,  but 

that  this  is  in  tbe  life  of  the  father,  the  son 

being  heir  apparent,  49,  in  which  case  it 

is  thought  she  had  need  of  the  deed  of  the 
Viather  proving  his  assent  to  it,  40.  y 

Of  record.  This  is  dower  de  Im  fM$  he&ie,  where  the  fenf  i  at  the  praying  of 
eardein  in  diivalry  in  court  of  record,  doUi  endow  hentlf  i^  the  presence  of 
her  neighbours  of  the  best  part  of  the  land  die  holdeth  as  nrdein  in  socage, 
in  recompense  of  her  dower  of  those  lands  ishich  the  lord  hath  as  gardein 
in  chivalry ;  and  this  is  for  fOtiog  tiie  estate  dnrini  tbe  minority  of  the 
"  •-.  49,  49,  50. 


thein,  and  lakt  her 
dower  at  tte  com- 
mon law,  41. 
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Tenant  for  Term  of  Life.    Lib.  i .  Cap.  6. 


Knds  of  thU    loJ  ttoA« 


Of  the  kMec*!  own  life ;  tfaii  is  pcopeily  called  leMee  for  lite. 

m«D*8  life  I  and  this  '»  properJj  called  Ifwce  for  aaotte  iii^'b 


I^ote  i  r     Of  the  goodnesi  of  this  estate,  seiL  it  is  in  freehold,  bnt  jet  in  the  lowest 

(1,^     1  I  degree  thereof. 

I  Qoality  thereof,  J      Of  the  nsoal  name  in  passing  thereof  from  the  one  to  the  other.    As  in 
in  consideration.  I  feoffments  in  fee  they  are  called  feoffor  and  feoffee/  and  in  gifts  donor  and 

I  donee ;  so  here  he  that  granteth  the  estate  is  ^ed  leuor»  and  he  to  whom  it 
[^  is  granted  lessee,  57. 


I' 


Tenant  for  Years.     Lib.  i.  Gap.  7. 


^Name  of  this  estate,  vis. 


ike    \ 


^By  what  circumstances.  / 


/, 


Vfttare 

Vofit. 


How  it 


from  the  c 

to    I 

(be  lessee  1 


fWhen  one  leaseth  lands  to  another  for  a  term  of  years, 
the  lessee  is  thus  called.  58. 
^     So  if  the  letse .  be  bat  for  half  a  year,  or  a  quarter,  for 
(.there  is  no  other  term  to  term  him>  67. 

/^  The  lessee  may  enter  when  he  will  by  force  of 
hb  lease,  by  or  without  deed;  and  lirery  is  not 
necessary,  unless  where  freehold  passeth  in  posses- 
sion or  remainder  [then  ii  is],  59,  60. 

t7n)esi  it  be  in  exchange^  wbero.if  the  lands  be 
in  one  county  it  is  good  by  parol,  6S,  65. 

{That  the  estate  of  the  exchanges  must 
be  equal  [not  the  Talue],  64,  65. 
That  in  both  their'  deeds  mention 
ttuft  be  made  of  the  ezehaogey  65. 

How  many  liveries  there  needs  [when  neeessary], 
teiL  hot  one  in  every  ooanty,  if  it  be  made  in  tbc 
^name  of  all  In  the  same  connty,  61. 


< 


I  Atiibat4intitta|cethcffiMt*«ci/.  at  the  time  prafixed.  nHhongh  the  lenor 
I  die  before  the  day;  and  yet  the  death  of  the  feoffee  is  a  oounlmmaiid  of  s 
\letter  of  attorney  to  deliver  seisin,  66. 

^  To  pay  ttke  rent  reserred*  else  may  Um  lessor  distndn  or  bring 
an  actioA  Of  debt ;  but  if  the  lessor  were  not  seised  at  tbo  timit 
of  the  lease*  the  leasee  may  plead  m  barroy  if  it  be  not  by 
indentore,  58. 


What  inconvemences  i 
tfiis  estate  b  tied  utito.  c 

N  9  ]     H^e  mnst  amore  bis  honsefaold  itoff»  and  oome  bofoie  hi»  lease 

expire,  or  else  after  the  lessor  may  talce  them»  68. 

3  The  lessee  for  years  is  bound  to  repair  the  hooie*  Ifeg.  7i. 

4  \   Ittbletoawritof  wasty  if  he  commit  aiiy»<S7. 


■•••■ 


Note 
the 


J 


Teimst  M  Witt.    lib.  i.  Cap.  8. 

""    Expressly ;  as  when  one  letteth  lands  to  hold  at  his  vriU;  iod  it  is  ealled 

so»  booaosetheso  is  no celtniBty  of  Ibo  etiate  bnt  only  at  will  68.    If 

"    IV...  ^..i.  .Lf  At.    thcrafose  it  be  graivted.  to  the  leasee  and  bis  hcim  at  will»  this  word  (hetra) 

..^^I^Z^Z^/  ^^^'^    Yet-iftbo  lessor  determine  Wa  win,  the  leaaeedmll  have  con. 

^^'^'^"^^^^S  Tooient  time  to oatry  away  biaeomasrf  iMMbold  staff,  as  we^ 

^^" ton  for  the  goods  of  tbeirtestator,  68, 69. 

I     By  implication ;  as  when  one  Itaving  a  deed  of  feoffinent  made  uote  bias, 
^  \isd  enteceth  before  livery,  70. 

r    They  sbail  not  do  feal^,  84. 
iff^..^..—  ..«*-«-    fThe  services  reserved.  <     They  must  pay  Che  rent  reserved*  elee  may  the 
d«iSrSb^«.J  lle-«di*.to.rbriiw«.clk«,.fd.bt,rt. 

For  -----    •  I     The  thints  lie  is  not  bound  to  reparations,  yet  isponiihtble  for  Tolnntery 
N.  vnui,  as  ^Ul  ••  e  b^ee  for  goods  lent  him,  ?!• 
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die   \ 


Tenant  at  Will  according  to  Custom.    Lib.  i .  Cap.  9, 1  o. 

r  CopjofcoartroU*73,  and  to  called,  becauae  the  tenants  have  no  other  evidence 
Dircnitj  i  bot  of  their  lord's  coart  roll,  75.  And  it  is  when  one  boldeth  land  at  the  will  of  the 
of  this  J  lord  s  and  aJthoagh  they  have  inheritance,  yet  if  the  lord  oast  them,  they  have  no 
otate ;      i  remedy  but  by  petition*  77>  according  to  the  custom  of  the  manor,  73. 

V     *"*       I     The  venra ;  which  differeth  from  the  former  only  in  the  use  of  the  white  rod  in  their 
^y      -     -UrrenderC78. 

The  quality  of  it  is  a  base  tenure,  for  they  have  no  freehold  by  course  of  common 
law,  81 ;  although  by  custom  they  may  have  estates  of  inheritance,  81, 8S. 

^    In  passing  it  from  a  man,  which  is  by  surrender;  for  if  he  alien 
by  deed,  it  is  a  forfeiture,  74.    And  this 

/^    Into  the  hands  of  the  lord,  to  the  use  of  him  who 

I  should  have  it  by  some  custom,  78. 

J  Into  the  hands  of  the  bailiff  or  reeve,  or  of  two 
Surrender  is\  honest  men  of  the  same  lordship,  and  they  to  pre- 
sent it  at  the  next  court,  79.  And  generally  all 
such  customs  not  repugnant  to  reason  are  allow- 

Vable,  80. 

Incontinu-  fFme,    which  must  be    by   plaint  in    their    lord's 
ing  of  it  be- J      court;  76. 

ing  passed    |  Sustentatiou  of  their  houses  by  reparation,  tS. 
by    -    -    -  (^Service,  kU,  such  a  tenant  must  do  fealty,  84.  lS2. 


of  it;  in   \ 


The  circmnftaDce/ 


Homage.     Lib.  2.  Cap.  1 . 


nstnre  of  this  service;  sctl.  it  is  the  most  honourable  a  tenant  can  do  to  his  lord,  85. 


''Hie  persons 
which  should 


The  per- 
formance 
of  it;       ( 


The  service 
kitselL 


Make  it.  They  must  have  a  greater  estate  than  for  life ;  for 
no  tenant  for  life  can  take  or  do  homage ;  therefore  one  entitled 
to  be  tenant  per  curtesy  during  the  life  of  his  wife  shall  do  ho« 
mage ;  after  her  death  no^  90. 

Take  it;  none  but  the  lord  himself,  92. 


< 


The  manner  how  it  must  be 
done,  via.  the  tenant  be  bare- 
headed, kneel  on  both  knees^  86,  87 
and  hold  both  his  hands  be- 
tween the  hands  of  his  lord, 
and  shall  say,  if  he  hold 


'  Of  him  only,  "  I  become  your 
man,"  Sec  unless  he  be  a  man  of 
religion,  or  feme  sole,  and  they 
shall  leave  out  these  words,  85* 


Of  more  lords,  he  shall  say  in 
the  end,  "  saving  ray  faith  which 
I  owe  unto  my  sovereign  lord  the 
^king  and  other  lords,''  £cc,  89. 

r   One  tender^  if  the  lord  refuse,  ezcuseth  tho 

I  tenant  of  being  distrained  for  it,  until  his  lord 

The  times  how  j  demand  it  again,  and  it  be  denied,  150, 151* 

oft«i  it  shaU  bcC      q^^  ^^^  ^^  -^  excuseth  him  for  his  life 

jHrne^vis..  .  against  any  that  comes  in  by  descent;   but 

not  against  him  that  recovers  by  any  title, 
V148, 149. 


Fealtie.    Lib.  2.  Cap.  2* 

/^Wliai  mmniet  offlPealtie,  in  English,  is  as  much  as  fidelitas  in  Latin,  91* 
I  scrvko  this  v.      \.I^  ^  incident  to  all  tenures  but  frankalrooigne,  l8l» 
J  rMake  it ;  teiL  for  life  or  years,  but  not  tenant  at  will, 

FiALTis.^  rThe  persons  which  I     93.  13«. 

How  long  it  is  to  j  should  -    -    -    'Wake  it:  the  steward  or  bailiff  of  the  lord's  court, 
be  performed }    <  I     92. 

^ .  Ine  forms  of  it,  88. 91.  94. 
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Escuage.    Lib.  2.  Cap.  3. 


^The  nature  of  the  name  escaage,  in  Latin  taUaghim,  servitium  scuti,  95. 


rrhe  nature 
oftbUier- 
▼icc  in  re- 
gard of 


£sc«AOB. 


The  per- 
formance \ 
.thereof.     | 


f  How  it  oaght  to  be  performed,  viz.  he  that  holdeth  thit,  when  the 
kin;  makes  a  voyage  royal  out  of  the  realme  must  go  with  him)  and 
so  oontinae  after  the  rate  of  forty  days,  for  a  knight's  fee;  bat  how 
these  forty  days  shall  be  accounted,  qu^rt,  95,  96. 

r    How  it  shall  be  tried»  vix.  by  certificate  to  the  justice 

I  under  the  seal  of  the  marshal  of  the  king's  host,  102. 

I  Ifnotne  -/      ^^^  punished,  vis.  it  hath  been  used  to  be  assessed 

^AirmAH  ^'\  ^J  parliaments  how  much  kings  tenants  should  pay 

after  the  quantity  of  the  tenure }  and  there  the  mean 

lords  shall  eittier  levy  their  duties  by  distress^  or  by 

^a  writ  de  scutagut  Kabendo,  97. 100, 101. 

Tlie  several  C    ITncertain,  as  before ;  or  if  the  tenants  have  a  custom*  to  pay  half,  &c.  if  it 
kinds  there-  I  ha  uncertain,  and  this  kind  is  intended  in  speaking  of  escuage  generally,  which 
of;  for  it  is   I  draweth  t(»  it  homage,  and  homage  drawetb  to  it  fealty,  98,  99. 
either  (.    Certain;  as  to  pay  6  s.  8  if.  at  all  times,  this  is  but  socage  in  effect,  98.  ISO. 


'formed. 


AVhe  kinds 
thereof^ 


Kmiobts 
Sebvxci.^ 


Knights  Service.     Lib.  2.  Cap.  4. 

}r  Homage,  fealty,  escuage,  is  knights  service,  103. 
Tenore  by  <  CasUe-gard,  111.  131. 
(.  Corsage  of  a  common  person,  156. 

When  he  shall  be  in  ward,  via.  during  his  nonage,  after  the 
death  of  any  ancestor  from  whom  he  claims  his  descent,and  shall 
not  be  in  ward  for  his  body  during  the  life  of  his  father,  114. 

^Of  tbe  /  ^   Of  an  heir  nude  at  the  age  of  f  1  years,  whicl 

heir,     \  w\^»n  r«nf     I  **  ^"*^  *8«  ®^  ™*'*  *"^  female,  except  be  enter 

into  religion  during  his  minority,  104. 203.  259. 

By  the  common  law  at  14  years 
which  is  the  age  of  discretion,  103 

By  the  stat  Westm.  1.  eh.  2f 
at  16,  if  the  heir  were  under  14 
and  unmarried  at  the  deatli  of  he 


/Ward- 
ship ; 
where 
note 
the 
per« 
sons: 


< 


When  out 
of  ward  at 
full  age, 
iciL 


Theind* 
I  dents 
I  there* 
I  unto.    It 
(jdraweth. 


Of  an  heir 
^female. 


V.  Of  the  gardian  ;  which  is  gordein 


{ 


graol 


< 


/"How  the  lord 
shall  take 
bene6t  of  the 
marriage. 


< 


Marriage;    . 
where  note  i 


ancestor,  103. 

£n  drtntf  by  reason  of  the  tc 
nure,  as  before,  116. 

£n/ait,  where  the  other 
the  ward  over,  116. 

^  How  often, scil  but  once;  and  thereupon  if  th 
lord  morrv  his  ward  within  the  age  of  14  years,  an 
he  then  disagreeth,  as  he  may,  or  that  his  wife  di 
daring  his  minority,  he  shall  not  be  in  worck  ngai 
to  him  for  his  body,  104i  105, 106. 

^    When  the  heir  shall  be  aaid  i 
be  married  to  hb  duparagemea 

108.  Of  the  kinds  thereof,  qvuet 

109.  But  generally  it  cannot  1 
if  the  ward  be  above  the  age 
14  years  at  the  time  of  hie  ma 
riage,  107- 

The  friends  of  C 
ward  may  ent 
upon  the  gardis 
108.  In  their  d 
fault  it  seems  t 
ward  himself  mi 

Lioe. 


In  what  man 
ner,  vis.  with-  / 
out  disparage- 
^ment. 


What  pe- 
nalty if  tlie 
gardian  thus 
^marry 


What  remedy,  if 
the  ward  refuse  to 
marry  upon  a  iaw- 
^ful  tender. 


If  he  continue  unmarried,  he  shall  forfeit  i 
single  value  of  his  marriage  to  his  lord  1 1* 

If  he  marry  himself  during  his  minority,  1 
double  value,  110. 


Relief  of  the  heir,  if  he  be  at  full  age  at  the  death  of  his  VWUtor,  which 
•fter  tfa0  nte  of  100  foL  for  a  whole  koighf s  feci  111,  113. 
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(!') 


Socage.    Lib.  2.  Cap.  5. 


/Tbc 
tmnre 
itself;    < 


The  di- 
vers sorts  < 
thereof. 


\ 


ThebD- 

j  ckleots  J 

[  mpper-  >^ 


'Where  one  holdeth  lands  bj  certain  service  for  all  manner  of  services,  as 
homage  and  rent,  or  homage  and  fealty,  or  homage*  fealty,  and  rent,117* 

By  fealty  only,  if  the  lord  refuse  no  other  service,  118.  130,  ISI. 

By  escuage  certain,  120,  to  pay  a  sum  certain  for  guarding  a  castle, 
lSl,and  generally,  by  any  service  which  is  not  knights  service,  118. 

The  denomination,  S0c<^ium,  or  servitium  soca;  the  name  whereof  remaineth, 
although  for  the  most  part  the  manner  of  the  service  by  mutual  consent  be  altered 
^into  an  annual  rent,  119. 

How  much  roust  be  paid  for  relief,  5ci2.  the  value  of  a 
whole  year's  rent  to  the  lord,  126.  128. 

When  to  be  paid,  JctL  immediately,  or  else  the  lord 
may  distrain  for  it,  unless  the  services  be  of  that  quality 
that  they  cannot  be  gotten  but  at  some  certain  time  of 
^  the  year,  127.129. 

^  Ward :  for  if  such  tenant  die,  his  heir  within  the  age  of  14  years,  his  pro^ 
ehem  amy,  to  whom  the  inheritance  cannot  come,  shall  always  have  such 
heir  in  ward  until  he  be  14  years  of  age ;  but  he  must  account  for  the 
profit,  the  reasonable  expenses  deducted,  and  so  must  any  other  that 
taketh  upon  him  as  gardian  ;'bot  account  will  not  lie  agaiikst  executors 
but  for  the  profits  aAer  the  age  of  14  years.  QiMcre,  whether  it  shall  be 
brought  against  him  for  ^.rofita  after  14  as  gardian  or  bailiff,  123, 124,125. 
Marriage  doth  not  of  right  belong  to  the  gardian ;  but  if  he  do  marry 

Vhis  ward,  he  must  account  for  it,  123. 


To  the -lord  of  whom  tlie 
lands  are  holden,  relief 
after  the  death  of  such  a 
tenant:  where  note 


To  the 
gardian    < 
^ia  socage. 


Frankalmoigne.    lib.  2.  Cap.  6. 


/^Tbe  commence- 
ment of  this  te- 
nure* 


FiAirt4iJigx«ys.  { 


The  continuance 
tbereot 


To  whom  lands  may  be  so  given  to  be  holden,  iciL  to  a  roan  o£ 
the  holy  church,  or  to  be  a  special  corporation^  133, 134. 

By  whom.  By  the  king  only,  unless  it  be  by  prescription,  or  else 
before  the  statute  of  ^uta  emptores  lerrarum,  mi.  18  Ed.  140. 

fThe  tenancy  to  be  alienated  by  tenant 
_  be  in  frankalmoigne,  or  that  the  reverston 
as  the  privity  con-  *]  cometh  to  anotherthan  the  donor  and  his 
tinueth ;  for  if    -      -  [^heirs,  this  tenure  is  determined,  139. 141. 

^    What  seirice  the  tenant  must  do,  tcU.  no  terrene 

service,  or  other  service  certain,  for  then  he  is  called 

tenant  by  divine  service,  137;  but  in  conscience  be 

y  ought  to  make  prayers  fory&c.  but  is  not  compellable 

\  otherwise  than  by  complaint  to  the  ordinary  visitor, 

135,  136. 138. 

What  advantage  this  tenure  hath,  »ciL  it  d'raweth  to 
Jt  acquittal,  142. 


In  what 
manner; 
where 
note 


■•ftSCB     A«* 


Homage  AuDcestrell.    lib.  2.  Cap«  7. 

I  IfHien  it  ihaJl  be  called  homage  auncestrell,  tcU.  when  it  hath  continued  in  tha 
I  Uoeai  descent  of  lord  and  tenant  without  alienation,  143. 147,  and  it  may  be  either 
I  in  socage  or  knifhts  service  tenure,  152. 

J  rAcqnittaIyl44. 

How  it  differeth  Warranty,  if  the  lord  then  being  hath  received  homage  of  the 
?^  othe  s«-  J  **°*^*  **'  ^^  ancestors,  else  may  the  lord  disclaim,  143.  145.  And 
•J5*"  gciL^'  *  "P®"  disclaimer  the  seigniory  is  extinct,  and  the  tenant  shall  hold 
▼icei9  seu,  m  ^^  ^^^  ^otd  next  paramount,  therefore  an  abbot  or  prior  way  not 

^  disclaime,  146, 


Grand  Serjeantie.    Lib.  2.  Cap.  8. 


c* 


lemce 
wherein. 


I  I 


f    When  one  boldeth  of  the  king  to  do  some  special  ser- 
.  The  several     J  vice  to  the  king  (for  the  most  part  within  the  realm)  155. 
J  kinds  thereoi^  |  in  proper  person,  153,  or  by  some  other,  157. 
1  I     When  one  holdeth  of  the  king  by  cornage,  156. 

^«w.uttuin:wiH^I^  held  of  none  but  of  the  kmg,  154. 156. 


-.     .     . ,    ^     f  Ward,  158. 
1ftcwcid«liti  J ftu„i^, tar,  108. 

"*'*'••  IRcIief,  which  is  the  value  of  the  land  for  a  year  ultra  repritoi,  154. 

da 


(lii) 
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Petit  Serjeantie.     Lib.  2.  Cap.  9. 

Tliis  is  to  render  some  small  thing  touching  the  war,  as  bow,  arrowi  &c.  159,  which  although  itbe  soctj 
iu  effect,  160,  jet  it  can  be  held  of  none  but  of  the  king,  161. 


O 


Burgage.     Lib.  2.  Cap.  lo. 

/^  Where  this  tenure  is,  tciL  where  the  inhabitants  of  some  eminent  borough  so  called  heretofo 
(which  now  are  cities  and  counties),  from  whence  come  the  burgesses  to  the  parliament,  164^  do  bti 
of  the  king,  or  some  other  sptritaal  or  temporal  lords  by  yearly  rent,  which  is  but  socage^  162, 163 

That  the  youngest  son  should  inherit  either  solely  as  heir,  as  in  boroui 
English,  165«  211*  or  with  all  his  other  brothers,  asiu  gavelkind,  210. 

That  the  wife  shall  be  endowed  of  the  tenements  of  her  husband,  166* 

That  a  man  may  devise  his  land  by  testament,  and  that  to  his  executor 
sell,  or  to  his  wife>  167, 168, 169. 

And  such  generally  as  stand  with  reawm,  and  have  continued  time  out 
the  memory  of  man,  170. 


How  it  differ- 
eth  from  other 
places,  MciL  in  / 
their  customs  ^ 
only;  of  which 
V^note, 


What  notiscit  such  as  rTo  have  for  the  marriage  of  the  daughter  of  his  tent 


vvnat  not,scu.sncn  asrio  nave  tor  tne  mama 

are  against  reason^^u/a  I      being  a  freeman,  209. 

malut  tttiM  aboUndut* 

^ff,212 :  as  if  one  pre- 1  To  have  amends  at  his  own  pleasure  for  damage  done  ut 

iscribes  -----  v     him,  212* 


•5 


Villenage.     lib.  2.  Cap.  ii. 


^The 
manner 
of  this 
tenure 


I 


/-The 
estat* 
contin- 
uing in< 
regard' 
of 


< 

X 
M 

•4 


< 


How  many 
sorts  there  arc^ 
thereof,  vis. 
kVillein      - 


J 


\ 


In 

gross, 


?  /  I  mis 

-A  Chi 


The 
mis- 
chiefs 


i; 


The 

means    . 
how  he\ 
may  be 
free. 


^  When  it  is,  vii.  when  a  man  that  is  villein,  or  a  woman  which  is  termed  ni* 
186,  hold  landft  of  their  lord  at  will  to  do  villein  service,  which  service  a  freen 
may  also  hold  by ;  for  the  condition  of  a  villein  owner  of  lands  alteretfa  the  uat 
of  it,  but  wm't  conveno,  172. 

^    Regardant,  which  term  is  only  proper  to  a  villein,  184,  whe 
man  hath  a  manor  to  which  a  villein  is  regardant;  181. 

^    When  a  villein  regardant  is  granted  by  deed  to  anod 
181. 

When  one  is  seised  of  a  villein  by  prescription,  175. 1 
wherein,  as  in  such  like,  one  may  not  prescribe  but 
I  showing  a  deed,  ice.  in  him  and  his  ancestors^  whose  1 
>.\  he  is,  183. 

When  one  confesseth  himself  to  be  a  villein  in  coui 

record,  175.  185,  as  a  bastard  cannot  be  a  villein  oti 

wise,  188,  and  then  his  issue  bom  before  anoh  oonfet 

is  free,  176,  bom  after  is  bond,  although  the  mother  v 

kfree,  187. 

T  th    nerson  f    ^^  ^^'^  '"'^  *^^^  ^^  villein,  although  a  chaplain  secular,  i 

f  tibe  ^d?  1  ^^^  ^  ^^^  ^^^^  maim  his  villein,  the  king  it  seemeth  may  ponis 

1  THis  lands  and  gtK>ds  are  his  lord's  by  seisure,  not  otherwise,  : 

thereof  I  To  his  poasas-  I     unless  the  king  be  lord,  cui  milhan  tempus  oecurrit,  178. 

^-sions.  I  His  reversions,  179,   and  his  advowsons  pkin  d^ineumbent 

\^    claim,  180. 
Expressly  by  charter  of  mannmission,  204. 

#-V/»      *'  1      /When  a  villein  entreth  into  religion,  202.  . 

ror  a  twie  only.  <^yf^^  ^  ni^fe  taketh  a  baron  a  freeman,  202. 

/^    Where  he  shall  be  answered  as  in  appeal  of  death, 
appeal  of  rape,  190,  as  eiecutor,  191^192,  if  the  lord  o 
not  protestation  that  he  is  his  villein,  193* 

Where  he  shall  not ;  for  in  other  actions  villenage  ir 
defence  or  plea  is  a  good  plea  in  abatement  of  the  ac 
195, 196,  as  also  is  outlawry,  197,  attainder  in  pramu 
199,  profession  in  religion,  200.  Excommunication  pie 
by  the  letters  of  the  ordinary  a  good  plea  till  absolu 
201. 
Of  the  lord  f^^  *^®  ^^^^  ^"°5  *  prac^,  kc*  or  other  actic 
/  araifi«t  the  <      ^®^^  trespass,  ic.  208. 

•^  •Sil;,,.         I  Or  an  appeal  of  felony  not  grounded  oq  an  in 

L  ,         ^    jjj^j^  jj  j^  j^  f^^^  ^j^jj  ^^  defendant,  208. 

fit  the  lord  make  an  obligation  to  his  villein,  or  a  lease,  or  1 
Othor-j     meDt,205,206. 
wise.     \  But  it  seemeth  a  lease  at  will,  for  the  uncertainty  is  no 

t    chiiemeat,  297. 


Implied 
I^Thuis  ( 


V 


For 
ever, 


Br 


suit 


lt.\ 


Of  a 

villein 

against 

the 

lord; 
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(lifi) 


Rents.    Lib.  2.  Cap.  12. 


Beet 


wikh  is 


;ipna 
.^1 


< 


IWhereioeYer  the  tenant  boldeth  of  his  lord  b  j  certsdn  rent,  tl5,  whether 
it  be  opon  a  gift  in  tail»  for  life,  or  for  year««  58. 214«  or  upon  a  feoffment  in 
fee  before  the  stat.  fiu'a  emptores  terrarum,  S16«  f  17,  for  which  a  distrcai  is 
incident  of  common  right,  and  the  tenant  is  not  bound  to  tender  it  elsewhere 
thna  npon  the  land  out  of  which  it  israeth,  341. 
But  then  the  reversion  must  remain  in  Iiim  who  hath  the  rent,  ffl5. 8t8. 
346,  for  rent  passeth  as  incident  to  the  reYcrsion,  57 1^  but  not  the  reverse^ 
Sf  9,  for  where  no  fealtj  is  there  can  be  no  rent  service,  f  S7. 

^  In  part  bj  the  purchase  of  parcel  of  the  land  ;  for  it  is  apportionable,  unless  it 
be  so  entire  as  it  cannot  be  severed.;  and  then  such  services  as  are  annual  are 
dearly  extinct;  snch  as  are  not,  go  ont  of  the  remnant  that  is  left,  232,  223* 


Bowm 
determi—  . 
nation  of  \ 
it. 


In  all 
,  by  dis- 
seisin. 


/^  'By  a  stranger  s  as  if  one  be  disseised  of  a«manor,  and  the  tenants 
attorn  by  paying  the  rent  to  the  disseisor  and  he  die,  and  bis  heir 
be  in  by  descent,  587^  if  it  bad  been  oC  another  rent  in  gross,  it 
bad  been  a  disseisin  to  roe,  but  at  mine  election,  588,  589,  but  if 
I  had  given  parcel  of  the  manor  in  tail»  before  non*payment  of 
the  rent,  tenant  in  tail  continuing  in  possession,  it  could  have  been 
no  disseisin  to  me,  for  that  by  the  gift  it  is  severed  from  the  mancv, 
590,  591. 

Resconi, 


By  the  te- 
nant  him- 
self; 
wherein 
note. 


The  divers  kinds  of  dbseisin ', 
which  are 


257. 


< 


(1 


Replevin, 
Inolosure, 
... ,.  Denial],  j 

•*  \  and,  which  is  common  to 
the  others. 
Menacing  of  him  which 
should     demand    i^ 
^   240. 

The  means*  to  recover  the  rent,  when  any  disseisin  is, 
viz.  by  an  assise,  which  is  wot  c^tvoco,  in  this  sense 
.taken  for  a  writ  of  assise,  234. 

^   By  distress  and  avowry  in  a  court  of  record  to  charge 
the  land,  219. 


,▼12.  ^vlien 
piatech  rent 


How  a  grant  of 
such  a  rent  doth{ 
inure;  sdi.either 


^equality  of  parti- 
^;  vkeie  note,  25i, 


By  a  writ  of  an- 
nuity to  charge 


There  be  a  special  proviso  for  net 
charging  the  person,  220. 


grantor, «19, on-   ^^^  , „„, ^ ^^^ ^^^ ^^^^ 

less       "      ■      ■      - 1 j:_a__i^  2_ _i_  _  _t  AA^ 


I 


may  distrain  m  such  a  place,  %%U 


By  what  means 
such  rent  may  be 
lost 


,^i«k 
iivlach 


1= 


By  pnrchaie  of  parcel  of  the  land  charged,  the  ^hole 
rent  is  utterly  eziinct  \  but  if  parcel  ..descend,  tlie  rent 
shall  be  apportioned,  224. 

niescotts,  •> 
disseisin  it  may  be.  interrupted  J  Replevin;!     ^^ 
causes  whereof  are  four;  '  \  Inclosure,  f 

'(.Denial,    J 

Y    If  one  grant  rent  out  of  land  without  clause  of  dis- 
I  tress,  218. 

By  grant  :<      If  one  hold  by  fealty  and  rent,  or  b^  homage  fealty 
I  and  rent,  and  the  lord  graut  the  rent  -only,  or  grant  the 
f  ^rest,  reserving  the  jreni,  225,  226. 

How  it  hath  the  / 

otiginaL  1      By  other  accidents ;  as  if  there  be  lord  mesne  and  tenant,  the 

tenant  holding  over  by  5  s.  rent^  the  mesne  holding  over  by  12  d.  the 
lord  purchaseth  the  tenancy,  the  mesnalty  is  extinct,  yet  shall  the  mesne 
have  the  surplusage  of  the  rent,  which  is  4s.  as  a  rent  seek,  231, 232. 

Not  by  distress,  for  that  were  contrary  to  the  name  of 
sent  seek,  guof i  r«ddi(ui  jiccus,  21B. 

But  if  the  grantee  have  had  seisin  thereof,  if  he  be  die. 
seised  of  it,  which  is  by  deniali  eocloeore,  239,  lie  ma^ 
.have  an  assise,  233.  936* 


How  it  nay  be  reoovered 
when  it  is  Jolt. 


(liv) 
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Parceners.     Lib.  3.     Cap.  1  and  2. 


fBy  the  common  law  are  females,  or  the  heirs  of  females*  which  come  to  their 
land  by  descent ;  so  called,  becaase  they  are  compelled  to  make  partition  by  a  writ 
me  oiTcn  aiuus.  ^  de  participationefaeiendA,  941,  248.  254. 

^By  custom  are  heirs  in  gavelkiad,  265. 


^By  writ. 


r How  it 
may  be  \ 
had. 


Otherwise. 


Certain 
rules  - 

touciiing   \ 
partition. 


'     At  whose  suit,  vis.  not  only  of  the  parceners*  hot  against 
others*  as  tenant  hy  the  cnrtesy,  264. 

4  In  what  manner*  w'lx.  the  sherilT,  by  the  oath  of  twelve  men, 
I  mast  set  oat  the  parts  of  all  the  parceners,  as  well  parties  to  the 
I  writ  as  not,  276*  and  certify  to  the  justices  under  his  seal*  and  the 
I  seal  of  the  jurors*  their  partition*  247*  248,  249. 

By  agreement  amongst  themselves,  either  with  or  without  deed, 
250,  251*  252,  in  which  the  parts  of  all  the  parceners  majr  be 
equally  set  out*  or  else  the  part  only  of  one  or  more,  and  the  rest 
,  to  hold  still  in  parcenary*  243. 276. 

By  he^  of  friends,  where  the  eldest  mnst  choose  first,  244, 
anless  herself  set  oat  the  portions*  then  she  must  choose  last*  245. 

(  By  allotment,  246. 

By  hotchpot*  which  hath  only  for  the  donee  in  frankmarriagc, 
or  her  heirs ;  which  is  done  by  putting  the  land  which  was  given 
her  in  frankmarriage  to  the  rest  which  descended  from  the  same 
ancestor  to  other  coparceners  in  fee*  and  to  take  back  so  much 
as  with  chat  she  had  before  doth  amount  unto  a  full  purparty,  ^66, 
267,  268,  269*  &c 

If  the  purparty  of  his  ancestor  were  unequally  set 
oat*  255. 


By  those  that  were 
not  parties  to  the 
partition ; 


IIuw  it  may 
be  defeated*/ 
being  made 


By  those 
that  were 
parties* 


If  the  lands  in  fee  were  allotted  to  one,  to  the 
other  the  lands  in  tail*  and  the  tenant  in  fee  hath 
aliened  her  part*  260. 

For  impedimenta  f    Infancy*  if  after  his  full  age  he  doth  not 
annexed  to  their   I  ■PCc  unto  it,  258. 

person  at  the  time  1      Coverture*  if  her  purparty  were  not  equaj 
^  of  the  partition :    J^^ith  the  rest,  256,  257. 

For  eviction  of  that  which  was  assigned  by  lawful  title ;  foi 
then  he  may  enter  and  have  a  new  partition  made  of  the 
/emnant,  262, 263. 


/•How  his 
estjite  hath 
its  first 
creation.  . 


< 

O 


The  nature 
of  joiiite- 
nants  con* 
^siidcred* 


I 


By  what 
means. 


{ 


Joyntenants.     Lib.  3.     Cap.  3. 

nr    i«^  «i  *         /Of  lands  and  chattels  real  and  personal,  281. 

Of  what  things,  -^  q^  contracto  and  covenants;  as  an  obligation,  282. 

By  title,  when  one  enfeoffeth  divers  of  lands  to  hold  jointly*  ^7*  bu 
baron  and  feme  in  such  case  are  but  one  person  in  law*  and  shall  have  bu 
^  one  part*  291. 

I    By  sort,  when  divers  disseise  one ,  278,  which  is  when  th«y  put  him  ou 
I  without  title  which  was  rightfully  seised*  279. 

fThey  are  seised  all  of  them  of  the  entire,  288*  and  by  the  common  la^ 
not  compellable  to  make  partition,  290. 
The  survivor  shall  have  the  whole,  280,  which  a  devise  by  will  catitic 
prevent,  but  only  some  act  executed  in  the  life  of  the  joyntenant,  and  di 
the  survivor  shall  hold  discharged  of  a  rent  charge;  but  not  of  a  lease  tV 
years  made  by  his  companion*  although  it  be  to  bc;gin  after  the  death  i 
the  lessor,  286*  289. 

A  joint  freehold  and  joint  inheritance*  283. 
A  joint  freehold  and  several  ioheritapce*  283. 

By  the  form  of  the  gift  of  the  giver*  283,  284,  285. 

By  the  act  of  one  of  the  jointenants  \  as  if  one  mal 
a  lease  for  life*  and  die  living  lessee  for  life,  by  th 
he  hath  severed  the  freehold*  but  not  the  tuheritauc 
Qiuere,  for  the  cootrary  secmeth  the  better  opinic 
302,  303. 


In  the 


estate. 


In  the 
quantity  j 
for  either  ^ 
kit  is  -    - 


A  several  free- 
hold end  joint 
inheritance,  -    - 
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(ly) 


Tenants  in  Common.     Lib.  3.     Cap.  4. 

prescription. 


or  iMidi 


grant  \ 


If  one  of  divert  jotntenants  alien  in  fee,  or  in  taile, 
the  alienee  is  tenant  in  common  with  the  others,  293. 
294,295,296.504. 
To  a  )    ^^  °^^  parcener  alien  her  part,  it  is  so  likewise,  309. 

common   C     If/.  S.  enfeoffe  T.  S.  of  the  moietjr  of  his  lands,  not 
person.         assigning  it  in  severalty,  299,  and  generally  when 
two  or  more  hold  land  in  fee,  or  taile,or  fur  life,  SCO, 
301,  undivided,  and  by  the  common  law  notcompel- 
^lableto  make  partition,  SIS,  by  several  titles,  292. 
To  two  bodies  politique,  or  a  body  natural  and  a  bddy  politique^ 
.  for  they  cannot  be  joiuteoants,  296,  297. 

.  r  SlriDfers  in  action  tonching  the  realty  they  shall  sever,  unless  the  thing  they  sue  for 

«  I  How  iWj shall  J  be  so  entire  as  it  cannot  be  severed:  touching  the  personalty,  they  shall  join  where 
,  iBaiataia  suit    ^  jointcnants  aadparcenera  join  in  both,  3tl,  312, 313,  314,  315, 316, 317. 
^ifUBSt    •       -  I  pThey  may  maintain  an  eJectioneJirma^H,  and  an  ejectment  de^ard,323. 

LOne  «iioUicr.<    But  no  action  of  trespass  ^ikire  ot  et  armit,  nor  any  action  of  chattels 
(^personal  and  real  not  severable,  but  in  the  first  come  first  served,  323. 


Ibitbe 
crea- 
tion 
of 
uien. 


X  z. 


tW 
■deration  < 


What  con- 
ditions may 
he  made. 


For  the  man- 
ner of  them. 


Estates  upon  Condition.     Lib.  3.     Cap.  5. 

{Precedent ;  as  if  a  man  make  a  lease  for  yean 
upon  condition  that  if  he  do  such  an  act  within 
such  a  time,  that  then  he  shall  have  fee,  349, 3.50. 
Subsequent,  when  the  condition  foilnweth  in 
defeasance  of  the  estate  precedent,  SliO, 
Such  as  are  against  law  are  void ;  as  that  a  man 
seised  in  fee  should  not  alien  at  all,  860. 

Not  to  alien  to  such  an  one«  361. 
that  tenant  in  taile  shall  not  dis- 
continue, 362,  363,  and  by  such 
I  are  good  •  as      "^^''^tion  it  is  said  the  right  of 


\ 


The  matter. 


\    Such  as  agree 
I  with  the  law 


is  doable. 


1./ 


tlow 
they 
may 
be 
1  made. 


< 


When  lends  are 
mortgaged  in 

Upon       such  manner, 
hat     /  332,  SS3,  334, 

estates.  ]  which  because 
it  is  payment  of 
money,  or  some- 
thing in  satisfac- 
tion thereof, 
which  is  as  good 
if  it  be  accepted, 
334,  there  most^ 
be  considtrred 


By  whom 
the  pay-  / 
ment 
should  be 
made. 


V^By  what  means  A  *. 
^In  the  operation  ot  them,  B  t. 


i  * 


« 


'  In  law,  where 
I  the  law  itself 
aoucxetb  it« 
378:  and 
Ifaereiiare  ia 
pleading  there 
need  DO  deed 
ID  be  shewed, 
3TB.     This  is 


/ 


To  lands,  \ 


the  taile  may  be  preserved  to  the 
1^ issue ;  qutere  fuomodo,  364. 
f  When  one  maketh  a  gift  in  taile,  a  feoffment  in  fee,  a  lease 
for  life  or  yoares  upon  condition,  325, 326. 

^  fif  the  feoffor  only,  if 
no  day  be  limited  for 
the  payment,  337. 
By  others ;  as  by  the 
heir,  if  the  feoffor  die  be- 
fore the  day  of  pay  ment, 
334,  or  by  his  executor, 
337,  or  feoffee,  336,  of 
whom  the  feoffee  in 
mortgage  must  receive 
the  money  opbn  lawful 
tender,  or  else  be  shall 
lose  the  land,  and  yet 
The  I  be  without  remedy  *for 

per-  \  the  mouey^  335.  338, 

sons   I  but  if  a  stranger  tender 

it,  lie  is  not  bound  to 
^receive  it,  334. 
To  whom,  tcil,  the  feoffee  himself, 
or  if  he  die  before  the  day,  to  his 
executor,  unless  it  be  expressly  ap- 
^pointed  to  the  heir,  339. 
^  If  none  be  appointed,  some  say 
the  feoffor  must  seek  the  feoffee 
any  where  within  England,  340 ; 
others  say  it  sufficeth  if  he  tender 
The  it  npon  the  land,  qtuere,  ibid. 

place    /     If  there  be  a  place  appointed, 
where.  ^  (as  it  is  good  to  have  it  as  cer- 
tain as  may  be,)  342,  the  feotfee 
need  not  receive  the  money  else- 
where ;  bat  if  he  do,  it  is  good. 


To  officers  of  trust,  that  the  txuat 
reposed  be  performed  by  himself  or  his 
sufficient  deputy,  if  the  grant  be  to  be 
execated  by  a  deputy,  878,  379. 


Where  the  estate  de- 
pendeth*  apon  a  contin- 
gency; as  if  a  lease  be 
made  to  baron  and  feme 
during  the  coverture;  or 
if  a  lease  be  made  to  have  as 


long  as  the  lessor  is  abbot,  380, 

381,  382.    Where  it  was  conveyed  upon  confidence ;  as  where  landf 

are  devbed  to  executors  to  sell  to  the  behoof  of  the  testator,  383. 

Fur  which  Fide  Mibsc(|u«ut  page.  t  For  which  also  Ktde  subsequent  page 
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Estates  upon  Condition.     Lib.  3.    Cap.  5, — continued. 


A>  Bj  what  meant  Estates 
upon  Condition  in  fait  / 


are  createa» 


With  deed ; 

in  wbidi      i 


'^ithoat  deed  ;  as  if  a  condition  be  made  upon  the  liveTj,  559. 

The  force  of  the  deed :  for  a  condition  to  defeat  a  frank  tene- 
ment cannot  be  pleaded  without  deed«  bat  for  a  chattel  it  maj, 
S65,  yet  the  jury,  by  a  verdict  at  large,  may  find  sncfa  a  con- 
dition witfaoutj  and  the  party  nmy  take  benefit  of  it  if  he  be 
not  enforced  to  plead  it,  $66,  367, 36S,  369. 

/^  In  regard  of  the  words  which  import  a  condition, 
tub  conditume^  328,  provito  temper  et  ita  ftkWi,  329» 
ti  centingatt  with  a  clause  of  re-entry,  330, 331. 

^  Poll;  and  then  it  is  doubted  whether 

the  feoffor  may  plead  the  condition, 

becaase  by  intendment  it  appcrtaineth 

/  to  the  feoffor ;  yet  it  seemeth  he  may 

\  plead  it,  fucre,  375|  376, 377. 

^  In  the  first  per- 
son, 372. 


V 


note    - 


The  form 
of  it. 


In  regard 
of  the  fa 
shion  of 
the  deed  ;^ 
for  either 

it  IS    -     - 


; 


Indented. 
In  this 
observe 


< 


p.  -The  operation 
of  Estates  uponi 

.-vCondition  in    \ 
Jait. 


/^The  In  the  third  per- 

manner  I  ton,S71,  and  both 
of  nuik'(  are  equally  good* 
ing  if     mention   be 

them.  made  timt  both 
persons  have  pat 
to  their  seals,  375. 

The  manner  of  pleading 
them,  when  the  shewing  oF 
one  part  is  as  eood  as  of  the 
whole ;  for  be  it  bipartite  or 
tripartite,  it  is  all  bat  one 
^deedf  370. 

That  come,  in  by  descent;  and  although  there  be  divers  disseisins  and 
^VVhom  do    descents  past,  yet  the  workii^  of  a  condition  shall  take  place,  391,  392. 
they  tie ;  J  469. 

4iny    I   j^^^  ^^^^  j^  remainder,  altboagh  the  particukr  tenant  only  receive  the 
^condition,  374^ 

^  To  leave  their  estate  entire,  and  detain  but  the  ose  only  for  a  time  ;  as 
when  a  lease  is  made,  and  rent  reserved  with  a  condition  to  re-enter  opoa 
nonpayment,  and  detain  it  untii,  £cc.  in  manner  of  a  distress*  3S7. 

And  in  such  case,  where  an  entiy  is 


V 


How  they 
do  tie 
those  that 
are  sub-  { 
ject  there* 
unto,  fci7. 
either  -  - 


\ 


To  wipe  away 
the  whole  estate 
io  sach  degree, 
discharged  as  it 
was  at  the  time 
of  the  making  of 
the  condition, 
358.    Tliisi^ 


/ 


^Upon  breach  of 
the  condition, 
where  the  feoffor  S 
may  enter. 


< 


Upon  such  an 
act  done  that  the  . 
condition  cannot  ( 
afterwards  be 
pecfomed. 


■*a 


u 


congeable,  the  franktenement  restetb 
not  without  entry,  351. 

But  snch  entry  or  re-entry  can  be 
reserved  to  none  but  the  feoffor  and 
his  heirs,  347,  as  fitc^U's  case  is, 
7*0,  7«1,  7««,  7«3,  7«4.  For  if  a 
feoffment  be  made  to  pay  a  yearly 
rent  to*  a  stranger,  the  condition  u 
good,  yet  the  rent  is  bat  a  penalty 
^to  the  feofiee,  t6id. 

^  By  the  act  of  God ;  as  by  the  death 
of  them  to  whom  the  condition  is 
to  be  performed  i  but  if  some  of 
them  only  be  dead)  the  feofiee  must 
perform  it  to  the  other  as  near  the 
meaning  of  the  parties  as  he  may^ 
and  so  be  discharged,  35?,  85X  354* 

By  the  act  of  the  party,  C.     Vide 
^•iifra. 


C.  AtJls  of  ihc  party  ftat  tlic  condition  r  Make  a  feoffment  or  a  lease  for  life  to  another,  353. 


356. 


cannot  be  performed  Afterward  by    o,  J-u-     i        r 

him,  and  y^t  he  should  perform  theJ  ^  °**^*  *  ^""^  ^°'  ^**"' 

contlition  av  iCk  were  to  make  a  I  ^  ^"  *  ^^«»  i^  be  vcre  sole  at  thetlme  of  theieofiisent,  557, 

fi^meiit/^  tbs  feoffee  •   '.    - 1  Or  if  be  charge  the  kad,  ^iwrt  de  iboe,  356. 
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Estates  upon  Condition.    Lib.  3.  Cap.  6.  and  Jy — continued. 

Descents.     Cap.  6. 

f  upon  a  dis8eifin»  when  a  disseisor  being  a  body  nataral,  415,  dieth  natoriNy,  410» 
aciaed  in  fee  simple*  385f  387f  or  a  donee  in  taile  from  a  disseisor  dieth  seised  m 
Caile*  S86t  387«  in  possession,-  388»  and  this  by  coarse  of  law  doth  immediately  de- 
scend to  his  issue  or  some  collateral  heir,  389.  394»  not  party  to  the  disseisin,  395. 
Bnt  an  escheat  for  want  of  his  heir  is  not  so,  390.  And  this  pntteth  him  that  hath 
right  to  his  action  until  the  impediment  be  removed ;  as  if  the  heir  endow  hit 
mother,  393,  or  that  the  disseisee  within  age  enteretb  upon  the  heir  in  by  descent. 


rWben  descents 
do  take  away 
tbe  entry  4»f 
sscfa  «a  have 
right* 


( 


What 

of  pcr- 

sbaJl 

be  pre- 


< 


407, 408,  in  these  cases  the  entry  of  the  disseisee  is  revived,  409. 
Upon  an  abatement  between  brethren;  as  if  the  yonnger  entered  upon  lands  de- 
scended to  the  eldest,  the  eldest  not  having  made  any  actual  entry,  396,  and  dieth, 
sQch  descent  taketh  away  no  entry,  396.    So  it  is  of  two  coparceners,  if  one  enter 
into  the  whole,  398,  bnt  if  he  which  abateth  were  a  bastard  in  the  law  of  the  land, 
yet  a  mulUr  in  the  spiritual  law,  and  died  seised  without  interruption,  such  descent 
.dolh  not  only  bar  the  muiier  of  hit  entry,  but  also  of  his  action,  399, 400, 401. 
f  In  regard  of  their  estates,  lessee  for  years ;  for  he  leaveth  the  reversion  in  the  heir 
which  is  in  by  descent,  411,  but  it  is  otherwise  of  a  tenant  for  term  of  life,  411. 

f  Of  time  in  which  the  disseisin  and  descent  was,  tiz.  if 
I  it  be  in  time  of  war,  it  taketh  away  no  entry^  41f . 
The  circiun-<  TEzprcssIy. 

stances.        |  Of  making  the  J    Implicatively,  by  bringing  of  an  action ; 
L    claim*  I  but  if  a  descent  be  cl«t  dttm  cam  ad- 

finiancy,  40t. 
Coverture,  403,  if  no 
title  of  entry  were 
given   but   only  the 
coverture,  404. 
In  others;  as  the  heir  shall  avoid  a 
descent  cast  in  the  time  of  his  ancestor 


In  respect  of  \ 


The  privileges 
of  the  persons 
of  such  as 
should  make 
Iheir  claim. 


J.  For  i]]^edi]iients.< 


Vih^iTfti  """^    1  ^^  ••^  *•"*  ™«n>o'y»  ■•  ^«W  as  he  shall 

"""  a  feoffhaent;  neither  of  which  the  an^ 

^cestor  himself  could  avoid,  405, 406. 
For  impediments.     Fide  A»  mjra. 

{About  the  king's  affairs,  439. 
Otherwise,  for  such  by  intendment  cannot  have 
notice  of  things  done  m  the  realm,  440,  and  sach 
should  not  have  been  haired  by  a  fine  before  the 
statute  of  nonclaim,  441. 
f  Compulsive ;  as  if  he  were  in  prison,  436,  for  neither  oat* 
lawry,  nor  recovery  by  default,  shall  trar  such  an  one,  which 
are  matters  of  record,  437, 438. 

Civil;  for  the  aid  of  their  professioD;  therefore  if  one 
enter  into  the  lands  of  an  abbey  in  time  of  vacation,  and 
die  seised,  ^lusre  if  such  descent  shall  bar  the  next  elected 
abbot  of  his  entry,  449i 


By  recluse  of  their 
persons  of  necessity 


1 


Continual  Claim.    Lib.  3*    Cap.  7. 


f 


I 


Mov  this 
must 


The  persons 


He  himself  which  then  hath  title  of  entry,  whose  claim  diall  iTail  for 
those  in  remainder  or  reversion,  416. 
Some  other  for  him ;  as  his  servant ;  which  being  made  by  his  com- 


Fov  this 


The  circumstaooes 


which  should  f  mandment,  and  in  his  name,  suflcetb,  if  it  be  mMle  in  such  effectual 
make  it.  |  manner  as  the  master  himself  durst  have  done  it  at  the  time  of  the 

I  commsAdment  given«  432,  433,  434,   otherwise  gacre  how   it  shall 
i  avail,  435. 

f  Of  time.  It  must  needs  be  made  within  the  year  and  day  of  the 
death  of  the  disseisor,  else  it  giveth  no  benefit  of  entry  to  the  dis- 
seisee, 423,  424, 425,  427, 428. 

(In  the  land  whereof  one  is  disseised,  or  in  parcel  of  it, 
in  the  name  of  all  in  the  same  county,  417,  418. 
If  one  dare  not  enter  into  the  land  of  itself,  then  in  some 
place  so  near  the  land  as  he  dare,  419,  420, 421. 
For  patting  the  present  tort,  it  defeateth  the  estate  vpoo  which  the  claim'  was 
made ;  as  if  it  were  upon  a  tcnancv  in  taile,  the  continuance  of  occupation  after- 
wards ia  a  new  disseisin,  which  giveth  a  foe,  429,  for  which  the  daimor  may  maintain 
an  acdon  of  trespass,  or  quare  vi  et  ormii,  fc.  or  upon  the  statute  5  &  2.  7.  or 
8  H.  6.  9.  430,  4^. 
For  prcserviag  the  fotare  right  of  entiy  after  such  claim  made^  for  then  the  entry 

of  tlw  cU^  if  cciicc4Ur>  aotwittwUiNiipg  the  dcKcnl  of  «m#  ii%  4i5f  422. 
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Releases*    Lib.  3.    Cap.  8. 


In  the 
matter 
whereof 
it  is  made; 
for  either 
it  is   -    - 


.< 


Of  other 
things; 
as     - 


< 


o 
u 


s/ 


B 

o 


it 


^Of  the       I 
freehold.  ( 


In  the 
manner 


Tlie  per* 
sons  to 
iwhom  a 
release  of 
right  of    \ 
Irad  maj 

of  making;  ;;•»«*•  5 
of  It  in     <  •**•' 
respect 
of     - 


How  it 
inureth. 


< 


o 


How  It 
must  be 
pleaded. 


COl  laids,  444. 

rReal,  which  barreth  not  an  entry,  496. 

Personal,  which  barreth  not  the  reprisal  of  personal  things, 

TAcUons  I     497, 498. 

Either  of  these  b  a  bar  of  mixt  actions ;   as  -  {^[j^'  J^ 

Appeals;  which  baireth  an  appeal  of  murder  or  robbery ;  and  so  doth  a 
release  of  ail  manner  of  actions,  500, 501,  and  an  appeal  of  mayhem  by 
a  release  of  actions  personal,  50S. 

£rfors ;  for  other  releases  bar  not  by  brioging  a  writ  of  error  to  rererse 
an  outlawry,  503. 
Executions  \  which  a  release  of  all  actions  will  not  bar,  unless  it  be  a 
Mnrefaciai  after  the  year,  504»  505,  506,  507. 

All  manner  of  demands.    This  is  the  surest  release,  508,  509,  510,  but 
.a  release  of  all  manner  of  quairels,  jucre  of  what  effect  it  is,  51 1. 
Cla  deed,  447. 

''By  a  descent  witheat  actual  entry,  448. 

r  If  the  tenant  in  a  pnrctpe  alien  depend- 
S^  suit  ing  the  suit,  a  release  to  him  notwith- 
in  law  ;<  standing  is  good,  490,  491. 
as  -    -     To  the  vouchee,  who  is  supposed  tenant 

.in  the  eye  of  the  law,  491. 
By  reason  of  an  ancient  right  remaining  in  hint 
^  to  whom  the  release  is  made ;  as  between  lord  and 
tenant,  if  the  latter  be  disseised  in  regard  of  the 
privity,  this  release  is  good  as  to  the  extinguish- 
ment  of  the  seigniory,  454,  458,  but  a  release  to 
the  tenant  which  nath  made  a  feoffment  is  void,  457« 
so  it  u  between  doaor  and  donee  in  tail,  455,  so 
between  lessor  and  lessee,  but  then  the  rent  only  it 
^extinct^  and  not  the  reversion  given  away,  456. 
In  law,  447. 

{Lessee  for  years,  after  his  actual  entry,  459,  lessee  at 
will,  as  it  seems,  460,  but  not  to  him  that  occopieth  only 
by  permission  of  the  owner  without  any  lease,  and  that 
is  for  want  of  privity,  461,  unless  it  be  between  feoffor 
and  feoffee  upon  confidence,  461, 46f ,  463. 
In  reversion  sometioieB ;  as  if  a  disseisor  make  a  lease  for  life,  449*  but 
not  to  one  in  remainder  m  diroU,  451,  and  such  a  reiease  shall  benefit  the 
particular  tenant,  if  he  have  the  deed  to  show,  et  i  conveno,  453. 
The  form  of  a  release.     Vide  A.  ii^ra, 

{Mitter  restate,  as  between  jointenants,  305. 
MUw  U  drtit,  as  between  disseisor  and  disseisee,  306,  466. 
Extinguishment,  307,  308»  and  this  is  where  be  to  whom  the 
lekese  is  made  cannot  have  the  things  released ;  as  between  lord 
and  tenant  for  service,  or  for  rent  charge,  or  common,  479, 480 . 
Entitled  by  the  right ;  as  if  the  releasee  had  accepted  it  of  a  stranger  upon 
condition,  or  had  granted  a  rent  charge,  he  shall  avoid  neither  of  them 
by  a  release,  without  an. actual  entry  of  him  who  had  right,  476,  477. 

/'  If  there  be  two  disseisors,  and  the  disseisee  release  to  one  of 
them,  he  shall  hold  out  his  companion ;  but  a  release  to  one  of 
the  feoffees  of  a  disseisor  inureth  to  both,  472,  473, 474,  475. 
If  an  infant  disseisor  alien  in  fee,  the  alienee  dies  to  whose 
heir  the  dissebee  releaseth,  he  shall  bar  the  disseisor,  continuing 
yet  within  a^e,  in  a  writ  of  right,  478. 481,  48f,  483,  484,  485. 
m  which  writ  the  mere  right  cometh  in  question,  and  not  his 
lawfulness  of  posscssmn,  486, 487,  489,  and  he  must  count  in 
seisin  of  him  or  his  ancestors^  and  prove  it  according  to  the 
v^count,  514. 
'  A  release  of  real  actions  can  be  pleaded  by  none  but  the  tenant  of  the  land,  494. 

If  a  disseisor  make  a  feoffment,  6cc.  and  yet  take  the  profits,  and  the  disseisee  re* 
leaseth  unto  him  all  real  actions,  and  yet  sueth  afterwards  a  writ  of  entry,  in  nature 
of  an  assise  against  him,  fu^re  bow  the  diMser  shall  plead  this  release  to  take  amy 
advantage  thereby,  499* 


Against    C 
strangers 


Claim- 
ing of 
wrong. 


< 


A.  the  form 


before  the  dajr 
Tent  service*  before 


lor  uiewtucuA    |£  j^  j^  „^g  j^  enlwge  an  estate,  the  estate  intendH  moat  be  made  and 
'^**  j  pretted,  465.  46B,  but  if  the  leleasor  hath  but  a  tight,  469,  470^  or  if  the  releasee 

Vhad  a  fee  bafntc^  it  needeth  not*  4fff, 
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Confirmation.     Lib.  3.     Cap.  9. 


k 

o 

«■ 

;\ 

•a 
X 

u 


/  •? 


1 


ner. 


The  Ibnn  of  it,  5l5,  in  which  these  words  dedi  et  concetti  amoiint  to  u  mnch  as  coi^rmam,  5SU 
iriiicfa  (as  some  others^  inpreth  hj  way  of  exdaguishment ;  as  where  the  lord  graateth  his  rent  to  the 
lieBaiit,  or  the  grant  of  a  rent-cfaarge«  543,  544b  - 

^     Where  it  inareth,  viz.  where  there  is  soch  a  poasesfion  hefore  whereupon  a  confirmation  may 

work  ;*  therefore  if  one  take  away  my  viUein  in  gross,  and  I  confirm  his  estate^itis  void,  541, 543. 

i^In      rExpressly. 

what  I .  .  ^  implication;  as  if  the  heir  of  a  disseisor  heing  in  hy  descant,  the  disseisee 

^  joineth  with  him  in  a  feoffment,  here  is  the  confirmation  only  of  the  diueisee,  and  the 

I  feoffment  of  the  other;  hut  if  the  disseisee  diall  bring  a  writ  of  entry  in  the  per  et  evki 

*    lagainst  the  feoffee,  fucre  how  he  shall  plead  this,  5M. 

f  Meiely  to  confirm  an  estate  made  before,  which  is  the  proper  force  of  it ;  for 
confifmart  idem  est  quod  firmum  facer e ;  as  when  disseisee  confirmeth  the  estate  of  the 
'  disseisor,  519,  520,  521, 522,  or  of  a  lessee  to  a  disseisor,  or  a  rent-charge  granted 
by  a  disseisor,  though  he  after  enter  into  the  land,  fiuere  de  hoc,  527,  or  when  the 
lessor  confirmeth  the  grant.  529.  547,  or  the  lessee  of  his  lessee,  516»  517,  or  when 
the  lotd  confirmeth  the  estate  of  the  tenant  of  the  land  where  the  seigniory,  rents, 
and  comtnon,  remain  notwithstanding,  555,  536,  557,  or  where  the  parson  of  a 
cbarch  cbargfetb  his  glebe  by  the  cimfirmatiun  of  the  ordinary  or  patron  seised  in 
fee,  it  is  made  perpetuall,  528.  648,  oticre,  whether  the  patron  and  chaplain  may  not 
do  the  like,  550. 

I'l'o  commence  presently,  524.  526. 555. 

To  take  effect  by  way  of  remainder,  523»  where  it  is 

necessary  to  have  these  words,  to  have  and  to  hold,  525, 

but  by  neither  of  both  a  rent-charge  can  be  enlarged  by 

confirmation,  bat  by  new  grant  upon  surrender  of  the 

(^old ;  hot  the  rent  in  ette  before  may  be,  548, 549. 

By  alteriog  of  it;  as  a  lord  by  confirmation  may  diminish  the  services 

dition.         of  his  tenant,  but  not  exchange  ihem  for  other  or  reserve  new,  538,  539, 

unless  he  alter  it  by  fi-aokalmoigne,  which  indeed  is  no  corporal  service^ 

^540. 
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To 

what( 
pur- 
pose. 


To  con* 
firm  with  i 
some  ad- 


^By  enlarging 
the  estate 
confirmed. 
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Attornment     Lib.  3.     Cap.  10. 

Wheresoever  the  lord,  or  he  in  reversion,  grants  the  service  of  his  tenant,  or  what  lies  in  rever- 
hy  deedi  551. 568<  Without  attornment  (which  is  nothing  but  a  consent  to  the  grant)  made  to 
the  grantee  in  the  life  of  the  grfmtor,  the  grant  is  void;  therefore  if  one  make  two  several  grants 
t«  two  several  persons,  he  to  whom  fhe  attornment  is  first  made  shall  have  it,  552,  and  a  reversion 
bsrely  granted  without  attornment  settleth  not,  567.  But  if  it  be  granted  by  fine,  the  reversion 
settlelb  without  attornment;  but  the  conusee  cannot  punish  waste,  or  have  relief,  or  other  things 
lying  in  distress,  witliout  itf  579»  580,  581,  582.  So  they  who  claim  by  grant  cannot  avow  with- 
out attornment,  but  such  as  claim  by  escheat,  583,  584,  or  by  devise,  may,  585,  586. 

\t       .  a  •      r    Where  one  jointenant  releaseth  to  another,  there  lessee  need 

t'b  to^L  <  °^*  *"°'"'  ^^*- 
.  *°     *^    [^         I      Where  there  is  lessee  for  life,  the  remainder  for  life,  and  the 

m  I  _jL,  I J       ]  8'*°  »*^         tiesBor  releaseth  in  fee  to  him  in  the  remainder,  575. 
.3  j  sDooid       I  Be  the  sama  person   which  eranteth ;  for  then  he  cannot  attorn  to  his  own 
,51*""™        I    gr«it,578. 

^       I      Where  services  be  granted  to  the  tenant,  who  hath  as  great  estate  in  the  tenancy  as  the 
Igrantor  hath  in  the  seigniory ;  for  there  it  inureth  by  way  of  extinguishment,  561. 

Upon  grants  of  seigniories,  the  tenants  of  the  manor  must  attorn,  but  not  the 
tenants  at  will,  553.  If  it  be  in  lease,  he  in  the  reversion  must  attorn,  for  he  is 
tenant  to  the  lord,  554.  562,  but  he  in  remainder  must  not,  for  then  the  par- 
ticular tenant  is  tenant  at  to  make  avowrie,  557,  and  if  there  be  mesne  and 
tenant,  tlie  mesne  must  attorn,  555. 

Upon  grant  of  a  reversion,  the  tenant  of  the  freehold,  571,  and  tenant  in 
tail  may  attorn,  but  he  is  not  compellable,  570. 
Upon  grant  of  a  remainder,  the  particular  tenant,  569. 
_Upon  grant  of  a  rent- charge,  the  tenant  of  the  freehold,  556. 
Expressly,  551,  where  the  attornment  bv  one  jointenaat,  566,  or  by  one  kind  of  service,  if  it 
be  held  1^  divers,  563,  564,  is  as  efiectoal  as  if  it  were  by  all^  because  the  seigniory  is  entire. 
«•  m^^t^tint,   r^^  *  reversion,  558,  559,  560. 

/.K    ^  ♦     <     Of  a  remainder ;  as  where  the  estate  of  the  tewmt  for  life  is 
ot  ine  grant      y^^^  ^4^^  ^  i^matnder,  573. 

I X  )  •■  C     By -giving  a  penny  as  seisin  of  the  rent,  which  inclides  an  attocnment,  but  not  other- 
I  ^     ;|^    wise,  565. 

I  iS     f*        By  re-entering  into  his  term ;  as  if  lessor  enter  upon  his  lessee  for  years,  or  life,  and 
U     t  M  ^make  a  feoffment,  and  the  lessee  re-enter,  576|  577. 
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Discontinuance.    Lib.  3.     Cap.  11. 


Whst  it  if,  TUE.  wbeD  by  wrongful  alienation  of  land*  he  which  hath  right  cannot 
enter,  bat  is  driven  to  hia  actioo,  59S. 


DuCOmiM  VAM  CK.  / 


When 
it  is ;  in 
which 
observe, 


What 
per- 


May  discon* 
tinne.  They 
are  either 
bodies 


Abbot, 
Bishop, 

PoUtick;J 

ftian         \Dea09ifhe 

alien 


pPart  of  his  deanery, 
65f. 

Part  of  the  lands  of 
the  dean  and  chapter, 
-it  is  not,  652. 


< 


How  it 

maybe 

made. 


''For  the  i 
means.^ 


^Master  of  an  hospital,  657. 

Tenant  in  tail»  and  driven  them 
which   have  right  to  their  forme- 
don    in    descender,  595,  remain- 
Natural.   J  der,    597,    reverter,   596,    as    the 
\  case  is. 

I     The  husband,  if  he  alien  his  wife's 
[land,  594. 

May  not,  via.  the  parson  or  vicar  of  a  charcb,  because  they 
haTe  no  fee  simple,  643, 644, 645, 646,  647,  for  a  fee  may  be 
in  abeyance,  648,  as  when  tenant  in  tail  releaseth  all  his  right 
Uo  a  disseisor,  649,  or  when  he  granteth  all  his  estate,  650. 

"  "By  feoffment  with  livery,  611.  631,  to  some  other 
than  he  in  the  reversion,  625,  €f6, 

^  Release  without  warranty  descending  on 
him  whose  land  is  discontinued,  596.  600, 
601,  sot,  603,  604, 605,  606.  612. 

Confirmation,  60T,  608»  609,  610. 

Oranty  627,  628,  although  the  grant  by 
fine,  618,  unless  there  was  a  new  rever- 
sion gotten  before  by  the  discontinoor ;  as 
if  teoant  in  tail  make  a  lease  for  life, 
and  after  grant  the  reversion  in  fee, 
620,  621.  623,  but  then  it  most  be  exe- 
cuted in  the  life  of  the  tenant  in  tail,  622* 
629. 

Devise,  624. 

Escheat,  because  the  lord  in  such  case 
daimeth  not  in  by  the  discontinuance* 
64«. 

Before  discontinuance,  the  discontinuor 
must  be  seised  of  that  estate  which  is  dis- 
continued at  the  time,  or  else  there  is  no 
dtscontinuaace,  63^,  638,  639,  640,  641. 

(For  ever,  until  the 
right  be  re-continu- 
ed by  an  action. 
For  a  time  only. 
Fide  J.  tn/ro. 


But 
jiot 


by  ^ 


For  the  manner 
of  the  estate. 


A,  For  a  time 
ooly,  and  that 
depending 

BpOQ 


Contingency. 


Condition. 


Where  the  tenant  in  tail  maketh  a  gift  in  tail,  or  a  lease  for  life, 
reserving  the  rerertion  to  himself,  630. 

Where  a  husband  having  issue  by  his  wife,  who  had  issue  also  by 
a  former  husband,  alienetb  for  life,  the  feme  dyetb,  lessee  for  lite 
surreiidereth  to  the  baron,  after  the  death  of  lessee  for  life  the  heir 
may  enter  without  question ;  fucre  if  he  may  not  before,  636. 

In/ai'e ;  for  if  the  discoDtionor  enter  for  breach  of  a  condition, 
the  discontinuance  is  purged,  632. 

In  law ;  as  if  an  infant  discontinue,  and  die  in  his  infancy ;  for 
seeiug  such  alienation  should  not  have  barred  the  infant  hioiself,  it 
s^owth  it  ftbail  not  bu  otfaen^  633|  634, 635. 
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Remitter.    Lib.  3.    Cap.  12. 


■• 


f  The  reason  of  the  name,  ▼is.  it  is  an  ancient  tenn  in  law  when  a  man  hath  two  titles  unto 
land,  and  he  cometh  to  poaseiaion  bjr  the  later;  and  when  he  is  in,  the  law  sopposetb  him 
in  bj  the  fonner,  which  is  the  sorer  title,  659,  and  the  cause  hereof  is,  because  he  hath  no 
man  against  whom  tp  bring  his  action  for  his  former  title^  661. 

To  whom,  set/,  to  none  but  such  as  hare  a  freehold  in  deed  or  law  cast  upon 
them,  680»  681, 689, 68S. 

Ifit  be  not  exe- 
cuted, he  shall 
bar  his  ezecution» 
690. 


When  it  , 
happen-  \ 
eth. 


How  this 
freehold, 
which 
is  the 
pnisne 

p0M«»-. 

sion,  must 
come. 


Naturals  as  if  tenant  in  tiUle 
discontinue,  and  after  disseueth 
the  discontinnee,  and  die,  the  issue^ 
in  taile  is  remitted,   659.   66f,\ 
.  notwithstanding   a   recovery   by 
By  descent,  \  Signed  title;  which 


' 


If  it  be  execut- 
ed, he  shall  satit« 
/y,  688. 


( 


BypuTcha8e,( 


Civil;  as  if  an  abbot  or  bbhop  alien,  and  the 
alienee  enfeoffeth  him  again  with  liceose,  bis  succes- 
sor is  remitted,  and  shall  hold  discharged  of  all  mesne 
^incumbrances*  686,  687. 

As  if  the  heir  in  tnile  within  age  marry 
with  the  discontinnee,  665. 

Or  upon  disclaimer  of  the  discontinuee, 
which  the  demandant  cannot  hinder,  but 
in  such  actions  where  dammages  are  to 
^be  recovered,  691,  698. 

Where  his  entry  ia  congeable:  there 
the  taking  of  any  estate  otherwise  than  by 
andentore,  or  matter  of  record,  will  not 

I  estop  him  of  his  remitter,  693,  694*  695, 

^  696. 


By  act  of  ^ 

laws 


By  the  act 

of  the 


party 
himself. 


Where  his    entiy  ia  not  congeable. 


/     By  his  disagreement  thereunto ;  as  if  tenant  in  taile  enfcoffe  his  son,  and 
another  and  makcth  livery  to  the  etherj  684. 


Am  Where  his  entry  is 
BOt  congeable,  there 
his  folly  in  taking 
any  thing  from  the 
discontinnee  mnst 
be  excused. 


'Infancy. 


By  other  imper- 
feetsoos  where- ( 
in  fiaUy  cannot 
beiopotedjas 


Coverture;  as  if  the 
husband  discontinue 
the  wife's  land,  and 
the  disoontinuee  lease  ) 
it,  ^^.  671,  67f,  or\ 
the  disseisee  of  the 
discontintte  lease  it^ 
C,678,  to 


^  Baron  and  feme,  although  it 
were  by  fine,  669»  for  in  taking 
any  thing  she  shall  not  be  exa- 
mined, 670.  Yet  the  baron  cannot 
bar  his  lessor  in  an  action  of  wast, 
^1,  but  the  feme  in  default  of 
ber  baron  at  the  grand  distress 
may,  668>  669,  and  she  shall 
maintain  an  assise  against  him  for 
entry  afterwards,  679,  and  if  this 
be  but  of  a  particular  estate,  they 
in  reversion  or  remainder  are  re- 
mitted also,  673. 


The  feme  only,  if  the  baron 
were  then  absent,  and  after  agree 
unto  it,  677# 


Oxii) 
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Warranty.     Lib.  3.     Cap.  13. 


Lineal,  where  a  man  maketh  a  feoffineat  with  warranty,  and  thti 
deioends  to  his  son ;  the  cause  of  which  name  is  not  for  the  lineal  descent 
of  it,  but  because  the  land  should  have  liaeallj  descended  if  such  war* 
ranty  had  not  been,  703.  706.  715.  The  like  is  of  the  feoffment  of  the 
mother  with  warranty,  713,  714. 


The  several 


Collateral.    This  is 
where  he  that  maketh 
the  warranty  is  collate- 
ral to  the  title ;  and  he 
upon  whom  the  war- 


kinds  of  it^  /  ranty  descendeth  can- 


which  are 


Wareantt. 


< 


not  convey  the  same 
land  from  the  war- 
rantor, 705.  717  ;  as 


'    If  the  fhtber  disseise  the  son,  and  after  make  a 
feoffment  with  warranty,  704. 

If  a  man  be  disseised  of  lands  in  fee,  and  have 
issue  two  sons,  the  youngest  rdeaseth  with  war- 
ranty, this  is  collateral  to  Sie  eldest,  707, 708, 

(  If  the  disseisee  were  of  lands  in  taile,  the 
warranty  of  the  uncle  is  collateral,  719.  And 
so  if  a  man  have  three  sons,  and  entail  his  land 
to  the  eldest,  with  remainder  to  the  second,  &c. 
and  the  eldest  doth  discontinue  with  warranty^ 
716.  719.  As  it  is  of  sons,  so  it  is  of  daughters, 
710. 


A.  What  efiect 
warranty  is  ef^ 
via.  'to  bar  or 
febntt^&c.; 
where  oot^ 


What  warrtntiet 
do  bar,  viz. 


Commencing  by  disseisin ;  as  if  the  father,  &c.  being  lessee  for  years* 
or  at  will,  of  his  sons,  make  a  feoffment  with  warranty,  698,  or  if  he  be 
jointenant  with  his  son,  and  make  a  feoffment  of  all  the  warranty,  700. 
So  if  guardian  in  socage  or  chivalry  make  feoffment,  699.  So  if  a  disseisee 
immediately  make  a  feoffment  over  with  warranty,  709,  or  if  one  make  m 
feoffment  of  the  house  of  A,  B.  with  warranty  to  barretors  of  the  country 
for  fear  of  whom  A,  B,  departeth  the  honse,  701. 

The  quality  JWhat  words  will  make  a  warranty,  vi«  ITarranitso  only,  733. 

of  it  I^What  effect  a  warranty  is  of,  tu.  to  bar  or  rebutt,  &c     Vide  A,  tn/ro. 

Lineal,  for  lands  in  fee,  but  not  in  fee  taile  without  assets, 
712. 

Collateral  barreth  both,  but  in  cases  especially  provided, 
7li,  ashy  the  stat  of  Glouettter  the  warranty  of  the  tenant  bj 
the  curtesy  barreth  not  without  assets,  although  it  be  by  fine 
levied  by  the  faasband  only,  724»  728.  7S9*  730, 731, 732.  Bat 
tenant  in  dower  or  for  life  are  not  within  the  statute's  compass, 
725,  yet  if  such  warranty  descend  upon  an  infants  he  shall 
not  be  barred,  726. 

^  Commencing  by  disseisin  doth  never  bar»  697. 

Whom  they  bar,  via.  none  bat  those  upon  whom  they  do  descend ;  therefore 
they  mnst  needs  attach  in  the  ancestor,  and  the  warranty  by  devise  barreth  not^ 
734,  and  warranty  deth  deaetnd  always  upon  the  heir,  there&re  it  never  descenda 
upon  the  brother  of  the  half-blood«  737,  nor  where  the  blood  is  corrupted^  T45« 
746, 747,  at  the  oommon  law;  not  by  eostom,  as  borough  English,  or  gavelkind^ 
718. 735, 736. 

{The  esUte  whereunto  f^*  "*  '^'  ^^* 
they  be  annexed  be  ^Defe^^^  ^4^^  74,,  ^45, 744. 
The  warranty  be  released,  and  he  on  whom  die  warraotj 
doth  descend  hath  the  release  to  show,  748. 


< 


;< 
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Abjuration  and  Exile. 
Abridgment. 
Acceptance. 


Acquittal. 
Aoamttance. 
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AdmiraL 


Affmu. 
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Agreement.       Fufe   Dis- 


Aid. 
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Ancestor. 
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Appellant. 

Appendant. 
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Approbatio. 

Appropriation. 
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Archdeaconries. 
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Arms  and  Armories. 
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Assignment. 
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ATerment. 

Aumone. 
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Avowry. 
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Bokland. 
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Champerty. 
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Charters. 

Chase.     Vide  Forest. 

Chattels. 
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Deforcement. 
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Deraignment. 
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Disseisin. 
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Fee  simple. 

Fees. 

Felony. 

Feoffinents. 

Ferdudt. 

Ferlingus. 

Fines  to  the  King.  • 
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Firma, 

Folkland. 

Forcible  Entiy. 

Forest,  Park,  Chase»  War* 

ren. 
Forfeiture. 
Forejudger. 
Formedon. 
Frankalmoign. 
Frankmarriage. 
Fr«Mrf«m. 
Freebank. 
Freehold. 
Frith. 
Frustum  Terra. 


G. 

Gavelkind. 

Glyn. 

Grange. 

Grand  Seijeanty. 

Serjeanty. 
Grants. 
Grava. 
Guardian. 
Gurges. 

H. 


Vide 


Habendum. 

Haga. 

Haugh  and  Hough. 

Heir. 

Heirloom. 

Herbage. 

Heresy. 

Heriot. 

Hida  Terra. 

Hirst  and'Hnrst.  ^    * 

Holm  and  Hulmus. 

Holt. 

Homage. 

Auncestrel. 


Hope. 


Homegeljl 
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BomgeTd. 
Hen  tie  Mom  Fee. 
Hoiprtar. 
Hotchpot. 
XnMi  Mid  Hee* 

1.3. 


Ueoc 


It. 


hodent.    5fr  Appendant. 


UHtitiitioo* 

ioteiitioo  of  the  Parties. 


/ftfaad: 


Jvit 


L. 


FukQuareLt^^edii. 
LeaaadLejr. 


FMfe  Authoritjr. 


LiTevy  out  of  the  Hands 

of  the  King. 
Liyerjr  and  iSeisin. 

M. 

MachicoUare* 

Maihem] 

Maintenance. 

Manor. 

Manumission. 

Marches. 

Marcket, 

Maremium, 

Mariscus  et  Mera. 

Marriage. 

Marshd. 

Maxim. 

Mayor  and  Commonalty^ 

See^  Corporation. 
Meason. 
Merchant. 
Mesne. 
Mesiuagium. 
Minera. 

Miscontinuance. 
Mise.     . 
Monasteries. 
Money. 
Monk. 
Monster. 
Mortdaoctster. 
Mortgage. 
Mortmain. 
MvUer. 
Murder. 
Mute.    See  Treason. 

• 

If. 

Name. 
Nief. 
Nobility. 
Nonage. 

Non  compos,  Sfc,   SeeDum 

nou  compos. 
Nonsuit. 
Notice. 
Nusance.  \ 


O. 


^- 


▼ot.1. 


Obligation. 
Occupant. 
Occupation. 
Office  and  Officer. 
Office  or  Inquisition* 
Ordinary. 

Ouster  k Main,  Sev Livery, 

e 


Outlawry. 
Oxgang. 


P. 


Panel. 

Papists. 

Pardon.  '^ 

Park.    See  Forest. 

Parliament. 

Parol  demur. 

Parson  and  Patron. 

Partition  and  Parteners. 

Pascuum  et  Pastura. 

Patents.    See  Grant,  King. 

Payment. 

Per  qua  SetvUia, 

Pew. 

Piracy.      See    Attainder, 

Felony. 
Pleas  and  Pleadings. 
Plenarty. 
Plough-land. 
Possession. 
Possibility. 
Found. 
Pracipe. 
Prcemunire, 
Prcesumptio. 
Prerogative. 
Prescription. 

Presentation.  *" 

Primer  Seisin. 
Privies  and  ftrivity. 
Profession. 
Property. 

Proprietate  prohasM. 
Protection. 
Protestation. 
PudzeU. 
Purchase. 
PutprestUre^ 


.  * . 


Q. 

Qiuare  Impedit. 
Quarentena. 
Queen. 
Que  Estate, 
Quid  Juris  clamat. 
Quod  Ei  deforceat^ 

R. 

Rodmans  ef  BadchemiUres, 

Ransom. 

Rape. 

Rationabili  Parte  Bonorum, 
Ravishment  of  War. 

Rebutter. 


llebuUer. 
Recluse. 
Becord. 
IJecovery. 

in  Vahia. 

Redlsseisin. 
Hegister  of  Writs. 
Kelation. 
iteleases. 
Eelief. 

Kemaiader* 

Remitter. 

Rents. 

Replevin, 

Report. 

Request.      *^ 

Resceit. 

Rescous. 

Reservation. 

ResponsaUs* 

Resummons. 

Retraxit. 

Reye. 

Reversion. 

Reviver.     Set 

ment. 
Revocation. 
Right. 
Riot. 
Robbery. 
RuscarUti'^ 
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Seisin. 

SeUa. 

Sai0i'Te3nwtiiu\\ 

Sequatur  sub  SUOt 

Serjeanty. 


\-  -^ 


Shaw. 
Sheriff. 
Shire. 
Simonv. 
.Soqage. 

Soktmam  et  Mcmmnnh 
SoUnum  et  SoUnus  Terra. 
Vadium. 
Stagnunu 
'Stanlaw. 

in  General  . 


Trespass. 

Trial. 

Twaite. 


V, 


Vaccaria. 
Valuation,  * 
Venire^ 

Ventre  impiciende* 
Verdict. 
Vestura  Terra* 


:Statute  Mag.  Chart.  Village 

Statute  Merchant  and  Sto.     villeSa^e  and  VilUm 

pie.    Seff  Execution,  ^c      vir^ai^  T^r^: 
Sietke  et  Stede^  quid, 
Stenrard. 

StoWe.  ' 

-Summons  and  Severance. 
Surrender. 
4Suspence. 


Virgata  Terra, 
Visitor, 
.^oudfer.    1^ 
Uses. 
Usuipation. 


T. 


Tail. 


W. 

W^rofLaw. 

W<des. 

War. 


Tiul    after    Possibility  of     ^ard^ip. 
"***^         Issue  extinct.  Wardwite. 

Taini  et  Tairdemd. 
Tallage. 
Tenant. 

Tenant  at  Will  and  Suf- 
ferance. 
_—  in  Cotfimon. 


:Tender  and  RefusaL 
WeneUare. 

TTestalnent. 

^estimxwies. 

1:iUago. 

Time. 

Tithes. 

Town. 
Traverse. 


Wamnty. 

Warrectmn  sen  Warreccunt 

Terra, 
Warren,    See  Forest. 
Waste.'*    •'''/■ 

Wera,€P?  Wer^^  i      <      ^ 

WitswWitl*-  *    '^^  " 

Witnesr.  ^<:^ 'Pe»tlin<ftk jr. 

Wobdgeld/ ;.',  V\'    ' 

Words. 

Worscf^. 

Wortli. 


^v 


'  I  »' 


.'  t 


*  i 


Tear  an4.^,|?Ji)5. .,  ;  ,, 


.  1     .t  ,r  /v 


:« 


Ik 


«. 


ti 


>    I 


t       t 


•'    r    :. 


•■4,  . 


V    ^ 


•     I- 


•    t 


A'ii 


f(l^ij) 


I  'f 


-i^hi^a^',  1 


'>»!■     f 


AN 


-  v> 


i    3  • 


I' 


I      N   .  D      E      X 


»      « 


•»    • 


to   THB 


FIBST   PART 


9»   TfW 


•V 


•n  I 


OV  TBI( 


LAWS   OF   ENGLAND* 


V  iO 


i  >••».,. 


I  N  S  TIT  U  T  E  S 


»-»l1irr.  .  • 

I 

,     ■       1  ' 


/J  ^f.    I  J- 


1     t  •• 


—  :•  *k 


-«.  ■•  •  • 
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A€ 

Ability,    See  Capacity^ 


I  t  ,,t 


•  t..\'    » 


AB 
AbatenwuL  ^  Air  Writs. 

TH£  €i>mulo|a of tlitfiirord,  134.  b. 
The<&NwJLeptitiU>rfofthewflrt,Mdiffcat 

1W§C$»^^.  M^SLteoMiit,  DiMeinQ,      How«p€ffN>n  abjnred  or  exiled  is  eftecmed  ^  1«9k^ 
■■■■■■HI    i-TT  A.^v'-:^''  Where  the  wne  of  such  penoB  msT  sue  and  pe  sued 


Abjuration  and  fixile* 


Abbot.    S^ ;C4i^poration. 


persoB  may  sue  ana  1^' 
without  xtaming her  husband,  13d.  h.  13^  a.'' 
What  Imiikhmeot  sfaaU  be  said  in  law  a  cidi'dMlib, 
and  what  not,  133.*.  tiui,' 


flflslScalSaii   and 


of  the  word* 


Abrid^ent.     See  CoBditiMi^' CMfir- 

1    »   1  r 


7   tv  *">•*'  »*' 
^oe  tfae^MwM  «d  inberitanoe  driaodt^&e.       ^  „        .  /I'-ro^i  >-. 

si^  be  iif  JMoee.  349.  b.  Acoeyt&oce.     See  Anrearage,  Jk^mty^ 


Vfhattm  estate  cC  lands,  &g.  in  abeianoe  aajr  be 

iBaied  or  charged,  and  where  not,  343.  a. 
Vbese  bj  the  grant  of  tcnattt  in  tail  of  all  his  estate 

or  rign*  to  a  disseisor,  the  right  of  the  title  shall      Aooeptanoe  of  Rent  wiH  not  make  a  Toid  estate 


Conditioni  Dower^  Escheat,  Remitter^ 
SurrendeTy  Waste. 


beai 


346- a-b. 


good,  915.  a. 


Vheie  an  cntrf  or  daim  by  <nie  that  hath  no  right,      Where  the  acceptance  of  a  rent  shall  dispense  wltb 
sbal  gain  an  inberitanoe  by  11 1  nng,  mkmk  mmjb;        *  f^^^w;^  broken  for  non-payment,  and  where 


nDt,sii.  b.9t5.a. 


The  fri.  liiapk   of  the  g^ebe  in  abeiance,  by  the      Wbere  the  acceptance  of  another  thing  in  satis- 


of  the  parson,  and  danng  the  vacancy 
341*. 
V  34ft-  «•  b- 

Abettoo. 

Vhcxe  the  defendant  in  an  appeal  shall  reoorer 


fiiction  shall  be  a  good  bar  in  debt,  upon  an  obH- 
gat]on,and  where  not,  ai3.  b.  Si3«  a. 

Mfbere  the  acoeptanpe  of  a  lesser  sum  in  satis- 
faction shall  be  a  good  bar,  mid  where  not, 
«19.  b. 

Where  the  acceptance  of  homage  or  fealty  shall  bar 
the  lord  of  his  escheat,  968.  a. 


•gainst  the  plaimw,  and  where  00^      Where  the  acceptance  of  rent  shall  bai  the  k»d  of 


S3a.b.i3g.b.    Vide  Stat.  W.%.  cap,  12. 


his  escheat*  and  where  not,  964,  a.  b. 

e  9  Where 


(ixvlii) 
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AC 


AG 


nVherc  the  acceptance  of  theaerrlcwr hy  the  hands 
of  the  tenant  after  forejwdgcr  of  the  tueiiie*  shall 
conclude  the  lord  paramount  of  the  airtrages  m-. 
curred  before,  «nd  inhere  not,  «96.  h, 

AccessoqB*         • 

Aeeeaorium  9egvUWM  »on   dudt  mum  fHndpiiU, 

la  what  offeooes  there  may  be  accessories,  in  what 
not,  57  ^« 

Accompt.  ./Sre  Gixardian,  Socage. 

The  several  kindf  «C  wriU  of  accompt,  and  agunst 
whttt  pe«i0ttB  such  writ  Ueth,  sod  against  what 
not,  17a.  a.  aoo.  b.  87.  b  90*  b. 

Where  in  an  aoQ(unpt.ji«iunst  oa^  as  upcpivcr  .he  , 
shall  hare  aUpwance.^f  expenses  and  changes*  ^d  ' 

where  not,  i7a-'»-  

Where  an  aocomptant  shall  hare  allowance  of  goods 
stolen  and  nuscaivied,  end  where  not,  89.  a. 

Where  an.  acoompt  Heth  by  and  against  an  exe- 
cutor or  administrator,  and  where  not,  89.  b. 

90.  b» 
Where  an  accompt  lieth  bygone  joinfcnsit  ortcnint 

in  common  against  his  companion,  and  where 

not,  17a. «« tW.  «00.  b. 
A  release  of  all  duties   no  bar  in  an   accompt, 

991.  a. 
Where  in  an  accompt  as  receiver,  the  ddendant 

may  wage  his  law,  and  where  not,  995.  a.     VJd£ 

tit.  Wager  of  Lair.  ^ 

Where  and  against  whom  a  capiat  lieth  m  acoompt, 

AQd  where  and  ag»ii>H>'  whom  net,  89.  a.     Firf« 

5tat..M^  a.  c.  I. 

..;. .  .  AcquiUal.,       ^ 

Jhe  signiacatjon  and  dcriralion  of  the  word,  loa  a. 
•The  several  klMcIs  6f  acquittals,  (kid, 
Jo  wtet  itenuc  acquittal  is  incifieot*  •od  tp  what 
not,  100.  a.  101.  a.  . 

Acquittanpe. 

Whey*  If  gJvett^ter'ihfe  whole,  tho' but  p«t  paid,  it 

IS  gdbiill«i^.  '     '  •    •  '      -   '       '   . 

For  f«Qt  dtie  tM  teat  tfey,  wluai  It  shaU  discbatge 

» ^  befdte,  373-  »• 


Where  in  actions  for  things  transitory,  tlie  j^Ia^  <ir 
county  is  fraversajUe,  aad  whei»  ootr^^a^a.  b.^ 

In  actions  transitory  the  day  and  time  not  txwt!n»r 
ble,  if  the  act  be  ,doaa.  bci^ire  xU^  w|^  broiigiM* 

afis*  ••  •        '  .V  .  /  ■  ^ 

^Where  by  a  releaiie  oCall  acciniu^  «ftves  of  fCtions 
•>   be  reiaesedf  but  wit Wn^  a  v^miasiua  gf  all  aaioas 
to  arbilrenient,  causes  e£  actiens  afe  nfi^  con- 
tained, 985.  a* 
When  they  lie  futa  timet,  aoo.  a.  -    • 

Cannot  be  altered  by  the  pai^ty's  own  ac^,  a^..f .  ^ 
When  they  continue,  though  part  of  the  cause  is 
ideiinii0«i  by  the  act '^  Cod,  a6i^  a. 

Admeasurement, 

Admeasurement  of  dower,  where -it  lieth  by  the 
guavdian  in  chivalry,  and .  wbars  by  the  hoar, 
•39.  a.--      '•;..'?'--.-■ 

Administrator.'  f^S^ fi. "Executor.  '^ 
Admiral. 

The  etymology  of  the  word,  a60.  b. 

How  called  anciently,  and  how  at  thte  day,  a6o.  b^ 

The  jurisdlctian  of  the-  admiral's  court,  and  fr^9a 

what  antiquity,  and  according  to  what  law  tUej 

proceed,  a6o.  a.  b.  391.  a. 

]4ldmi8sion.  /  ' 

Thedescriptiohand  (iirm  oC  aa.adouiak#j^  in- 
stitution of  a  clerk,  344.  a. 

,-  '  - ' 
Advowsoiu  ,, 

MvocaHo  quid,  et  unde,  17.  b.  11 9.  b. ,  ,      1 

The  antiquity  of  the  word,  17.  b.  ' '      . . 

How  adcocatw  medietatif  and  medktaf  edttfCatfenit 

differ,  17.  b.  18. a;  1       ._• 

Where  an  advowson  lies  in  tenure,  85.  a. 
Wfiere  in  grant,  and  not  In  livery,  334.  a.  335.  b. 
Where  the  disseisee  or  htat  in  taS  «fte^  dlsdbn- 

tinnance  may  present  to  an  advowton  befiM^  rc- 
'    coniintiance  ^fthe  m«i€flr,  tb  whtehi  l&tl'antf  m\tere 

not,  307.  a.  333.  b.  ;■; 

Where  and  what  aef  sKlfflp**  Ae  ^tt^rt  otlt^f  \k>s- 
session  of  ati  advowson,  and  where  aiid  wbM  xi^k 

ll-'-  »      •       •        .  .1..  •!-»    •  *  I 

Is  a  thing  of  trust,  17.  b.  99.  a. 


■  •ii 


Acre* 

Its  quantity  a&d  contents,  6-  ^ 


•  1; 


I , 


Actions. 


/» 


The  definition  of  aaactioo,st65.  a. 
The  division  of  ac^wis,  .284.  b.  285.  ••  ^  ^ ,, 
The  diiferenpe  between  an  action  and  a  wtit,a89.a. 
*  The  difference  bctv^een  an  action  and  an  execudiDn, 

498.  a. 
^.foinlactio^^-l^^^,,^  .,./  w.;   'i^    ' 

Atalse  action  /    .    ,     .         , 
III  what  places  anU'comitifS  actions  shall  be  brought, 

'{|83. a. b. |Nn;i^;M|$gn u  1   •    .»  »'■  <•  --»-"»!•  < 
Where  md  ;whii.t.  a«^'i9iV»  fhitl}  be.^ugbt^  «ixm- 

finio  cop0(itif,  ^lOd^ithm. mA  r«to' »•(•    Vide 
iil.  Assise, 


>   «...    ;.  ^xfflaiwe. 

Afiancet  a«d  4pdaitiqttid,  34«.a* 


Age.     See  InfanL 

Age  to  rallen  or  coQfra&t,  what'  our  Taw  rtiJU* 
aild  %iat  other' taws;  i^^ti.  ij^.'^^'r^Wc 


'  • 


f "  < 


(Uirea, 
tit. 

Infiwt. ';: '.  »''.  ^ )  /i,  ••^.  V  S  -^.X" 

Age  to  do  knight^^iiendQe. .  fi^ift,]^fliitf»^*'Ser- 

Tl>e  sevfifjl  flg(89.ei"ft  iimi.J|(?i4iH'»J'?JBflFV?®-  «»• 


COMMENTARY  VfCfVl  LITTLETON; 


<lxir) 


AL 


AN 


Die  divctf  MgtB  of  a  woniui  to  several  purposes, 
to-  ^  pfoftitwri  Itt  reii^. '  'FMeftr.  Pro- 


>  I 


oAt  piieenef'tf^iill^  an  MfUsT,  shidl  hste  her 
age,  aocwithstanding  the  fall  age  of  ber  sister, 
ill|.'«.     fte  19.  Parol  d^orre. 

-A lei^  tD^o^ttkf  Ml  Heirs  pitrmutrvH, th«  faeir 
^mt  lfctfe6'«M»iiot  have  Uvage,  299.  a. 

Wbcse  a  bastard  shall  hare  his  age>  044.  b. 


"Where  an  alien  may  be  capable  o(  lands,  &c.  to 

his  own  ttBO«  and  where  only  to  the  use  of  the 

king,  9.  b. 
>  Whew  -aad  by-  what  means,  he  may  be  made  to 

inherit,  and  where  and  by  what  not,  8.  a.  139.  & 
If  a  prior  may  sue  in  right  of  his  house,  199.  a. 
What  actions  an  alien  may  or  may  not  bring  in  his 

own  right,  129.  a* 
Alien  enemy  may  not  have  any  action,  139.  tfruL 
Where  an  alien  may  wage  his  laW;  9§5.  a. 


e  the  heir  opoli  i  diseetftby  fMSOtfeltte  ppo-     .Where  a  reversion  is  granted  to  an  alien,tti«I  after 
-.    i^^.,.^^ --^^  .^  _!..., >^i..^«it-^„_  tt  denization  the  tenant  attorns,  the  KiUg'npon 

office  found  shall  have  the  land,  310.  b.  ^  •. 


^  WM'^Kiaiiot  In  fefigien  sbitPhirfe  hb 
«ee,  3^.  b.     '^ 
KodegH  i4»ei^JadgHihbt,'e^  tteeogAiMmee,  sMNbe 
,  Ihat  lands  descended  to  an  infant,  aoo.  a. 
e  tentant  ioj^JH^  ^turrendc^  to  him  in  the  re- 
maa  within  age,  'he  shall  not  have  his  age, 

Btimhar^bimiimgttttdom  hia  mother,  w>eUgU 
be  ane<^fl^gaittst  her  daring  his  miiiocity|tMd. 


Wbera  th^Mpr  shall  b^ve  bis  age  u  a  ofMaotf, 
'    300.  K  381.  a.' 

Agent  and  Patient.     See  Executory 
.  Voacher,  Remaindeh 

Wfere  a  wmtiasi  may  endow  herself  de  la  plmt  beale, 
a§.a.b. 

Agreement  and  Disagreement.  See 
Acceptance,  Attortiment,  Coverture^ 
iHuBttgcMy  Dower;  *EreccioB,.ReQiitter» 
Warranty. 

an  infint  or  hu  heirs'  may  disagree  to  his 
piiidiaae»  stb*' 
of  aa  l^tot  or  nwdgpn  to  that  of  his  an* 


Tk$i  biBJ^wi^qclbe  wife  heraclf  after  coreftnre  to 

ihe  pofcfibse  of  the  wife,  3.  a« 
Where  an  a^9»ent'  (0*^6  entry  or  aet  of  a  stran- 

fcf ^baU  heaaa^aUabk  or-prejodidal  to  the  P«^y 
^^  ac|;',o^.'en|try,  and  where  not,  iSOi.b. 


to  r*  convey tfooe  whereby  an 
IS  alter  cast  upon  the  disseisee  or  issue  in 

oorfft,  n^j  disag^  to  an  estate 
to  save  herself  from  damages,  330.  b. 


•Aid.  SerKmftht  Service,  Parceners^  Stat. 

Where  a  pnrsoo,  ^tp^jlHv  sball  have  aid  of  his 

patrao  aod  ofdinary,  041.  U 
Wbm  «pdtf  aii^tf^»My&HlJiitSay4br  seryice9,,aid 

b  pHMable  of  any  man,  313.  a. 
Wkereafaislm^abbo^A^  shall  not  hare  aid  of  the 

kii^  adie^wWot  a^d^  collati  ve,  341 .  b. 

,■-.■»       •  » 

Iflfu;  _  See  Challei^j^  Denizen.  Dower, 
Xigois^  ttetieafie«  Wager  of  Xa^,^ 

Ibe  ctyaifllocy  of  the  word,  1 18.  b.  138.  b.  ' 

The  aofli  of  an  alien  boro  within  the  ligeanee  of 
4irni^M'iaiafteU^felttttrl»o«k^;«»m  ' 


Alienation.    '  / 

The  deriTatldn  of  the  word;  1 1%.  b.  '    '^i"" 
What  shafl  be  teid  an  aUeit&tIoa'fo^nf««»^;pteyposes, 

and  what  not,  118.  b.  -  •"'  J- 

When  licence  ftiic  alienmtioir'fiiMf  bd^fanj  bow'aifd 
^    when  ti^cn  away,  43.  per  e«r.  jMs^.  ' 


AUegiaaoe. 


How  sud^  oatVfirst  began,  and  whore,  and  when  tp 

be  taken,  68.  b.  173.  b. 
How  it  differeth  from  the  oath  of  fealty^  68.  b. 

Allodium,  AUodmrik 

.(2iadetfitt,i.b.  5,a. 


JInetum- 

What,  4.  b. 

What  passes  by  ft6»  ttamtjbid. 


i: 


n 


Amerciament.     See  Pardon. 

Amerciament  what,  and  wbence  so  called,  136.  b. 

How  it  differed  frofli  a  iatti  la^^-a;  ,iUe.  Ift. 
Fines.  r  - 

The  causes  of  ameroiainaiti  »  actions  mbI  and 
personal,  136.  b.  137.  a. 

Where  an  amerciament  shall  be  due  for  the  abate- 
ment of  a  writ,  and  vbere  ngt,  137.  a. 

How  an  amerciament  anciently  was  called,  137.  a.  * 

Where  in  debt  for  am  amerciooifii^.  (^  deiec^fpat 
shall  wage  his  law,  and  where  n^t^^f  9k,,a..^  /^    . 

^here  isanoi  and  anierciai)irnU.shfil  i^Jevie^  ^ppn 
the  lands  which  the  jurors,. of -parties..naa  suit 
had  at  the  time  of  the  pannel  returned,  or  finding 
of  pledges,  and  where  not,  i03.  b. 

Who  shall  be  amerced  and  who  not,  137.  a. 

By  whom  it  ought  tp  be  uifeercd,  196.  b*. 

'  No  ca/nciliir  lies  for'  one,  1 26.  b. 

When  land  is  liable  for  it,  109%  b^ 

Anceetenr   . 

The  deriiation  otth^  if  ord#  7^vW 

How  it  difiereth  from  predecessor,  i6u7.'  .   , 

*  •  < 

Annuity.    See  Grants  Parson,  Rent^^ 

The  description  of  an  aonall^  144;^'  <*   - '  ^ 
^Wh«a  lb«bi«(r  of tb<»'igtint^r  shailndt  be  ebtf^gfcd 
in  aa4nna«y  ^NMi«iil'nMAi|,.liU.  b^^ '       ^ 

c  a  Where 


OnO 


/    • 


l.\ 


.  ,,^     ^    .  A^i' ,  A> 

Wheit  theiielr  oAlie  gnntee  ui4  ^  is^^^SMigr'     Appendant, «htW4«aMif^dillb0,  |^.  b. 

Toe  difference  between  appendant$.and^a|»v(e«» 

man**      «*m      k  *     ■^•'        "'-"     •  * 


WbcW!  andibr  vhat  jcnt  a  wi^i  of'  anntfit^  •tteth'' 
i^^ins^  tbe  jgniAtpr^  904  whem  aii j'  Ibr  i^t  not, 

144.  b.  1    .       i 

Whec^  UHe^K^t  for  a  rent  reterred  bj  i)D4etittin; 

upon  a  fcgiff^eat  In  jpee^  144,  % 
Mfhere  two,  jouu'ng  in  a  grant  of  an  anmiity,  tbe 

girio^tef  ffi^iy.  l^fiKe  ^wo  several  writs,  and  where 

but  one,  144.  b. 
'WheltQ  it  Ui?tJii(nQt.«||MDst  an  heir  b/  prescriptioii, 

iGa.  a. 
How  created,  144.  b.  p«r  tot.  147;  h.  146.  ptr  tot. 
Annuity,  fro cowAXioti^t*  where  grantable  over,  and 

whei^flQ^l44. 1^  .  , 

What  shall  be  said 'a  safiicieht  act  to  determine  the 

election  of  the  grantee,  pf  a  rent-K^barge  to  maliQ 

it  an  annuity  pr  a  rent,  anfl  what  not,  144'  b^ 

14^*^  b»     .       . 
1^  h;re  the  rent Krhane being  detmninedithe  grantee 

jiotwithstandHi^  lEall  have  an  aiwuUy,  and  where 

not,  148.  a.  150.  a.  349.  a. 
Wheoe  tbO'  cwUfi  of  the  grant  of  an  annuity  shall 

amount  to  a  condition,  and  the  one  ceasing,  the 

otbto  «baU  det^noine,  S04.  a. 
Annuity  granted  in  F<^.  payable  at  Atcft.  ahd  the 

J^^wKMtfl^i  shall  be  construed  to  be  at  the  An- 

nuMcialiMi  and  MteJk.  317.  b. 
When,  in  *  writ  of  annuity,  the  annuity  deter-. 

mineth  hanging  the  writ,  the  arrearages  are  be- 

cotte  IrittoaveFBblev  285^  a. 
A  jreUsMA  of  actions  real  or  personal,  a  good  bar  in 

an  annuity,  tftid. 
WlNkt  the  annuity  Jf  not  arcear,  a  release  of  all 
'•Qtions  is  no  bar»  19^.  b. 


..jAppeaL  .  ;Se(  Abettorsi  Outlawry, 
t  .  Release.    • 

t)mM9scripti(9n  and  d^pration  of  an  appeal,  133.b. 
_a87.  b.        .   ,      , 
^te^ie^rof-^l  sorts  of  appeals,  287.  b. 
lYhat  shall  be  said  a  j^ood  plea  in  Iwir  of  an  ap- 
j  p9^t)( 
s88.  a. 


£0Od 

fSonyj 


|]i9#)t)f  S|i9^<^',  or  felony^  and  what  not,  987.  b. 


^tlke^i^^  wife  shall  have  an  appeal  of  the  death 
^I'lgtf  herJiikn9b4|n(it>  i^Mil  where  not,  ^{3.  b. 
Wl^rQ^>viii^  shall  have  an  a^peaJ^  &&<)  y«t  shall 

tiot  be  endowed,  et  e  conofrso,  ibid. 
lKh90e.^  hei^^lhave  an  ^peal  of  tbe'difithjof 


nants,  iti.  b. 
What  things  asay  be  appendant  to  ethefi  and  what 

not,  49.  a.  181,  ift^L'b; '^'^  'i^ 
'^yhoK^^i  tflvoifsop  at  9ne  turn  i^y  be  Mmendant, 

and  at  anbt)ier  in  gross,  l'«2.  a.  ^        '   ^r-y^'  «: 
Where  a  remitter  to  the  piincipdi  shdFbe  are* 

mitter  to  the  appendant,  notwtthstaDdii^  ^ve- 

ranee  by  the  mEpntit^uffuMftyfrilfid-  b. 
Whero  a  remitter  shall  not  be  to  «  thiqg  appw- 

dant  before  reo6ntuiBance(^^t1i»^«gipal»34f  ..b» 
How  they  pass,  00.  Id  I. ^.^05(b< 
Where  a  thing  beidg  totally  4iaafipfbdstotr  «My  Hto 

appendant  agab  by  a  grant  in  as  ample  iMnacr^ 

lai.  b.  *         .    .      . .     i/. 

What  properly  iild  to  be  an  lBeitai^l5<%^   - 
The  several  sorts  of  incidents,  93.  a. 
What  services  incitat  ^-sflmi  fs*  •• 
Rent  and  services  incident  to  the  revenionf  and 

shaH  pass  by  grant  of  rev<a^ion,  titit  nal  0  mmt»w, 

ifii.  b.  159. a.  317*  ^  S*4-  ^  b.  "  <>•- 

Incidents  to  the  bkwd  not  Ibrfeilrtl*  iip  inwwrnl 

able  over,  99.  a.  / 


ApDortioDyApportiomneiit.  S^Dama^^, 
jBxtinguishmenty  Rent,  ReVOCAtidtt^ 
Warranty. 

What  and  whance  derived,  i^,  b. . 

Where  piit  of  the  land  out  of  whicnr&^.  oomlffg  to 

haada  <rf  a  grantee  of «  m»«h(M9e,i  «heof«M 

shall  be  apportioned,  and  ■iasic  not»t  149^  b. 

140.  b.  150.  a.  r  ,    , 

Where  a  rent-charge  may  be  apportioned  by  the 

act  of  the  party,  and  wl^re  not,  148.  a.  14§,  b« 

Whenp  JbQT  the  ftTictioo  <;^,part  ^t'f^pHuti,  the  cent 
issuing  tliereout  shall  be  apiN^rtloned^  anj^  vybere 

Where  by  purchase  or  surrender  o^fpyt  qf.tjbf^l^nd, 
or  alienation  of  part  of  the  reversion^  a  j^ent- 
WvieiWl  be  nppPrtion^,  149,1^^  '      ^^ 

Where  •  ^vfotfcharfe  shall  be.wporUpn^d^.fab^t 
the  grantee  cl^meth  part  of  ^  lan^  ont  of 
iriiMu4(« 'Wder  .thj^  4rw^^,|H^,,iv]^ep^^  1^^ 

1-^.b.  '  .   -    I ..    .; 

Where  a  condition  may  be  aifipokjbokd,  anid  W^ere 


JMs.^hein^lhaveaninppealof  the'difithjof  ^"^^^  ^'^y^  ,.  ...  ,^/  .  1*  ^^  ^,, 
h»  ancestor,  w We  the  piufy  by  whom  he  coft-  Where  rfotyr^ftistandm^^^'tfAent ^iP^^ ^ 
veyeth  hisd^e^tcouldnptby  possfbUSty,  14.  a.       '  ^'^^  a\doijlttod^,^e»jitfa«««ot4^ 


"Within  what  thbe  it  ought  to  be  brought,  954.  b'. 

WbensliD  fuv,^f)pealt)^  |)arties  otighC  tb  maitltaux 
•]tti9rQomb^;m  prpper  person,  othervilse  in  a  wHt 
of  right,  894.  b.  '       •    ~       . .  . 

Wto  'tpM.bGDi^ht  be&te  tlie  tolkstkbl«'ftha^th4r- 
ahal,  74. 


ablfl  re- 
main* and  where  it  shall  be  appo|i|if|i{f)4f  j^.  a. 
By  puichaae  of  part  of  the  tenancy  by  the  Ua4w^ 
what  aervioes  iMl  beti^Ml64td»  «lM^wliM^«dt». 
140.  a.  b.  '  1. 


_«'  lil       ",L.     •»!   ..1  V 


'        ', 


•     i . 


Quid,  2Q^hi 


*  w  r 


'-      »       ..•'         .    .JV..* 

1.    .'l.   .14,     >-.       .  A 


!A|^peiMnea^    Sdv^Defairil^* 


A|^pnaptuttQ|i«, 


.7 


Appendant  Par^et^'fni^deftt:  '5^ A«q«hV 
tal,  Dwtrctg^  •I'€!^%  "QiittSt^'jmi^, 
Prerogatiye. 


Whefo  the  afcanprlfttiMi  of  liefatticb  19  a  ^^qfse  of 

religion  thaU  bflraafii«Mh4Jgih4.  a. 

..    ,  Appuftsaiwf.. 

What,  191. 


,i.it 


Archdeaconric  s. 


r 


C0»OfE!|T^JJ(T,UFp¥  I^JfTLETON: 


4T 


Bo* 


»■» .  ifi 


».  4 


t*' 


ArgumeoU. 


■      '1     t 


vBi tewiSi  iM^^ament$,  and  wbatduOTW 


X?J    * 


i4      t.,< 


•  >       I 


ntfiitfittntti^C  mm^Md  how  k  difevvffr 


iPkathe  kings  of  £iy^]idbe{^  first  to  Mai  tboir 


and  Mfatj^B  Qmie  word|  150.  a^ 

viia^iM. 
of  •  prifooer,  what,  963.  a» 

Ik  ijp^ii/ir|fyn'aq4  ^cvivation  0f  the  wofd,  19^.  a^ 


u  &?Acquitt8nce,Acceptance^ 
Avowry^  Amndty,  5to/.  33  H.  8.  <?.  37. 


£>r  xeikt  due  tho  la^t  daj,. 
h0  a.  diaelHKga^of  ail  tbe  afvoaoigai  ia^wiied 
,930.  a. 

Attets. 


he  aaid  assets  in  the  hands  of  an  eadoa* 
%riridjltifiistTaior,  aud  what  not,  41,  h.  113.  a. 
ii7;kn«4.a.d^«. 
mot  ih^  be  said  sofidcnt  assets  to  make  a  Ifaieal. 
^MBMtrli  bkt  to  ilk  esfalie-taif,  and  wharndf , 

Wkeafc  a  foit  ciHiiet  shiOf  1Mb  Hdd  assets,  974.  b. 
IliMfiii  «l«o«ii(m  ttii^  be  assets,  ahd  how  va^ 

b. 


f  f 


TkiiMtslkiMfi^^ifflFd,  6.  W 
Ike  sTPcnl  sorts  of  assites,  ilni. 
Wkete.aa  lawyrr  shaU  take  an  adyantagef  of  a 
eoodltioa,  and  wl^ere  not,  914.  b.  915.  a.  b. 

an  assigned  <kafl  Stiffi  iadvantage  of  a  cove- 
real,  without  being  named  ii^  the  deed ; 
'    of  awairanty*  a84.b.  a05.«C* 


pMficr  iipilalian  af  the  iraid. 

Ax?. 


v. 


(U»i> 


^»a^ 


n  t     t 


^JW^M.-^WM  f^.wfits^of  Ms^,  aad  why  s». 

caued,  155.  a.  16S|,  a.  b.     -    • '        j  ' 
^ajif  9fii«fei  diM^in,  add  when<;e  ib  c|dled,  153.^. 
lMiere>n,  assise  .M  agiyinio  comitat&t  lay  si  the  cottt- 

nion  law,  and  where  at  this  day,  154  a,    VitU 

What  shall  be  said  a  good  plea  in  bar  of  an  assise* 
and  what  not;  298.  b.  sag.  a.  985.  a.  b. 

Where  tbe  conusee  of  a  revei^lun  by  fiile  npov  a" 
lease  for  years  being  disseised,  ^hall  have  an  assise 
before attonuQent,;^90.  a.      ^  .'    '^' 

Aatise'of  novel  disseisin  lies  against  iht  coadjafors*.' 
as  wall  as  i^ainst  the  tenant,  180.  b. 

* 
1 

Attaipder,    See  Teiqny,  Tre&son, 

Attainder,  fidd,  994.  b.  390.  b.   -         ' 

The  several  sorts  of  sttaiiidefs,  390.  b. 

The  several  writs  of  escheat  upon  attainders,  390,  b. 

Ifow  it  differs  fh>m  conviction,  390*  b. '  " 

Attainder  commenoes  by  the  pnonoeMdng  the  jodg* 

nent,  390.  b. 
Where  a  man  may  be  attainted  after  hfs-deatfa;i' 

390.  b. 

By  discent  of  the  crown  upon  a  person  attainted* 

the  attainder  eo  tmCanfe  void,  99»  a*. 
The  difference  between  a  person  attainted  andettw 

▼icted,  390.  b.  391.  a. 
What  a  felon  forfdts  by  oonvlction  befose  attaiadef> 

391.  a. 

Judgment  to  psrne  fort  et  chtre  upon  eefusai  to 
answer  aooordhig  to  law,  or  saying  nothing,  nA 
attainder,  391.  a. 

Where  the  defendant  in  anyappeal  waging  battidr 
is  slain*  he  shall  have  judgment  to  be  hanged, 

390*  b- 
Where  attamder  in  the  admirals  court  (by  pR>- 

ceedittg  acoordhig  to  the  ciTtf  law)  iioiifiAcj, 

murder*  &c  upon  the- sta>  shall  work  no  conrup- 

^ioQ  of  blood,  or  forfeiture  of  lands ;  otherwise  of 

an  attahxier  before  commissiondrtby'tlie  slatvtf 

98  0.8.     FiffeSbil.  98H.  8.<Mp.  16. 

Attainder  of  heresy,  or  in  a  fnmutdtt,  no  cdrre^ 
tioB  of  blood,  391.  a.  8.  a,  '    ^    '*' 

latwhat  manner  and  degree  the  blood  i»>skldvt»jbr 
corrupted  by  attamder,  391 .  b. 

Where  a  person  attainted  hath  Issue,  and  li^  ftH^ 
don  hath  issue,  the  youngest  fstiot  tehsvitiible 
during  the  life  of  the  eldest,  or  his  Issefes,  8.  «L 
303. 4.     .  ..'..,. 

Where  the  sons  of  a  person  attainted,  hem  bafete 
the  attainder,  shall  inherit  c'ach  tb  edMT;  Siciis 
of  sons  bom  befere  the  attahide'n  8.  a. 

Attaioder  of  treason  or  felony  disables  one  ikitn 
bringing  aiiy  action,  130.  a.  ^ 

..  disables  one  from  beikigheir,-  8.  a  pciMsf. 

:^  how  it  aftcts  the  bbod,  and  how  it  tii$j 

be  restored,  8.  a.  per  tst. 

What  tenant  In  tail  forfeits  Ifj  attldoder  of  febay 
or  treason,  399.  b. 

AttiiM^  'See<C(amtaB!Ob,^fieQse^ 
Stai.  23  i/.  8.  c.  3- 

ThedeHvatioiio^tke^a6l,^'b.  / 

Where  such  writ  lieth,  Urid, 

I  gra^Ue  urt>p  i^a^tatttf ;  '9*27.  b. 
PS^dotti^  n'^ed  ki^%iktklut,Si89.  a 


(Ixxli) 


AT 


IKDSXtO  COKE'^ 


>Ko  littamt  lieth  upon  a  rerdict  in  waaee,  futUjvi, 

•fS'oth^  iiqufiA^f  iiQbtt»-355-  ^' 
Wliere  K'jielh  ip¥t  «  verdict  man  «ttbe»  B55«  b- 
\VheT«  tti  attaint  lieth  upon  a  Terdict,  where  the 
•    witB«MM  aiB>ind  to  then^nat  for  tiM  «f  tbt 

deed,  and  where  not,  6.  hi 


,»  ,  -.    » 


Attomef .    S^  Livciy,  Wager  of  Law. 

Hw  tagnificatioii  of  thci  w<ird,  51.  V. 
Thi  irtvcal  Uodir  af  ttttomeyt,  ttul 
•What  ptfreonsa^y  IM  attorneys  in  the  King's  eotot, 

and  what iio#,:i99.a. 
ThedjftrcMe  bf>#eeii  Mi  atlomey  anid  a  raponaalii 

in  aaeienl  titota,  ittS^a. 
WMera  an  UHot  dr^hmatie  oaght  to  ane  in  person, 

and  not  by  attorney,  135.  b. 
IVfacra  Uweryof  arhin  by  an  attorney  lAall  be  good, 
«  and  tffteo  one  acfft  merely  as  sach,  he  cannot 

thereby  prejudice  faU  own  interest,  59.  a. 
,    '-   -  •- 

Atftortiment.  See  Alien,  Condition,  Infant, 
Notice,  Prerogative,  Pleading,   Quid 
.  Juris  cUmaty  Per  qiue  Seroititu 

The  definition  of  an  attornment,  309.  a. 
The  dirision  of  attommeats,  309.  a. 
Attonnenn.«hy  requisite,  tbuL 

•  IVhat  act  or  words  shall  amount  to  an  attornment, 

3lo<a. 
'  WbcM  ft  ooght  to  b«  i»  the  life  of  th«f  parties,  and 
uriiere  it'  shall  be  good  to  the  hdr,  309.  a.  b. 

315-  >• 
Im  what  ooufoymais  tequii^  npon  passing  a  re- 

^   >  //fersion,  (ho4  atithk'dayi  and  to  ivhat  not,  309.  b. 

314.  b.  391.  b. 

'  'Where  'the  Mean*  gfwMB  oter  his  mesnalty,  and  the 

lord  iiaramoiait  reieasas  to  tha  tenant,  attom- 

'  1  nent  by  the  tenant  afler  shall  be  sltffiqient  to  pass 

•'ibrrent  secfa^aurplasage,  309.  b. 

'Where  after  a  grant  of  the  reTersion  of  two  acft9f 

t'the-iessoii-iBJntfa'  a^  fine  of  one,  an  attornment 

after  to  the  grantee  shall  pass  the  other  ha^ 

'  Wfcwre>An!al»Dnimeot  ibr  part  of  the  rent  shall  be 
good  for  the  whole,  369.  b.  314.  a.  b. 

-  'W£areiiaaitUtoratD«At  to  one  johitenant  shall  be 
'  900^1  so 'bdth^  aad  one  dying,  an  attornment  to 

•  ■>  %he  *it«ii«Dr  fsod^  310.  a. 

Attornment  to  him  in  the  remainder  after  the  death 

of  grantee  for  Kfe,  void,  310.  a. 
Where  an  assent  in  the  absence  of  the  grantee  shall 

be  a  sufficient  attornment,  310.  a. 
>  Where  two  grants  tro  made  of  the  same  thing,  kn 

attornment  of  the  second  shall  be  a  frustration 

of  the  first,  310.  a. 
Where  the  enlargement  cnr  alteration  of  the  parti- 

cular  estate,  after  grunt  of  the  reTcrsipn,  shall  be 

•  a  countermand  of  the  attommoht,  310.  a. 
Where  a  feme  srants  a  reacArsion,  the  taking  of  a 

husband  shall  be  a  countermand  of  the  attorn- 
ment^ n  10.  h. 

To  whiSt->iiMpd«es  ^'atrormtiehf  slialfhai^e' relation 
to  the  first  graril,^and'to  \ii^tvtlOt,  310.  b. 

Where  a  reversion  is  granted  to  a  man  and  a  feme, , 
by)  in  (ottoromeht  tO  th^iA' bft^  ttisrri^g^;  tW 
hare  no  moieties,  310.  a.  >  .  >   <    ' 

Where  the^iiKftenniltfriiii^'  Mi  fiime'  j^nfdfWi^ 

(halipifMQa.- A»U  b#  a ^66a  ktdhttpeathi  law 
■    310.  a.  oJi  ^.  i:~«r..>  '^'  ■ 


J' 


A7T, 

Where  an  att^niioent  to  cMt|(y^u«»,iii(^|ibaV^] 

the  reversion  in  the  grantee.  3,10. «, 
Where  an  attornment  to  the  grantee  for  Hie  o^a 

reversion  shall  be  good  to  all  in  tlte  ranaii)4w> 

310- »'  ....  ^       .  I 

Where  a  reversion  is  granted  ibr  liCe,  and  afujf  to 

the  same  grantee  for  years,  ^.^ttoiaaiaaaiiljp     1 

both  grants  void*  310.  b.  -;• 

Where  a  seigniory  is  ^^ranted  to  a  bi#)u>p  apd  Jiis     | 
hein,  and  after  to  him  and  his  soccesson^  attorn- 
ment to  both  grants  void,  310.  h«  ,.     /        ! 

Where  a  reversion  is  .gr«jaled  of  iB^oflp  Avrtr^ 
White  Acrtt  an  attomment  to  thf^^cant  sball.yest     1 
the  estate   in  ihe  grantee   npon  his  eloqtioo, 
310.  b.  ,  .        .     ,  ^    % 

Where  upon  the  feoffment  of  a  manoi:  nptbiaA  of 
the  services,  past  uatU  attornmept  of  ,the  4f^ 
tenants,  110.  b. 

Where  in  pleading  such  ji.  fepfTment  t^  attoiTunfliii 
of  the  tenants  need  not  be  alleged »;3ilQ*  K 

Where  the  tenant  attorns  to  a  least?  for  jcara  ol  Hm 
manor,  the  attornment  after  of  the  lessee  |«fUl  b^ 
sufficient  to  pass  the  reversion,  341.  JI,     .     . 

Where  to.  the  grant  of  a  seigniory,  &c*  the  attorn- 
ment only  of  the  immediate  tenant  in  privilj 
requisite,  311^8.  U. 312.  a.  b.  3.13.  b* 

Where  to  the  grant  of  a  rent -charge  or  aecV,  the 
attornment  only  of  the  teiiaut  of  Lbe  fpeebold  re- 
quisite, 31 1,  b.  Tper  tot.  fag. 

Where  such  rent  is  granted  for  life,  and  the  tenasi^ 
attoms,  the  attornment  after  of  the  grantee  shall 
.be  safficient  to  pass  the  reverskm,  31  i.b. 

Where  npon  grant  of  such  rent  itsuiug  out  of  the 
reversion,  the  attornment  only  of  hito'  hi  the  in- 
version requisite,  31 1.  b. 

Where,  and  to  what  kind  of  inheritances  granted , 
attornment  is  requisite,  and  where,  and  to  who! 
not,  31a.  a. 

Where  an  aftomraent  to  the  grantee  fof"  liie  oiu 
saigniticy  shall  be  good  to  him  m  the  remainder 
to  distrain,  and  where  not,  313.  b.  3ao.  b.^ 

Where  the  acceptaace  of  a  giant  of  the  seignioi^ 
by  the  baron  seised  of  tenancy  in  the  ligbt  of  hia 
wife,  shall  be  a  good  attornment  to  bma  the  wife 
after  coverture,  312.  b. 

Where  a  seisniory  is  grantecl  to  the  tenant  and  n 
stranger,  the  acceptance  of  the  tenant  ahali  be 
a  sufficient  attornment  to  extinct  his  moiety »  and 
^rost  the  other  in  the  grantee,  3i8»  •*     * 

Where  the  acceptance  of  a  grant  of  the  seigniory 
.to  th&  wifis.  by  the  huabfli^  being  tenant,  ahnlii>« 
a  good  attornment*  3 1  ^  a. 

Where  the  acceptance  of  a  grant  of  Ihe  leigsuorj 
by  a  lessee  for  life  of  tha  tenancy  shell' bo^  good 
attornment  to  vest   the  K^goaQty  in   hiaueif* 

3»3-  a.  b. 

Where,  in  a  tare  facias  npon  a  fine,  judgment  to 
recover  pftrt  'af  the  services  ibairbe  'i^^ood  at- 
tornment in  law,  for  the  whole,  314.  b. 

Attornment  by  one  jointenantg00d'ft>t^l,^3T4.  a. 
"     319.  a.       . ' 

Where  a.  aaiii  6ei£  and  duaib  ttay  isfttom ;  Mcicf  of 
a  nm  eompot  mentii,  3i5.a.  '   • 

Wfawe^njpeKrtantjof aversion, itmuit  ^etatote 
•mtrobtntt  .&ai  or  eieeotors  iMuring  Ihe  land  till 
\|ht  debts  be  >paid»  shall  jie  «9«hp6llad  to  attorn, 
315- D. 

Where  tenants  in  dower,  or  by  the  oOortesy*  alter 
assignment  of  their  estatae  shall  attoms  and. 
where  the  attonunent  of  the  assignee  shall  be  auf- 
ficient,  310.  a. 

Wbere 


COMMfiN*A«V  tfPdN^tt^T^LErON. 


Aftf 

FoT'ii-'Stl^ee  of  the  par. 
breslatfe  tMrMdftlou  shhll  be  snfficient  to 

'dfi  TiHofHuiwit  by  tvntot  In  tall  sli^ll  be 

|«od,  and  where  he  shall  be  compelled  to  ^toi^ 
Mti  wlM^e  not/jfilK.  a.  b.  - 
WliJCP<tiI*'jiH<wftiBfeW  ^qf lewee  forjears,  or^hn 
the  ivfln^inder  fof'  1^'  etpecfant,  shall  ^  he 
iSttto'  pA  ^'Wtcfi\<m  In  fee,  ni^U 

Where  tfa^  aopcsmatbe  m  a  leisee  for  life  of  a  coi^ 

'  ft^tidBcif  h^  estate,  the  remainder  oVer,  i&Sl 

%e  it' gbmf -^llivrtttietit' to  vest  the  remainder, 

e  h;^  tlK  release  of  one  jomtenant  to  his  coiB^ 

'  ^  '^iMn  aiJtr;^  lb?  the  whole,  and  h^ve 

Iff  WlralMe  against  the  lessee  >fithoat  at- 

.31a  a. 

Ae  rr-entrr  tit  the  lessee  npon  the  feoffee 

if  hirleaMr  ali^  be  a  good  attornment  to  settle 

defM^iakift  Solhe  fitoffee,  318.  b. 

trrntnj  hi  an  assise  by  the  lessee  for 
:  iocii  Roffee  shall  be  an  attommenty 


a  reversion  iS  granted  for  life  npon  a  lease 
fcr  Hie.  aod'-fKe  lesslje  attorns,  and  the  lessor 
dLiIiLa  the  braee,  and  make  a  feofTment,  the 
^  "  ■  ■  if  the  lessee  shall  be  no  attornment  of  the 
ior  life,  319.  a. 
a  lefgnioiy  or  reversion  Is  granted  by  fine, 
advantaged  the  connsec  may  take  before 
r,  and  what  not,  319.  b.  320.  a.  and  b, 

Ihrte  bj  a  gjiteiM  attnmment  Without  any  saving, 
the  tciHnt  Ibr  life  shall  lose  bis  privilege,  and 
wfaeie  hot,  340.  a.  h. 

Vtere  one  thdt  efaioietfa  mder  a  conusee  by  fine 
wmj  distnun  or  maintain  any  action,  albeit  no 
■BoAtom  made  td  the  conusee  or  him  that 
rl&mate,  and  where  not,  309.  6.  301.  a. 

Ibe' devisee  of  a  reversion  may  aistrain  or 
.    have  ah^  artibn  without  attornment,  393.  a.  b. 
Ifhefe'as  atttymment  upon  condition  shall  be  9>od, 

«d  where  aoC,  S74.  b. 
Artarafiifs  takea  away  by  4  &  5  itmic,  40a.  a. 

« 

Jmdita  Q^Lmrda.    See  Exeeutor^  Release. 

6r 


ctf  disAav]|e  happening  since  the 
the  party  ahafl  have  aft  amiia  quitnU 
0Qtioii|i49P.  b.  ^ 

<ir«tt  iFiiMli'|>ciiR)iMJ;  a  good  bar  in  an 


JbrtmmL    6ea  HeAdingt. 


The  vfemi  kioda  of  averments,  36a .  b. 
^What  pleaa  e^glhl  to  h«  atened,  and  'what  not, 
"  "  303.a. 

a  fntfipe  the  tenant  pleads  BSn-temre, 

the  demandant  natwithstandiilg 

him  tcttSBl;  and  wbcte  DOt,  369.  b. 


'A 


BA 


(fxxiii) 


*  Vjl-r 


a^  jw 


Yowry.    iS^  Aceeplaoce^Aid,  iStof. 
rj|l«>Ar8«'^«  19.    gsi  /f^8.  tf.  37. 

I3v  aewsal  fomsaad^ kinds  of  atowries  for  rents 
and  services,  396.  a.  ik     ^ 

Where  the  lord  shaH  he  compelled  to  avow  npon 
^e  fevffe^  o^  ^nfff^.fii  ^^nan^  aiid^  where 
not,  a^  b.  331.  a. 

Notice  to  the  lord<  jto  ehange  faia  mrmny  not  suf- 
fieient  without  tender  of  his  annnges,  369.  b. 

Whm  4be  Joid  by  lus  aaanrrjf  npeo  the  feoffee  of 
his  tenant  shall  lose  the  aireari^gcs  incurred  in 
the  tine  o^^^sttflbt,  and  vih^m  not,  369.  b. 

Where  the  tenant  being  distoised  shall  compel  the 
lord  to  avow  «fo»  him,  and  where'  aet,  s6B. 
a.  b. 

Where  the  a^wiy  aC  the  donor  «pon  his  own  do- 
nee in  tail  shall  be  gockl  notwithstanding  a  dis- 
continuance, 77.  n,  369*  a. 

.Where  the  donor  in  tail,  having  but  one  reveraioB, 
shall  make  two  several  avowries  upon  bis  donee, 
33.  a. 

Where  the  lord  at  this  day  may  avow  upon  the 
lands  and  tenements  holden  without  naming  any 
person  in  certain,  363.  b. 

Authority.    See  Apportiomnent. 

Where  the  performance  of  the  substance  shall  be 
a  good  pursuit  of  an  authority,  and  where  it 
ought  to  be  strictly  pursued,  491  b.  53.  a.  b. 
303  b. 

Where  by  the  execution  of  the  aii*hofity«f  another 
concerning  lands,  a  .man  shall  pNJodDce  his  own 
interest,  and  where  not,  53.  a.         i .     '■   . 

Where  a  man  jnay.  4n  lass  thaa  hit  «asfaanty  wafC 
rants, and  whe«s  not, 6a* ^ b.  ft68.B. 399.  v 

Where  the  death  of  the  party  ahatt  be  a  covnter- 
mand  of  his  license,  and  aotharilryyaDd' where 
not,  53.  b.  '  ^  -1 . 

Where  an  authority  shall  aunrivew  «adi<wfaere*  tx>t, 
181.  b.  ,    •  ^'    .     1  •  I. 

Where  an  authority  is  given  to  three  or  foatf  jctetly 
or  severally,  the  act  done  by  two  shall  be  good, 
and  where  not,  1 8j.  h.  I 

Wliere  a  man  doing  more  than  hta  authority  wa]^4 

rants,  it  shall  be  goad  jfor  all  ^  andi>Wheif>gQDd 

for  that  which  *is  warmnted^  aad  wndiiDs  tlie 

.nsC»S68*a.,      ^  .(   '.tr      - 


Y^ere  a  writ  of  myel  lies,  ifkK  a.  ' 


■«' I  » 


/' 


»•  • 


ts     I 


Bail. 


I  •■ 


Whence  derived,  61.  h. 

Uowt^ay  eiehoundftafis*!).  -     '■ 

Baili£^  i$4^  Accoinii|tBr  Socage  SUiLMiigrm 
.   Cianto^  cap*.  28* 

.'    '  ■     '  ' 

The  rignifiQation  a^d  derivation  of  the  word,  61.  b. 

168.  b.  173.  a. 
Th&  office  and  duty  of  a  bailiff;  63.  a.  168.  h. 
(Where  and  for  what  things  a  bailiff  chargeable  in 

an  accompt,  173.  a.  89. 
Bailiff  shall  not  be  chai^ged  as  receiver,  173.  a. 

Baihnent. 


(Jaair) 


IHDBiX  TO  e0KE'Sr 


BA 

Bailment. 


'  "  1/  (;  > 


Where  tbe  b^Use  ibflU  Mtkfy  for.  4U  cogida  ttolen 
or  otherwue  miscarried,  and  wbere  not,  89.  a. 

Bank. 

The  tigoifieation  of  it,  71.  h) 
The  aiitiqui^  of  the  court  of  cominoti  bank^  ttid.. 
The  fttjle  of  the  courts  of  tbe  king's  beochi  and 
common  jileas,  71.  b. 

Bar*    See  Pleadings. 

The  signification  of  tbe  word^  373.  a. 

Bargain  and  Sale.     See  Attornment, 
Reservation. 

What  estate  tbe  bargainor  shall  be  said  to  baTe  In 

him  before  enrolfflent,  147.  b. 
To  what  purposes  a  barg^n  and  sale  after  enrolment 

shall  relate  to  tbe  flnt  delivery,  and  what  not, 

147.  b.  186.  a. 
Where  the  bargainee  of  a  sei^ory  or  reveruon 

shall  distrain,  or  have  an  action  of  waste  before 

attornment,  309.  b.  321.  b. 

Baron  and  Barony.     See  Bishop^ 

Challenge. 

How  barons  anciently  were  created,  and  bow  at 

this  di^  9.  b'  1 6.  b. 
The  first  creation  of  a  baron  by  a  patent,  9.  b. 
The  estate  and  livelibood  of  a  baron,  69.  a.  83.  b. 
Tbe  relief  of  a,  baroii,  69.  bw  03.  b. 
WbMw  a  man  oalled  by  writ  dietb  befon  be  sits  in 

parliament,  no  baron,  16.  b. 
Tbe  form  of  auek  writ,  iUd* 
Issne  of  baron,  &c.  or  no  baron,  bow  triable,  16.  b. 
What  monasteries  and .  bisboprics  in  England  were 

and  are  held  by  barony,  79.  a. 
Wbere  a  barony  may  be  entailed,  «o.  b. 

Baron  and  Feme.  See  Coverture,  Pine, 
Jointenants,  Ml^rriage,  Partition,  Re- 
mitter, Resceit,  StaU  312  H,  8.  c.  37. 
Waste,  Wager  of  Law. 

To  what  ^prpo^  l>f^99  »nd,  Ceme  az^  said  to  be  one 

1)ery>n  in  law,  1 1  a .  a.  1 87.  b. 
What  thnigi'df  tbe  wife  are  giv^  to  the  husband 

by  tbermairiAge,  and  whM  liot,  119. 170.  300. 

351 .  a.  per  tt^t  pag,  and  b. 
Where  the  husband  shall  have  the  chattels  real  of 

hi]|^^ile,  And  where  not,  46.  b.  18^^.  b.  399.  \h 

300^8,351.4. 
What  act  of  tbe  husband. sfaall  be  a  disposllaon  or 

alti;ni|^<]|n  ^f  the  term  of  his  wife,  mid  what  not, 

46^.!).  351.  a. 
Wbere  upon  an  execution  against  tbe  hosbaifd  tbe 

sheriff  shall  sell  the  term  of  tbe  wif(q,  351.  a. 
WhQFrtfaH;bflp(teofl|ie  bikfbti|d  upon  (het^ttel 

of  the  wife  sbell  not  bind  the  wife  surriving, 

tV!i%ri^«itf  1ittslteftd"8iirVitlh^  MSI  HiivIS  -M  mik^ 
t«ls  of  Ids  wife  consisting  in  action,  dHift  i^htte 
"n</r,  jj^i.'U.  b.  .-■'■'      * •  .if  .-» j  ■•  * 

Yfhcrc  the  irife  mid  Iker'Mkfr^Asi  iieib^ttdd  by 


Wm,  afldlmw  tie  kaibaad*  nMgF  •MHaiy  «»«iii^ 

wife,  119.  b.  ia^^li^  >a8*9'>^M*'Mr*'S077   :- 
What^  and  boar -the  «iils  nuiy.<ownrc|F  .toulMrim^ 

band,  113.  a.  and  bi        .••>.<'•' '.  ,,.i- 

W9^  act^  and  «btii  the  «ife  im^.idoinrilbablir 

busband,  133.  b.  35s.  W  353^*^*    '      '    >  m 
WIhb  thefeM  may  «a«oli.lfa<felnBfaBnd|l8O0^Avn^ 
Tbeacts  of  tbe  hosband  and  wife  abali-  be  jajdaadled^ 

bis,  359.^  b.  356.  a.  b.  367*  >•  <>  ff  ^ 

By  what  mens  the  buabfnd  in  hk  Iiia«Bafip*«^ 

an  cstpUeia  lands  to  the  wife»  and  by  urhatinbt^ 

11a.  a.  (| 

Wbeeaasale  of  leads. by  tbe^wife  to  tbn  busbisa' 

shall  be  good»  and  where  not,  liM,  a.  lA^.  fe* 
Wbere  »  protection  caat  for  the  hnafaaad-  abaft  br 

good  also  for  tbe  wife,  1 30k  b.  > 

Where  the  bssbtnd  may  ha  an  attemey  to  daUver 

seiyin  to  bis  wife,  ^.a.  187.  bu 
Wbere  the  grant  <if  aocpHttal  to  tbchcibapdiatid 

hif  iMir  shall  extend  to  thewMa  «fter/  hw  jdeilli^ 

341.  a>  •  - 

Where  the  kchea  of  tbe  husband  shaU  pr^adm  bl» 

wife^  and  wbere  00(1046.  a.  b.  *.•  . 

Wbere  by  attainder  of  the  wife  the  loud  by  etoheat 

sbali  oust  the  busband  befon-issae»  351  .«• 
What  estate  the  king  gmnetb  by  .attaiadan  ofr  di9^ 

husband  during  coverture,  sMd*    <    • 
WbeM  a  devise  by  the  bnsbandto.tbavifa  aMi4)» 

good,  but  not  e  contra,  113.  a.  b. 


Barretor.  S0e  Warranty^ 

The  derivation  of  the  word,  368.  b. 
The  description  of  a  bairel|kr,  ^08.  a. 


■        0        I 


Bastardy.    See  A^,  Mortdancestor^ 
JBafftiljofK 


v,\ 


The   etymology   of -the  ^HiM  4(iMttora>'44d.  b» 

344.  a. 
The  sevenU  binds  of  bastards^'  o^f^  |U.  '.  \ 
Bastard,  of  what  esteem  in  law,  3.  b.  193. 
By  what  names  ^be  may  pfoitbase  IriadsV  Md  what 

not,3.b. 
Bastardi  noi  tMH  tritblar  Ijbe  iMite  e£  t^  9$^  34 

H.8.  0(Will^78^a,.i^3,k  . 
No  consideration  to  rais^  an  use,  193.  a. 
A  bsBtahi  iirotber>' te.^110  ipfixuapai  tiitfieBg^ 

157.  a,  (.•.-■'       -'J    /•  • 

Issue  bom  after  abaff&oatliviir  fort^  watka-^'the 


husbaad^  deceaat),  a  banasd^iia^.  Is. 


^-   r 


I'  'r    ■> 


Wherc»  te  iame  bom  ^takbkiiaminage  riiaii  be  re- 
puted a' bastard  jiandnriiere  noli  t44>.;a^  40.  a^    • 

How  to  bvfried,  74.  a%     •    •    •  r    ■    •   j^    .  j.  >.• 

Io^*lM»'laW^«ad  to  frfaat<pur]k>sek,wbaatpn^-eigae 
is  esteemed  a-maCi^*  945«4k'  ' 

Wfaffl/elhadjringKiMdof  the  basCard-eime. 

^  theaa 


out  hftirrupdoU  shall  bar  tlie, right  of  .—^.  ■,.„... , 
343. b.  944.  av'br  '  '■  •  -         i 

Where  such  ^yil^  adsed-vldioiil  a  desocotabaU  be 
no  bar,  944.  a. 

Wbat  se^  \tf  the  f«utafd  during  life  shall  If^Afof- 
ficient  to  bar  tbe  muUtr,  and  what  not,  15/ a. 

WbeMaaieiiti^bytbabaslardiadd  adfeoractaAea 
the  death  of  tbe  aiaiJer,  bit  vdfe  beiag'~|trioeaMtM 
eaitdct,  sbifl  bai^tba  sea  bom  aftv,  944*-«- 

Where  tbe  bauasd  dito,bi»  tiife>  MiM^rtiw^eBtrj 


COMM&NTART  UP03f.  XLTTLETON, 


'Ibonv  ifter» 


o#tfa«kisfaadWiMi 

4ji^  Mjaed  of  .tbe  jbwtaod  afaali  bv^ai 
or  feme  ooYort  tMUkr,  ibid. 
■^  disoBBt  of  icrviCBSv  feats*  WTCHictti,&& 
«WI  hv  the  saiiicrA  944.  a« . 

dtttt  bind  tU  flwlier  HotoiCK* 
dMi..«iii  •£  dM  botteid  be  cwdamd^ 

aiiOA  tbs  prafieHion  of  Umi 
•haU  be  •  iike  bar,  ,344.  tu 
t4lb. 

iHir  ahaU  « ifreU  bo^booDd  ««f 
:  as  Un  flisiier,  344.  «• 

s'bwUrd  and.  mmlkr^  eolir 
ISonOTt  opoQ  thedetiriiof  thebuUid«b«r  ntoe 

*  t^  tt44»>a-  «fi8.  a. 
IVWv  tbe  «otrr  and  df'aiff  sailed  of  tbc  MD«f  the 

•44.  bi 
•hal^aavU  tSut  eitata  of 
Ike  haslwd,  and  of  wbatiiot»  945.a. 

^■■Biaiwi  of  I  tin  aiatfir  to  the  entry  of 
a  HiMiaci  ibaU  be  a  good  daini  to  avoid  the 


iStaar 


an  tateffrvptioii  of  the  pos- 
f0  aad  wbatnott  94^.  b. 
Wikcre  the  bastard  after  his  entry  shall  be  touched 
'aiAf  tayveaaiK  of  tito  wamniy  of  hie  anceetor, 
»<.b. 

Bedell. 

Tsm  dmvatiM<^rai«*Snfftf,  335.  K 
MBd  ofice  of  bedeU»  iMd. 


of  it|  86.  a. 

JBtfTIRDldy  *idAu  'BCTftDlf* 
1P»lids»4*6<% 


f   •» 


WV> 


&v  Aid| '  GiMiOnnationi 

lin  JSbgfanA  and  Wakte  ate 
and  pattfooage,  and  held 

«UchjofiBienCBiindall»i^lH.ik    > 
rdonatb^.  a«4.  I^y^fwbat 

,&ci  id  vhi^^t,  l^4ofki   ......  .71c .  r 

«f  »  Mihaii  ibafl  aaoim  to^j»<  dMll|ii4nd 
as  to  whatnot,  319*1%!  h,l  . !    •«.• 

.»J     I  .'   «  wo        "     .  H  •         .    ■    J    ■''.it 

ef  JdobdiAi  ItdrTenldwr- 


x;^4[ 


<!««) 


.1  .♦ 


What  blood  shell  be  said  toffn  worthy  tiiea  other, 
and  siiall  inherit  before  other,  ia,h.  per  tot,  pag. 

Boitaland* 
What  it  IS,  6.  a.  58.  a. 

What  the  word  sigdSet,  ii9.'  b. 
How  diTid^d^iMd. 

i 

Bordarii  and  Borduannu 

Who  are  said  to  be  so,  5.  b.  *   ' 

Qjadt  and  whatpesseth  by  it,  4.  b. 

Bote. 
3k  Bgnidsation  of  the  .word,  137,.  a* 

What  it  is,  5.  a. 

Bfiga* 

The  mBening  of  it,  3.  b. 

Bruera^ 

Quid,  unde,  end  what  passes  by  it,  5.  b.  5.  a. 

1     •  .. 

Burgage.     See  Knights  S^rtioe  ffiid  ^ 

Socage.  ^ 

The  etymology  of  the  ward,  loAr  lb;  W9i>aL  II  •    ...T 
The  descripSoo  Of  a  tmne  hi'  hmyiige/  sets  V. 

109.  a.  •■  ►. 

Of  what  perMMd  such  tenaae  may  be^to^^  au    t  .    : 


•  ••  I  » 


Bargebote. 

What  it  is,  109,  a.  197.  a. 


.    . .  t.     »i 

t     1  r       *,,  I V 


Burgh-EngUsh.    See  Custom 


1  •  • :  1  J 


Bye  atidByan:"'"  "'•*""  '• 

What  they  ere,  5.  b. 


^/ 


JJ 


Capadty.  5^tfA1ien,Att6rh^,Chalfeflge; 
Coverture^  FebSnent,  Inuuicj^  JurO|> 
OflBee^  Purclmsc^  QiMen^.  Soeagii.  •  • 

Jlfuha,  surdus  et  emcvi,  pi  what  tl\in|^  C8|«ble  la 
law,  and  of  what  not,  8.  a.  '  ,'    ' 

What  "petaxm  capabla  of  offices  of  state,* or  which 

,  eoncaro  tbe  common  weal,  and  what  not.  107.  i^ 
per  tot.  pag.  ■  ,  )         .      . 

Ut  what  things  a'lnonk  is  capable,  and  ^  w)^t  dot. 


•  ♦ 


I    )t 


I    ••'»>( 


Citotle.    See  Dovrer,  KtiigbtrSetvieB^ 

What  things  shall  pass  by  the  grant  ot  a  castl^;^  a. 

What  oMlie  nay  be  dindod  in  a  p^ti^^^tfrfoa 

Cutieguard 


(Bwto) 


INDEX  TO  COKZ'S^ 


CH 


CH 


Cdsdeguard.    See  Kntghts  Service. 

•  I 

Ij^faere  iuch  temuv  nniaiat  tbo«gh  th«  cvCte  is 
rained,  83.  a. 

Cotuff  MatrmMtt  jmtloaitL    Ste 
Warranty.  - 

Where  a  man  gives  land  to  a  woman,  cautut  ife. 
though  .he  mair^  her,  or  the  woman  refuwj  he 
shall  retain  the  land  for  ever,  but  not  e  cmoertc, 

INkcTP  the  fcDA  in  pleading  maj  aver  such  gift  to 
be  causa  matrim<nm,Sfc.  without  showing  a  deed, 
ikid.  9d$»  a, 

Ceftaintj.     See  Estoj^el^  Pleading. 

The  pereral  i(inds  of  certainty,  303.  a. 

•WWe  th«Do  imj  be  a  certsSnty  in  an  ancertaialy,. 

.    9^.a. 

Certificate.    See  Trial. 
Cessavit    See  Age.  Stat.  Westm.  9.  ^ .  a  x  • 

When  it  Ueth  against  the  heir  within  age,  sSe.  h. 
Where  the  tenant  holdeth  lands  in  several  counties 
by  one  service,  no  CMonl  Ueth,  154.  a. 

*  »  • 

ChaHenge.  See  Juror,  Stat.  3  0.  5.  c.  3. 
,  js%fj.  c.  ©..  fT.  2.  c.  38.  Artie,  super 
i   Chart* cQ.    Trials  Verdict 

The  signification  and  derivation  of  the  word,  155*  bk' 

ihfi  several  sort!  of  challenges,  i$6.  a. 

Wltat  shall  belaid  a  principal  cause  of  challenge  to 

the  array  of  the  panel,  and  what  not,  156.  a. 
i^at  snail  be  said  a  sufficient  challenge  to  the  array 
*'  for  fhvonr,  and  what  not«  iQfi.  b. 
Whe^  such  challenge  may  be  made,  the  kmg  being 
* J^Bfty ,  and  where  not,  1 56.  a. 
HiTnereih^' party,  notwithstanding  his  challenge  to 

the.fRi^y  found  against  him,  shall  have  lUs  chal- 

'  lerigie  tlo  the  polls,  1 56.  b. 
tlh^Uenge  to' the  polls,  #hat,  and  the  several  Muds 

of  such  challenges,  156.  a. 
tilhallen^e  peremptory  1  what,  where  admitted,  and 

what  nuinber  the  party  might  challenge  at  the 

common  law,  Aid  what  at  this  day,  156.  b. 
Th«  several  sorts  of  pdncipal  challenges  to  the  polls, 
.    156.  b. 
Whei!eAt>€ier  of  the  reahn  ought  to  be  challenged, 

and  If  neither  party  will  challenge  him,  he  may 
"'  challenge  himself,  156.  b. 
W^hat  shall  be  said  a  good  challenge  for  want  pf 

freehold,  and  what  not,  1 5^.  b.  1 57.  a: 
Wh^rti  ah  Ulen'6r  vIlIti^D  maybe  chaHfcnged,  1561  b. 
\Vhat  person  may  be  challenged  for  an  insuflfeient 
'  '  lumdredor,  and  what  not,  157.  a. 
W)iat  shall  be  said  a  principal  challenge  to  the 

polls  by  cause  of  affection,  and  what  not,  1 57.  a.  b. 

ere  th^  plaihti^'may  allece  a  principal  cause 
ptctforHeoge  th  the  array,  and  pray  procesi  to 'the 
C9it^Mrk,  a&d  wirere  he  on^t  tor  inve  •  n^ttire 
fodoi  ta  the  sheriff,  157.  b.  ^ 

h^m  h»outlawryof  treason  issue  is  joioed  upon 
a  collateral  poiot,  y«t  the  paitj  anj  hsft  i^ch 


When 
01 

•    O 

Wb 


'     challenges,  as  if  he  had  been  arraSgned'opoflrthV 

crime  itself»  157;  b.       ' 
What  crime  in  a  juror  shall  be  a  principal  cause  of 

challense,  and  whatiiot,^.a.  15B.  a;  ^ 
At  what  iUne'  each  challeu^e  ought  to  be  tslieB,  axAl 

where  the  p^rty  OMSt  show  t^  cause  of  his  eU- 

lengc  presentty,  and  where  not;  158.  a.  b.  ' 

How  and  by  whom  cbaUtngea^shidl  be  tried,  and  tn 

whom  process  shall  be  awanled,  150.  a..b. 
Where  a  witness  may  be  challenged,  and  where  not, 

6.  b. 
Where  a  man  may  be  chaHtaged'  to  be  a  juror,  that 

cannot  be  chauenged  to  be  a  witness,  et  e  con- 

verw,  6.  b. 
Where  a  noblemao  behig  arraigned  cannot  challenge 

his  peers,  156.  b^  294.  a. 
Where  the  font  Vnlshts  electors  of  the  graisd*assiie 

ought  not  to  be  challenged,  1194:  t.    '       •  '  '^ 
Where  and  at  what  time  the  jurors  in  a  writ  bf iteit 

may  be  chaDenged,  and'w1i^reiiot,'iKtf,     ' '  ^^ 


I .» 


Champerty  [Cambipartia].     See  Alain- 

teoiAceL 

l^ie  etymology  and  signjflrainn  gJ-ilmimii^^Jk, 

Charge  anif  Discharge.  See  Abeiance» 
Anauityy  Barou  and  Feme,  Confir* 
mation,  Condition,  Forfeiture^  Heir» 
Jointenant,  Parson^  Remitter,  lUnt, 
Resenration,  Tail 

■ 

Where,  and  how  a  moveable  inheritance  in  land» 

may  be  charged,  343.  b. 
Where  a  charge  shall  survive,  and  where  not, 

33^*  b. 
Where  the  estate  of  the  wife  shall  bo  boaod  by  thfc 

charge  of  her  husband,  and  where  not,  148.  b. 
Where  the  acceptance  of  an  estate  agftinat  common 

right  shall  subject  the  party  to  eharges  accruing 

since  his  title,  3a.  b.  33.  a.  073.  a. 
Where  tenant  m  tail  disoontinues  for  liib,  and  ttfter 

grants  a  rent-cbarga.  .notwithstanding  the  death 

of  the  discontmuee  the  charge  remains,  145.  a. . 

Chartert.    5«a  Detimie»  Dower*. 

.        "•        '«•.         •      ••      .,. 

Where  they  pass  as  incidents  to  the  land,  where  not, 
6.  a. 

Chaae.    >SteForeat. 

••• 

'diattels.  See  Baron  aiid  Femei  Executory 

Freehold, 

Tbeseveniisortsofohattelfe,  ii8»bk    x      ^    . 
Where  they  shaU  descend  or  go  in  fOOoeiaioD,  and 

where  «ot^  g.-n,  i8<  b.  4^'  h.  185.  b.  38a*  «. 
What  chattels  are  gnntablewithMrt  deed».su9d  whal 

In  what  respects  tenant  by  ttet»l^menhaBt«  atopic 
&ft  aaid'to  hate  a  feaehdd,  andf  ur  whutbut  a 
chattel,  and  why,  49.  a.  43.  b.  i     . 

Where  •  istt^uA  na^  ibe  liuSledtia  a.iCiMtl^ 
147-  bk 


Chevage. 
Whet  chcTage  ts,  ho*  *> 


Cit 


COMMENTAEt  UPON  tlTTLETON. 


City.     ar^VOhge. 
CiiBMMttflpBliBiaf  «lie  filrlbrnMniw  of  w  boMQt- 


CO 


<lwyff) 


Qaiin.     &«  Continual  Claim. 

•  •  • 

Qogj.     Scr  Biahopy  Dean  and  Chapter^ 

Moniti 


<4  eod«siBstioal  pertoos,  93.  b.    . 
IJv  itite  </  tbA  .<^%y  Ut  Eogland  At  thU  day, 

Bbf^ofpnesL  «pcicody  exc«IIcd  in  tbc  kiKiwledge 
d  the  mmnWin  law,  and  fcbe  names  of  divert  that 
Jad  ^""1  '|>**  dlfiaet  of  jwdkatnie,  904.  b. 


«i 


CobtUrti. 

CoOutiim,    $€€  Covin. 
Combc- 

Conunota. 

Tlat  s  cprnTnote  is,  5.  a. 

Commission. 


a  coxnmusiocer  to  ejamine  witnesses  may  be 
to  b«  a  jorvr  In  the  same  cause,  and 

-!:CTc5ot.l57.  b. 

Sc€  Ap^pend^t^  Apportioh- 
ittent^ 

whence  96  called,  laa.  a. 
kawls  ofooDroons,  13<.  a. 
Wbdt  iy  yt^rbatrr  «f  |Wg«|  of  tho  land*  ih  tvbich, 
&C.  tbe  whole  cominoa  shall  be  extinct,  and  where 
^•f,  rfe.  a. 
Tlirxv  a  dmeisee  cannot  take  benefit  of  a  common 
■ppecdant  before  recootimiance  pf  that  to  whlchi 
Ax.M«so(r^iM>v»«te  appoidliht,  129.  b. 
Tnxriptkm  to  have  tolam  ctmrnuniam,  and  to  ex- 
^ae&i  tfWBcn vtad;  leowtb  h^e  f«lnn*i)atft»- 
«n,  «•  ptfiTM^flii.  11^9.  a.  i^.  a. 
"^ben  the  ksrd  dauns  common  appendant  to  his 
flMaer,  tbc  e^kliftif  ^  atd&fltocy  »  M*  incresser 

iiffti  maiiaiin,  rir^^ 

iImIoA^  of  cottMiba  right  to  craUe  land 
r^OM  Itfwfth,  t«s.  petttk,  '*  '       ■*  ' 
AjyuiteJMut,  fsr  what  beasti*  ftod  ho«r  it  tbtfniieQ- 


Tmf<ime  dS-  iSirf><iyy  IfcMT  it  eoBfateiioM,  and*  for 

^  flwas^wiat/Mldtbir  ft  bi«an^  is».  «•  >■ 

Wiisq  it  sbaO,  and  when   it  aball  not  be  wtin- 
fsabed.  I49.a. 

Conclusion.    &c  Estoppel, 


Condition*  J$^  Acc^tance,  Apportion- 
menty  Assignee,  Coverture,  '  Deeds, 
Demand,  Infant,    S/af.  32  ^i^  8.  c.  34. 

,    Tender  and  RefusaL 

The  divisioni  of  conditioQt,  901;  fek  b. 

The  description  of  a  oofidiMoQ  in  docd,  api .  a. 

What  words  shall  make  a  condioon,  and  what  not, 

930.  a. b.  904.  a.and  b. 
Where  the  canto  of  a  grant  shall  amount  fO'a  eon* 

ditkm,  and  where  not,  904..  a. 
Where  a  proviso  shall  amount  to  a  oondition,«where 
.    to  a  limiution,  and  where  to  a  Covenant,  903»  b. 
.    937.  a. 
What  words  shall  amount  to  a  condition  hs  ease  of 

a  lease  for  years,  904.  a. 
Where  by  eq^ry  fot  a  qraditioii  brqhiQ  jlh^  pf  rties 

shall  be  in  their  former  estates  as  to  all  purposes, 

and  where  not,  30.  b.  103.  a.  909.  a.  b.  9 16.  t». 
Where  upon  a  condition  of  re-entry  for  uoC  payoMIt 

of  a  rent  and  retainer  until  satis&ction,  tho  profits 

after  entry  thall  be  accounted  as  parcel  of  the 

satisfaction,  and  where  not,  903*  a» 
What  state  the  feoffor  gainedi  upon  such  re-entfy, 

ao3- *•      .  .  .  ...      «    . 

Where,  notwithstanding  such  condition  to  retain, 

the  icoffse  upon  tender  of  the  cenSaiayiOiiittbe 

feoffor,  909.  b.  903.  a. 
Where  a  condition  subsequent  it  against  Janr,  ovim- 

possible  at  first,  or  becometh  after  impossible  by 
.    the  act  of  Cod,  the  estate  of  the  feo^exh^.bf 

absolute,  906.  a.  b.  9  ig.  a.  r         ■     ^  . 

Where  the  condition  pf  aq  ojbligatipn  or  V^'^gni- 

aance,  &c.  beoometli  impossible  by  th0  aot  of 

Qod,theobligfaioD,,&c  is8air^,j90^^iV  ^  •,  ^  v 
Where  the  condition  of  a  bond  ^einKi^g^|i\sjt}^^ 
, .  tbe  bond  itself  ?baJi  be  roid,  .um  «liiV9/Mi, 

.Where  a  roan  shall  never  take  advantage  .of  a.oof^ 
.    dttion  where  tlie  not  perfQi:n)^f:«i  cong^tb-.bj-^bis 

.  own  acjt  or  default,  9oa  b.  909.  ,f^  ,     ,.,,',  f 
»Wbere  a  lease  and  release,  sbi^  b^^  a.  good  p^- 
,.  Cormance  of  a  coodiiion.to  m^e  a.,i'i^ofi^^if9)» 

Where  an  assignee  or  tb€.ieoniee.him«elti|fter,  as- 
-     aigmnont.  mfiy  tender  monpy  ,p  {^fs^i^rq^auce  ^^f 

condition,  907.  b.  208.  a.  . 

Where  no  time  is  limited  for ,  perfg.rin^ce  of  -a 

,  condition,  where  tlie  party  shaUhfiye  time  during 

iiis  life,  and  wh^re  it  ouglit  ;o  .be  pcrfurqiea 

in  convonient  timie,  9o8.  a.  b,  pp*  /of..p<2^,  ^>9> 

a,*b.  .      '        f  .- .  "  "• 

Wh«F0a,coi)diti(9n,ia  to.b^  perfbrn^Jp, a  stranger, 

a  tender  and  refusal  ahall  give   the   uoOor  or 

obligee  a  title  of  entry  or  jCorfeiture,  ,aj(id  uhere 

.    not.^  I^  tit  Tender  and  Refusal.  ,    .,      .     ,v 

Where  a  condition  is  broken  (or  liot^ayment  qf  a 

•     x^oX,  the  bringing  of  an  aj^sls^,  distress,  9f  a^V^PI^ 

^ujiir^  at.  aday /dter  ^udl  ^a  ^ood  dUfHL-n&ation, 

Ull.  b.  ^     .  V      I  i      H   .  'ua    i' 

lY^iere  a  condition  shall  be,  said  perfoniie.a  ar[i^it 

.    ^e  wprds  b^  qot,pur?ued,^w»A,VlM-fS  ^?\»i^\i'  *' 

918. a.  919. b.  .,^ 

What  persons^niay  li^ke  «dvf]V(fgf).of  a  coiw 

.  and  .what  not,  914. 4.  b.  2;l^.  a.  an4,  b.  ;}7jK  V 

SVjMfTft  the.hcLr  Jnay  take  |ui vaqtjigf  if  a  ajrtdition 

which  his  ancestor] could   pot^o^  j^ssjbl^ty. 


^k^rriii) 


CO 

Vftera  upon:*  0WU^  fot  ^etfi  ttnditiiMteU^r  to  lure 
■ , fee,- tlie  feeshall  be  add  to  be  inl^e-graiitee  be- 
-*iJ^  perfonuMOi  ol  tiit  eMidldoB^wd  wlMniiot, 
.  ,3T0vJb.  )9i9L  Un  and  b.  aia  a. 

A. l«W0'  to  •  -Aiaft: «a4  a  -WMnBi  ttpo»  CfwtiHen 
vrhilib  of  them  fif^tmnfif  Midi  hB^fee,iaftd  thej 

Wiieriiv  kme  n  ilttde  witk  wwrtitlott  to  have  fee 

jaip»t  piijiBflM  -of  idanej^  the  stt^der  and  er- 

«    «cUtioB  dr  tte  kMbr  bcMrathe  day  aball  binder 

-.  t|ieaccnief»^t9«:^ 

Whare  aotwithatandin^  the  d«v«9tiiig*  of  the  fl^e- 
.  bold,  or  fee  by  <londitioD  sabtequeDt,  the  fttfkier 
iotvrcit  irf-tba  l^affty  ahall  fenain  in  hbni  and 
«    ivI^jffeBBt,  fli8^b^ 

Wborp  a  van  may  lake  a^anAage  of  a  .oonditton 
without  entry  or  claiai,  and  where  not,  aiB.  a.  b. 
.  4i<liib.'  «^.  a.  879.  a. 

MTHert  a  condilioD  ii  to  make  a  eft  in  frank- 
marriage  to  one  wkh  the  coasin  of  the  feofter,  a 
.V.  ^ff/Sb  DD'him fer  Hfeahatt  be  a  good  perfonaatfce, 

Dyhew-^  eoaditiaBis  to  make  agift  fnCrankalawign 

to  a  layman,  a  gift  to  Iiim  £»r  lile  ahaii  be  *  gaod 
s^^ilecionHDee,*!^:  b. 

Wh^re  aimndWon  ia  to  nttka  a  leaae  ffbr  Hfe  to  a 
z    voman  'wiifaoat  impeachment  of  watte,  a  leaae  to 

be^,  tod  bar  bosband  wkhoot  iae^  elsoie  thali 
4  ^be»li  good  feffennaaoe,  919.  b.  flfto«  a. 
^betfa  a  caodiHoii  to  infeoff  the  ledfor  and  hii 

hein,  a  feoffment  to  the  balr'  of  the  feoflbr  to 
'  Inrvttaikiflil  and  hb  heirs  «haU  be  no  perfcrmane^, 
?••  <iaeib.*  * 
Where  a  feoffment  is  made  upoo  oonditaan  ef  r^ 

feoffment,  what  act  b^  the  feoffee  shall  be  said  a 

breach  of  snch  condition,  and  what  not,  mi.  a.  b. 

33ft.  a.  b. 
Where  the  feoffee  is  once  disabled,  no  possibility 
"'  HSIti^'  ctd  'eittblte  %i»  peifcfnmnee ;  leeuitf  a^- 

ability  erthe-}Mrtof  th^  ftoffbr,  ««i .  b.  *•««.  a. 
Wliei^  a  tdiant  of  the  king  by  license  makes  a 

Heoffhient  apon  a  condition  of  re-feoAnent,  a 

feoffmefat  hs^  hair  after  bk  dMth  ahall  be  no 

performance,  sftft.a.  b. 
4NSi(QiQtat>«d«OKtaoBvli  'l^mrted'  upas  «apditioa  of 

re-grant,  a  re-grant  after  the  church  is  Toid,  is 

no  performance,  Q92.  b. 
^^gcj^.t^f^ti^on  df  alienation  i^  the  condition 
/a'mt  or  conveyance  thtHf  Be  good,  and  where 

To  what  intent  a  conditiot^  that  ^stxuittt  tht^nee 

ia  tail  to  alien  shall  be  good,  and  to  what  not, 
-  «ftg.  lKiiB94i  ^  hu  379.  a. 
Where  soandition  restraimng  an  In&st,  baao»and 
"  feme^.or  an  cedesiaslfcal  corpomkn^^  t»  aBta, 

ihaRi)e(9Md^.aBd  whe<ibnatiiift4.  ^> ' 

Wfiera  acQttdifkm<tbatteiiatthktBitiaa(f  dte^fo 

«'•  tbafbenbltt^hialaliie  ahall  begoads^s^^^lf; 

Where  a  condition  to  enter  npon  tho'  aliibnBtion 

)  «iid*dedlh  df.TtttAit rin  taft  wiOoBt^iiftMj  Hlall 

-  -be?^s<gaod  ]imi9uufim  atf  •  idJaBtPtkii— ar,  ittt4.  b. 

395.  a. 
■aPVhere^ii  inyBilifieii?coimiiitrftb  •  '^ofr a<yeftf  futik'Hu 

ti>eiConii«itliii^ilMiiainii»|iecAitl^<m#iH  ahall 
.'  ibe  fwmAtimdifaBA  ^  mbmh  9itid?td<^  be/  tpbifmaeA, 

2«5.  a.  '/v  t<   . 


IirSB^XTO  eOKB'« 
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!•    ». 


Howja.Bi*  ma|t<be  ^WnLby  •  vniditiai  wHnat 

adaedtffa^  a;  b.  ••«■ 

The  description  of  a;H>Mitapn.ipkww>MS»hi  *<  > 

4itida  in  Aai«ta|)aU>'«to>A  prnrffrifnti  tbargiMi  and 

wheie  not,  9Q%  b.  334.  a.  *      k;    >  a 

Wbil- words  in.  a  J«a^1riU  shall  aaka^iai 

that  camiQfrin  a  deed,  aQfi.b*  '< 
What  thiiigs  mm^  be  done  apon  entMUtmi»  aad-sihat 

not,  274.  bt  .  r- 

Where  and  wbafaueill  to  an»  act.  janf  be  spaiiiattf- 

ditfcMi,  and  what  not,j|00.  h.-^^.  a. 
yKhera  ^tm  kdB  shfii  Atw^cir:  a  rwdkinn  traken, 

albeit  no  right  in  tba  land  descend,  aox  a. 

3afl.b.  I 

Where  apaa  a  g|ft»fcc»  a  condiioa'is  teairvtod^o  a 

stranger,  the  doner  hinaaif  i^all  take  adv^rislsge 

of  St,  andieot  the  stranger*  379^  a. 
Whei^  ftconditiaa  may  aland  good  Sot  part/ and  be 

void  for  other  fiftft^ 379k  «&  •'         ♦• 

Wliero'te  afienitiorii  ahail- ethyiWi  a-  eMKli*i 

otf  pof«ec  of  revocatioBi  aad  whete  not,  11615.  h. 

379.  a.  b.  '     -j' '  >  '     ' 

When  e  leaae  !«•  life  is  made  .wUh  eo'iiditieit  to 

haTO  fee  npon  aiienatiatt  of  this  feyaiikiiH  wt>on 

alienation   oy  fine  there  shall   be  incaeortier, 

3?9*  b.    .  ■  v      . ' .     »  1 1  i  ;    ^     •     .        « , 

Where  in  a  gift  in  tail  a  condition  npon  alienation 

of  the  donae,  that  hia  estate  shall  cease  end  re- 

nuun  orer,  shall  be  void,  377.  b.  378*'  a;  b. 


•^ 


Confirmation.   'S^  Attoinmeitt,  ]lefe{^e. 

The  etymology  and  definition.  #f  a  confiftndtion, 

Thalbmiof  aconfinnatioii^ANtr-.       // 

!l1iffiBvcf»l|ua4«ofcQnfifi»alaaR%a95obi        w 
What  ahall  be  said  gpod.vqrd*<»  ooliflniialianjjand 

what  conveyance  skaH  iwaoimttfte  -oag£nuiflA6, 

aadwhatnot,3Oi.b.'9Mfcatjp*^40t4.p<^j    ^>'» 
Where  the.san^  wordt'dhallMaqiafliit  fie  a  .grant 

aod  ooafimiatian  dT  eae  <tt&d  'the .  «eme-'tlt]A|, 

30ft»a<  )•(.'»,  f.'»i  'V.'f«»'  111 

Where  prbity  is  re^iaile  sniB'^oonfiiEBia^tiMMiuui 

where  not,  99$.  a.  305.  b. 
WhcfB  ^  ^esfirmation  to  t|ie;  leMee  f^r .  j^ieera  bir'a 

tenant  lor  Hfe  at  diaieftor  skaU,  b^  geed^  <fcvM 

of  emlease^  •a9&>  a«  UvgeSuia^  . 
Where  a  lease  is  made  to  begin  at  a  day  tO'i^^tne, 

tk-  ennfriaatkm'te  iIm  ksieer  before  ;the  day  kibfili 

Whtttt^donfirmatioakofystAof  tbe<oshito  akJSU  be 
a  good  confirmation  of  the  whole,  <|u]dr;|Ybwa  onlji 
fer  thal>pii;tifl96.  b.^ff^^/k.  .  ^  i.  >v  .  '; 
•JHTbeiv  ]a  magSnaalioii  tdfaim  ia  tbeiPatn^rKtn  01 
reniamder4hali;e;}4ijre,tethaif4rilciu)arieid4le  h 
poNeHiett,'>hal;  not  e  comfttm^t*  «(ib«>  9^^ 

Wte^taniM^ iOi taiib^tl^  rBy#f»i9B  So  Hr  txf^ect 
aot»  a  <0onfim«i4ion  M  tii^  4»tatl»  1»ii.  aImA  uo 

Wbaae'twftjflpsei  m  ^-^tr».j»iia  &n.sbei9g,  d^tcf 

nunable  npon  IhQi^cntb.pC  tmuM^fior;  IMfV.  axu 

hb  m,^  sevfgww  condnqi^  the  U4t,  aq<i  bt^L- 

t' .'  qpoteii.thb  fir9t.ieiici*>  b^  ,dea^tl«  .«f  t<nvi$-  io 

. .  fifaibe  firrt^sbaU  ^9Usam^»ii>A  tbe:le«l  con 
IWN^fl9e.  e»>  i.ii    .1      , 1  •<'  J  J  t,  : 

Where  two  joiDtenaiits  be,  one  fpT'Sk,  ellf^  tb 


C0MME1I1JAB¥  UTOHOLltTLETON. 


^o 


tvtfer  jdhMmiit  Id 
fettbrlm  life  ihaU extend  tohit cdai|MU!iM» and 

b7the«onirmtion«#  klt^t- 

■0r.«98.«.b.  

1 4iiniif—flnn  to  teiiint  Ibr  life  to  hate  tii 
to  him  andliiarlleimlMdliMkeaDenlitfge- 
t;  MiMJwtoe  whefg  Itfa  tolnrre  llMteid^ 
flee  191.  b.  «^.  a. 

•  "CaMwtimtli  ill  to  Ibo  wttftMid  and  irae 

m  tbefiehtorUtwifeferlHb^  sbilKeinire 

li  die  Ui^iwM  ?  is  rcflnmdisr  for  ftii  life,  «g^ 

Aeoafira^tiaa  to  a  baron  and  feina,  seised  fer  life 

ki^^  «r  ihm  feise,  to  have  to  tliaB  and  tb^ir 

knK»hamh  ahaH  eoare^^gg,  K 
A  twfiiaiBiion  to  banm  and  feane,  tenants  for  life 

if  jiiia.«,il  ttioieciea  to  have  to  tfaem  and  fkiir 

Im.  ham  it  abaJ!  emuv;  9g^  b. ' 
AMfcoMXiaD  tv  tliB  tenatit  fer  Bfe  and  kiia  in  oie 

B^iinili  I'  §oe  fife,  «o  havctothem  endtfatir  iieirs^ 

how  it  riiaB  enure*  999-  b. 

■  gift  totoomen  and  tbelieirs  oftb^r 
edoaor  tenirat  to  them  and  their  Jbein^ 

hav  it  aiiaB  eooi^  iM. 
Ifboe  a  confirmation  to  baron  and  feme'poMttsed 

if  A  tesaa  tor  ytmn  in  right  of  the  linne,  AbU 

Ibr  their  lives  in  jointenancj. 


'Vtere  tlaa  le-estrr  or  reeovery  of  the  ditfcisee 
not  avoid  the  diarge  of  the  dissdsor  or  hii 
luao^a  qonfirmation,  300.  a. 

hj  entry  for  a  condition  broke n« 
afoM  tba  lefaAi^e  of  the  f odfee  a^^hMt 
bo  ooo  ooofinaatioo,  goo.  a.  ^1.  a. 
Hbese  tke  fioense  of  the  |Mtnm'  and  ofdinay  to 
Id  float;  arMfir  shall  be  a  good  eonlfr- 


IJiwfci  8P<^  b. 

onr  df^be  grant  of  a  parson  bj 
oitfamt  tbr  dean  and  tcbapter* 
vand^berenoc,  gno.  b.  sag.  a. 
gfMt  la^-a  parsdB,  «Mi  tire  eaafinaation 
and  oi^inarj,  shall  bind  the  snteessor 
iP'vnnaiflBaBMr  of  the  pacrao's  estate, 
3D0LbL  '  r 

yairrf  aflDSim  aMfimied  by  'ahoAer 

Ida  fammn  sba»  bfaid  onl^  dnring  hk  fife 

isr  of  tbypatwtt  jmramount. 


IK'  ttfl'Mnt^ patron/ codflmtsand 
IS,  the  aiant  shall  Irind  dnring  the 
r^m^rtba  lltt  ba  baroBd,  Ibr 

W^n  a  bialiop  kanMn#o<hipiei«  ■obea  a  gtant« 
tion  vr  tift  «ii^  arlAoot  .^be  «dtfaer 
%ia'kic^eamf;>3bi«a^'>"  :>«  "'> 


i^  Mho  ttfvesryv  tia^aoiAr- 

bi»ai  tkaiy  k  aoid;aecMs 

dfevterbf -tf  billiop^  and  conftrf— Jiuii  bj 


CO 


(hi!^> 


IWaiaiahe  haai'oi^taaarit'fer  llfe:atoi>kkn  Itttlte 
reTersion  shaH  bo«Mtbbiahslratl|ba  twQit^d 

•  okAoiatko>af  binl'intha*rtjW8niau}"iind>mfefe 

IVfceio  the  gno^'oMkelki^aiMr'aBd  baribhKe 
before  inroUnent  shati  be  saM  stkfr' grant  of  the 
baiyinarand  ocmirmatidn  o#  tiie  bargahMO^  btft 
'i  OMMeras^  aftar  ftarainantj  14%  b«  * '   > 

Where  the  heir  of  tho  dbariaar  and  tba:<lkielsee 
join  in  a  feoAnanl;  It  shaH  be  oodflraed*  t^ 
IMhMfla  of  the  heir  ond  ooaAnnatlan^of'tbe 
dissekee ;  hot  i  emotno,  if  the  dMdatr'himself 
and  the  dissekee  had  jobed,  goa;.b.    Ilrir'tit. 

'  FeoAnent. 

Where  a  tenors  ^aay  be  abridoad  bgro  crinfenaation  ^ 

seeat  of  a  connnon  or  rsnt-cSargtv  905.  a:  *  ' 
Where  the  reserratkm  of  a  ne#  teiaBre'<'ufkm  a 

oonfirmatfeB  totlin  tenant  4ndl'  be^osM,  go^.'a. 

306.  a. 
A  confirmation  or  release  bj  the  lord-'piraiadunt 

to  the  tenant  to  bold  by  lesser  Bervlbea''voild, 

■305.  b.  '<  ♦♦  •    -^  ' 

Where  the  lord  releases  or  toufcias  to*his  tbdaH  in 

efalTslxy  to  bold  by  knights  serrioe  only  Ibr  alf 

senrioes  and  doBands,  yet  waid,  aMmag^  BtC« 

Aall  oontfame,  30$.  b; 
Where  a  confirmation  to  an  abba*,  -teaant  ^  bold. 

In  frankalmoign,  shaH  be  good,  goO.  a.  be 
Where  a  strsnger  aeiaes  and  detarns  a  villein,  a 

oonfinnatKnrto  hfan  by  tba  ford  void,  9^*  ^ 
Where  a  eondfuatlon  to  6ie.gratrtee  'ibr;]ife^  a 

rent,  shaU  be  good  by  way  of  eaki|peaeiit,  kh^ 

•  where  not,  306.  a;  •       ..    •  f' 
Wbersa  confinuation  to  lessee  for  lifer afids>ciiate, 

the  remainder  over,  shall  be  softdent  totpaartha 
r»3i7.  a»  ■    .  ^  "7-. ''/ 


Consanguinity.      .]  ^  \, 

How  Uie  df^graea  ant  oaiapirtlpd'  iby  tbjhnnimpiiii, 
€apwn*an4  civil  lawj  as  and^jx^r  t^U  /  k  . 

Coutksklci    Set  MudmL.'    J 

The  aavaaal  aoq^talianain^WMaf  tha  voni^^^^tb. 


:  .  ■  I     -'I 


Entry,  Fi6^>  Liv«y  of  Swln^  fe^iifter, 


* 


The  description  of  a  conttsiial  ckdm;  and  utedoe 

sa«afled,il90.a«b.  *'   < 

Wkeaa  a-  oeuiaaal  daiM  hf  fafan  tkat  baft  fight 

and  cannot  enter  shaH  avoid  m  deseant^  Hgn^  b. 
Wbaco  the  hair  abaU  take  baaaai  wi^aMsmAMi 

daim  Bade  by  bk  anoastar  to  avtdd  aidaaoent^ 

and^avhaio  not«  sa*.  b. 


>>a|<Hiytt'Wll»|SiiWilfwt»^    ;  Wbetothcadntfaad  ddmof  tfmln  tbe'icbaalon 


'■%i 


oMihoif  aatba 


i/a.  '" 

ksr  granted  land 

'tfwfMMttan.of  ihanlHD  and 

WMJu^utJmM^pod  ta  Md  the 

;  albeit  the  oonfirmatMi  iiift  oani  en- 

'  B^  giwUaveat  in  fee,  the  con- 
ha  the  resendoQ  Aal  M&e  tfar 
',  sai.  a. 


of  tenant  for  life,  a5i.  a. 
Wheio  the  ekfanby  btes  in  ^e  ramainder  for  Wb 
•' akidl  ««r,fl  bim  in  the  raaudnder  in  fea>  aa  tb  the 
^   ranaUnneo  of  sach  deadnt,  and^  okan < not,-  951 . 

a.  b.  a5a,  a. 
Where  the  sanriring  jointenant  shall  take  benefit 
of  a  con^aal  cbdm  made  by  hit  companion; 
s^i.  a. 

'^Vhere 


Oux> 


IVDEX  TO  COKE'S 


CO 


CO 


HImk  and  to  wbtt  pafptw^fwitinwlclatoihrii 

.  amoant  to  aa  entry  aad  tei«ai«  and  wbefa  aiui 

.  to  mhai  not,  AM.  b.  |Mr  <i(.  jNy.  •64-  ••  ft^Si^ 

Whore  such  daiin  out  of  tlM  viow  of  thu  land,  and 

.  Khere  within  tbo  viow,  shaH  be  fuificient,  and 

where  not,  964-  *•  b- 
Within  what  tine  a  continual  claim  ought  to  be 

made  at  the  ooauaon  Jaw,  and  within  what  at 
.  thi«  day,  ft54.  b.  a^.  a.  956.  a. 
Where  audi  claim  at  the  common  law  shall  avoid 

all  manner  of  diseants  hajiponing  within  the  year 

andday,ft56-  b. 
Where  such  year  and  day  to  avoid  a  diioent  shfdl 

not  be  accounted  from  the  disseisin  but  firom  the 
'daim,  S56.  a. 
Where  the  oontmoance  of  possession  after  tvtrj 

sadi  claim  shall  be  a  disseisin,  lor  which  thcj 

i»aitj[  may  have  trespass,  or  a  forcible  entry  if  ,it 

be  with  force,  956.  b.  957.  a. 
Where  such  clahn  made  by  the  servant  of  him  tfiat 

right  hath  upon  hit  commandment,  shall  be  sidB- 

dent  to  avoid  a  disceut,  and  wh^re  not,  957.  b. 

HftS.  a.  and  b.  960.  >• 
Wbera  a  daim  of  goods  shall  amount  to  a  seisnie, 

and  wherr  not,  1 1 1 .  b. 
Where  the  bringing  of  an  action  shall  amount  to  a 

daim,  963.  a.  145.  b. 
Where  the  husband  discontinues  the  land  of  his 

wife  upon  condition,  by  the  entry  of  his  heir  for 

the  condition  broken,  the  state  shall  %'cst  in  the 
.  ^ifo  without  entry  or  daim,  909.  a.    336.  b, 

337.  a. 
Where  an  agreement  to  the  entry  of  a  stranger  in 

tim  name  of  Um  that  hath  right  within  the  five 
.  yean,  shall  be  a  gpod  daim  to  avoid  a  fine,  34^  a. 

96ft.  a. 
Within  what  time  daim  ought  to  be  made  after 

judgment  in  a  writ  of  right  or  upon  a  fine  levied 

at  the  common  law,  954.  b.  969.  a. 
Nendaim  no  prqjndice  to  an  infant  at  the  common 

Uw«  otherwise  to  a  fome  covert,  969.  b. 

Contract. 

The  derivation  of  the  word,  47.  b. 

What  shall  be  said  a  sufficient  contract  whereupon 

to  ground  sn  action  of  debt,  and  what  not, 

169.  b. 

CtHUiiftnt  of  Pleas.    See  Quare  Impeditf 
.  I^t.  33 /af.  8.  c.  3. 


Of  %hat  mattnn  the  eodcsaastical  court  ought  to 
have  connsana*  and  of  what  not,  gO.  a.  b. 

ft 

Cope. 

What  h  ia»  4.  b.  6*  1^ 

Cop^old  and  CopTboIden    S^e  Bailiffi 
Dower,  Stew«rd»  Tenant  at  Will.  . 

llicaignitotiQiiofthawordc^pia,  67- b*  ,   ^ 

The  description  of « tenancy  by  copy,  67*  b.  60.  •• 
Copyholder  may  make  a  lease  for  one  year«  58,  a. 
May  maintaia  an  ejectment,  Old. 
Vibmm  m  caUad,  60.  n. 


^J 


wlmt 


By  what  tUi^  •  ea^ylMU  I 

ported,  68*  b^ 
What  dihkgs  may  ba 

ifoc»6ft.b. 
By  what  penons  admtttaneea  and  vnlnntarv  giants 

by  copy  onght  to  be  made,  and  by  wimt  net, 

68.  b. 
Where  a  grant  by  copy  shall  be  good  by  one  who 

is  not  domoMts pn  ttmptfep^  bb 
By  what  means  copyhold  land  or  right  may  be 

transferred  over^  and  by  what  not,  and  why  ao^ 

by  deed,  68- 1>*  69>  *•  ^t.  b. 
The  form  of  a  copyhold  surrender,  60*  ^ 
Where  such  a  sucrender  out  of  the  ooort  of  Ae 

lord  shall  be  good,  and  where  not,  60-  n.  61.  b^ 

ea.  a. 
What  act,  &e.  by  the  tenant  shaH  be  said  a  forfeit- 
ure of  his  copyhold  estate,  and  what  not,  60*  ^ 

63.  a. 
To  what  purpose  the  lord  shall  be  said  in  by  the 

surrender  of  his  oopyhdd  tenant,  and  to  what 

not,  60-  b- 
Where  the  interest  of  the  copyhold  eatate  shall  be 

bound  by  4he  surrender,  and  the  admittance  q$ 

the  lord  shall  have  relation  unto  it,  60*  b.  in.  a. 
Where  the  estate  of  cetfuy  qu€  uae  shall  eosoe  the 

limitation  in  the  surrender,  and  not  in  the  admit* 

tancc  of  the  lord,  59.  b.  60.  b. 
Where  the  lord  shall  be  compelled  to  make  admit- 
tance according  to  the  surrender  to  him  which 

was  domiiMi  pro  temipmt  before,  60-  ^ 
Where  a  custom  to  have  fines  of  copyhold  tenants 

upon  the  alteration  of  the  lord  or  tenant,  ahnU  ba 

good,  and  where  not,  59.  b. 
Where  fines  incertain  are  nnreasanably  eaactod, 

the  copyholder  shall  not  be  coaspelwd  to  pay 

them,  69<  !>•  ^'  a. 
How  copyhdders  shall  implead,  and  be  iaqpkadad, 

and  the  form  of  such  plaint,  60.  a. 
Where  a  cof^hold  may  be  intaaled,  and  soch  intaal- 

sJso  docked  by  surrender,  60.  b. 
What  remedy  a  copyholder  hath  against  bia  lord 

for  an  ejectment  without  cause,  Oo.  b.  61 .  a.  6a.  br 

63.  a. 
Wliat  remedy  a  copyhold  tenant  hath  for  aa  civo- 

neoQs  recovery  in  the  court  of  his  lord,  Oo.  a. 
Whe  oflioo  and  duty  of  the  lofd  of  a  oopyboU* 

nianor,  59.  b. 
Where  admittances  by  the  lord  ont  of  the  oonrt  or 

manor  shall  be  good,  61.  b. 
Where  the  wife  of  the  copyholder  shall  be  endowed^ 

and  where  not,  33.  b. 
Tenants  by  the  ver^e,  why  10  called,  and  how  they 

diifor  from  tenants  by  copy,  61 .  a, 

Comage* 

What  It  is,  loO. 

l^Bnaat  by  oomnga  paid  no  csenage,  ^ 

•Corodjf.  "Av  Appottdmi* 

to  n 

T 


Whapo  n  bnasn  or  Umd  nay  bo 
ooiDdy,4e.a« 


Corpaniion.    Sm  Homage^  Leaaea* 


Tht  description  of  a  corporation,  and  why  so  called, 
960.  a. 
TTiyiw^  W9  fcwii^,  WW.  ■.  .      The  diiisioo ofcompcation,  9rf a.  96^  a« 

How  coptbolden  in  ndcnt  ttnea  wtre  cdkdi    ^9ow  aHoy  sovcfaTways  •  corpomtiBa  mj  onm^ 
68.a.ei.n,ei.a.  oeace  «ad  be  dtebUihcd,  d&o.  a. 

•  -   Wbnt 


COMMENTARY  UPON  LITTLETON. 


CO 


Qxxxff 


tht  florpoatioD  tlialf4ake  a  fee  simple  without 


.■^  '.  ^ 


VWr  t  sole  oorparatioa  shall  taka  m  fefi-jom^ie 

%fi«  4»fiiptei  hihw^g  to  a  BDrporaliOB  b^ 
|rc«apfi(«  M  fytCTPitif  hy  thocfaangaDf  the 
UK  coporataoD,  aod  where  Dot,  loa.  b.  *. 

Inds  shall  re^i9rtgm-4h»-4oiior,  and  ahatt  MOt 

<iP»  *4d|lMfcf  WPM  iMi  i»  j»aytmaialMi»  at.vrit , 
cfi^t,  aad  whevQiaaA  «b*l  ii0t;'84>.  ^  f^ 

%  |cc/dislL bM*  th^«iic»M09»  aad  -fCiiece 

^^y  <ihMi  iWiiiiiiwiilWHl  nlMjt idntiiadto 

Aff»^  imnkm^^f^  •uAm  nmxbm  law, 
m  how  they  are  now  restnuoed  by  statuMt, 

%)«H»fi  ^dtty  itmptod  bjra  iHshop^dm, 
B^  (Kapler,  he.  and  what  not,  44.  a..jgpd  b. 

yrsM  i»iiHct»pTyli^  -lay  do  and  tmum 
WK:*iri  vkum^aBd  tfbatJMt,  6ft«b.  46*  b. 

Hdisfntt  «a  »  coipomtioii  aggracate*  aibeit 
^  keid  of  the  oorp0iMk>9  be  loaodng  at  tb* 
^MLkt^fmAt  vmkMhmte  not,  %^  a. 

CwBptionWH^toA   M  Atta!hd6r,  Heir. 

^'^vMMtf  fei^^te|^  tbe  blood  said  to  be 

""nptcd  by  attainder,  391.  b. 
y<»r^BHi»yWood  coiTOpted  by  attainder 

^^MMM^'aild  by  what  not,  8,  a.  301.  b. 

^  mHi<fa-^  ftb^Iif  the  ttfher  Aalt  dii- 
J^*g  itiiie  t^irihciie  to  hU  nfother,  ra.  a.  ' 
"*^«"*%iklib  «r  blood  In  tbe  father  shaU  dls- 
•«4e  am  to  inljbfl^^to  Ws  brother,  and  wh^re 

'^gw^tiliW  Mood  in  tlie  ddmt  son  ihaQ 
,~^*<faeqit to  tfaeyoungest,  13. a.  39a. a. 
"I^'y j^liih^» "ty  fBsrtidl  Uii^  00  corrup- 
**  wlfci^-l  JfTa. 


I  •*. 


CoBinage. 

^^  and  by  wbou  a  writ  of 

'^  k^  (or  a  rent  charge  or.aeck^  iM. 


liilh 


^     t 


«JJ^.wofds,^«Kd6.  , 


CO 


covenant  before  it  be  broken  ;  sfcus  of  a  releas<^ 

oliw  111  Slit  »n^«fe.    '   . 
Wbe«B  upeaj^coMiiMDt  t»  ipay  tntoey  flt  itf^iJl 

days,  after  the  Aral  defaalt  te  aefion  of  eofvnant 
,  UeUi;  olber«iM»  of  ;debt'  upon   an  obligfttidfY, 

How  to  plead  performance  of  co^dtents,  303.   ' 


Ccvwtofe.  Stf^  Bastard,  Baron' and  Femi^^ 
Banishinehtj  Forfeiture,  tnfimt. 

Tb©  ligriifieatiol^  of  the  word,  and  whence  so  call  ed 

113.  a. 
Where  a  feme  covert  may  be  a  btirchaser,  and 

where  the  estate  ihalt  be  said  to  So  in  her  before 

the  amement  of  her  husband,  3.  a.  35^.  b. 
Wiere  Ia6hes  $ha!!  be  adjudged  in  a  ferae  cotcrf, 

and  where  not,  24(5.  b.  35a.  a.  356.  b.    ' 
Where  a  feme  covert  may  sue  and  be  sued  'wit^odt 
'    her  husband,  13a.  b.  133.  a.  per  tot.  pag. 
Where  the  breach  of  a  condition  in  Taw  shall  be  a 

ibHbiture  of  the  office  or  estate'  of  a  ferae  covert, 

and  where  rio>,  «i33.  b.  /' 

To  what  purposes  a  procurement,  precedent^  or 

agreeiftent  subsequent  shaH  make  a  feme  covert 

a  disseisoress,  and  to  what  not,  357.  b. 
No  privilege  of  honclaim  to  a  feme  covert  at  the 

common  Uw,  369.  b.  .    .       .     • . 

« 

Covia  and  Fraud.  See  Fad«i(ui«,  Remit-' 
ter,  Stat.  13  EL  c.  15.  2JEIC.40 
14  JB/.  c.  8.  a  I  H.  8 .  c.  15,  Stat  Mertofh. 
c.  6.     Wardship,  Warfantyi^ 

The  description  and  derivation  of  the  word,  357, 
a.  h. 

Where  assignment  of  dower  or  other  lawful  act 
compassed  by  covin,  shall  be  avoided,  35.  a» 
857- b.  .      / 

Where  upon  a  Condition  of  payment  of  money,  a 
covinoos  payment  in  show  shall  be  no  perform<* 
ance,  309.  b. 

Where  and  how  fraodukA*  g^tyreyanoes,   eitor^ 
tioas,  &c«  shall  be   avoided  at  this  day,   and 
agamst  what  penoM  tbtty»^'abiU*b«  Md«,«i4" 
against  what  not,  3.  b«  ,    .  .,     .  .    .    ,  ■ 

Where  a  ttcovuj  by  cuviikagNMti  a  |«i«l  isi^li^ 
shall  be  a  forfeiture  of  his  estate,  3G3.  a.  290^  4W 

Where  a  oollatend  warranty  after  a  disseisin  by 
corin  shdil  be  no  har,.g06.  b.    .  j    ««   c..<...i.    ^^ 

Where  a  termor  for  yeassi  guard  iaiv   tenant  by 
statute-mercham,  ^i(*|fft,'^c.4haH' falsify  a  reco- 
very by  covin,  had  agniost  him  ki  .|b«>jN)r«iMUi#>' 
and  where  not,  46,  a. 


11.- 


T^ 


Count.     See  Flf^adings,  Writ. 

The    etymology   and    signification  of  the   ^otd^ 
•    »7.  a^  ^        •  •*      ^^' 

The  office  and  nature  of  a  oountr  '  7-  a-  303-  h. 
Wh«re  tbe  coant  varying  from  Iho  wor<ls  U,tlkt 

writ  shall  he  good,  and  where  not,  26.  b,  ^4.  b. 

336.  b.  344.*. 

Court  SeeAdmniyMarek^ 

The  defittit&n  and  derivation  of  the  woni,  40.. 
The  divert  kinds  of  inferior  courty,  mA 
■^r  '-  judges  of  them,  i6id. 

mt^m4mAi^pr»  •nJourtiBBJWi,  wheneS  so  called,  wbo#e  jud^  sst^ 


.  ^       .  ty. 

HuT^^i^b.aBg.a, 

^iSl^iS^S!^*f  thcM«Mi«>a 
Z!^  ".^  <Mcntnrg,  albeit  he  never  seakd 

<»— —  in  deed  abaU  de«^  the  coV<r- 


'(Ixxxu) 


INDEX  TO  CdKE'Sr 


cu 


DA 


in  what  p!ace  inch  court-ought  to  be  holden,  and 

in  what  not,  58.  a.  a6o.  a. 
What  court*  are  of  record,  and  vrhat  not,  117.  a. 

168.  b. 
The  antiquity  and  jurisdiction  of  the  courts  of 

kingVbench  and  common-pleas,  71.  b. 
The  county  court,  toum  of  the  sheriff,  and  court- 

leet,  68.  a.  b. 
llie  ecclesiastical  court  and  its  jurisdiction,  96.  a.  b. 

344.*. 
What  the  court  shall  judge  of,  58.  a. 

Court  of  record  is  the  king's,  1 1 7.  b.  ft6o.  a. 

of  record,  what  they  hold  plea  of,  a6o.  a. 

■         of  record,  how  erected,  960.  a. 

Cut  in    Vita.     See  Quod  Ei  Dtforceaty 
Resceity  Stat.  W.  3.  c.  3. 

Where  upon  a  recovery  in  an  action  of  waste 
against  the  husband  and  wife  by  default,  the  wile 
shall  hare  a  cut  in  «jtd,  355.  b. 

Curtesy  of  England.    See  Attornment, 
Waste,  Warranty. 

Tlie  description  of  a  tenant  by  the  curtesy  of  Eng' 

hmd,  and  why  90  called,  ag.  a.  30.  a. 
Of  what  things  the  husband  shall  be  tenant  by  th« 

curtesy,  and  of  what  not,  39.  a.  b.  30.  b. 
Of  wliat  estate  of  the  wife  the  husband  shall  be 
.  tenant  by  the  curtesy,  and  what  not,  ag.  b. 
Of  what  seisin  of  the  wife  the  husband  sliall  be 

tenant  by  the  curtesy,  and  of  what  not,  29.  a. 

40.  a. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

of  an  estate  in  suspend,  and  where  not,  09.  b. 
Where  a  seisin  shall  be  sufficient  to  make  a  tenancy 

by  the  curtesy,  that  shall  not  make  a  jMSienio 

fratru,  15.  b. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

of  a  seisin  of  his  wife  had  by  intrusion  upon  the 

Ictog,  30.  b. 
Wliat  time  of  having  issue  sufficient  to  entMe  the 

husband  to  be  tenant  by  the  curtesy,  and  what 

not,  sg.  b.  30.  a. 
What  manner  of  issue  sufficient  to  entitle  him,  and 

what  not,  ag.  b. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

without  having  issue,  30.  a. 
Where  the  husUind  shall  be  tenaitt  by  the  curtesy 

of-  an  estate  of  the  wife  determined,  and  where 

not,  3a  a. 
What  tilings  necessary  to  a  tenancy  by  the  curtesy, 

30- »• 

To  what  purposes  the  estate  of  tlie  husband  after 

issue  is  respected  during  the  life  of  the  wife,  30.  a. 
77.  a.  124.  b. 

Where  the  husband  after  the  death  of  tlic  wife  can- 
not wave  hie  estate  by  the  curtesy,  and  claim  by 
devise,  30.  a. 

Where  the  crying  of  the  child  is  not  necessary  to 
entitle  the  husband  by  the  curtesy,.30.  a. 

>Vhere  the  husband  shall  be  tenant  by  the  curtesy, 
albeit  the  issue  cannot  by  possibility  inherit,  and 
where  not,  ag.  a.  40.  a. 

In  whtit  cases  a  man  by  having  issue  shall  be  tenant 
by  the  carter y  where  a  woman  shall  not  be  en- 
dowed, 30.  a.  1). 

When  and  why  the  husband  fball  be  tenant  by  tha 


curtesy  of  a  castle,  of  which  the  wife  is  nof 
dowable,  30.  b. 
Where  a  feoffment  upon  condition  shall  be  extinct 
to  a  tenant  by  the  curtesy,  notwithstanding  an 
entry  for  condition  broken,  30.  b. 

Customs.  See  Devise,  Gavelkind,  Preacrip* 
tion,  Relief,  Surrender,  Wardship. 

The  derivation  and  several  aoceptatiou  in  law  of 

the  word  (contuetudo)  58.  b. 
What  thmgs  necesaary  to  the  essence  of  ft  custom, 

110.  b.  113.  b. 
The  difference  between  a  custom  and  a  prescript 

tion,  113.  b. 
In  what  places  a  custom  may  be  alleged,  and  what 

customs  may  be  alleged  m  uphmd  towns*  and 

what  in  bormighs,  33.  b.  1 10.  b. 
Why  tliey  ma^  alter  the  common  law,  113.  a. 
Customs  against  reason  void,  59,  b.  6^.  a.  141^  a. 

141.  a. 
Where  a  custom  within  a  manor  to  have  a  ine  of 

every  tenant  for  marrying  of  his  daughter  wjth- 

oot  the  lord's  license,  shall  be  good,  and  where 

not,  139.  b.  140.  a. 
In  what  customs  a  prescription  ought  to  be  alleged, 

and  in  what  not,  1 75.  b. 
Custom  of  Borough  Ec^giiish,  what,  1 10.  b.  ^40.  b. 
Custom  that  the  youngest  son  ahall  inherit  if  he  be 

not  of  the  half  blood,  good,  140.  b. 
Custom  that  the  eldest  daughter  or  sister  ouly  ahaH 

inherit,  good,  Und, 
Usage,  and  not  usage,  a  good  argoment  in  Jsw  for 

proof  or  disproof  of  any  matter,  81.  a.  b. 

Damages.  See  Abettors,  Averment,Dower, 
Quare  ImpedU^  Stat  8  i/.  6*  c.  9.  oi 
GlocesteTf  c  i.  Waste. 

The  proper  signification  of  the  wor3,  357.  a. 
Where  upon  a  joint  action  and  recovery  by  parce- 
ners, damages  shall  enure  to  them  in  severalty, 

198.  a. 
Where  upon  a  recovery  in  waste  by  the  aunt  and 

niece,  for  waste  done  in  the  life  of  the  otbei 

sister,  the  aunt  only  shall  recover  damages,  Und, 
Where  upon  a  recovery  in  waste  by  the  tenant  foi 

life  and  him  in  the  reversion,  he  in  the  rcversioi 

only  shall  recover  damages,  43.  a. 
Where  in  an  action  of  trespass  damages  shall  be  re 

covered  for  the  entry  only,   and  where  for  al 

mean  occupation,  357.  a. 
Where  in  a  writ  of  entry  upon  the  stat.  R.  3.  da 

mages  only  shall  her  ecovered  for  the  entry,  am 

not  for  the  mean  profits,  357.  a. 
Where  upon  a  feomnent  by  a  disseisor  to  diver 

persons,  the  survivor  not  agi^iilg  to .  tho  ieofi 

ment  shall  be  excused  of  damages  in  a  writ  o 

entry,  369.  b. 
Where  the  plaintiff  may  release  damages,  and  hav^ 

judgment  of  the  principal,  355. 

Day.    See  Debt,  Payment,  Time. 

The  legal  acceptation  of  the  word,  1 34.  b. 

The  common  days  between  lummons  in  real  u 

tiona,  and  the  return,  ibid. 
The  days  anciently  allotted  to  fslona  m  trial  of  lU 

to  oBBke  their  dHtace,  and  te  course  of  pre 

ceedin 


COMMENTARY  U 

DE 
in  tb«  king's  bench  upon  indfctmrat  at 

tbis  cUjr»  tUi. 
Wbat  ve  said  dia  speeiaUs,  and  what  diet  gratia, 

la  wltat  cases  soch  days  are  granted,  and  in  what 

uat,  ibid. 
To  wliat  purpose  tlie  day  of  nasi  print  and  the  day 

ia  bank  are  said  idi  one,  135.  a. 
Weak  are  laid  dietjuridici,  and  dies  nonjuridiei, 

13^  a. 
Wba  dia  mriyiaala,  and  dia  naturala,  135.  a. 
At  whal  tUae  focei^  nations  begin  to  account  the 

Wb&c  dkall  be  said  a  year,  half  a  year,  a  quarter  of 
a  year,  and  what  a  month,  in  legal  computation« 

lUbere  the  common  law  gave  the  disseisee  a  year 
^  a  day  after  his  claim  to  enter,  the  day  of  bis 
daim  afaall  be  taken  incluaiTely,  156«  a. 

Wboe  ia  a  pfotection  of  profecture,  for  one  year, 
Ike  day  of  the  teite  shall  be  taken  inclusive)y» 
ijow  bu 

ia  advice  to  students  in  spending  the  day,  64.  b. 


(kxxiii) 


Doa  and  Chapt^.     See  Bishop,  Clergy, 

Corporation. 

Vm  etymology  of  tbe  word  dean,  95.  a. ^ 

7^  BaBBSr  bow  deaas  came  in  and  an:  lustailed  at 

t^  day.  and  bow  formerly,  95.  a. 
CkK^ttr  what,  and  tbe  several  sort  of  chapters,  iftid. 

Debt.    See  Acceptance,  Attornment, 
CoDtraet,  Execution,  Infiint. 


as  aetxm  of  debt  lietfa  for  rent,  and  where 

oot,  47-  »-  *>-  57- 
Wk«t  diaD  be  said  a  good-  plea  in  debt  for  rent| 

47-  b. 
Wbm  aa  action  of  debt  for  relief,  escuagc.  &c  and 

vbere  not,  47.  b.  83.  a. 
Vlat  abaU  be  a  sufficient  contract  whereupon  to 

eraaod  an  action  of  debt,  and  what  not,  163.  b. 
"Wbefe  apoD  payment  of  money  at  seYeral  days  an 

■daoaol'  debt  liedi  not  before  the  last  day  be  past, 

47-  h.  «9a.  b. 

Wboe  it  lies  00  a  judgment,  951.  b. 

Wbtre  tbe  execotors  shall  have  an  action  of  debt 

for  ilw  aireasages  of  rent,  which  the  testator 

tJTlf  rmilrl  not,  146.  b. 
Whoe  an  action  of  debt  lieth  against  an  iniant 

mpoB  a  oontFBCt,  and  where  not,  17a.  a. 
Wbeve  by  a  release  of  all  debts  an  execution  shall 

be  dbchaiged,  7C.  a. 

Decies  tanium. 

Wbne  it  lies,  369.  a. 

Deeda.  See  Charters,  Chattels,  Defea- 
sance, Dower,  Estoppel,  Exchange, 
H^adum^  lorolment,  Livery,  Obli- 
gaticMi,  Partition. 

A  deed,  wbt,  and  what  things  Incident  thereunto, 

4$.  b.  171.  b. 
IW  Cvcrt  kinds  of  deeds,  35.  b.  36.  a. 
Thrsevcnl  parts  of  a  deed,  and  the  natfire  and 
of  eadi  pwt,  6.  a.  939.  a.  b. 
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Where  a  deed  shall  be  good,  albeit  the  formal  and 

orderly  parts  thereof  be  wanting,  7.  a. 
The  difference  between  a  deed  and  a  charter,  9.  a. 
What  shall  be  said  a  good  delivery  of  a  deed,  and 

what  not,  36.  a.  49.  Ix 
Where  a  deed  shall  receive  trial  per  pa»,  and  Where 

by  the  court,  35.  b. 
Divers  rules  concerning  tbe  construction  of  deeds, 

36.  a. 
The  antiquity  of  sealing  deeds  and  charters,  7.  a. 
How  the  dates  of  deeds  were  anciently  omited,  6.  a. 
Where  every  deed  ought  to  be  in  parchment  of 

paper,  35.  b.  171.  b.  339.  a. 
Where  a  letter  of  attorney  may  be  contained  within 

a  deed  of  feofTment,  and  where  not,  53.  b. 
What  inheritances  shall  pass  without  deed,    and 

whatnot,  131.  b. 
Where  and  why  a  deed  bemg  pleaded  ought  to  be 

shewed  in  court,  35.  b.  13 1.  h.  315.  a.  b. 
What  manner  of  deed  is  pleadable  in  court,  and 

what  not,  335.  b. 
W^here  a  stranger  to  a  deed  may  take  benefit  thereby* 

without  shewing  the  same  in  court,  and  where  not, 

367.  b.  317.  b. 
Where  and  by  what  perso^  a  condition  may  be 

pleaded  without  shewing  a  deed  in  court,  ant^ 

where  and  by  what  persons  not,  335/a.  b.  336.  a* 

393-  «•• 
Where  the  deed  of  condition  ought  to  be  shewed, 

albeit  the  condition  be  executed,  and  where  not, 

336.  a.  337.  b.  330.  b. 

Where  a  deed  remaining  in  one  court  may  be  pieced 
in  another  court  without  shewing  forth,  33.  b. 

tNliere  a  deed  shewed  in  court  sh^l  be  said  to  re- 
main in  the  custody  of  the  court,  and  where  in 
the  custody  of  the  party,  331.  b. 

A  deed-poll,  what,  and  whence  so  called,  339,  a. 

AVhere  one  person  may  take  advantage  of  a  deed- 
poll  made  to  another,  and  how,  331.  a.  b.  »33, 
a.  b. 

The  description  of  an  indenture,  and  by  what  names 
it  was  called  anciently,  and  by  what  at  this  day, 
339.  a.  143.  b. 

Where  a  deed  begimdng,  Hec  indentara,  and  with- 
out any  actual  mdenting,  shall  be  no  indenitore  y 
tecus  if  tbe  -parchment  or  paper  be  indented, 
though  there  be  no  such  words,  143.  b.  329.  a. 

The  several  kinds  of  indentures,  and  the  forms  of 
them,  339.  b.  330.  a. 

Where  upon  a  gift  in  tail  by  indentnre,  the  part  ot 
the  donee  after  his  death  without  issue,  shall  be- 
long to  the  donor,  339.  a. 

Wliere  an  indenture  shall  be  said  the  deed  of  the 
feolfee,  albeit  no  mention  be  made  of  putting  hia 
seal  to  the  deed,  and  where  not,  330.  b. 

Where  a  man  shall  take  and  be  bound  by  an  indeii* 
ture,  albeit  he  never  sealed  the  deed,  and  where 
not,  330;  b.  331.  b. 

Default.     See  Disceit,  Nonsuit,  Quod  Ei 
Deforceatf  Retraxity  Recovery. 

The  legal  acceptation  of  the  word,  359.  b. 

The  several  causes  allowed  by  the  law  fur  saving  a 

default,  359.  b. 
Where  sickness  shall  be  no  cause  to  save  a  defaulr; 

ibid, 
Wbare  judgment  final  shall  be  given  in  a  writ  of 

right  upon  default  of  the  tenant,  395.  b. 

f  2  Defeasance. 
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Defbasance.    See  Deeds^  Execution. 

The  derWmtioD  of  the  word,  33&  b. 

Where  aad  what  inheritancet  maj  be  defeated  by 

indentures  of  defeasance,  and  where  and  what 

not,  936.  b.  937.  •> 

Defence. 

What,  and  the  derivation  of  it,  197.  b. 

When  to  be  used,  127.  b. 

Divided,  ibid. 

How  to  be  made,  ibid. 

Deforcement.     See  Abatement. 

The  signification  and  derivation  of  the  word,  331.  b. 

Degrees.    See  Frankmarriage. 

Gradut  unde  dicitur,  II4.  a. 

The  several  sorts  of  degrees  in  a  writ  of  entrj, 

938.  b. 
W' hat  estate  or  change  shall  make  a  degree  to  have 

a  writ  of  entry  in  die  per,  and  what  not,  939.  a. 

318.  a. 
Where  afbcit  the  degrees  be  once  past,  the  writ 

may  be  brought  within  the  degrees  again,  339.  a. 
Where  two  estates  shall  make  but  one  degree  in  a 

writ  of  entry,  ibid. 

Demand.     See  Release,  Request. 

The  several  kinds  of  demands,  991.  b. 

At  what  place  and  time  a  demand  of  a  rent  to  enter 
for  a  condition  broken,  or  to  have  an  assise,  ought 
to  be  made,  and  at  what  not,  144.  a.  153.  a.  b. 
901.  b.  909.  a. 

Where  a  distress  is  granted  apon  not  payment  and 
demand,  yet  the  grantee  may  distrain  after  the 
day  of  payment,  withoat  any  demand,  144.  a. 
009.  a. 

Demurrer.     See  Statute  27  EL 
4  4r  5  Anna. 

Demurrer  what,  and  whence  derived,  71.  b. 

The  form  of  a  demarrer,  71 .  b. 

The  several  kinds  of  demorrers,  79.  a. 

What  things  are  admitted  by  a  demurrer,  and  what 
not,  79,  a. 

Where  there  is  a  demurrer  for  part,  and  issue  for 
other  part,  which  shall  be  first  tried,  79.  a.  195.  b. 

The  course  of  the  proceeding  of  the  judges  upon  a 
demurrer,  79.  a. 

Where  the  party  shalh  alledge  special  matter,  and 
conclude  with  a  demurrer,  79.  a. 

Where  a  demurrer  may  be  upon  aid-prier,  receipt, 
voucher,  wager  of  law,  &c.  79.  a. 

Where  the  party  shall  be  compelled  to  join  In  de- 
murrer, and  where  not,  79.  a. 

Dene,  Denne. 

The  meamng  of  the  words,  4,  b.  5.  b. 

Denizen.    See  Alien,  Ligeance. 

The  etymology  of  the  word,  199.  a. 
The  several  acceptations  of  the  word,  199.  a. 
Tbe  difiefer«e  between  naturalitation,  and  denisa- 
tion  by  the  king's  l«tten  patents,  8.  a.  199,  a. 


Deniaen  may  porchase  hmds,  9.  b.  8.  a.  • 

What  issue  of  the  denisen  may  inherit,  9.  b.  8.  it;- 

Departure*  iSee Action,  Pleading,  Retraxit 

Departure  in  pleading,  304.  a. 
Where  the  rejoinder  containing  matter  subsequent, 
to  the  bar  shall  be  a  departure,  and  where  not, 

304-  a- 
Where  the  defendant  pleads  performance  of  cove* 
nants,  and  the  plaintifif  replies  that  he  did  ope 
such  an  act,  &c.  to  say  that  he  offered  to  do  it, 
and  the  plaintiff  refused,  shall  be  a  departure, 
304.  a. 

Where  the  [Mrty  entitleth  fainiself  by  the  common 
law,  to  make  it  good  by  a  custom  or  act  of  par- 

'  liament,  shall  be  a  departure,  304.  a. 

Where  the  party  pleads  an  estate  generally,  in  his 
second  -plea  to  maintain  it  by  a  matter  tanta- 
mount in  law  shall  be  a  departure,  304;  a. 

Where  the  plaintiff  counts  olf  a  gift,  and  maintains 
in  his  replication  by  a  recovery  in  value,  this  t» 
no  departure,  ibid. 

Where  in  an  action  transitory  the  varying  of  the 
plaintiff  in  his  replication  from  the  time  and 
place  alleged  in  the  count  shall  be  no  departure, 
989.  a.  b. 

Deraignment.    See  Warraiily. 

The  signification  and  derivation  of  tbe  word,  1 36.  b» 

Detinue. 

Where  and  for  what  things  a  writ  of  detinue  lieth, 
and  where  and  for  what  not,  986.  b. 

Where  the  defendant  shall  wage  liis  Uw  in  a  detinue; 
and  where  not,  ibid. 

Where  in  a  detinue  of  charters,  summons  and  seve- 
rance lieth,  986.  b. 

Where  a  release  of  actions  personal,  shall  be  «  good 
plea  in  detinue  of  charters,  ibid. 

Where  a  capiat  lieth  in  a  detinoe,  and  where  not, 
ibitt. 

This  action  is  now  disused,  and  why,  tW^ 

In  what  cases  it  is  better  to  bring  an  action  of  de- 
tinue, than  an  action  of  trover^  ibid. 

Devise.  See  Attornment,  Condition, 
Entry,  Stat  32  H.  3.  c  1.  34 //.  8. 
c.  5.  Testament,  Uses. 

Tlie  signification  of  the  word  (devise)  1 1 1 .  a. 

Where  devises  ought  to  have  construction  accord- 
ing to  the  intent  of  the  devisor,  and  where  not, 
95.  a.  399.  b.    . 

Where  an  inheritance  shall  pass  by  devise  without 
the  word  (heirs)  9.  b.  399.  a.  b. 

Why  in  devises  a  greater  latitude  is  allowed  than 
'  in  any  conveyances,  9.  b. 

When  a  subsequent  devise  shall  not  be  a  revocation 
'  of  the  former,  1 19.  b. 

A  devise  to  a  man  and  his  heirs  male,  a  good 
estate-tail,  97.  a. 

Where  by  a  devise  to  a  roan  and  his  heirs  males  the. 
son  of  his  daughter  shall  not  inherit,  95.  a. 

Where  an  estate  may.  pass  by  tlevise,  that  can- 
not by  act  be  eiccuted  in  the  life  of  tbe  deyisor,. 
4s.  a. 

\Vher» 
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TTbctie    dK  deviwe  abatt  take  tlw  thiqg .  devised 

witfaoBt  the  utent  of  the  execntorB,  «nd  where 

not.  111.  a. 
Where  «poo  a  deriae  of  lands  the  freehold  shall  he 

aid  m  the  devisee,  before  entiy,  1 1 1.  a. 
What  remed  V  the  devisee  hath  upon  the  intrusion 

of  a  stivnger,  and  a  descent  cast  hefore  his  entrr, 

Bmae  of  lands  bj  cnstom  before  the   statutes, 

vhere  good,  and  where  not,  a.  b. 
Where  bj  a  castom  to  devise  lauds,  a  devise  of  a 

rent  out  of  the  same  lands  shall  be  good*  1 1 1.  a. 
Where  derises  of  lands,  &c.  since  the  statutes  of  39 

and  34  H.  B.  shall  be  good,  and  where  not,  and 

vhere  such  devises  shall  be  good  for  the  whole, 

sad  where  hat  for  part,  1 1 1.  b.  per  tat.  par. 
Where  the  castom  to  devise  lands  holden  by  knights 

service,  ahsdl  oontinne,  notwithstanding  the  mak- 

iag  of  those  statutes,  1 1 1.  b.  1 15.  a. 
Where  a  devise  by  the  husband  to  the  wife  shall  be 

eood,  hot  not  e  amtra,  1  la.  a  b. 
Where  a  devise  of  lands  to  be  sold  by  execnton 

shall  be  good,  and  where  snch  sale  by  them  shall 

be  gamd,  and  where  not,  lis.  b.  113.  a  336.  a. 


Whoe  a  feoffiDent  being  made  to  the  use  of  a  last 
«9,  or  of  soch  persons  as  shall  be  named  in  the 
last  vriiU  the  estate  shall  be  said  to  pass  by  the 
«3,  and  where  by  the  feoffment,  971  •  b. 

Dilapidations. 

May  be  sued  for  m  the  ^iiitual  court,  ^  b. 

an  action  on  the  case  will  lie  for  them  at 
law,  sMI. 


Diafailirf.    See  Alien,  Capacity,  Exconi- 
mmncation,  Outlawry,  Profefision. 


in  law  in  the  person  to  bring 
and  who  were  anciently  disabled, 
sd  who  at  this  day,  128.  a  135.  b. 

Disceit.     See  Qjuod  Ei  DeforceaU 


a  recovery  by  default  in  an  action  of 
Hofdiscqtlietb,  355.  b. 
a  reoovcty  by  defoult  had  against  a 
in  prison,  a  writ  of  deceit  licth  not,  959.  b. 


Discent.      See  Appeal,  Attainder,  Chat- 
CompCion  of  Blood,  Entry,  Heir, 


Ihe  ■Miiiralinn  and  derivation  of  the  word,  337.  a. 

i^b.  163.  h. 
Whoe  lie  heir  shall  be  m  by  discent,  of  an  estate 

Chat  hj  ponibiDty  cotdd  not  be  his  anoestor^s, 

J9t.h. 

Difldaimer. 

The  efy  uiolour  and  signiiication  of  the  word,  102.  a 

Ihe  seven!  anids  of  disclaimers,  lOQ.  a 

^"^bwe    aod  what  persons  may  disclaim  in  the 

■i^aory,   and  where  aad  what  net,  aoa,  a 

201.  K  ios«  a. 
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•  What  is  wrought  by  such  disclaimer  in  the  seigniory* 

10a.  b. 
Where  upon  the  disclaioier  of  the  tenant  in  real 
action,  the  demandant  may  enter  before  judg- 
ment, 363.  a.  363.  a. 

Discontinuance.  See  Condition,  Corpo- 
ration, Entry,  Stat.  32  H.  8.  c.  28. 
1  H.  7.  c.  20.    34  H.  8.  c.  20. 

The  description  of  a  discontinuance,  335.  a 

The  derivation  and  several  acceptations  of  the 
word,  335.  a 

How  many  several  ways  a  discontinuance  may  be 
wrought,  and  to  the  prejudice  of  how  many  se- 
veral persons,  335.  a  b. 

What  inheritances  may  be  discontinued,  and  what 
not,  337.  b.  331.  b.  333.  a  b.  335.  b. 

Where  the  divesting  or  displacing  the  estate  of 
another  by  alienation  shall  work  a  discontinuance, 
and  where  not,  337.  b. 

Where  the  alienatfon  of  a  corporation  was  a  dis- 
.continuance  to  the  successors  at  the  common 
law,  and  where  not,  335.  b.  341.  b.  346.  a  and  b. 

347- *• 

Where^md  what  act  by  the  husband  was  a  discon- 
tinuance of  the  lands,  &c.  of  his  wife  at  the  com- 
mon law,  and  what  shall  be  a  discontinuance  at 
this  day,  and  where,  and  what  not,  396.  a  per 
tat.  pag. 

What  act  or  conveyance  by  tenant  in  tail  shall  be 
a  discontinuance  of  the  estate  tail,  and  what  not, 
3S&  b.  337.  a.  b.  338.  a.  334.  b. 
,  Where  the  feofiinent  of  the  husband  being  jcrintly 
seised  in  special  tail  with  his  wife,  shall  be  a  dis- 
oontinmmce  to  the  issue  after  the  death  of  ihe 
wife,  336.  K 

Where  the  alienation  of  one  jointenant  shall  be  no 
discontinuance  to  his  companion  surviving,  166.  a. 
137.  b. 

Where  a  partition  between  parceners  shall  work  no 
discontmuance,  173.  a 

Where  a  warranty  annexed  to  a  release,  or  con- 
firmation shall  work  a  discontinuance,  and  where 
not,  338.  b.  339.  a.  339.  a 

Where  the  release  of  an  abbot  with  warranty  shall 
be  no  discontinuance  to  his  successor,  339.  a. 

Where  the  grant  of  a  rent  in  fee  with  warranty  by 
tenant  in  tail  shall  be  no  discontinuance  to  his 
issue,  but  at  his  election,  333.  b. 

Where  tenant  in  tail  of  a  rent  disseises  the  ter- 
tenant  a  feoffment  by  him  with  warranty  shall  be 
no  discontinuance  of  the  rent,  ilud. 

Where  a  grant,  release,  or  confirmation  in  fee  to 
a  lessee  for  years  b^  tenant  for  life,  or  in  tail, 
shall  work  no  discontinuance,  399.  b.  330.  a.  b. 
33^.  b. 

Where  the  conveyance  of  an  mheritanoe  that  lieth 
in  livery,  whereto  no  livery  is  requisite,  shall 
work  no  discontinuance,  333.  b. 

Where  a  fine  levied  by  tenant  in  tail  of  a  reversion 
upon  a  lease  for  years  shall  be  a  discontinuance ; 
seeiuof  a  reversion  upon  a  lease  for  hu  own  life, 

333- 1>* 
Where  a  lease  by  tenant  in  tail  for  the  life  of  the 
lessee  was  a  discontinuance  at  the  common  lasr 
durine  the  particular  estate,  333.  a  336I  a  338.  b. 
Vide  Stat  33  H.  8.  cop.  38,  where  such  lease  shall 
be  good  at  this  day,  and  where  not. 

f  3  Where 
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Where  the  freehold  may  be  d'uoontiQDed,  tad  not 
the  reversion,  333.  a. 

Where  a  reversion  lo  fee  upon  a  lease  for  life,  or 
gift  in  tail  being  executed  in  the  life  of  tenant 
in  tail,  who  made  the  estates,  shall  be  a  diacon- 
tinuance  t^  his  issue,  and  where  not,  333.  a. 

^34-  a-  335-  b. 

lere  a  eift  in  tail  by  tenant  in  tail,  and  a  release 
to  the  donee  in  fee,  shall  be  no  disconthiuancc 
after  the  death  of  the  donee  without  issue ;  jerus 
of  a  lease  for  life  and  such  releav,  333.  b. 

Where  (enant  in  tail  makes  a  gift  in  tail,  a  feoff- 
ment in  fee  by  the  donee  shall  be  no  discontinu- 
ance after  his  death  without  issue,  9^7.  b. 

Where  tenant  in  tail  makes  a  feofTmcnt  of  a  manar 
with  an  advowson  appendant,  and  dies,  his  ksue 
may  present  before  reoontinnanco ;  seeus  if  the 
lieoffee  had  presented  in  the  life  of  the  tenant  in 
tail,  333.  b. 

Where  a  fine  sur  grant  and  render  by  tenant  in  tell, 
not  executed  in  bis  life,  shall  be  no  disc^ntinu- 
ance  to  his  issue,  333.  b. 

^Iiere  a  reversion  with  warranty  not  executed 
in  the  life  of  tenant  in  tail  shall  be  no  discon- 
timiance,  ibid. 

Where  tenant  in  tail  disseises  his  lessee  for  Iffe,  and 
makes  a  feoffment,  and  the  lessee  dies,  this  shall 
be  no  discontuiuance,  333.  b. 

Wliere  a  feoffment  by  tenant  in  tail  to  Mm  in  the 
ceversion  or  remainder  shall  be  a  discontinuance, 
and  where  not,  335.  a. 

Where  a  Reversion  may  be  revested,  and  yet  the 
disoontinuanoe  remain,  335.  a. 

Where  the  estate  which  wrou^t  the  discontinu- 
ance is  defeated  by  entry  for  condition  broken^ 
£cc.  the  discontinuance  itself  is  avoaded,  336.  b. 

IVhere  and  by  what  means  an  estate  tail  may  be 
discontinued  by  him  that  was  never  seised  of  the 
same  estate,  and  where,  and  by  what  not,  338.  b. 
339.  a.  b.  840.  a.  347.  a.  b. 

Where  the  escheat  of  a  reversion  in  the  life  of  tenant 
in  tail  not  executed  in  bis  grantee,  shall  work  no 
discontinuance  to  the  issue,  340.  b. 

Where  the  alienation  of  a  parson,  prebend,  &c. 
ahall  be  no  discontinuance  to  the  successor, 
341 .  a.  b. 

Disparagement  in  Marriage.     See 
Marriage,  Wardship, 

The  etymology  of  the  word  (disparagement)  80.  a. 

The  several  kinds  of  disparagements  in  marriage, 
and  what  shall  be  said  a  disparagement,  and 
what  not,  80.  a.  b.  83.  a. 

The  penalty  incurred  by  the  lord  for  such  dispa- 
ragement, 80.  b. 

Where  a  disparagement  by  one  jointenant  shaH  be 
a  forfeiture  of  the  wardship  as  to  both,  80.  b. 

Upon  disparagement  to  the  heir  who  shall  enter 
and  oust  tlie  guardian,  and  who  not,  61 .  a. 

Where  the  heir  after  disparagement  shall  be  in 
ward  again,  and  where  not,  'So.  b. 

Disseisee,  Disseisor. 

Vi\iAt  be  may  and  what  he  may  not  4»  hcSon  re- 
«?ulry,  35(3.  a. 


Disseisin.  Sa?  Ahateoaent,  Assise,  Cover- 
ture, Continual  Claim,  Jointenants, 
Judgment,  Tenant  at  Sufferance. 

The  definition  of  a  dissebin,  «id  the  ^gnificatioii  of 

the  word,  153.  b.  181.  a. 
What  shall  be  said  a  disseisin  of  a  rent-seclt  to  have 

an  assise,  and  what  not,  153.  a.  b.  161.  b. 
What  shall  be  said  a  disseism  of  a  rent-service,  and 

what  not,  160.  b.  161.  a.  b. 
What  shaH  be  said  a  disseisin  of  a  rent-<harge, 

161.  b. 
Where  a  man  shall  have  several  assises,  ibr  one  dis-  * 

seisin  of  one  and  the  same,  153.  b. 
Where  an  assise  lieth  against  a  coadjutor,  or  coun- 
sellor to  a  disseisin,  notwithstanding  the  death 

of  the  tenant,  18.  b. 
Where  the  a^rreement  of  him  in  the  rerersion  to 

a  disseisin  of  the  tenant  for  life  to  his  use,  shfjl 

make  him  a  disseisor  in  fee,  108.  b. 
Where  a  disseinn  of  the  tenant  in  a  pr^pe  by  the 

demandant  to  the  use  of  others,  shall  not  abate 

the  writ,  108.  b. 
Where  the  entry  of  a  man  into  lands  of  his  own 

wrong  shall  be  a  disseisin,  notwithstanding  his 

claim  to  hold  at  the  will  of  the  tenant,  ^71 .  a. 
Where  a  particular  tenant  holding  over  tiis  estate 

shall  be  reputed  a  disseisor,   abator,  &c   and 

where  a  tenant  at  sufferance,  971 .  a. 
Where  he  in  the  remainder  for  life  disseises  the 

particular  tenant,  by  ihe  death  of  the  tenant  the 

disseisin  shall  be  purged,  276.  a. 
Where  the  confession  of  a  disseisin  shall  be  pre- 
judicial to  the  tenant  in  a  real  action,  and  where 

not,  287.  a 
Where  the  payment  of  rents  or  services  to  a  stranger 

by  the  tenant  shall  be  a  disseisin  to  the  loid, 

and  where  not  but  at  his  election,  323.  a.  and  b. 

324.  a  and  b. 
What  acts  by  a  disseisor  shall  be  good  to  bind  the 

disseisee,  and  what  not,  35.  a  35  7.  b.  58.  b. 
Where  tenants  for  years,  guardian,  tenant  by  eUgii, 

&c.  by  their  feoffment  shall  be  disseisors,  330.  b. 

367.  a.  b. 

Distress.     iS^f  Attornment,  Rescous, 
Stat.2IV.SfM.  3aH.  8.C.  37. 

The  derivation  of  the  word,  96.  a. 

Of  what  things  a  distress  may  be  taken,  and  of 

whatnot,  47.  a.  b. 
How  the  distrras  ooght  to  be  demeaned,  47.  b. 
What  shall  be  said  a  sufficient  pouad  to  in^Kwnd  a 

distress,  and  what  not,  ibid. 
Where  a  distress  in  the  night  shall  be  good,  and 

where  not,  14a.  a. 

Distress  inseparably  incident  to  every  aerrice,  ISO.  b. 

151.  b. 
For  what  service  incertain  the  Icgd  may  distrain, 

and  for  what  not,  96.  a. 
Where  a  distress  lieth  for  a  rent-^eck,  153,  a. 
Where  the  lord  may  distrain  the  cattle  of  his  tenant 

out  of  his  fee,  and  wbece  siat,  1 6 1 .  a. 
Where  the  owner  may  make  rescous  of  a  distifM 

taken  for  damage-feasant  out   of  the   land  in 

which,  &c.  ibid. 
For   damage-feaiam,  where  it  muat    be   taken. 

Divorce. 
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tion  of  the  word,  935.  a. 
kinds  of  diVaR».iMd. 

.what,  St.  a.  086* 
et  tktn,  urbat,  ga.  a. 

Bev  tiMy  m  made.  344.  •. 

Double  Plea.    See  Pl6a. 

tVleie  and  why  such  plea  not  aflowable  in  law  by 

mt  tenant  and  defendant,  303.  a.  304.  a. 
VLoe  in  pleas  dilatory,  duplicity  of  mstter  may 

be  used ;  wtcut  in  pleas  peremptoiy  and  perp/- 

t8sl,3(a4.ft. 
Bf  vhat  means  a  man  haring  divers  distinet  ttat- 

ten  in  excuse  or  bar  of  an  action,  may  take  ad- 

taslage  of  them  aO,  3O4.  a. 

Svwer.  &eAdnieafiireiiitnt»Attoranenty 
Curte^,  Jointure,  Waste,  Warranty. 
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TW  Mwathm  and  deriTttion  of  dower,  30.  b. 
Ik  diven  kinds  of  dowers,  33.  b.  39.  b. 
IWdcnrtplMB  of  dower  at  the  common  law,  30.  b. 

wW  ciiing»  re^msite  to  tbe  consammation  of  dower, 

31.  a.  31.  «. 
1W  wife  of  "vdAt  ^eMon  sKali  bnve  dower  of  the 

bods  of  her  hosband,  and  of  what  not,  30.  b. 

TVpiiiilege*  tnddent  to  dower,  31.  a. 

or  vbat  inheritances  the  wife  shall  have  dower, 
aad  ot  what  not,  and  in  what  manner  they  shall 
k  ■■■yii  il  anto  her,  go.  b.  3s.  a.  37.  b.  164.  b. 
i^a.3i*7.a. 

Vb?  the  Imw  made  this  provision  for  the  wife, 

Vky  4ower  nay  be  mi  mtium  eccUtU  not  ad  ottium 


or  manvon-hoase  the  wifb  shall  be 
of  what  not,  30.  b.  36.  b.  31.  b. 
i|5.a. 
Of  what  seisa  of  bcr  bnsband  the  wife  shall  be  en- 

horned,  ^ .  a.  m6.  b.  S58.  b. 
Wkiethe  wiie  shall  not  be  endowed  of  the  seisin 
of  her  favsbend  had  by  intrusion  upon  the  king's 

Aiidr  itte,  where  it  shall  be,  and  where  not,  31 .  a.  b. 

40>b. 
Vhoe  ifae  wife  shall  be  endowed  of  an  estate  of  her 

hMbHHl  determined,  31 .  b. 
^'^CR  the  wife  shall  not  be  endowad  upon  a  remit- 

teor  Awatifln  of  the  estate  to  the  heir,  31.  b. 
^l}at  ife  wife  shall  not  be  endowed,  albeit  the 

iMK  hf  possibility  may  inherit,  ct  i  amverto, 

Si.h.40.h. 
^hen  the  wife  being  an  alien  or  Jew  shall  be  en- 

^ii«d.aiid  where  not,  31.  b. 
^^Wfe  die  wife  shall  have  dower  of  a  thing  sus- 
^Knded  or  extinct,  and  where  not,  33.  a. 
^we  die  wife  shall  be  endowed  acoordmg  to  the 

'■Hsonm,ul  or  decajf  of  the  value  of  her  hus- 

^i^t  crtate  after  his  dc«th,  and  where  not, 

3t.a. 
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Wheie  tbe  wife  divorced  shall  have  dower;  and 

where  not,  and  why,  3a.  a.  33.  b. 
Wheie  the  wife  fthall  lose  her  dower  by  elopement, 

and  where  not,  311.  a* 
Where  the  wife  shall  be  endowed  in  severalty  by 

metes  and  bounds,  and  where  not,  32.  b. 
Where  a  charge  shall  be  good  against  the  wife  made 

after  her  title  to  dower,  and  where  not,  3a.  b. 

33-  a-  173'a. 
Where  tbe  wife  shall  lose  her  dower  by  the  attainder 

of  her  husband,  and  where  noti  31 .  a.  37.  a.  41 .  a. 

393.  b. 
Wfaene  the  wife  shall  recover  damages  In  a  writ  cd 

dower,  and  where  not,  33.  b. 
What  shall  be  said  a  good  plea  in  dower  to  bto  the 

wife  of  damages,  33.  a. 
To  what  purposes  the  dower  of  the  wife  shall  be  said 

a  continuance  of  the  estate  and  possession  of  her 

husband,  and  to  what  not,  941 .  a.  1144.  ft. 
Of  what  age  the  wife  ought  to  be  to  have  dower, 

33-  »•  37«  »• 

What  shall  be  said  a  good  miD*iage  as  to  dower,  and 

whatnot,  33.  a.  b. 
Where  the  disability  of  the  wife  during  covertarr, 

being  removed  before  the  death  of  her  husband, 

she  shall  be  pndowed  £r9m  the  first  seisin  of  her 

husband,  and  where  not,  33.  a. 
Where  the  wife  shall  have  dowet  whkh  cannot  have 

an  appeal  of  the  death  of  her  husband,  et  e  can^ 

veno,  33.  b. 
Upon  what  death  of  the  husband  ihe  wife  shall  be 

endowed,  and  upon  what  not,  33.  b.  133.  b. 
Where  by  custom  the  wife  shall  be  endowed  of 

the  whole,  and  where  of  the  moiety,  and  where 

but  of  the  fourdi  of  the  husband's  estate,  and  In 

what  place  such  custom  is  pleadable,  33.  b.  110. 

b.  111.  a. 
Tlie  description  of  dower  ad  ostium  eccXtiue,  34.  a. 
Where  such  dower  shall  be  good  without  dee()* 

34-  a- 

At  what  age  the  husband  may  endow  his  wife  ad 

ottium  eccUsUtf  34.  a.  38.  a. 
Such    endowment   not  good    by  tenant    in   tail, 

38.  a. 
Where  the  wife  shall  enter  into  her  dower  after 

the  death  of  her  husband  without  assignment,  and 

where  not,  34.  b.  37.  a. 
What  things  are  requisite  to  assignment  of  dower, 

34.  b.  35.  a. 
By  what  persons  such  assignment  may  be  made, 

34-  b.  36. «. 
Where  assignment  of  dower  by  a  disseisor,  &c. 

shall  be  good  agunst  the  disseisee,  and  where 

not,  35.  a.  357.  b. 
Where  one  tenant  of  the  land  shall  tale  advantage 

of  an  assignment  of  dower  made  by  anodier 

tenant,  and  where  not,  35.  a. 
Of  what  thix^  assignment  of  dower  may  be  made» 

34-  b.  39.  a- 
Where  an  assignment  of  dower  sliall  work  a  degree 

to  have  a  writ  of  entry  in  the  per,  and  where  not, 

939.  a. 
The  description  of  dower  ei  at$emtu  patrit,  and  of 

what  tenements  sncfa  endowment  may  be  made, 

35- a. 
By  what  person  such  endowment  shall  be  good,  and 

by  what  not,  35.  b.  37.  a. 
At  what  age  a  man  may  endow  his  wife  ex  ottenM 

pairit,  35.  b.  38.  a. 
Bower  tx  osmisu,  matriStfratris,  S^,  where  goodi  and 

wliere  not,  35.  b. 
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Of  what  part  of  the  land  dower  ex  lutentu  patrit,  and 
ad  oKium  eccltMUtf  may  be  made,  34.  b.  36.  a. 

Where  the  wife  may  disagree  to  dower  ad  tuHum 
eccksut,  or  ex  tatensu  patris,  and  where  agreement 
to  one  dower  shall  hair  her  of  another,  and  where 
not,  36.  a. 

What  shall  he  said  a  suflicient  act  by  the  wife  to 
determine  her  election  to  dower,  and  what  not, 

145- *• 
The  description  of  dower  de  la  pluii  beale,  38.  a. 
Where  the  wife  shall  retain  for  part,  and  reooTer 

against  the  guardian  in  chivalry  for  part,  30' &• 
Where  a  writ  of  dower  lieth  against  the  guardian, 

and  where  against  the  heir,  38.  b. 
What  shall  he  a  good  plea  by  the  guardian  in  bar 

of  dower,  and  what  not,  39.  a. 
What  shall  be  the  surest  provision  for  the  wife  for 

her  dower,  34.  b.  36.  b.  37.  a. 
Where  a  protection  may*  be  cast  in  a  writ  of  dower, 

vod  where  not,  131.  a. 

Drenchs. 
Who  are  so  called,  5.  b. 

Dunumy  Duna,  Dun, 
What  they  are,  4.  b. 

Dum  JkU  in/ra  JEiaUm.    See  Entry, 
In&nty  JointenanL 

Where  and  by  whom  suoh  writ  Ueth,  347.  b. 
Where  Baron  and  feme  infants  join  in  a  feoffment 

by  indenture,  the  teme  after  the. death  of  her 

husband  may  have  a  dumfuU  infra  tttatem;  teeus 

where  herself  was  of  full  age  at  the  time  of  the 

feoffment,  337.  a. 
iVhere  an  infant  tenant  pur  auter  vie  makes  a  feoff'- 

ment,  and  ixstta  fue  vie  dies,  dfiaiyiuttn/nB  tftoteM 

lieth  not,  336.  b. 
Where  upon  a  feoffment  by  two  jointenants  within 

age,  a  dum  fuU  infra  etatem  lieth  by  them  seve- 

raUjr.  337-  ^ 
Where  two  jointenants,  one  within  age,  and  the 

other  of  full  age,  make  a  feoff^ment,  the  infant 

surviving  shall  have  a  dumfuit  hfra,  ^c.  but  for 

a  moiety,  337.  b. 

J)um  non  Compos  Mentis.     See  Attorn- 
ment, Entry,  Idiot. 

The  several  sorts  of  rum  compos  mentit,  347.  a. 

By  what  means  a  feoffment  or  other  estate  made  by 

a  lion  eompm  mentit  may  be  avoided  during  his 

life,  and  by  what  not,  947.  a.  b. 
Where  a  fine  or  recovery  by  a  tieii  compos  mentit 

shall  bar  his  heir,  947.  a. 
Where  a  non  compot  mentit  may  be  a  piu^chasor,  9.  b. 
By  what  person  a  writ  of  mm  eempot  mentit  lieth, 

and  by  what  not,  347.  b. 
Where  the  act  or  wrong  of  a  non  campet  mentit  shall 

be  imputed  to  him,  and  where  not,  347.  b» 

Eire, 

The  signification  of  the  word,  393.  b. 

^e  authority  and  manner  of  proceeding  of  the 

jitf  ticM  m  ^tn  wcieatl^,  3^3,  b. 


Election.     See  Annpity,  Avowry,  Dowefi 

Warranty. 

Where  a  roan  having  several  remedies  for  one  thing, 

the  election. of  one  remedy  shall  oonclude  hia  aa 

to  the  other,  and  where  not,  146.  a. 
Where  an  election  is  given  to  several  persons,  the 

election  of  which  of  them  shall  stand,  345.  a. 
Where  of  two  several  things  who  shall  have  the 

election,  145.  a. 
Where  such  election  ought  to  be  in  the  life  of  the 

parties,  and  where  not,  145.  a. 
Where  a  man  by  his  act  and  wrong  shall  lose  hit 

election,  145.  a. 
Where  the  privilege  of  election  shall  descend,  or  is 

transferable  over,  and  where  not,  46.  b.  166.  b« 

186.  b. 
Where  it  shall  be  in  tlie  election  of  the  tenant  to 

vouch,  he  by  reason  of  a  warranty  in  deed,  or  in 

law,  384.  b. 
Where  the  lord  may  elect  to  have  the  wardship  of 

the  heir  of  his  tenant,  or  take  himself  to  his  seig- 
niory, 83.  b. 

EkgU.    See  Execution,  Stat.  West.  3. 

cap,  18. 

Such  writ,  whence  so  called,  and  where  it  lieth, 

389.  b. 
What  things  the  sheriiF  may  deliver  in  eiecutioQ 

upon  such  writ,  and  what  not,  389- b. 

Elopement.    See  Dower. 

What  elopement  is,  33.  a.  b. 

Emblements. 

-Where  a  lessee  at  will  shall  have  the  emblemeats 

after  his  estate  determined,  and  where  not,  55. 

a.  b. 
Where  a  tenant  for  life,  or  his  executors,  shall  have 

the  emblements  after  his  estate  ended,  and  where 

not,  55.  b. 
Where  the  lessee  for  years  of  a  tenant  for  life  shall 

have  the  com  after  the  death  of  his  lessor,  55.  b. 
Where  the  husband  sows  the  land  of  his  wifti,  hiA 

executors  shall  have  the  com,  55.  b. 
Where  the  husband  jointenant  with  his  wife  sowm 

the  ground,  the  wife  surviving  shall  have  the  com, 

ibid. 
Where  lands  descend  to  a  daughter  who  sowa  the 

ground,  the  son  bora  after  shall  not  have  the  com^ 

ibid. 
Where  the  estate  of  the  tenant  is  defeated  by  arigk^ 

paramount,  forfeiture,  condition,  &c.  the  tenant 

shall  not  have  the  com,  ibid. 
Where  the  disseisee  by  his  regress  shall  have  the 

emblements  severed  before  the  entry,  ibid. 
Where  tenant  by  statute-merchant  sows  the  land . 

and  after  is  satisfied  by  a  casual  profit,  be  ahatU. 

have  the  emblements,  iW. 
The  remedy  which  the  tenant  hath  to  come  bj  tho 

pom  after  his  estate  ended,  56.  a. 

Embracery, 

Tbe  lignlfication  of  the  word,  369.  «f 
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Ekitx^r,  and  Entry  congeable.  See  Abei- 
aaoe,  Baitaro,  Condition,  Continual 
daim.  Degrees,  Discontinuance,  Dum 
fdt  infra  JEtaiem,  Freehold,  Join- 
teoants.  Statute  of  Marlbridge,  Sur* 
render. 

The  (fivers  writs  of  entryj  339.  a. 

.7W  several  writs  of  eukry  tur  dmeism,  and  where 

each  wrif  lietb,  338.  b. 
Klcre  an  entry  generally  into  one'acre  shall  be  said 

n  entry  into  others,  and  where  an  entry  into  part 

skaU  be  ao  entry  into  the  whole,  and  where  not, 

!&.  a.  b.  359.  b. 
'Where  die  entry  of  one  parcener  shall  be  accounted 

m  law  the  entry  of  both,  and  #bere  not,  943.  b. 

373.b.374.». 
Where  die  entry  of  a  stranger  to  the  use  of  him 
that  hath  right  or  title  S[  entry  shall  rest  the 
estate  in  him  before  agreement,  and  where  not, 

^Khai  act  upon  the  land  by  him  that  hath  a  right 

«f  otfiy  shall  amoont  to  an  entry,  and  what  not, 

49.b.  945.  b.368.a. 
Vheie  an  entry  into  one  acre  in  the  name  of  other 

aa«a  In  the  same  coonty  shall,  be  suffident  for 

boih,  and  where  not,  159.  b.  jiert^.  pag. 
Why  andentlj  a  long  possession,  and  why  at  this 

^ J  a  dmoettt,  shall  take  away  the  entry  of  him 

that  li^t  hath,  937.  b. 
The  dliaoent  of  what  inheritances  shall  toll  an  entry, 

sad  of  whatnot,  937.  b. 
The  Aoentof  what  estate  shall  toll  an  entry,  and  of 
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the  dying  seised  of  a  seisin  in  law  shall  toll 
entry,  930.  b. 
liie  dymg  seised  of  a  reversion  or  remainder 
toil  an  entry,  and  where  not,  939.  b. 
Ae  disseisor  makes  a  lease  for  his  own  life, 
dieth,  this  distent  shall  not  toll  the  entry  of 

■eisee,330'  ^• 
a  cojiatera]  discent  diall  toll  an  entry,  as 

as  a  EnesI,  239.  b. 

a  discent  after  a  recorery  and  before  ezecn- 
sfaall  take  away  the  entry  of  the  recoreror, 
wheiv  not,  938.8. 

a  discent  cast,  the  disseisee  being  in  prison, 
not  toll  his  entry ;  seews  of  a  person  recluse, 
here  the  disseisin  was  before  imprisonment, 
b.959.a.pert0t.pa^. 

a  discaent  cast,  the  disseisee  being  beyond  sea, 

toll  bis  entry,  960.  a.  b.  961 .  a.  969.  b. 

liscent  cast  in  time  of  vacation  of  an  ab- 

or  other  sole  corporation  shall  not  toll  the 

(aooessor,a63.  b.  964.  a. 

a  title  of  entry  shall  not  be  tolled  by  a  dis- 

b. 

the  entry  of  the  disseisee  shall  be  congeable 

'.  lord  by  escheat,  and  where  not,  940.  a. 

the  discent  the  heir  is  remitted  to  an- 

than  his  ancestor  died  seised  of,  the 

of  the  disseisee  is  congeable,  938.  b. 

a  disseisor  made  a  gift  in  tail,  and  after 

diieents  the  issue  in  tail  dies  withoat  issue, 

jCPtTj  of  the  disseisee  shall  be  congeable 

'  Im  in  the  rererrion  qr  remainder,  938.  b. 

Where  die  entry  of  the  disicSaee  shall  be  congeable 


upon  die  i&Bdsor  notwithstanding  dfters  mead 
discents,  or  a,  pniehase  of  the  Ireehold  fromr  his 
father,  upon  whom  the  land  descended,  9^.  t(. 
949.  a.  948.  a. 

Where  an  infant,  lessee  for  life  of  a  disseisor,  is  dis- 
seised, and  a  discent  cast,  the  entry  of  the  dis- 
seisee shall  be  congeable  upon  the  infant  after  his 
re-entry,  938.  b.  948.  a. 

Where  the  entry  of  a  patentee  of  the  king,  or  a 
devisee  of  lands,  shall  be  congeable  notwith- 
standing a  discent  cast  upon  an  intrtiaion,  1 1 1.  a. 

940.  b. 

Where  the  entry  of  the  disseisee  shall  be  congeablb 
upon  the  wife  of  the  disseisor  after  endowment* 
notwithstanding  the  discent,  940.  b.  941.  a.        * 

Where  upon  the  abatement  of  the  disseisee  the  wife 
of  the  disseisor  recovers  In  dower,  the  entry  '^ 
the  disseisee  after  shall  not  be  congeable ;  seeus^  if 
he  had  assigoed  her  dowertnpoii,  941.  a. 

Where  the  entry  of  the  disseisee  upon  tenant  for 
life,  shall  divest  the  reversion  setded  in  the  king, 

941.  a. 

Where  a  discent  mediate  to  the  dying  seised  of  the 
ancestor  shall  not  oust  the  disseisee  of  Ms  entr^, 
941.  b. 

Where  a  discent  cast  upon  the  disseisin  or  abate- 
ment of  the  younger  brother  shall  toll  the  entry 
of  the  eldest,  and  where  not,  949.  a.  b.  943.  a. 

Where  a  discent  cast  upon  die  •  abatement  of  one 
parcener  shall  toll  the  entry  of  her  sister  as  to  her 
moiety,  and  where  not,  943.  a.b. 

Where  a  man  dies  seised,  his  wife  enteint,  a  discent 
cast  upon  the  abatement  of  a  stranger  shall  toll  the 
entry  of  the  issue  born  after,  945.  b.  /, 

Where  a  discent  shall  take  away  the  entry  of  an 
infant  that  right  hath,  and  where  not,  94^  b. 

946.  a. 

Where  a  discent  cast  during  the  coverture  shall. toD 
the  entry  of  the  feme,  and  where  not,  946.  a.,^. 
853-  b. 

Where  the  entry  of  the  heir  of  a  turn  amaot  mentk 
shall  be  congeable,  notwithstanding  a .  discent  ^or 
alienation  in  the  life  of  his  ancestor,  9^7.  a.  b. 

In  what  cases  the  entry  of  the  heir  shall  be  conge- 
able, where  the  entry  of  his  ancestor  was  no^, 

947.  a.  b. 

Where  the  entry  of  an  infant  after  his  full  age  shall 

be  congeable  upon  his  alienee,  948.  a. 
Where  an  infant  disseisor  enters  upon  the  heir  of  his 

alienee,  the  entry  of  the  disseisee  shall  be  conge 

able  upon  the  infont,  948.  a. 
Where  a  discent  by  reason  of  profession  in 

shall  not  toll  the  entry  of  the  disseisee,  948.  b. 
Where  a  discent  shall  not  toll  the  entry  of  a 

for  years,  tenant  by  ekgit,  &c.  949.  a.  1 

Where  a  discent  hi  time  of  war  shallnot  toll  an  entry* 

949.  a.  b. 
Where  a  dying  seised  and  a  succession  shall  not  taU 

an  entry,  950.  a. 
Where  the  husband  within  age  discontinues  the 

land  of  his  wifo,  the  entry  of  the  feme  after  Ids 

death  shall  be  congeable  upon  the  disoontinnee^ 

336.  b.  337.  a. 
Where  an  m&nt  tenant  in  general  tail  in  the  rig^t 

of  his  wife  discontinues  in  tail,  and  dies,  the  entry 

of  his  heir  or  feme  shall  be  congeable  upon  tlie 

discontinuee,  337.  a. 
Where  an  mfant  tenant  in  tail  makes  a  feoffinaitt 

and  after  is  attunted,  and  dies,  the  entry  of  h^ 

issue  is  not  congeable  upon  the  fDoffes,  337.  a. 

When 
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xs 
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the 
«Mnr  of  the  ivvrror  ilaU  be  ouogMble  into  the 

Where  the  baron  diAontinnes  the  bod  «f  his  ftme 
for  Ufe  by  the  sorrender  of  the  tencat,  the  entry  of 
the  heir  of  the  fene  if  congeable  upon  the  baron 
in  the  li£e  of  tenant  for  life,  388.  a. 

IVhere  baron  and  feme  and  a  third  person  are  join- 
tanantt,  «id  the  baron  makes  a  fecitfinent  and 
dMea,  the  entry  of  tbe  third  person  sorriTing  ihali 
be  eongeable  into  ^e  whole,  and  where  bot  to  a 
moiety,  397.  b. 

^VlMra  adiasdtar  makes  « lease  for  fife,  and  le^a  a 
4BD«f  tbe  rewrsioB,iaad  five  years  pan,  the  entry 
of  tbe  ditoesMe  is  not  oeogMble  npon  the  tenant 
forKfe,^.a. 

Wbefe  upon  nonMura  pleaded,  ar  disclaimer  in  a 
yvnaedni,  tire  entry  of  ihe  issae  in  tail  shall  be  oon* 
geable  upaii  tbe  tenant  before  jadgment,  9^.  a. 

f/fben  two  jotnteosBits,  cm  wfthin  age,  and  the 
•liber  of  fdl  age  be  disseised,  and  a  diacent  cast, 
and  he  of  full  age  dies,  the  entry  of  the  other  shall 
bftOi^eableiDlothe  whole,  364.  b. 

Error.     See  Release. 

Wbere,  ttii  «poa  what  judgment  such  writ  fieCfa,  and 

whetv  and  upon  what  not,  1 08.  a.  1188.  b. 
Wh«e«  felease  in  all  actions  shall  be  agoodpleabi 

«  writ  of  error,  and  w4iei«  not,  488.  b. 
Where  after  recovery  In  a  wal  action,  «  release  by 

<he  tenant  isf  all  his  right  In  the  hnd  ^ball  bar  him 

of  tf  writ  of  crtor,  489.  a. 
Where  a  recovery  by  default  agaffut  a  man  odt  of 

die  reaha  in  the  king's  acarticfc  «hatt  not  be  avoided 

iQf  «rror,  a6a.b. 
This  writ  lies  on  judgments  in  courts  of  record  «nly, 

117.  b. 

4hi  tt  rMov«ty  «Cm  fre«b«ld,wte  nay  bviogtt,  ^1 .  b. 


EwAMt.  See  Acceptaaoe,  Attainder, 
Corruption  of  Kood,  Entry,  KWr,  Re- 
bntter,  Relation,  Warranty. 

The  etymology  and  signification  of  the  woid,  15.  a. 

93.  b. 
How  many  ways  an  escheat  may  happen,  13.  a.  9^.  b. 
Wbire  npon  the  dissointion  of  a  corporation  their 

«lsnds  ehrii  rweit  to  the  donor,  and  shall  not  es- 
cheat, 13.  b. 
iWhare  Ihe^disseisor  makes  a  feorffment,  or  dies  scis- 

mi,  i^nthe  death  of  the  disseisee  without  heir, 

«m  MClieat  lietb  not,  368.  b. 
Where  the  foth*  dleth,  bis  son  beiim  attainted  of 

trauun,  tbe  lands  of  tbe  fetber  sbdf  esdieat,  and 

not  go  to  the  king,  13.  a. 

SaoheatM:. 

iTis  office  and  duty,  13.  b. 
Why  so  called,  tbid.  93.  b. 

The  number  'Of  them  in  ancient  and  inodem  tinv. 
ibid, 

Efcuage.     See  Debt. 

Hic  etyaoloQr  of  the  word,  68.  b. 
The  levend  finds  oiTeicuagt^  7a.  b. 


For  what  time  such  tenant  is  boimd  to  attend  op<»i 

the  king  in  his  war,  68.  b.  ^.  b. 
From  what  the  thne  of  attendance  ihall  be  com- 

puted,  70.  a.  71.  a. 
Where  the  tenant  may  perform  his  attendance  by 

deputy,  7«.  a.  b.  83.  a.  ^ 

Wb«re  attendance  by  tenant  phravail  shall  excuse 

all  the  mesnes,  69.  b.  78.  b. 
Where  attendance  by  one  jointenant  shall  excuse 

his  companions,  69.  b.  78.  b. 
What  persons  are  exempted  from  personal  perfofu- 

ance  of  this  service,  70.  b. 
Where  escna^'e  shall  be  assessed  by  parliament,  and 

for  what  cause,  and  when  it  was  last  assessed. 

7*.  m.  b. 

Where  the  tenant  dying  in  the  army,  hu  heir  shall 

be  excused  of  esenage,  7a.  b. 
Where  tbe  tenant  of  the  king  by  escnagc,  shaU 

have  escuage  of  his  own  inferior  tenants,  ftH*  their 

B<i*  attoidance  in  the  war,  and  where  not,  7a.  b. 

78.  •.b. 
Where  and  what  escoage  shaU  be  knight's  service, 

and  what  socage,  7a.  b.  87.  a, 
Eacuage  gmeraliv,  which  shall  be  intended,  73.  a. 
What  services  biddent  to  a  tent*e  by  escuage, 

73'  »• 
The  remedy  which  lords  have  to  come  by  tfadr 

escoage,  73.  b. 
How  it  shall  be  tried,  whether  the  tenaitt  vnis  with 

the  king  in  hb  war,  or  not,  74.  a. 
What  shall  be  said  a  voyage  royd,  wliei«in  such 

tenant  is  bound  to  attend,  69.  b.  130.  b. 
£scoage  uncertain  is  kiught's  service,  «7S.  «• 
'     '  ■     certain  is  socage,  ibid, 

EqplfMk 

In  a  writ  of  right  of  advowaon  sbiA  be  lud  In  tbe 
mcumbent,  17.  a. 


E880]gn«    See  Protccti< 


EsUtes.  See  Devise,  Fee  Simple^  Free* 
hold.  Grant,  Heir,  JointenaDts,  Leaaes, 

llie  signification  of  the  word,  345.  a. 

Slatm  timde  dicitur,  9.  a. 

Where  two  several  estates  of  tko  aanie  Hmd  may  be 
nmd  a  temel  in  llic  same  pvraoii,  and  how,  and 
when  they  shall  be  aaid  to  be  easecntad  ka.  b 
ig«.  b.  184.  a.  b.  3a8.  b.  «"*««.  54.  b. 

Where  tbe  estate  of  a  man  for  his  own  Kfo  shaU  be 
esteemed  higher  than  for  the  life  of  anather  man 
andwherenot,4i.  b.^tt.a.  ' 

Wtor.  Minoemmioterest  in  tends  ihM  ht  tttm- 
ed  m  l«r.n«t«ef«fifc.«d  •!«».*«  .T^, 

4**  a. 

When  teoant  for  lifo  faaviv  a  fea  mM^..^* 
fwnamder  m  tail,  graBto  taivai  ttmtum  n«^«  i«*»i. 
estntea  ahftU  pass,  ^. ..  ^"^  "•^'  *^* 

SmS'°   ""^^"""^  *~*^'  "^    ^****   ««*'  54- 

When 
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ihall  droifs  tiie  Jen*  whao  matt. 

Estoppel.    See  Verdict 

T^  agoification  and  deriTfttion  of  the  word,  353.  a. 


Iht  irverri  kinds  of  cttoppels,  and  bj  what  matter 

fir  act  an  estoppel  may  be  wrought,  and  by  what 

Bot,3S«.  a. 
Wlae  estopprb  «aglit  to  be  reciprocal  to^bind  botli 

{MCties,  353.  a. 
ICboe  every  «sitoppel  oaght  to  be  precisely  affirma- 

fife  and  certain  to  erery  intent,  303.  a.  35a.  b. 
WWr  matter  neither  trayersable  nor  material  shall 

be  BO  estoppel,  353.  b. 
Wberc  Mjcjcpiance  before  title  accrued  shall  work 

BO  evtuppcly  sMo. 
W^n  an  estoppel  against  an  estoppel  shaU  put  the 

BiHH  I  11  laq^r.  353.  b. 
Ukretbe  adverse  party  shall  not  be^  estopped  to 

tike  adrantage  of  a  tntdi  apparent  in  the  record^ 

St.  b. 
V^e  t)ie  acceptance  of  an  estate  by  the  hasband 

w  bin  and  Ids  wifo  shall  estop  him  to  allege  a 

matter  to  the  wife,  353.  a.' 
ITut  persons  shall  be  bound  to  take  advantage  of 

e^flppets,  and  wbat  not,  353.  a.  b. 
Of  what  cstoippels  that  go  to  the  penon  a  stranger 

dad  t^e  benefit,  and  Crf  what  nut,  is8.  b.  3^3.  b. 
Wkreaaeat^fvpeltff  tlie  part  of  the  mother  shall 

■St  \md   itse  hrir    claiwing  ficom  his  fiither, 

W^re  an  estoppel  to  the  son  descending  mediatsfy 

skafl  bind  him,  and  where  ndt. 


and 


tts  a  lease  of  his  01m  knd  i^r 
the  ettofipei  shall  belaid  to 

47-  h. 

i  M^per  MH  the  defendant  dains  by 
tbe  pissnti^T  may  hate  a  mmidsnot^tr 
her  for  the  whole,  146.  b.  164. 
A  cajdaakm.  what,  and  whence  derived^  37.  h. 
U  vkoB  estoppels  eatcnd,  353.  a. 
ntn  a  thii^  alle4ged  by  way  of  sup^sal  ia[|ac- 

coant  tt  an  estoppel,  and  where  aoti  35s.  a. 
W^  m^  take  advantage  of  estoppels^  261^'  ^ 

Estovers. 

TW  derivaliaD  eft  the  word,  41.  b. 

Wkst  Ertovcfs  of  cooBBoa  right  beloi^  lo  a  tenant 

Etymologies. 

The  Me  and  benefit  of  ctYBK>togies,  68.  h,  9S,  a. 
ft;,  a.  106.  b.  109.  a.  137.  a.  177.  a.  Sue. 

fividMce.  i5erPlea«»g,  Trial,  Terdiet. 

Tue  derUmkmA  of  ihe  ward,  aSs-  a. 
Zke  esteat  (rf  <be  wonl,  aad  what  DMttens  abal  be 
wad  good  evidence  to  an  cb^est,  tM. 

jIb^  done  beyoad  the  aeas  may  jbe  given 
*,  t6i.  b. 


Wine  a  deed  indented  shall  be  aa  astoppd* 
„  45.a.  47.  b.  363- b. 


Ejt&wpws* 
rflitfi^gHac  Mgu^t  414*  ^ 


Exception. 

How  it  differs  <naii  a  raieiwatianj  47*  ^ 
Excfaao^ge.    See.l^ud»imu 

The  description  of  an  exchange,  ^.  a. 

Of  what  things  an  exchange  may  be  made,  sod  pi 

what  not,  50.  b. 
What  things  requisite  to  the  periecUon  of.an«- 

change,  51.  b. 
Where  an  exchange  shall  be  good  without,  deed, 

and  where  not,  50.  a.  b. 
Where  an  exchange  shall  be  good,  slbeit  tltare  be 

no  transmutation  of  possession,  50.  b. 
Wliat  equality  ought  to  be  observed  ii}  eschanges, 

and  what  not,  51.  a.  per  tot.  pag. 
Where  an  exchange  of  lands  with  the  lung  shall  be 
•good,  51.  a. 
'where  an  exchange  by  an  infant  shall  bOigoo^  and 

where  voidable,  51.  b. 
Exchange  implies  a  warranty,  174.  a.  384.  b. 

■    ■     must  be  execttled  in  the  life  of  bMb  Ae 

parties,  ^1.  b. 

ExconununicatioA. 

Exeommuiilic^Ho,  quid,  et  <fwfttiplex,.  133.  b. 

tlie  condition  of  a  person  excommunicated,  133.  t>. 

What  persons  are  disabled  thereby  to  bring  an 

action,  and  what  not,  134*  a. 
Where  an  excommunication  certified  bj  a  biihop, 

shall  not  disable  the  plaintiff  in  an  action  against 

the  same  bishop,  ibid. 
By  whom  excommunication  oaght  to  be  certified, 

and  what  certificate  shall  be  good,  and  wbat  aat, 

134*  a- 
Where  an  excommunication  by  the  pope,  or  other 

foreign  authority,  shall  not  disable  the  par^,  ibid. 

Execution.  See  Debl^  Payneatv  Stat,  of 
Aekm  Bwmd.  West.  o.  c*  45^  tt^i/«^* 
c*  6.    3^  n*  8.  c>  5* 

The  legal  acceptation  of  the  word,  194.  la. 

Divers  niaains  in  hiw  concerning  eieaalisne,  4ti^«%* 

Wbere  tbe  demaadaut  may  enter,  ardittiain  after 
jodn^nent,  aavl  bctfsre  exscolioa,  andfwfaere  not, 
34.  b. 

Wbefe  npon  a  jadgnent  in  debt  tfae  plaintiff  Aafll 
have  execution  of  the  lands  wbioh  the  ddfeadant 
had  at  the  time  of  tiie  writ  broagbt,  and  >akit^ 
not,  10s.  a. 

Where  by  discent  of  part  of  the  lands  in  execution 
to  the  conusee  the  whole  execution  shall  be 
avaided,  450.  a. 

Where  4e*aiit  in  taal  ncoaen  in  f«l«,  and  dies 
without  issue  before  execution,  execution  shall  be 
sued  by  hill -in  fbe  Tevertkm,  953.  a. 

Where  after  a  perfect  execution  by  extoft  retomed, 
aod  of  vecerd,  there  shall  be  no  re-extent  upon 
any  eviction,  #90.  a. 

5Wiei^  BO  erecvtion  by  efegfl,  sfsi  crte-^merehant,  flee. 
shaOiM  sned  against  the  heir,  or  his  mother  en- 
dowed by  the  hcff  dnriog  Ws  mteority,  -ago.  a. 

Where  a  eopiastRf  tatisfnaimixKm  lay  at  the  coQUiMn 
law,  and  where  at  this  day,  ago.  b. 

Within  what  time  wffts  of  execfftion  trafffat  to  be 
sued  forth,  akid  where,  being  oommxaoed  *within 
the  tune,  they  may  be  caatlaoed  'after,  >9D.  b. 

Where 


<zeiO 
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TVlMie  to  »  wnit  of  ezecQtlan  no  plea  can  be  ad- 
mitted, but  for  matter  since  tbe  judgment,  the 
party  Is  to  put  fais  audita  ^uerda,  ago.  b. 

Wbere  a  release  of  ali  debts,  daties,  demands,  exe- 
cutions, shall  discbar^ge  an  execution ;  secta  of  a 
release  «lall  actions,  76.  a.  aSg.  a.  991.  a.  b. 

Where  a  release  of  all  suits  shall  bar  an  execution, 
and  where  not,  S91.  a. 

MHiere  an  execution  upon  a  recognisance  may  be 
defeated  by  a  deed  of  defeasance,  391.  a. 

'  Where  a  man  may  hare  execution  upon  a  recog- 
nizance the  first  day,  withoot  staying  till  all  the 
days  incurred,  99a.  b. 

Bxecutionmay  be  awarded  for  the  king  without 
siiit,  by  tbe  court  or  office,  991.  a. 

for  a  common  person  shall  not  be  awarded  without 
the  party  prays  it,  991.0. 

Is  discharged  by  a  release  of  a  debt  to  the  conusee. 

Where  none  can  be  made  till  a  jcire  fadat  b 
brought.  954.  b. 

Executors.  See  Account,  Assets,  Devise, 
Obligation,  Testament. 

Where  a  remmnder  for  years  limited  to  the  execu- 
tors of  I.  5.  shall  Test  presently  in  1.  S.  54.  b. 

Where  the  execator  shall  have  remedy  for  the  ar- 
rearages of  rent  which  the  testator  in  his  life, 
could  not,  146,  b. 

Wlicre  executors  shall  be  bound  by  the  obligation 

'^ '  of  their  testator  without  namine,  aog.  a. 

In  what  respects  the  executor  shall  be  said  more  to 

,  represent  the  person  of  the  testator,  than  the  heir 
the  person  of  tbe  ancestor,  309.  a.  b. 

Wliere  an  executor  shall  be  reputed  in  law  an 
,fssi|pQe,  and  where  not,  sio.  a. 

IVhere  an  executor  may  release  an  action  before 
probate  of  the  testament,  993.  b. 

WAere  a  man  shall  have  an  action  of  debt  against 
his  own  executors,  133.  b. 

Wbenp  the  execotorp  of  a  bishop  shall  have  a  ward 
which  fell  in  the  life  of  a  bishop ;  meui  of  a  pre- 
sentation to  a  chureh  which  voided  in  his  lUe, 
90.  a.  ^88.  a. 

Wb^  a  chureh  voided  in  the  life  of  the  testator, 
^e  executors  shall  present,  and  not  the  guardian 
in  chivahry ;  sscks  where  the  tenant  of  the  king 
in  cepite  dies,  &c.  388.  a. 

Where  an  infant  makes  his  debtor  his  executor,  the 
debt  18  extinct,  964.  b. 

Where  a  feme  executrix  takes  the  debtor  to  husband, 

^  notwithstanding  the  debt  remains,  UmL 

Exposition  of  Words.      See  Advowson. 
Confirmation,  Grant,  Words. 

Where  the  word  (ut)  shall  be  taken  positively,  and 
where  by  way  of  similitude,  17.  b.  43.  k 

Where  the  word  (or)  shall  be  taken  in  the  conjunc- 
tive, where  in  the  disjunctive,  99.  b.  383.  a. 

Where  the  lesal  temunation  in  (d^iwn)  in  conqio- 
sition  signifies  service  or  duty,  86.  a.  109.  a. 

The  words  (nroehtm  amy)  how  taken  in  bw,  88.  a. 

How  many  things  the  adjective  (fiftcr)  distingnisbeth 
in  law,  94.  a. 

The^^oposUkm  of  the  wokIs  (dedi  et  amemi)  in 

gmits,  301.  b. 
Qfthe  word<dnisM)  301. b. 


£X 

Of  the  word  (wlo)  301.  b. 

Of  the  word  (eadim),  and  how  it  sbflfttaTe  Kelalioik 
«o.  b.  385.  b. 

Of  the  word  (predkC),  and  the  foree  of  its  rebtioD. 
90.  b. 

Of  the  word  (hereditament),  6.  a.  16.  a.  383.  a.  b. 

W  the  words  {proaima  adwcatw),  378.  b.  379.  a. 

Of  the  words  (taru  mqteachmetU  dt  tMst),  990.  a. 

Of  the  words  (demesne  land),  17.  a. 

Of  the  words  {h  cor^ectunu),  46.  b. 

Of  the  words  (from  henceforth),  ibid. 

Of  tbe  words  (from  tbe  date,  or  from  the  day  of 
the  date),  ilrid.  ^ 

Quotia  ta  verbis  nuUa  ettambiguitat^ibi  nulla  expontio 
contra  verba  expretiajieri  debet,  147.  a. 

Qu«  dubkationit  toUatdtB  gratia  imeruntur,  non  U- 
dunt,  905.  a. 

Expre$no  eorum  qtut  tacite  insunt,  nUiU  cperatur,  19.  a. 

A  disjunctive  in  the  latter  end  of  a  sentence  dis- 
loincth  the  whole,  995.  a. 

When  the  words  of  a  deed,  or  of  the  parties  with- 
out  deed,  may  have  a  double  intendment,  <utb 
agreeable  to  law,  the  other  aeainst  law,  the  in- 
tendment that  standeth  with  law  shall  be  alwavs 
taken,  49.  a.  b. 

Extent  See  Execution,  Stat.  W.  2.  c.  i8. 
Stat,  de  Adon  Bumel,  93  //.  8.  c  6 
32  H.  8.  c.  5.  Stat  Merchant  and  Staple. 

Extinguishment.  See  ApportioniniBiit, 
Common,  Heriot,  Mesnalty,  Release, 
Suspension. 

The  signification  and  derivation  of  fhc  word.  147.  b* 
Where  by  purchase  of  part  of  Ae  land  out  of  which, 

&c  the  whole  rent-charge  shaU  be  extincuished, 

147.  b.  ^ 

Where  by  discent  of  part  of  the  tenancy  to  the 

ford,  an  entire  rent-service  shall  be  extinct,  and 

where  not,  149.  a. 

Where  by  purchase  of  part  of  the  tenancy  by  the 
lord  an  enrire  rent-service  shaU  be  extinct,  and 
where  not,  149.  a.  b. 

Where  by  the  gnnt  of  the  lord,  of  the  services  of 
his  tenant  by  castl^guard,  the  seigniory  shall  be 
extuct,  83.  a.  ^      J 

Where  and  to  what  purpose  an  estate  drowned  or 
extract  shaU  be  said  to  have  continuance,  and 
where  and  to  what  not,  185.  a.  338.  b. 

Where  a  grant  of  the  services  or  rent  tb  the  tenant 
ShaU  enure  to  him  by  way  of  extinroiafament, 
307.  ••  b.  313,  b.  * 

Where  the  remainder  in  fee  of  the  tenancy  escheats, 
the  seigmory,  as  to  the  whole,  shall  be  extinct, 
319.  b. 

Where  a  bishop  is  seised  of  a  rent,  and  the  tertenant 
enfeoffs  bun  and  hU  successor,  by  the  entry  of  tbe 
lord  for  mortmam  the  rent  is  not  revived  •  secus 
where  tenant  for  life  grants  a  rent  in  fc^,  and 

SJ~tS,%^^8.r  ^"^^  "^  "^^^  -*- 

^SS.^  jccwion  of  a  freehold  in  auUr  droU  shaU 
otogoMh  a  term  which  a  man  haUi  in  liis  own 
rigirt;  seeuB  i  amoerto,  338.  b. 

Where  the  release  of  the  tord  of  «n  his  riirK*  t« 

the  tenant,amialessee  for  yeare  of  the  aeuSor^ 
.haU  extmguiri,  the  .elgniy  a^d  ^'t.'STS;' 

lessee 


COMMENTARY  U 

y  —^.js  of  m  release  to  them  and  their 
180.  a. 

Icflte  lor  ^rcan  may  cease  and  reme  again 
m  to  several  perams,  and  where  not,  46.  a.  b. 
V^oe  the  re-entry  of  the  ktsee-  upon  the  feoffee 
af  his  leaor,  shall  rerive  the  rent  reserved  upon 

VhesK  tile  grantee  of  a  rent  disseises  the  tertenant, 
the  nsapmi  oC  tlie  tenant  shall  not  rerive  the  rent. 


PON  LITTLETON. 

FB 


{xcBi} 


•aid  to 


Eztortioii.     See  Stat.  ^.  i.  c.  26. 

Ik  derifaliop  and  several  acceptations  of  the  word, 

3a.h. 
Whidt  sbaH  ,be  aaid  extortion  in  sheriffs  or  other 

nfcen»  and  what  not,  368.  b. 
iW  edioaaneaa  of  the  crime,  368.  b, 

7^  it  is,  s-  b- 

Ftiai^tng  (^  Recoveries.  See  Covin,  For- 
intare.  Recovery,  Stat,  of  Gloucester ^ 
cap*  11.  2iJf.  8.  c.  15.     14J?/.  C.8. 

Tk  s^ificatioii  of  the  word  (falsify),  104.  b. 
Wfar  persons  may  fidsify  a  recovery  at  the  oonunon 

bv,  mmA  what  not,  146.  a.  104.  b. 
Wkse  and  by  what  matter  the  issue  in  tail  may 
a  lemfery  had  against  hu  ancestor,  and 
and  by  what  not,  360.  b.  361.  a. 


Fealtf .     See  Acceptance,  Allegiance, 

Seisin. 

1W  etjasoldgv  of  the  word,  6y.  b. 

IW  mnaner  of  doing  fealty,  &j.  b. 

the  diCerenoe  between  die  fealty  of  a  freeholder 

od  of  a  villein^  68.  a. 
Wket  person  and  tenant  shall  do  fealty,  and  what 

aot,  97.  b.  63.  a.  93.  b. 
Baw  feakj  differeth  from  homage,  68.  a.  per  M. 

TW  bcncilts  which  aocnte  to  lords  by  accepting 

fealty,  68.  a.  99.  b. 
W^ere  tiotant  by  fealty  shall  swear  to  do  all  ser- 

noes  dne.  when  after  fealty  done  no  senrioe  b 

ihK,93.  a. 
T»  what  tenores  fealty  is  incident,  and  to  what 

■B«,  s^.  m.  03.  a.  95.  b.  96.  b.  150.  b. 
TaitT  incident  to  attornment,  104.  a. 
ka^vably  incident  to  every  reverrion,  143.  a. 


i.b. 

Ihe 


8.  b. 


See  Devise,  Heirs, 
and  derrration  of  the  word  (fee). 


aotts  of  fee  simples,  1.  b.  9^  a. 

to  the  passing  of  a  fee  simple^ 


sevcfil  ways  a  fee  simple  may  be  pnr* 
JO.  a. 

of  snch  estate^  18.  a. 
imples  may  be  of  the  same  Und  at 
where  not,  18.  a.  364- 1>*  3lS8. 
Fise  ^cnoallj,  what  it  shall  be  intended,  1%).  a. 
A  feuffnant  to  one  and  the  heirs  of  his  fether,  a 

gaodfee  flusgfe*  xo.  b. 
ttx  um^  eanfitkmal,  and  the  ooorse  of  its  discent 
at  the  coounon  law,  19.  a. 


By  the  haYUig  of  what  issue  soch 
be  performed,  and  of  what  not,  19. a. 

To  what  purposes  the  having  of  issue  was  a  per- 
formance of  the  conditioB,  and  to  what  not. 
arid. 

Where  the  sons  only,  and  where  the  daughters  only, 
were  inheritable  to' such  estate,  19.  a. 

Where  the  alienation  of  the  donee  after  issue  wis 
a  bar  to  his  issue,  or  the  donor,  and  where  not, 
t6id. 

A  grant  to  a  man  and  his  heirs  tenants  of  thffmawif 
of  2).  a  good  fee  simple,  97.  a. 

A  grant  by  the  king  of  a  barony  to  one  and  his 
heirs  lords  of  the  manor  of  K.  a  good  fee  simple 
qualified  in  the  dignity',  ibid. 

Fees.    See  Extortion,  Office,  Wager  of 

Law. 

Where    notwithstanding    the    grantor    onst   hla 

officer,  his  fee  shall  continue,  and  where  not» 

333.  b. 
Mfhere  in  an  action  by  an  attorney  for  hb  fees,  thf 

defendant  shall  not  wage  his  law,  395.  a. 
Where  the  receiving  greater  or  other  fees,  than  are 

prescribed  by  the  statutes,  shall  be  extortion,  and 

where  not,  368.  b. 

« 

Felony.    See  Attainder,  Relation.    . 

The  signification  and  extent  of  the  word,  391.  a. 
By  pardon  of  all  felonies  what   crimes  anciently^ 

and  what  at  this  day  are  pardoned,  391.  a. 
What  not,  391.  a. 

The  several  sorts  and  degrees  of  felony,  and  what 
.  forfeiture  is  incurred  by  each  of  them,  tbid. 
Where  upon  attainder  of  felony  in  an  appeal,  tha 

defendant  shall  forfeit  no  hinds  but  those  he  had 

at  time  of  the  oudawry  pronounced ;  seeiu  in  an 

indictment,  390.  b. 
Ilie  punishment  of  a  felon  implied  in  his  judgment 

to  be  hanged,  39s.  b. 
Where  a  felon  may  be  a  purehasor,  and  to  whosc^ 
,  use,  9.  b. 

Feoffinent.      See  Confirmation,  Condi*  1 
tion.  Deeds,  Livery  of  Seisin,  Plea, 
Surrender. 

The  etymology  and  signification  of  the  word,  9.  a. 

The  antiquity  of  a  feoffment,  Und.  49.  b. 

What  person  may  make  a  feoffment,  and  what  not» 
43.  b.  43.  a. 

By  the  delivery  of  the  deed  of  feoffment,  whaf 
estate  passeth  before  livery  of  seism,  56.  b. 

Where  the  feoffment  of  a  moiety  or  third  part  of  a 
man's  land  shall  be  eood  without  deed,  190.  b. 

A  feoffment  of  the  moiety  of  a  manor  to  have  with 
•  an  advowMn  appendant,  not  good  without  deed; 
190.  b. 

Whene  a  lease  and  release  shall  amount  to  a  feoff- 
ment, ao7.  a. 

Where  a  feoffment  shall  extingmsh  a  condition  or 
power  of  revocation,  and  where  not,  337.  a. 

miere  cetfay  qite  use  and  his  feoffees  after  1  A^  3. 
and  before  37  H,  8.  join  in  a  feoffment*  whose 
.  feofllment  it  shall  be  oonstmed,  300.  b. 

Where  tenant  for  life,  and  he  in  the  revcniqi(  or 
remunder  in  fee  tail,  or  for  life,  join  in  a  feotf* 
ment,  how  it  shall  be  constroed,  309«  b^ 

The 


(kmv) 


INDEX  TO  COKE'S 


TO 


The  law  wiR  frampose  the  words  rather  than  it  shall 

not  take  effect,  317.  b. 
Whv  it  destroys  all  wrongful  estates,  9.  a. 
Bj  lessee  for  years,  bow  it  operates,  330.  b.  3<T7.  b. 

Ferdwit. 
What  it  is,  7i«- 

Firlingus.    See  Ferlingum  Terras. 

What  fMMf««  19,  5.  b. 

What  passes  by  these  words »  tMi. 

J'ines  to  the  King.     See  Alienation, 
Amerciament,  Copyhold. 

"Ae  iewaral  acceptations  in  law  of  the  word  (fine), 

136.  b. 
fine  to  the  king,  what,  ibvi,  IS7.  a. 
He  differeoee  between  a  fine  and  a  nnaoD,  and 

where  they  ahaU  he  said  all  on«i  137.  a. 


FO 


Ifaiev  of  Land.  See  Continual  Claim, 
Dum  nen  Compos^  Entry  Congeable, 
InfiiBt»  Remitter,  Stat.  4.  H.  7.  c.  94* 

The  description  of  a  fine,  and  whence  so  called, 
130.  b.  131,  a.  163.  a. 

What  time -was  allowed  bj  the  common  hiw  to 
make  claim  after  a  fine  levied,  and  what  at  this 
day,  363.  a.  354.  b.  33(5.  373. 

What  persons  were  barred  by  a  fine  at  the  common 
hiw  that  could  not  make  claim,  and  what  persons 
might  make  claim,  and  yet  were  not  barred  by 
such  fines,  363.  b. 

Where  a  fine  levied  by  tenant  in  tail  shall  be  a  bar 
to  his  issue,  or  them  in  the  reversion  or  re- 
mainder, and  where  not,  373.  a.  b. 

Where  a  grant  and  render  by  fine  to  a  stranger  to 
the  writ  and  conusance,  shall  be  good  to  puss  a 
▼oidable  estate  to  him  in  prasenti,  353.  a. 

Where  a  feme-covert  shall  be  concluded  by  a  fine» 
and  where  not,  46.  381,  383,  353.  b. 

Where  fines  working  wrong  to  third  persons  ought 
dot  to  be  accepted,  383.  a. 

Finas  ier  alienatiMi  taken  away,  369.  h. 

Ttnna, 

The  etymology  of  the  word,  5.  a. 
Mow  called  in  several  counties,  ibid. 
What  shall  pass  by  this  name,  ibitL 

Folkland. 
The  roeanti^  of  the  word,  58.  a. 

Forcible  Entry.     See  Damages. 

fime,  ^vfaat  and -how  taken  in  law,  161.  b^ 

UpoA  what  ttataU  ihe  writ  of  IbfciMe  enfry  is 

gronnded,  and  where  it  lietb,  357.  b. 
WMve  <livers  persona  go  «»make  -a  iorcibie  entry, 

the  violence  used  by  one  shall   make  them  ail 

goik^  of  ibrce,  «ML 
Where  the  master  cometh  with  a  greater  mmher  of 

servants  than  asaaly  attend  him,  his  entry  shall 

b»  deemed  ^Mvibley  357.  b. 
What  number  tt  pertont  nay  canmH  a  force, 

WWre  an  aet  shall  be  said  in  law  to  be  done  vi  et 
itrmU,  or  ferciUy,  16ft.  a. 


Forett,  Faork,  Chase,  Wanen*  See  Waste. 

The  description  of  a  forest,  333.  a. 

The  signification  and  derivation  of  the  word  (park), 

333.  a. 
What  beasts  properiy  belong  to  the  forest,  what  to 

the  chase,  and  park,  and  what  beasts  ani  fowls 

to  the  warren,  333.  a. 
The  difference  between  a  chase  and  a  forest,  Snd. 
What  act  by  a  keeper  of  a  paric  shall  be  A  fbrfeiture 

of  his  office,  333.  b. 


Forfeiture.     See  Attainder,   Conditiooe, 
Copyhold,  Corruption  of  Blood,  Offioe, 

Pr<r7»umVf,  Relation,  Statute  14.EI.  c.8. 
Surrender. 

The  ligaificatioa  and  dcrivatioa  of  the  word,  59.  a. 

How  many  several  ways  a  partiaular  tenant  nay 
forfeit  his  estate  by  alienation,  and  what  act  by 
him  shall  be  said  a  forfeiture  of  his  estate,  and 
what  not,  351.  a.  b.  per  tat,  pag,  353.  a. 

Where  the  right  of  a  particular  estate  may  be  for- 
feited, and  he  that  hath  but  a  right  ahall  take 
advantage  of  it,  351.  b.  353.  a. 

Where  by  the  forfeiture  of  a  lessee  for  life,  all 
mean  charges  and  estates  by  him  made,  ahall  be 
avoided  by  the  lessor,  and  where  not,  833.  b. 
334.  a* 

Whether  lessee  for  life  forfeits  his  estate  by  alien- 
ation, the  forfeiture  shall  continue  notwithstand- 
ing the  determination  of  the  estate  by  Umltatlon, 
or  entry  for  condition  broken,  30Q.  b.  353.  a. 

Where  tenant  for  life,  and  he  in  the  remainder  for 
life  having  the  fee  expectant  upon  a  reoaainder 
in  tail,  join  in  a  feofixnent,  this  shall  be  a  forfeit- 
ure of  both  their  estates  to  him  in  the  remainder 
iji  tail,  303.  b. 

Where  a  recovery  suffered  by  tenant  for  life,  should 
be  a  forfeiture  of  his  estate  at  the  common  taw 
and  at  this  day,  and  where  not,  356.  a.  363.  a. 

Where  a  statute  giveth  a  forfeiture  generaJly  agarnst 
him  that  wrongeth  the  duty  or  interest  of  another, 
who  shall  have  this  forfeiture,  159.  a. 

A  guardianship  in  socage  or  by  nature,  not  forfeit- 
able by  outlawry  or  attainder.  84.  b.  88.  b. 

Where  a  man  hanged  by  martial  law  shall  not  forfeit 
his  laud,  13.  a,  ^ 


Forcjudger.  SeeMesney  Stat.  VTest.  2. 

cap,  9. 

The  legal  acceptation  of  the  wont,  loa.  b. 

Where  and  for  what  cause  the  tenant  shaV  fbxe- 

judge  his  mesne,  and  where   and    for  what  notj 

1 00.  a,  b. 
The  form  of  a  judgment  in  a  forejudger,   100.  a. 
What  persons  shall  be  bound  by  a  forejudger,  anc 

what  not,  100.  a.  b. 
Where  in  a  writ  of  mesne  by  two  jointenants,  oni 

is  summoned  and  severed,  the    othar   shall  no 

forejudge  the  mesne,  100.  a. 
Where  in  a  writ  of  mesne  against  two  joint  mesnes 

one  md^es  default,  the  tenant  shall  hot  £brejadg< 

the  other,  100.  a. 

Forflbdor 


COMMENTABY  UPON  LITTLETON 


FonnedoDu    Se&  Assets,  Copyhold,  Ffnes, 
Tail,  IVarramjr. 

FanKdoo,  whence  so  called,  326.  b. 

Tbe  several  kinds  of  f onoedons,  aqd  where  and  hj 
wbora  each  formedan  fieth,  336.  D. 

Wbere  a  fonnedon  Uetli  of  a  cup^bold,  Oo.  a. 

VTbere  the  difloontinuee  of  tenant  in  tail  makes  a 
kue  €or  Ufe,  and  grants  the  lerersion  to  the  iswe 
m  tul,  tbe  iasoe  is  for  erer  barred  of  his  forme- 
don,  497.  b. 

¥rtafckshn<wgii>     See  CoRfinaattan. 

of  a  tanqpe  hf  fianhahiiBign,  93.  ht 


C»C») 


S4.^ 


created  at  first,  and  ham.  it 
aaj  be  created  at  this  daj,,  93.  b.  99.  a. 
"Wbeie  a  pft  in  freealnaoign  shall  be  good  without 

deed,  vad  where  not,  94.  b. 
Vbcfe  the  reserratioa  of  a  rent  upon  such  ^ 

dtsU  be  Toid,  97.  a. 
¥bat  aenrioes  soch  tenant  is  bound  to  do,  and  what 

Bst,95.a.b. 
I^kat  resiedj  the  lord  hath  for  such  services,  95.  b. 

g*.a. 
Where  the  tenore  in  fireealmoign  shall  continue, 

iMHaidmanding  the  ahcfatien  of  divine  sernces, 

and  prajcrs,  95.  b. 
Where  sodi  tennre  cannot  be  of  lands  rsk  aneient 

deswsne,  97.  a. 
Whe>«  sach  tenant  shall  not  be  dm^ged  with  a 

earodj,dul. 
Cpon  tnoBsferring  tbe  seigniory  or  tenancy  in  frank- 

alBoiga,  what  service  sfadf  be  doe  to  die  lord  or 

gfBBlee,  98.  a.  99.  b. 
Of  what  sertrioes  the  lord  is  bound  to  acquit  his 

fiBBSBt  sn  frankalmoign,  and  of  what  not,  99.  b. 

loa  a. 
Where   sisdi  lord  shall  not  disclaim  in  a  writ  of 
loa.  a.  306.  b. 


Sm  Consanguinity. 
Degrees. 

of  the  word,  fti.b. 
Wimt  thssfs  of  incident  to  an  estate  in  frankmar* 

liage,  41 .  b.  919.  b. 
The  dMereuces  between  a  donee  in  frnkmarriage 

aad  in  special  tail,  ai.b.  >aft.  a. 
W^hat  senrica  doe  by  soch  donee  to  his  dsusTi  51^.  a. 

97-  b. 
Where  a  rent  nny   be  given   in  flrankmarriagek 

%i.  b. 
Ihe  iiecesaitj  of  the  word  (fraakmarvlage)  to  the 

creatian of  the  estate,  ai .  b. 
How  the  degrees  in  firankmarfia^e  shall  be  oohh 
93.  b.  per  tat,  pag. 
s  0ft  in  frankmamage  to  the  parlSas  already 
shall  be  good,  i*^.  a. 
Where  a  remainder  limited  upon  such  gift  shall  Im- 
peach tbe  estate  in  frBoknnrriage,  and  where  not, 
91.  b. 
A  devise  of  lands  in  ihmkm$rriage  void,  i6U. 
A^llaalikniaisMrit^giiiiii  by  ceiftiygiie  use  before 

97  JST.  8.  no  firankmarriage,  tbtd. 
Where  a  itikt  reserved  upon  a  gif^  in  franlnauur- 
na^  shall  not  take  ciTect  tiO  the  fourth  degree 


OR 

FraeeeiMm 

Hie  meaning  of  it,  4.  b. 

Freebank. 

The  meaniifg  of  the  word,  1 10.  b. 

Freehold.    See  Abeiaace^  ConditicmSi 
Estate,  Jointenants. 

The  signification  of  the  word,  and  whence  so  called, 
48- b. 

Where  divers  freeholds  may  be  derived  oat  of  one, 
and  where  not,  40.  a. 

Where  an  incertsin  uiterest  in  lands  shall  be  deem- 
ed in  law  a  freehold,  and  wbere  aot»  4a.  a. 

Whew  a  man  may  have  a  freehold  in  his  own 
right,  and  a  chattel  in  another's  right,  smmI  tt 
sbomIc  bat  not  i  ooautfWy  54.  b.  33B.  b. 

Where  the  aheretion  of  the  DreehDld  shall  be  an 
ahwationof  tfaerevenion,  191. b.  igs. a. andb. 

Where  the  right  ef  freehold  shall  dn>wn  ma  chat- 
tel, s6&  a. 

The  description  of  a  freehold  in  law,  3G6.  b. 

Upon  what  conveyances  tbe  purchaser  shall  be  said 
to  have  a  freehold  in  law  to  him  before  entry,  and 
upon  what  not,  s66.  b. 

Where  a  stranger  by  the  acknowledgment  of  the 
tenant  in  a  prmeipe  to  be  his  viUeia  shall' be  ac- 
tually sebed  of  the  freehold  and  inherilaace 
withsat  entry,  966.  b. 

What  actions  are  maintainable  by  and  against  him 
that  hath  only  a  freehold  in  law,  and  wbat^noly 
358*  a.  b. 

Where  a  freehold  in  lands  may  be  defeated  by  a 
ooaditian  without  entry  or  claim,  and  where  not^ 

379<a- 
To   what  purposes  tenants  by  statute  merchant, 

degk,  &G.  are  said  to  have  a  freehold^  and  whai 

not,  48.  b. 

Frith. 

The  meaning  of  it,  5.  b. 

Fru9tum  Terrcs. 

What  it  is,  5.  b. 

GtUFeUund.    jS^  Curtesy* 

Gavelkind,  whence  so  called,  and  where  such  cos* 

torn  used,  140.  a.  175.  b. 
Where  one  brother  dying  without  issue,  all  the 

brothers  shall  equally  inherit  by  this  custom,  as 

well  as  sons,  140.  a. 
Where  by  such  custom  the  wife  shall  have  doweip 

of  the  moiety  of  her  husband's  lands,  1 1 1 .  a. 
Where  by  the  same  custom  the  husband  shall  be 

tenant  by  the  curtesy  without  issue,  t6uf. 
A  prescriptbn  in  this  custom  b  not  good,  175.  b. 

Glebe.    Bee  Pastor, 

£(pw  it  may  be  charged,  343.  a.  346.  b. 

Glyn. 

Wh4^4|yi|is,5.  b. 

Grand  Serjcsol^.    &ee  Serjeanty. 
Grange. 

The  meaning  of  the  word,  5.  a. 
What  passes  by  this  naive,  t^id. 

Grant  s« 
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Gianti.  See  Abekii€e»  Annuity,  Assign- 
menty  Confinnation,  Deed,  Estates, 
Habendumy  Intention  of  the  Parties^ 
Name,  Panon,  Possibility,  Rents. 

The  deseription  of  a  grant,  172.  a. 

YTkMt  things  propeilv  lie  in  grant,  and  wfiat  in 

liTerv,  9.  b.  48.  a.  85.  a.  333.  a.  335.  b. 
What  things  are  grantable  over,  and  what  not,  89.  a. 

314.  a.  tss.  b.  s66.  a. 
Where  a  thing  in  suspense  may  be  granted  OTer, 

and  where  not,  314.  a. 
Where  grants  shall  receive  coDStniction  according 

to  the  substance  of  the  deed,  and  not  according 

to  grammatical  sense,  146.  b. 
Where  the  construction  of  grants  ought  to  ensue  the 

intention  of  the  parties,  313.  a.  b. 
Where  the  words  of  a  grant  shall  be  transposed  in 

construction  oootrary  to  their  order,  317.  b. 
Where  a  grant  being  impossible  to  take  effect  ac- 
cording to  the  letter,  the  law  shall  make  such 

construction  as  by  possibility  may  take  effect, 

183.  b.  * 
Where  a  grant  shall  amount  to  a  release,  confir- 
mation, surrender,  dec.  and  where  not,  301.  b. 

303.  a. '307.  a.  313.  a.  b. 
Wh^re  by  the  grant  of  a  manor  without  (cum  per- 

ttMfitiit^,  a  thing  regardant  and  appendant  will 
JMM,  307.  a. 
Wtiat  shall  pass  by  the  grant  of  the  services  of 

tenant  in  tail,  and  what  not,  150.  b.  153.  a. 
Where  a  grant  of  a  corody  to  two  men  and  their 

heirs  shall  amount   in   law   to    several  grants, 

189.  a. 
Where  two  tenants  in  common  join  in  the  grant  of 

a  rent-charge,  it  shall  enure  as  several  grants, 

197.  a.  367.  b. 
Where  by  the  grant  of  a  reversbn,  rents  and  ser- 
vices shall  pass,  151.  b.  153.  a.  317.  a.  334.  a.  b. 
By  the  grant  of  (hereditaments)  what  shall  pass, 

6.  a.  16.  a.  383.  a.  b. 
Wheie  hy  the  grant  of  land  a  reversion  shall  pass, 

334.  b. 
Where  tenant  in  tail  grants  tohim  ttatum,  what  shall 

pass,  331.  a. 
A  man  grants  fnmmam  advocat.  to  one,  and  before 

the  church  void,  grants  frtamam  advocat,   to 

another,  the  second  grant  is  void,  378.  b. 
A  man  erants  3  prcsnilationrm,  and  dies,  his  wife 
shall  liave  the  three,  and  the  grantee  the  4th, 

379.  a. 
A  fcrant  shall  not  enure  contrary  to  the  express 

words  of  it,  313.  a. 
When  it  shall  enure  by  way  of  extinguishment, 

307- b. 
Grant  of  the  king,  how  tested,  7.  pasum. 


Grava, 


Whatgr«wifl»4.ii. 


Guardian.    See  Admeasurement,  Dower, 
Marriage,  Socage,  Wardship,  Wast^. 

The  several  sorts  of  guardias,  85*  a. 
Who  shaU  be  guaidian  of  inheritances  which  tie 
not  in  tenare  during  the  minority  of  Ite  heir, 

07*  h; 

To  what  purposes  the  guardian  shall  be  said  po»» 


sessed  of  his  ward  before  enUy  or  seii^ui^  and  t^ 

what  not,  38.  a.  b. 
How  many  kinds  of  guardians,  87.  b. 
When  the  father,  and  not  the.  lord,  shall  be  guai^ 

dian,  84.  a.  88.  passim. 
Guardian  by  tenure,  what  he  might,  and  what  he 

might  not  do,  75.  b.  per  tot.  pag,  79.  pa$tim. 
-'  in  chivalry,  what  pront  he  had,  8^,  and 

83«pasnfn. 
Who  shall  be  guardian  in  socage,  and  why,  87,  and 

88.  jMunnt. 
Guardian  in  socage,  how  long  he  shall  be  so,  $7, 

and  89.  pomm. 
< in  socage,  when  and  in  what  manofx  he 

shall  account,  £^,  positm. 
Guardianship  of  tenant  by  chivalry  and  tenant  bj 

socage,  to  whon\  they  go  on  the  guardian's  death, 

90,pasrim. 

Gurges. 

The  mean  bg  of  it,  5.  b. 
What  passes  by  this  name,  ibid, 

Habendutn.    See  Deeds. 

The  office  and  force  of  the  habendum  in  a  deed» 

183.  a. 
Where  it  shall  be  said  repugnant  in  the  grant  of 

an  estate  tail,  and  where  not,  31.  a. 
Where  one  named  after  the  Itabendum  shall  take  by 

the  gift,  and  where  not,  7.  a.  31.  a.  36.  b.  378.  b. 
Where  the  several  limitations  in  the  habendum  shaU 

destroy   the  joint  implication  of  the  premises, 

183.  b.  190.  b. 
Where  an  habendum  may  enlarge  the  premiaes,  but 

cannot  abridge  them,  399.  a. 
It  may  sever  a  joint  estate,  184.  a. 

Haga. 
The  meaning  of  it,  5,  b.  6&  b. 

Haugh  and  Hai^gh. 

What  they  mean,  5.  b. 

Heir.  See  Annuit3r,  Appeal,  Attainder, 
Chattels,  Comq^oaofBlood,  Diacent, 
Entry,  ResenrationyVoucher,  Warranty 
Waste. 

Hie  etymology  and  legal  acceptation  of  the  word 

(heir),  7.  b.  337.  b. 
What  issue  and  person  may  be  aa  heir,  and  what 

not,  7.  b.  8.  a. 
Hcret  apporeni,  futt,  8.  a. 
Keres  awtrurtm,  ^is,  8.  b. 
Where  and  what  chattels  the  heir  shall  have  aftev 

the  death  of  his  ancestor,  and  what  not,  8.  a. 

18.  b.  185.  b. 
MHiere  the  words  (heirs)  shall  be  neceasary  to  the 

creation  of  an  estate  of  inheritance,  and  where 

not,  8. b.  9.  b.  10.  a.  90«  a.  sii.  b.    aa. «,  47.  a. 

193.  b.  333.  b.  385.  b. 
Where  the  word  heirs  shall  be  good  of  itsdf,  and 

where  not  without  the  conjunction  of  the  wordy 

Chk),  8.  b. 
The  extent  and  Uititude  of  the  word  (hma),  9.  a. . 

Heirt 


Wko  ahaU 
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of  pordHue,  99.  b. 
be  aaid  the  next  hcilr  to  take  by  pnr- 
wbo  take  bj  discent,  la  b. 
Wbere  the  heir  to  take  by  parchase  oaglit  to  be  a 
cooplemt  ligbt  heir  in  judgment  of  law,  34.  b. 
^.b.  164.  a. 
Where  fbm  ancestor  may  make  his  right  heir  a  pur- 

ehaaar,  and  wliere  not,  93.  b. 
Vhve  a  ftnnaiDder  is  limited  to  the  right  htm  of 

a  particaiar  tntant,  the  fse  simple  shall  be  said 

ii>  rem.  in  hin  presently,  and  where  not,  92.  b. 

319.  bi.  376.  b. 
*^here   the   heir  conveying  by  discent  ought  to 

■H^  Mnwelf  ItCTf  to  him  which  was  last  seised, 

11.  bw  15.  a.  339.  b. 
Where  by  tbc  birdi  of  an  heir  more  near,  the  dl« 

■at  to  anodn-  ahaU  be  defeated,  11.  b. 

die  heir  of  the  part  of  the  father  shall  in- 
befiare  the  heir  of  the  part  of  the  mother* 

k  i  CMusisw,  19.  a.  and  b.  13.  a. 
TW  diffocswe  between  an  heir  in  the  civil  law, 

ad  an  heir  at  the  common  law,  937.  b. 
Where  tbe  aons  of  an  alien  bom  witliJii  the  ligeance 

d  tbe  king  shall  not  be  heirs  either  to  other. 

The  sane  oCthe  sons  of  a  person  attainted;  sfcta 

tf  hocn  before  ihe.  attainder,  8.  a. 
V^oc  and  what  attainder  shall  disable  the  party 

aoainted  to  mberit,  or  to  have  heir,  and  where 

sad  what  not,  8.  a. 
Where  tbe  bdr  shall  not  be  bound  by  the  obliga- 
tion or  warranty  of  his  anceitcnr  without  naming, 

M9.  a.  383.  U  384.  h.  38a  a. 
WUre  a  man  binds  hb  heirs  to  warranty,  or  to 

x<>j  a  snai  ef  money  without  naming  himself, 

suv-h  fien  shall  be  void,  386.  a. 
WLrre  an  action  of  debt  shall  lie  against  the  special 

heir,  witlKMtt   naraidg  Hie  hew  at  the  confraon 

k«»  :  seras  of  a  voucher  by  reason  of  a  warranty, 

SJQi  b.  ^196.  b. 

A  sift  to  a  man  his  hehr  and  successors,  how  it  shall 

««re,^a. 
Whoi  the  beir  shall  have  an  action  for  deling  his 

ancestor's  mooument,  18.  b. 


^'hatheMoom 


Heirlooip. 

is,  iS.b. 
be  deviaed,  183.  b. 

:    Herbage.     &e  Joiiiteiiant. 

What  dtall  pass  by  the  grant  of  the  herbage  of  land, 

4-b. 
Where  tbe  owner's  acceptance  of  a  lease  of  the 
•^  W»  land  by  mdenture   shall  be  no 
as  to  the  land,  47.  b. 
caervation  of  rent  ott  of  the  herbage  of 
bad  abnfl  be  good,  149.  a. 

Heresy. 

of  it  doth  not  forfeit  had  or  corrupt  (he 

Heriot.     See  Extinguishment. 

[loa  cdkd  in  die  Jaaaa  tongue,  185.  b. 
rhat  aptMimty  due  to  lords,  ibUL 

by  tbe  tenant  of  all  his  goods  sliaH 
tbe  lofd  of  hitheriot,  185.  b. 
pnRbMe  of  ptft  of  the  tenancy  hy 
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the  lord,  a  heriot  shall  be  extinct  and  where 
not,  149.  b.  • 

Where  a  heriot  shall  he  paid  bcfbrc  a  raortaary, 
185.  b. 

Hida  Terrce, 
What  Uia  terra  is,  69.  sL 

Hirst  and  Hurst. 

Hie  meaning  of  them,  4.  h. 

Holm  and  Hidmus, 

MTjat  they  mean,  5.  •. 

Holt. 

The  signification  of  it,  4.  b. 

'Homage.    See  Fealty. 

The  etymology  of  the  word,  64.  h. 

The  division  of  homage,  65.  b. 

The  manner  of  doing  homage,  64.  a. 

In  what  respect  it  is  said  to  be  the  most  honourahid 
and  humble  service,  65.  a. 

The  league  between  such  lord  and  tenant,  65.  m- 
100.  b. 

Where  in  doing  homage,  homage  due  to  the  king 
ought  to  be  except^,  and  the  penalty  for  omit- 
ting it,  64.  b.  65.  a.  b. 

What  person  may  do  and  take  homage,  and  what 
not,  %.  b.  66.  b.  67.  a.  and  b.  69.  a.  341.  b. 

The  form  of  homage  by  an  ab*bot  or  otlier  eccle- 
siastical person,  65.  b. 

The  form  of  homage  by  husband  and  wife  jointly, 

66.  a. 

Where  and  what  corporation  may  do  and  take 
homage,  and  where  and  what  not,  ^  b.  66.  hw  . 

67.  a.  341.  b. 

Where  the  husband  shall  do   and  take  homage 

alone,  and  where  jointly  with  his  wife,   30.  a. 

«7.  a. 
Where  there  are  divers  tenants  of  the  same  land, 

where  all  and  where  bnt  one  shall  do  homage* 

67.  a.  b. 
Where  and  why  the  tenant  shall  not  be  sworn  in 

doing  homage,  68.  a.  . 
Where  homage  done  to  one  joint  lord  shall  excuse 

against  the  other,  67.  h. 
The  benefit  which  accrues  to  lords  by  receiving  . 

homage,  68.  a.  92.  b. 
Where  the  tenant  notwithstanding  homage  once 

done  to  the  lord,  shall  be  compelled  to  do  homage 

again  to  his  heir,  and  where  not,  103.  b. 
Where  the  tenant,  upon  translation  of  the  seig- 
niory to  another,  shall  be  compelled  to  do  homage 

again,  and  where  not,  104.  a.  and  b. 
Where  after  refusal  the  lord  shall  not  distrain  his 

tenant  for  homage  until  ri'quest,  105.  a. 
By   what  means  fealty   sliall    be    separated  frora 

lioniage,  and  by  what  not,  150.  b.  151.  a. 
TlieVrit  of  /tomagia  capiendo,  a  11 J  wiicre  it  iitth, 

101. 

Homage  Auncestrel.     See  Attornment,   . 
Per  qua  Se7-viti(tf  IIccon  cry,  Warranty.  * 

The  description  of  ttr.'ue   cv   lioi^.r^'*   -rt'Tcoji;  •!, 

100.  b.  .  ' 
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Blood  on  the  lord's  side  aoC  always  requisite  to 

such  tenore,  ^oa  b.  loa.  d. 
Where  such  tenure  draweth  to  it  warranty  and 

acqoittal,  lOi.  a.  384.  a. 
What  shall  be  a  good  coimterplea  to  a  warranty  by 

cause  of  homage  annoestrel,  101.  a. 
What  lands  the  tenant  shall  recover  in  valae  npoB 

such  wamuaty,  1011.  a. 
The  reciprocahy  of  rererenoe  and  protection  be- 
tween such  lord  and  tenant,  100.  b. 
^^liere  such  tenant  shall  be  compelled  to  attorn  tD 

the  grantee  of  his  lord,  and  where  not,  tot.  a. 
Where  the  lord  by  honafle  aunccstrel  may  disclaim 

in  the  seigniory,  and  where  not,  101.  b.  109.  a. 
Where  a  man  may  [hold  by  homage  aunoestrd  of 

a  body  politic,  tat  not  e  eomeno,  103.  b. 
Where  such  tenure  shall  remain,  notwithstanding 

the  alteration  of  the  name  and  nature  of  the 

corpontiuo,  and  where  aot,  10a.  b. 
Where  an  abbot,  bishop,  &c.  shall  not  disclaim  in  % 

seigniory  by  homage  aoncestrel,  10s.  b.  103  .a. 
After  alteration  by  the  tenant  by  homage  aunces- 

trel,  what  sernoe  shall  be  due  to  the  lord, 

109.  a. 
What  act  by  the  tenant  shall  be  an  interruption  of 

the  privity  between  him  and  his  lord,  and  what 

not,  103.  S09.  b. 
Where  toch  tenure  nay  belong  to  knight  serrice, 

105.  a. 

Hope. 

What  it  is,  5.  b. 

Homgeld. 

The  meaning  of  it»  187.  a. 

Hors  de  son  Fee, 

Where  such  plea  shall  be  good  by  the  tenant  upon 
a  distress  and  avowry  by  a  stranger  who  claims 
the  seigniory,  and  .where  not,  1.  b. 

Hospital. 

The  drren  kindt  of  hospitals,  34s.  a. 

What  hospitals  were  ^ven  to  the  crown  by  the 

ftntute  of  37  H.  8.    31  K  tL    37  H.  8,  and 

1  £.  6,  and  what  not,  34a.  a. 

Hotchpot. 

What  it  is,  176,  177.  fossm. 

Hvwe  and  Hoo. 

The  si^nificttioD  of  th«  words,  4.  b, 

wUflWHO* 

Tlie  meanmg  of  joMpM,  5.  a. 

Ideot.   See  Condition,  Dum  n<m  Campos^ 
Entiy,  Heir,  Mortgage. 

Who  properly  said  to  be  an  idiot,  347.  a. 

Where  an  idiot  shall  be  bound  by  a  docent,  947. «, 

By  what  means  a  feoffinent,  &c>  by  an  ideot,  may 

be  avoided  during  his  Ufe»  and  by  what  not, 

447.  b. 
Where  a  ttmager  may  tcadtf  noaej  in  pdlaon* 


anceof  acooditioo  to  save  the  estate  of  SD  ideot 
without  his  consent,  ao6L  b. 
Where  an  ideot  on^t  to  sue  in  proper  person,  and 
not  by  guardian  or  attorney,  135.  V. 

Imprisonment.     See  Entry. 

Imprisonment  a  good  cause  to  reverse  an  oothtwry, 
397.  b.  360. 

Where  it  shall  save  a  defiuilt,  359.  b. 

Where  and  bow  a  man  in  prison  may  be  pro- 
ceeded against  by  suits  and  process  of  kw, 
360.  a. 

How  a  nan  in  prison  ought  to  be  ordered  and 
used,  3O0.  a. 

A  precedent  where  after  judgment  in  an  appeal 
against  %  woman,  her  imprisonment  was  refuted 
by  reason  of  pregnancy,  389.  a. 

A  precedent  where  after  judgment  in  a  trespass 
qumre  «i,  fy:.  against  an  infimt,  he  vras  accused 
of  imprisonment  by  reasonof  hisags,  t6id. 

Incident.    See  Appendant. 

Incumbent.     See  Parson,  Quare  Impedit. 
The  etymology  of  the  word,  1 19.  b. 

Indenture. 

What  it  u,  and  that  it  may  be  in  the  first  or  third 
penon^  and  forms  of  both;  and  that  all  the  parts 
make  but  one  deed,  339  and  330  per  tci.pag. 

When  it  b  an  estoppel,  when  not,  45.  a.  47.  b. 

Indictment.    See  Appeal,  Felony^ 
Pleading. 

Hie  signification  and  derivation  of  the  word, 
136.  b. 

What  certainty  requisite  in  an  iodictment«  303.  a. 

Where  the  indictment  shall  say  ^tonice J^albcit  the 
offienoe  be  no  lielony,  137.  a. 

The  difference  between  aa  appeal  and  an  indict- 
ment, 136.  b. 

Infant.  See  Accompt,  Bastardy,  Cover* 
ture.  Dower,  Entry,  Exchange,  Ex^cu- 
tion,  Stat*  of  Merton^  c,  5.     Warranty. 

Where  an  in&nt  may  be  a  purchaoer*  9.  b. 
Where  assignment  of  dower  by  the  heir  being  an 

infiuxt,  shall  be  good,  and  where  not,  35.  a. 
Where  by  custom  at  sixteen,  he  may  make  a  lease, 

45- b. 
Where  and  for  what  things  the  deed  or  obligation 

of  an  infant  shall  bind  him^  end  where  and  for 

whatnot,  171.  b.  173.  a. 
Where  and  within  what  time  a  fine  levied  by  an 

infant  may  be  avoided,  and  vrhere  it  may  be  re> 

versed  by  his  heir  after  hit  deafli,  and  where 

not,  131.  a.  380.  b. 
Where  the  brrach  of  a  ooodition  in  law  shall  be  a 

forfeiture  of  the  office  or  eatate  of  an  iniant,  and 

where  not,  333.  b. 
Where  lachet  in  an  infimt  ahafi  be  ptejudidal  to 

bun,  and  where  not*  346.  a.  b.  380.  bi. 
Where  a  feme  covert  shall  be  preiudioed  b  j  lacheft 

where  «a  infant  shall  not,  14$.  b. 
Wheie  uid  ni  what  ago  thn  kI  or  wxwg  ol  a^ 

iofett' 


COMMENTARY   UPON  LITTLETON. 


fN 

■Alt  inouuiaJ  matters  shall  be  imputed  to  biai, 
mA  9hat  and  at  what  not,  247.  b. 
Vkrea  lease  for  jean  nnde  by  aa. infant  shall  be 

Vkit  die  fdease  of  a  debt  by  an  iafiuit  shall  be 
Sood,  and  wkere  Dot»  9S4.  b. 

hit  tbinp  are  afoidable  by  an  infant  after  his 

:ail  1^,  and  what  only  during  his  nonage*  380. 

ik 
^kK  m  action  of  waste  or  caumt  lieth  against 

eiofaDt,  380.  b.  381.  a. 
Kise  m  infant  afaall  be  compelled  to  attorn  In 

if^jmkdamaitorperqtutienUia,  315.8. 
L'wbai  can  contract  only  for  neoessaries.  35.  b. 
Rkrean  omrpation  upon  an  inJGuit  shall  put  hhn 

«t  Q^ponemion  of  the  advowson*  344.  b. 
B^  T^  acts  an  infiuU  in  vmCrc  «•  mere  shall  be 

M,  and  by  what  not,  100.  b.  244.  a.  945. /b. 
Ldm  Dot  capable  of  the  stewardship  of  a  court, 

Capable  to  perfi»nn   grand  seijeanty  at  the 

awatioo,  107.  b. 

'^^.{{^iabteto  be  of  an  enquest,  157.  a.  17a.  b. 
^ktin  iubnt  shall  not  be  amerced  for  a  nonsnit 

««■*,  H7.  a. 

^i)m  a  jadgment  aigatnst  htm  qu!bd  eapigtur, 
^^  m  be  imprisoned,  389.  a. 
*Vr  m  io&at  ahaU  not  be  charged  in  an  ao- 

•^  17».  b. 
^tet  an  infimt  may  do  homage,  but  not  fealty, 

*tae  m  mbm  ooght  to  sue  by  procAMi  aaiy,  and 
idcad  bj  gnardian*  135.  b. 
tot  a  itnager  and  wbere  the  special  heir  shall 
^  aiTiatage  of  the  infancy  of  lus  ancestor, 

^cfajiement.     See  Manumission. 

''^oiiatkB  and   aereral   acceptations  of  the 

^*««»ce.    See  Charge,    Fee  Simple, 
Hetra. 

<^«eataad  npiiJfieAtioa  of  the  word,  and  what 
^P"*>  by  the  grant  of  inheritances,  G.  a.  16.  a. 

''/^Mitsof  Lkheritances,  1.  b.  9.  a.  40.  a. 

^%b. 

*^  »  oan  way  have  an  inheritance  moTeable 
^'^  and  how  such  Inheritance  may  be  alien- 
« «d  clarjed.  4. ».  48.  b. 
p  «  labentanoe  shall  ascend,  and  where  not, 

^ednitacearejectedinlaw,  13.  a.  37.  a.  337.  b. 

*1*^  ooMie  of  inheritaaces  not  alterable  but 
^7  ?«»^«at.  47.  a. 

J«*»Qtt*afl  inherit,  where  he  by  whom  he 

y^^  cannot  by  possilrifity,  8^  i  amvertif, 
-  •>  *• 

'  *  '^A  ofUj  of  the  first  purchaser  inheritable  to 

heolmea/lM.    &e  Deeds. 

^brrfoeBti  ought  alwaya  to  be  in  parch- 

'^  «  iarolnient  shafl  not  be  pleadable  with- 
'"  ««»»6  (be  orifioal  deed,  22^  b. 


JO 
Instant.     See  Remainder. 


(xcix) 


The  definition  of  an  instant,  185.  b. 

V^re  the  law  alloweth  priority  of  time  in  an  in-' 

stant,  185.  b. 
Where  a  fee  shall  be  dirested,  and  vest  in  one 

person  in  an  instant,  397.  b. 

Institution.     See  Parson,  Plenarty. 

The  meaning  of  the  word  institution,  344  a. 

Intention  of  the  Parties.  See  Grants. 

Where  the  construction  of  acts  shall  en^e  the 
tention  of  the  parties,  and  where  not,  214.  b. 

Where  the  intention  of  the  parties  shall  operate  i 
the  raising  and  direction  of  uses,  49.  a. 

Where  the  entry  of  him  that  right  hath  into  landy 
shall  be  guided  by  his  intent,  49.  b. 

Where  a  man  hath  two  ways  to  pass  lands,  and  he 
intendeth  to  pass  them  by  one  of  the  ways,  yet 
it  shall  pass  by  the  other,  and  where  not,  49.  a. 

Interesse  Termnim 

What  it  is,  47.  b. 

How  it  may  or  may  not  paM,  47.  b.  338.  b. 

To  whom  it  shall  go,  47.  b. 

Is  not  lost  by  the  lessor's  death,  51.  b. 

Cannot  be  confirmed,  396.  a. 

Cannot  be  enlarged  by  release,  070.  a. 

Interest. 

The  eitent  and  sigi^fication  of  the  irerd,  345.  b. 
What  passeth  by  the  grant  of  fotum  intcrttse,  ibidv 

Intrusion; 

What  properly  sud  to  be  an  intrusion,  and  how  ic 
diileretfa  from  abatement,  disseisin,  &c.  377. 
a.  b. 

Jointenants.  See  Account,  Altomfnefit, 
Charge,  DumJUU  infra  JEU^tem,  £leo«* 
tion,  Entry  Coogeable,  Judgment,  Pre-- 
sentation.  Release,  Remitter,  Reserra-' 
tion,  Stat.  West.  a.  c.  2^  and  32  H.  8. 
c  3a.     Surrender,  Waste,  Warranty. 

Jointenants,  whence  so  called,  and  how  they  diflfer 

from  parceners,  180.  b. 
What  things  may  stand  ih  jointure  one  with  tlic 

other,  and  what  not,  188.  a.|»er  tot.  fag.  193.  b. 
Where  the  parties  shall  be  jointenants,  notwitli- 

standing  the  several  and  dilTerent  limitations  to 

each  of  them,  180.  b.  *       ^ 

Where  there  may  be  a  jolntcnancy  albeit  no  survl- 

Yorsfaip,  181.  a.  b. 
Where  chatteb  or  debts  in  jointenancy  shall  sur- 

Tive,  and  where  not,  181.  b.  183.  a. 
Where  jointenants  may  be  albeit  the  estates  vest  in 

tiiem  at  severel  times,  and  where  not,  188.  a. 
Where  two  may  have  joint  estates  for  their  n*es, 

and  several  inheritances,  or  the  inheritance  to  one 

of  them,  183,  a.  b.  183.  a.  184.  a.  189.  b. 
To  what  purposes  such  inheritance  shall  be  said  to 

g  3  be 
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be  executed  in  the  life  of  the  parties^  and  to  what 

not,  183.  b.  183.  a.  184.  a.  b. 
Where  aod  by  wliat  acta  an  estate  in  jointure  may 

be  Mvered,  and  where  and  by  what  not,  182.  a. 

per.  tot.  pag.  183.  a.  190.  a. 
Where  two  may  be  joiutenants  of  the  freehold  and 

fee  simple,  and  tenaots  in  common  of  an  estate- 
tail  in  the  same  laud,  183.  b. 
AVliere  the  jointenant  surviving  shall  be  liable  to 

the  charges  uf  hb  companion,  and  where  not, 

1 84.  b.  p<r  tot.  pag.  185.  a. 

Where  the  charges  of  one  jointenant,  avoidable  by 
his  companion,  shall  be  good  agauist  himself  sur- 
-viving,  184.  b. 

Where  upon  a  recovery  against  one  jointenant, 
execution  shall  be  sued  against  his  companion, 

185.  a. 

Where  an  estnppel  to  one  jointenant  shall  net  bind 

his  compamon  surviving,  ibid. 
Where  a  devise  by  one  jointenant  shall  be  void 

against  his  companion,  185.  a.  b. 
Where  by  the  death  of  the  wife  jointenant  with 

a  stranger  for  years,  the  term  shall  survive  to 

the  other  jointenant,  and  not  to  the  husband, 

185.  b. 

Where  a  disparagement  of  the  heir  by  one  join- 

tenant  shaii  be  a  forfeiture  of  the  ward  as  to 

both,  80.  b. 
Where  one  jointenant  of  a  ward  ahall  be  liable  to 

the  waste  done  by  his  compaaion,  54.  a. 
Where  an  assignment  of  dower  by  one  jointenant 

shall  be  good  against  his  oompaoion,  35.  a. 
Where  upon  grant  of  a  rent  to  two,  the  election 

of  one  to  have  it  as  an  anuuity  or  rent  ahall  bind 

his  companion,  146.  a. 
Where  a  rcscous  by  one  jointenant  shall  make  his 

companion  a  disseisor,  161.  b. 
Where  each  jointenant  shall  be  said  to  be  seised 

per  mjf  et  per  tout,  and  to  what  purposes  either 

hath  right  but  to  a  moiety,  186.  a-  350.  a. 
Where  a  Tease  for  years  by  one  jointenant  for  life 

or  in  fee,  to  bcsin  after  bis  death,  shall  be  good 

against  the  survivor,  and  where  not,  184.  b.  185.  b. 

186.  a.  b. 

Where  a  grant  of  the  herbage  or  vesture  of  the 
land  by  one  jointenant  shall  bind  the  survivor, 

186.  b. 

Where  a  presentation  to  a  church  by  one  join- 
tenant  shall  not  put  bis  companion  out  of  pos- 
session,. 186.  b. 

Where  a  partition  between  jointenants  shall  be  good 
without  deed,  and  where  not,  169.  a.  187.  a. 

Where  by  a  partition  between  jointenants,  a  war- 
ranty shall  be  destroyed,  and  where  not,  187.  a. 

Where  husband  and  wife  shall  be  jointenants,  and 
where    by    entireties,  and  wheire   by  moieties, 

187.  a.  b.  per  tot.  pog. 

Where  baron  and  feme  and  a  stranger  are  jointe- 
nants the  sole  alienation  of  the  baron  shall  bar 
the  stranger  surviving  as  to  a  moiety,  and  where 
not,  187.  b.  188.  a.  327.  b. 

Where  one  jointenant  or  parcener  enters  or  re- 
covers, the  whole  estate  being  put  to  a  right,  the 
other  shall  enter  and  occupy  with  him,  and  where 
not,  188.  a.  364.  K 

Where  a  lease  of  part  of  the  term  by  one  jointenant 
for  >'ears,  shall  be  a  severance  of  the  jointure  as 
to  the  whole,  193.  a.  199.  a. 

Where  a  severance  of  the  Jointure  of  the  free- 
hold shall  he  a  leveranoe  of  the  revcnion,  191.  h* 
193.  a.  b. 


Where  a  reservatiou  of  the  reveruoir  to  one  jt)in 
tenant  by  deed  indented  upon  a  lease  by  both 
shall  not  estop  the  other,  193.  a. 

Where  a  lease  is  made  by  two  jointenants,  the  re- 
mainder in  fee  to  one  of  them,  this  shall  be  a 
good  remainder  lor  a  moiety,  19a.  b. 

Where  ona  jointenant  makes  a  Tease  for  his  own 
life,  anddieth,  no  survivor,  fiusre,  193.  a. 

Where  the  feoffment  of  one  jointenant  to  his  com- 
panion and  a  stranger,  shall  be  good  only  to  the 
stranger,  335.  a. 

Where  two  infants  jointenants  make  a  feoffment 
by  the  death  of  one  his  right  shall  survive ;  secu 
of  a  feoffment  by  one  solely,  337.  a.  b. 

Where  the  fiither  jointenant  with  the  son  and  1 
stianger,  makes  a  feoffment  of  the  whole  wit) 
wananty,  the  stranger  surviving  shall  avoid  tbi 
whole,  367.  a. 

Jointure.      See  Dower,  Stat.  1 1  H.  7 

cap.  Q. 

What  shall  be  a  good  jointure  within  the  statute  c 

97  H.  8|  and  what  not,  36.  b. 
Where  the  wife  may  wave  her  jointure,  and  wbei 

not,  36.  b. 
May  be  made  detenninable  by  the  party's  on 

act,  36. 

IrdafuL 

How  and  when  the  laws  of  England  were  first  est 
blished  in  hrland,  and  how  afterwards  confirms 
and  by  whom,  141.  a.  b. 

Issue.     See  Pleadinga,  Verdict. 

An  issue,  and  the  several  kinds  of  issues,  ia6. 1 
Where  an  issue  generally  takeu  ahall  refer  to 

count,  and  not  to  the  writ,  1  a6.  a. 
Issue  upon  a  negative  pregnant  not  good,   126.  s 
Where  two  affirmatives  shall  make  an  tMsae,  1 

where  not,  136.  a. 
Where  an  issue  shall  be  good  upon  a  matter  afiir 

tive  and  negative,  albeit  it  be   not    in   cxp 

wordsp  ibid. 
The  form  of  the  entries  of  issues  of  the  part  of 

plaintiff,   and   on   the  part  of   the    defend 

ibid. 
What   pleas  are  issues   theiaaelvea,    whereto 

plaintiff  or  defendant  cannot  reply,  ift6.  a. 
Where  modo  et  farmd  shall  be  of  the  substanc 

the  issue,  and  where  but  matter  of  form,  38 

per  tot.  pag. 
Where  the  substance  of  the  isaac  being  found, 

verdict  sliallbe  sufficient  not wttlistandingomi 
•   of  circumstances,  337.  a.  sds.  a. 
Where  the  pica  of  the  party  amounts  to  a  pe 

issue,  the  general  issue  shaU  be  enteivd,  30^ 
Issue  shall  be  joined  on  a  traverae  wben  weU  t 

ia6.  a. 

Judgment.    See  Error,  Partition 

The  signification  and  derivatioa  of  the  word 
168.  a.  ' 

The  several  sorts  of  judgments,  ibid. 

Where  m  a  real  action  by  one  jointenant  <^ 
ccner  agauist  another,  judgment  akall  not  hi 
ia  aettnitj,  167.  b.  187. «, 
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la  liat  acttoM  jodgnent  final  «h«Il  be   given, 

Tie  ibna  of  the  judgment^  when  it  U  fior  the  te- 
sHt  or  defendant  in  plea  in  bar  or  to  the  writ, 

tiB«  md  by  what  dkuu  every  case  jadidaliy  de- 
padof  sbaU  receive  end,  71.  b.  73.  a. 

Jugum  Terra. 

%his,  5.a. 

Juncaria^  Joncaria. 

^itb,  5.8. 
^piaesbjthbiiBiiie,  Aid. 

Juris  uhnnu     See  Parson. 

iicw,  Jury.  See  Challenge,  Statute,  Ver- 
to,  W»  3.  c.  38.  ^r^ic.  sup.  Chart,  c.  9. 

^Jtopertiei  of  a  jmor,  155.  a.  b. 
^pmnmy  he  a  janor,  aadvrhat  not,  156.  b. 

^'  diej  ibd)  be  treated  tf  they  do  not  agree, 

^!ae  a  eatiof  fae  tiae  -ahall  be  a  sofficient  juror 

JJ^tbejtat.  of  a.  HI  5.  c.  3.  a?*,  b. 

**K  tcBttt  pur  outer  aie^  or  the  husband  seised 

3  bis  vife's  right,  is  retumed  on  a  jury  after  the 

^rf  the  wife  or  ceUtiy  fue  im»  they  may  be 

csifleoged,  ibid. 
*kKi  vitim  shan  be  had  in  equal  respect  with 

*.'>«,  oA  whmt  not,  6.  a. 
^  j«T  mast  gire  a  veadict  though  no  evidence  be 

P^ige.b. 

Justices.    See  Court,  Ejre. 

^  DISKS  aadently  called,  168.  b. 

^  of  aanse,  whence  so  called,  a63.  a. 

^^^  md  jurtsdictiou,  ibid. 

■^  fat  cttet  sociently  justices  of  nm  jmut  might 
S^jsdgBKot,  and  in  what  not,  363.  a. 
<  ataw  of  divers  bishops  and  clergymen  that 
^  Mdttdy  JQSticci  of  the   king's   courts, 

King.    See  Pren^adTe. 

^f«7a4Dg7of  thewMd  (kia^  and  how  oaUed 

'^■^^QCeveiy  king  of  fagioiid  since  the  oon- 

J*t,  7'  a.  and  b. 
.**^cooipeUatwnsof  divers  kings  oflln^nd, 

^>B^<nieoaoeibof  ^bektng,  110.  a. 

vT^  **7  <^  »  f««  simple  without  the  word 

■.^").  1$.  b. 

^7  reserve  rent  out  of  incorporeal  in- 

a.  47.  a. 

csotot  be  nonsuit,  139.  b. 

Knight. 
*  "lecifalion  of  the  word,  and  how  called  iu  olher 


LA 


^Ci) 


What  shall  be  said  a  knight*s  fee^  ove^mus  miiatari^ 
Gg,  a.  b. 

Knights  Service.  Se^  Guardian,  Marriage, 
Relief,  Wardship. 

The  description  of  a  knight's  service,  74.  b. 

By  what  names  such  service  is  distlnguuhed  in  law, 
74.  b.  75.  a.  b.  108.  a. 

To  what  end  this  service  was  created,  75.  b. 

The  respect  which  the  law  hath  to  the  sopportation 
of  this  service,  39.  a.  b. 

The  privileges  of  tenants  by  knights  service,  75.  a. 

At  what  age  the  tenant  shall  be  intendable  to  per- 
form this  service,  74.  b.  75.  b.  78.  b. 

What  things  incident  to  this  tenure,  and  from  what 
antiquity,  *j6.  a.  b.  305:  b. 

For  what  cause  the  law  gave  the  ward  and  marriage 
of  the  heir  of  such  tenant  to  bis  lord,  75.  b. 
76.  a. 

Where  the  tenure  ceasing  the  wardship  and  all  other 
incidents  shall  also  cease,  76.  a.  b.  248.  a. 

Where  the  fruits  of  knights  service  being  suspended, 
4be  tenancy  bdng  in  a  corporation,  shall  be  re- 
vived again  in  the  hands  of  a  natural  person, 
70.  b.  99.  a. 

Where  a  tenure  may  be  knights  service  and  no  es- 
cuage,  '83.  b. 

Where  tenure  by  castleguard  shall  be  knights  service, 
and  where  not,  83.  b*  83.  a.  87.  a. 

Where  the  tenure  shall  remain  albeit  the  castle  be 
ruined,  83.  a. 


Kndl. 


What  it  is,  5.  b. 


^iTlJS/of** 


knight,  107.  b. 


Laches.  See  Baron  and  Feme,  Coverture, 
Dum  nonjuit  Compos,  Entry  Congeable, 
Ideot,  Infant,  Fines,  Prerogative. 

The  signification  of  the  word,  046.  b.  380.  b. 
Where  laches  shall  be  imputed  to  a  man  beyond 
sea,  and  where  not,  a0o.  b. 

Lagaman. 

What  it  is,  58.  a. 

LannemannL 
The -meaning  of  it,  5.  a. 

Lapse.    See  Quare  ImpediU 
Law. 

The  scvcraUaws  used  within  this  kingdom,  11.  b. 
The  drvision  of  the  law  of  'Englamd,  1 10.  b.  115-  b« 

344*  ^ 
The  several  names  whereby  the  common  law  of 

England  is  called,  143.  a. 
How  the  common  law  and  the  law  of  the  crown 

difier,  15.  b. 
The  law  spiritual,  what,  344.  a. 
Intendment  of  law,  what,  78.  b. 
No  proof  to  be  admitted  agahist  the  presumption  of 

law,  373.  a.  b. 
What  things  the  law  mostisrvoureth,  134.  b. 
How  the  law  respects  tlie  order  oi  nature,  ^3. «. 

g3  *°® 
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The  mtloA  vvles  and  ooone  «f  the  Isw  not  to  be 

innovated,  q8s.  b. 
The  commendation  of  the  law  of  England,  97-  b. 
Tlie  delight  aad  fuUity  of  the  itudy  of  Uie  law, 

71.  a. 
Admonitions  and  difections  concemhig  the  study 

and  practice  of  the  law,  70.  a.  bw  249.  b. 

Lea  and  Lry. 

What  they  are,  4.  b. 

JaCBseB,  Lessor,  Lessee.  See  Confirmation, 
R4elease,  Kent,  Reservation^  Stat.  32ii/.8. 
c.  28. 

The  derivation  of  the  word  (leaw),  43.  b. 

llie  several  kmds  of  leases,  45.  a.  b. 

What  shaH  be  sufficient  words  of  leaie,   45.  b. 

301.  b. 
What  persons  may  make  leases  at  this  day,  which 

could  not  by  the  common  law,   et  i  eonverw, 

44.  b. 
What  things  requisite  to  the  perfection  of  a  lease 

within  the  stat.  39  H.  8.  44.  a.  b. 
What  leases  shall  be  good  within  the  statutes  of 

I  and  13  Elh.  and  what  not,  44.  b. 
Where  a  concurrent  lease  shall  be  good  within  those 

statutes,  and  where  not,  45.  a. 
What  shall  be  said  a  snilicient  eertaiaty  whereupon 

a  lease  for  years  may  depend,  and  what  not, 

4a.  b. 
Where  a  lease  for  years  may  cease  and  revive  again, 

as  to  several  persons,  and  where  not,  46.  a. 
To  what  poqMses  the  party  shall  be  said  a  lessee  for 

years  before  entry,  and  to  what  not,  46.  b.  51.  b. 

570.  a.  b. 
Where  a  lease  ia  mode  to  have  from  the  date,  or 

day  of  the   date,  or  firom  the  making,  or  from 

henceforth,  &c.  where  it  shall  be  said  to  have 

beginning,  4)6.  b. 
Where  the  deed  haith  m>  date,  or  beareth  an  im^' 

possible  date,  wbea  the  lease  shall  be  said  to  have 

commencement,  ibid. 
Where  the  deed  referreth  to  a  void  lease,  or  mis- 
recite  a  lease  «n  ene,  to  have  from  the  ending  of 

that  lease,  when  it  shall  begin,  ibid. 
The  signification  of  the  word  (term)  and  the  dif- 
ference inter  termimun  anoBrum  et  temput  annorum, 

45- b. 
Wlierc  a  lease  to  the  party  generally  shall  be  ooa« 

strited  to  be  for  the  life  of  the  lessor,  and  where 

for  the  life  of  the  lessee,  42.  a.  183.  a.  b. 
Where  divers  persons  join  in  a  lease,  whose  lease  it 

shall  be  construed,  45.  a. 
^^^e^e  a  lease  for  years  by  tenant  in  tail  shall  be 

void  by  his  death  without  issue,  45.  b. 
Where  a  lease  bv  parson,  vicar,  &c  before  the  sta* 

tute,  was  void  by  his  defith,  and   where   but 

voidable,  45.  b, 

Lectures. 

"nic  qualities  of  lectures  anciently,  and  how  they 
di^er  from  our  readings  at  this  day,  380.  a.  b. 

I^eper, 

May  be  heir,  8.  a. 

Way  sue,  tho*  remoyed  by  writ,  135.  b, 


Lestoes  et  Lestas. 

The  meaning  of  the  words,  4.  b. 

Librata  Terra, 

What  it  is,  5.  b. 

What  passes  by  this  name,  ibid. 

Licence.     See  Authority. 

i 

Ligeance.     See  Alien,  Denizen. 

The  definition  of  ligeance,  1119.  a. 

The  division  and  several  sorts  of  ligeance,  139.  a. 

1 

Limitation.     See  Time,  Statute. 

What  shall  be  said  good  words  af  Unutation  in 
grants,  &c.  and  the  several  sorts  of  them,  334.  b. 
335.  a. 

Livery  out  of  the  Hands  of  the  King. 
See  Primer  Seisin. 

Where  the  heir  of  the  [tenant  of  the  king  shall  sue 

livery,  and  where  an  autter  U  main^  77.  a. 
Where  the  king  shall  hava  the  mean  profits  until 

livery,  or  ouster  le  nuan  sued  by  tlie  heir,  and    ^ 

where  not,  ibid. 
The  several  kinds  of  livery,  and  wbich  sball  be  the 

best  and  most  safe  for  the  heir,  77*  <^ 
Where  by  the  livery  of  a  manor  an  advowton  ap- 

pendant  shall  pass  from  the  king,  withoat  special 

mentioo,  77.  a. 

Livery  and  Seisin.     See  Authority,  Feoff- 
ment, Grant. 

The  description  of  livery  of  seisin,  48.  a. 

The  several  kinds  of  iivery,  ibid. 

The  antiquity  of  livery,  49.  b. 

To  the  passing  what  estates  livery  requisite,  and  of 

what  not,  48.  a.  316.  a. 
What  act  or  words  by  the  lessor  or  feoffor  ahali  be 

•aid  a  good  delivery  in  deed,  and  what  not,  48.  a. 

49.  b.  59.  b.  57*  a. 
Where  a  livery  expressing  om  estate  refcmth  to  a 

charter  expressing  another,  or  which  ia  void,  how 

it  shall  be  oonstroed,  48%  a.  b.  aoa.  b« 
Where  livery  referreth  to  two  several  charten  af  dif- 

fisrent  limitations  how  it  shall  be  ooastnaed,  ai.  a 
Where  livery  of  the  one  parcel  ahall  be  a  Uvery  o 

the  other,  and  where  10  one  feofiiae  goad  to  thi 

other,  and  where  not,  48.  a.  50.  a.  353.  a.  3190^  a. 
How  livery  shall  b«  made  to  pasa  a  Hievcable  inhe 

ritance,  48.  b. 
Livery  in  law,  or  within  the  view,  what,  48.  b. 
Where  such  livery  ahall  be  good,  aaid  where  no 

ibid.  353.  a. 
Such  livery  by  an  attorney,  void,  5a.  b. 
Such  livery  not  good  but  to  him  wbich  takes  tl 

freehold,  49.  b. 
Where  a  claim  shall  amount  to  an  entry  to  pcrfc 

a  hvery  within  view,  and  wheie  not,  48.  b. 
Where  livery  shall  be  made  of  an    upper  chamb< 

ibifl, 

>Vh 
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properij  lie  in  gnmt,  and  what  i* 


freebold  in  lands  sliaU  pBM  at  the  oom- 
non  law  without  Ureij,  and  where  not,  49.  a. 
50.*.  b. 

Wheiv  Irverj  made,  another  being  in  possession, 
shall  be  good,  and  where  not,  48.  b.  36^.  b. ' 

la  wbat  respects  a  oonTeyance  bj  lireiy  said  to 
cALced  all  otiiers,  49.  a. 

Where  a  charter  of  feoffment  by  a  disseisee,  and  a 
letter  of  attorney  to  enter  and  make  livciy  shall 
be  a  good  leonient  after  Uvery  made ;  secus 
of  a  leaae  for  yean  by  deed,  and  an  entry  after, 
4S.bw 

Wbere  Cvery  shaH  be  made  to  a  lessee  for  years. 

Where  firery  to  one  feoffee  in  the  name  of  the 
other  aball  be  good  to  both,  and  where  not,  49.  b. 


Where  Bwtrj  to  one  jointenant,  lessee  for  years, 

fhaH  be  snfficient  to  pass  the  freehold  to  him  in 

dbe  reaMinder,  49.  b. 
What  penon  may  be  an  attorney  to  deliver  seisin, 

Sa-a. 
Where  and  when  the  authority  of  an  attorney  shall 

be  aaid  to  be  ponoed,  and  where  and  when  not, 

SS-  A.  3&8.  a 
Where  the  snaking  of  Kvery  shall  prejudice  the 

tide  or  interest  of  the  attorney  as  to  the  land, 

«id  where  not,  53.  a. 
Where  a  letter  of  attorney  may  be  contuned  in  a 

deed  of  feoffment,  and  where  not,   and  why, 

5».  b. 
Wbere  fivery  made  after  the  death  of  the  feoffor 

sbaO  be  g«x»d,  and  where  not,  and  why,  59.  a.  b. 
lircrj  not  good  to  expect  in  future,  317.  a. 
Where  tbe  charter  is  absolute,   and  livery  upon 

CBoditioo,  upon  which  the  estate  shall  operate, 

Wheie  after  an  agreement  of  a  feoffment  is  made 
^poB  iMsriiiiftn,  lirery^  is  made  absolate,  how  it 
shall  be  oonstnted,  aaa.  b. 

Whote  finery  relateth  to  a  deed  made  and  dated 
an  a  fmiign  kingdom,  what  fthall  operate  thereby. 


MaOiem. 

Tht  vpuSa^Qon  and  derivation  of  the  word,  is6.  a.  b. 


Ibe  aatvre  and  degree  of  the  offenoe,  lay.  a, 
Wbesv  the  writ  shaU  say  (feUmd),  albeit  the 

qfcace  be  no  felony,  197.  a. 
The  puuiaiunent  anciently  in  an  appeal  of  muhem, 

ind  at  this  day,  197.  a 
A  neicaae  of  actions  personal  a  good  plea  in  maihem, 

Wbere  a  mn  wtt  indicted  for  mahnfaig  himself, 
197.  b. 

MackieoUare  and  Machecouare. 
The  BKaaing  of  the  words,  5.  a. 


Mamteiuuice.    See  Stat  i  Jt.  2.  c.  9. 
32  H*  8.  c.  9. 

TV  wgniifjflon  and    derivation   of  the    word, 

|6a.b. 
TW  several  Hnds  of  maintenance,  and  how  pa- 

nAibl^,  ^fi8,  b.  3I^*  ^ 
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Where  an  action  of  maintenance  lie^  for  laboor- 
ing  the  jury,  albeit  they  g^ve  no  verdict,  or  pass 
against  the  plaintiff",  3^.  a. 

Manor.  SfeGrantt,  Prerogattvey  Stevrardy 

Trial. 

The  description  of  a  manor,  nnd  whence  so  called* 

58*  a* 
How  manors  began  at  first,  58.  b. 
Of  what  things  a  manor  may  consist,  58.  a. 
The  office  and  doty  of  the  lord  of  a  manor,  59.  b. 
Where  a  coart-baran  holden  out  of  the  limiu  of  the 

manor  shall  be  gMd,  and  where  void.  58.  a. 
Where  and  what  thmgs  shall  pass  by  the  grant  of  a 

manor  without  (cnm  fertmentm)i  and  when  and 

what  not,  191.  b. 
Where  a  rent-aeck  may  be  parcel  of  a  manor;  teen* 

of  a  rent-charge,  150.  b.  153.  a. 
Where  a  reversion  upon  an  estate^tail  shaU  be  pafod 

of  a  manor,  and  pass  by  die  grant  of  the  manor* 

394.  b. 
Where  upon  a  lease  of  a  manor,  except  parcel,  the 

part  excepted  shall  continue  parcel  of  tbe  nmoi^ 

and  where  not,  394.  b.  395.  a. 
Where  upon  trial  of  a  fact  supposed  within  a  manor 

the  vUne  shall  come  out  of  the  manor,  and  whert 

out  of  the  town,  195.  b. 

Manumission.    See  Villein. 

The  signification  and  derivation  of  the  word,  137.  a^ 

The  several  kinds  of  manumission,  137.  b. 

By  the  manumission  of  a  villein  cum  tot4  sejue/^ 
what  persons  are  enfranchised,  3.  a. 

Where  and  what  actions  brought  by  the  lord  against 
his  villein  shall  be  an  iDfraochisement  to  the 
vilJein,  and  where  and  what  not,  197.  b.  J38.  a.  b. 

136.  b. 

Where  the  answer  of  the  lord  to  the  action  of  the 

villein  shall  be  an  infranchisement  to  tbe  villein, 

and  where  not,  195.  a.  138.  b 
The  solemnity  of  manumissions  anciently,  137.  b. 
What  estate  or  s:ift  fiK>iB  the  lord  to  his  villein  shaH 

be  an  infrancmsement  to  tum,  and  what  not,  1 37.  b. 

13B.  a. 
Where  a  void  release,  or  an  attonraoit  hy  tha 

lord  to  his  villein  shall  be  no  jnftanchisement, 

138.  a. 
Where  the  appeal  of  the  lord  against  his  viUein  for 

felony  being  found  against  him  shall  be  an  in- 

franchisemcut  to  the  villein,   and  wherein  not* 

13B.  b.  isg.b. 
Where  a  niefe  marrying  a  freeman  shall  be  iitfran- 

chiscd,  and  for  what  tines,   139.  a,'   136.   h. 

137.  b. 

Marches. 

What  it  is,  106.  b. 

Marchet* 
The  meaning  of  the  word,  1 17.  b.  140.  a. 

Maremium, 
The  signification  and  derivation  of  it,  58.  a. 

Marucus  and  Mor<u 
Whatmortfcuf  and  mora  are,  5.  a. 
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Marriage.  8^e Baron  and  Feme,  Coverture, 
Disparagement,  DiTorce,  Stat.  32  f/.  8. 
c.  38.  Wardship. 

IContt^MNii,  quid,€tfytiupUt,  si«  b.  76.  a. 

Of  what  respect  in  tlie  iaw,  9.  b. 

Where  the  marriage  of  ecclesiastical  persons  for- 
merly WM  void.  Bad  when  but  voidable*  196.  a. 

Where  the  father  shall  have  the  custody,  and  mar- 
riage of  his  son  or  daughter,  and  where  not, 
84*  a.  b.  68.  b. 

Wbei^oie  the  law  gave  the  marriages  of  heirs  fe- 
males to  the  lord  by  knights  service,  78.  b. 

Where  the  lord  shall  have  two  years  to  make  a 
tender  of  marriage  to  the  heir  female  of  his 
tenant  after  her  age  of  fourteen,  and  where  not, 
75.  a.  and  b.  78.  b. 

Vfherc  the  lord  shall  have  the  double  value  or  for* 
feiture  of  die  marriage,  and  where  not,  79.  a.  b. 

ea.  b. 

Where  the  executors  or  administrators  of  the  lord 
shall  have  such   two  years  to  make  a  tender, 

79.  »• 
Where  the  tender  of  marriage  to  an  heir  female 

before  her  age  of  fourteen,  shall  be  good,  and 

where  not,  79.  a. 
Where  the  lord  may  tender  marriage  to  the  heir 

already  married,  and  where  not,  79.  b. 
Where  the  lord  shall  have  the  custody  of  the  heir 

znarricd  in  the  life  of  his  ancestor,  and  where 

not,  80.  a. 
At  what  age  each  party  married  may  agree  or  dis- 
agree to  the  marriage,  and  at  what  not,  79.  b. 

^.  a. 
Where  the  lord  shall  have  the  single  value  of  the 

marriage  without  tender,  83.  a. 
What  remedy  the  lord  hath  for  the  single  value  or 

forfeiture  of  the  marriage,  79.  a.  8a.  b. 

Marshall. 

The  derivation  of  the  word,  74.  a. 

Tlie  office  of  marshall  of  the  king's  host,  74.  a. 

Who  first  earl  mBrshall,  106.  a. 

The  juaadictioa  of  the  court  of  the  constable  and 

marshall,  and  according  to  what  law  they  pro- 

ce«^,  901'  b. 

Maxim. 

'Wliat,  and  whence  so  called,  1 1 .  a.  343.  a. 

Not  to  be  disputed,  11.  a.  67.  a.  343.  a. 

Quod  »emel  est  meum,  ampUut  meum  ate  rum  potett, 

49-  b. 
Affect  to  tua  impomt  nomen  operi  tuo,  49.  b. 
Cesianteratume  Ugit  ccsiat  lex,  70.  b. 
Omne  magit  dignum  trahit  ad  te   mtaiK  d^tium, 

356*  ^ 

Mayor  and  Commonalty.  Se^Corporation. 

Meason. 

Whaf,  and  how  favoured  in  law,  4.  b.  54.  b.  56.  b. 
aoo.  b. 

Merchants. 

How  favoured  m  law,  a.  b. 
Wlirra  the  joint  debts,  &c.  of  merchants  by  the  death 
of  one  shall  not  lurvireto  the  other,  183.  ». 


Where  one  joint  merchant  shall  have  allowiaoe  of 
his  expenccs  and  charges  in  an  account  against 
him  by  his  companion,  as  receiver,  17a.  a. 

Mesne.     See  Acceptance,   Forcjudger, 
Slat.  IV.  Q.  c.  9. 

Whence  such  writ  so  called,  and  where  it  lieth. 

100.  a. 
Tlic  several  judgments  in  a  writ  of  mesne,  lOO.  a. 
The  process  in  such  a  writ,  ibid. 
Where   by   purchase  of  the  tenancy  by  the  lord 

paramount,  the  mesnalty  shall  be  extinct,  153.  b. 
Where  the  lord  paramoimt  releases  or  confirms  to 

the  tenant  to  hold  in  frankalmoign,  or  by  lesser 

services,  the  mesnalty  shall  be  extinct,  153.  b. 
What  remedy  the  mesne  hath  for  the  surplusage  of 

his  rent,  upon  such  extinguishm'cnt,  153.  a. 
Where  the  wife  shall  have  a  writ  of  mesne  00  aa 

acquittal  granted  to  her  husband,  141.  a. 

MessuagitMu 

What  Jfenuagium  is,  5.  a.  15.  b. 

Minera. 

The  meaning  of  the  word,  6.  ar 
What  passes  by  it,  iMd. 

Miscontinuance. 

The  meaning  of  it,  335.  b. 

Mise.    See  Right. 

The  derivati<Mi  and  several  acceptations  of  the  word^ 
394.  b. 

Monasteries,     See  Statute. 

How  many  there  were  in  England,  and  by  wkom 

founded,  ffj,pertot,pag. 
Some  held  j>er  6orontafli,  97.  per  tot.  pag. 

Money. 

The  derivation  of  the  word,  307.  b. 

Its  tytwntfma,  and  their  etymologies,  ibid. 

What  shall  be  said  lawful  money  of  England,  and 

what  not,  307.  a.  308.  a. 
The  value  of  a  mark,  pound,  shilling,  Ate.  ancientiy^ 

394.  b. 

Monk. 

In  what  cases  a  monk  may  maintain  an  actioo  at 
the  common  law,  and  in  what  not,  133.  b. 

The  several  orders  of  monks  and  iiriars  formerly  in 
this  realm,  133.  a. 

Monster, 

What  issue  reputed  in  law  a  monster,  and  what 
not,  7.  b.  39.  b. 

Mortdancestor.     See  EstoppeL 

Where  such  writ  lieth,  159.  a. 
Where  it  lieth  not  agvxtst  privies  in  blood,  343.  a. 

Where 
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it  fialh  not  agunst  a  basfsrd  eigne,  Q44.  b. 


Mortgage.     See  Acceptance,  Condition, 
Notice,  Payment,  Tender. 


^ aad  demotion  of  tbe  word,  905.  a. 

Wben  a  day  of  pa^^nient  being  limited,  a  tender  by 
the  bnr  of  tile  mortsagor  after  his  death  shall  be  a 
^ood  performance  of  the  condition,  205.  b.  308.  b. 
Vat  peraDos  may  tender  money  in  performance  of 
B  o:>Dd]Cioa  in  mortgage,  and  what  not,  3o6.  a.  b. 
b.  909.  a. 

payroeut  by  a  stranger  shall  be  a  good  per- 
aace,  and  where  not,  306.  b.  Q07*  a. 
00  place  is  expressed  for  the  payment  of 
J  i9poa  the  mortgage,  wheia  the  tender  shall 
Me,  210.  a. 

no  time  being  expfpssed,  notice  of  payment 
be  grren  to  tbe  mortgagee,  121 1.  a. 
acceptance  of  a  collateral  thing  by  the 
ijce  in  satu&ction  shall   bind  nim,   and 
not,  13a.  b» 


Mortmain^     See  Appropriadon. 

Tbe  derivation  of  the  word,  «•  b. 

penon  ahall  enter  for  alienation  in  mortmain, 
vithin  what  time,  a.  b.  • 

MuUer.    See  Bastard. 


The  aevcrai  aignificationa  of  the  word*  and  how  taken 
m  tbe  law  ^Emghnd,  243.  b. 

Murder.     See  Felony. 


and  signtficatioo  of  tbe  word,  987.  b. 
differcth  from  bonucide  and  chance-medley^ 

b. 

Mute.    See  Treason. 


Name.    See  Nobility,  Purchase. 

tbe  ouipiuioa  or  alteration  of  the  name  shall 

a  grant,  and  where  not,  3.  a. 
a  grant  without  mention  of  snmame  or  chris- 
.,  or  both,  thall  be  good  to  the  grantee, 
not,  3.  a. 

is  baptized  by  one  name,  and  alter 
by  anodier,  which  he  shall  use,  3.  a. 
ibe  priviieget,  &c.  of  a  corporation  shall  re* 
notwitbitanding  the  alteration  of  the  name, 
b. 

Niefe.    SeeViUein. 

Vigfe  detuet  trene,  a^  b. 

Nobility.    See  Barony,  Valuation* 


Tbe  several  limitations  of  nobOity,  and  what  estate 
•f  nobility  the  king  may  grant,  and  what  not, 
16.  h. 

Wb^  tbe  title  and  degree  of  duke,  marquess  and 
tiacatmt  began  in  England,  69.  b. 

Cariii,  barons^  6cc.  how  created  by  a  writ  in  ancieat 
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times,  and  when  creation  1  by  patanta  fii^t  began, 

9.  b.  16.  b. 
AVhat  shall  be  said  the  relief  of  a  nobleman  of  eadi 

degree,  69.  b. 
Wbera  a  noblewoman  by  marrying  one  inferior  to 

ber  degree  shall  lose  her  nobUity,  and  where  not, 

16.  b. 
Where  a  dignity  or  name  of  nobility,  or  office  of  ho- 

noar,  descends  upon  divers  daoghters ;  how  it  shall 

be  diridcd,  and  which  shall  have  the  dignity  and 

execute  the  office,  1 65.  a. 
Issue  of  duke,  earl,  &c.  or  no  doke,  &e.  how  triable, 

16.  b. 
Beauehampe  king  of  Wigh,  83.  b. 

Nonage.    See  Infant. 
Non  Compos  Mentis.     See  Dum  non 

Nonsuit.  See  Retraxit,  Stat.  2  H.  4.  c.  7« 

When  the  plamtiff  said  to  be  nonsuit,  1 38.  b. 

The  several  kinds  of  nonsuit,  Und. 

In  what  actions  nonsuit  after  appearance  shall  bo 

peremptory,  and  in  what  not,  339.  a. 
Where  die  nonsuit  of  one  demandant  or  plamtiff 

shall  ba  the  nonsuit  of  both,  and  where  not,  1 39.  a. 
What  person  may  be  nonsuit,  and  what  not,  13Q.  a. 

aay.  b. 
At  what  time  the  pkuntiff  may  be  nonsuited^  and  at 

whatnot,  139.  a. 

Notice. 

The  seTcral  kinds  of  notice,  309.  b. 

Notice,  an  incident  inseparable  to  attornment,  ibidm 

Where  the  lord  shall  not  be  compelled  to  avow 

upon  the  feoffee  of  his  tenant  without  notice* 

269.  b. 
Where  tlie  obligor  or  mortgagor  hath  time  during  bb 

life  to  pay  money,  payment  at  the  place  wiOiOat 

notice  shall  be  no  pei1'ormance,ai  1.  a. 
Where  the  grantee  of  a  reversion  shall  not  take  ad* 

vantage  of  a  condition  within  3a  H.  8,  without 

notice  to  the  lessee,  ai5.  b. 
Where  a  man  is  bound  that  J.  S»  shall  enfeoff  a 

stranger  such  a  day,  notice  ought  to  be  given  by 

J.  $.  to  the  stranger,  91 1,  a. 

Nusance. 

Where  a  man  may  have  a  particular  remedy  by 
action  for  public  nusance,  and  where  not,  and 
why,  56.  a. 

How  public  nosanoes  are  punishable,  tftcd. 

Obligation.  See  Condition,  Debt,  Releases, 
Stat  34  E.  3.  c.  4.    Trial. 

The  legal  acceptation  of  the  word,  17a.  a. 

Wliere  obligations  made  in  the  third  person  shall  be 

good,  and  where  not,  239.  b.  330.  a. 
Where  an  obligation  made  and  dated  beyond  sen 

shall  be  good,  and  how  triable,  a6i.  b. 
W^licrc  tlic  intermarriage  of  one  feme  obligee  with 

the  obligor  shall  eAiiact  the  debt  as  to  both,  a$4*  ^* 

Occupant. 
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Occupant. 


Who  raid  to  be  an  ooeupant,  41.  b. 

Of  what  inheritances  occupancy  maj  be,  uid  of  what 

not,  41.  b.  388. 
How  occupancy  may  be  prevented,  41.  b.  387.  b. 
Where  an  occupant  shall  be  liable  to  waste  and  pay  •• 

ment  of  rents,  41 .  b. 
No  occupancy  against  the  king,  41.  b. 

Occupation* 

The  several  significations  of  the  word,  and  to  what 

properly  applied,  349.  b. 
The  writ  of  occttpavtt,  and  where  it  lieth,  Und. 

Office  and  Officers.  See  Appendant, 
Attorney,  Stat.  12  A.  s.  «.  9.  Nobi- 
Uty.  See  the  respective  Names  of  each 
Officer. 

Offices  of  justice,  &c.  granted  to  persons  insufficient, 

void,  3.  b. 
Such  offices  not  grantable  in  reversion,  iHd. 
IVhere  non-user  shall  be  a  forfeiture  of  an  office,  and 

where  not,  933.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  934.0. 
Where  the  grantor  may  oust  his  ofiioer  at  his  plea- 
sure, and  where  not,  933.  a.  b. 
What  persons  capable  of  offices  of  honour,  and  what 

not,  107.  b.  per  tot,  pag. 
What  persons  capable  of  the  stewardship  of  a  manor, 

and  what  not,  3.  b.  61.  b. 
Where  the  seUme  or  contracting  for  an  office  of 

justice,  &c.  shall  disable  the  party  to  be  capable 

thereof,  934.  a. 
Where  and  what  offices  may  be  entailed,  and  where 

and  what  not,  90.  a. 
Where  a  man  ^all  be  tenant  by  the  curtesy  of  an 

office,  9f .  b. 
What  things  may  be  appendant  to  an  office,  and 

shall  pass  by  grant  of  the  office,  49.  a. 
The  office  of  the  king's  almoner  described,  94.  a: 
When  he  may  and  when  he  may  not  be  discharged, 

333.  b. 

Office  or  Inquisition.     See  Stat.  2  E,  6, 

c.  8. 

Where  the  estates  of  particular  tenants  shall  be 
saved,  albeit  they  be  not  mentioned  within  the 
office,  77.  b. 

What  remedy  for  the  heir  where  he  is  found  by 
the  office  of  fewer  years  than  in  truth  he  is,  ibid. 

What  remedy  for  the  true  heir,  where  another  is 
found  heir  by  the  office,  and  where  one  is  found 
heir  in  one  county,  and  another  in  another  county, 

77.b.  a43.«. 
What  remedy  where  one  is  untruly  foiuid  by  office 

lunatick  or  dead,  &c.  Und, 
Where  upon  office  found  that  a  person  attainted  is 

seised,  the  party  having  title  may  have  a  traverse 

or  mmutram  de  droit,  77.  b. 
When,  upon  an  %7i0raintif  found  by  office,  it  shall 

be  taken  to  be  a  tenure  tn  capite,  and  where  not, 

ibid. 

Where  die  heir  within  age  shull  harz  a  tnr&H  to 


an  office,  which  folsely  finds  an  insnediate  tenure 
of  the  king,  77.  b. 

Ordinarj.     See  Confirmation,  Parson. 

Hie  office  and  duty  of  the  ordinary,  and  whence  so 

called,  96.  a.  344.  a. 
Where  a  nlease  of  an  action  by  the  ordinary  shall 

be  good,  999.  b. 
Where  a  church  donative  shall  be  visited  by  the 

patron,  and  not  by  the  ordinary,  344.  a. 
Where  the  king  foimds  a  church  donative  without 

any  special  exemption,  his  chancellor  shall  visit, 

and  not  the  ordinary,  344.  a. 

Ouster  le  Main*    See  Livery. 
Outlawry.  S^e  Forfeiture,  Juror. 

The  derivation  of  the  word,  199.  b. 

Why  a  feme  outlawed  u  ailled  a  waive,  tUd. 

Where  outlawry  in  the  plaintiff  shall  disable  him  to 

Iving  an  action  at  the  common  law,  and  where 

not,  198.  a. 
In  what  actions  outlawry  may  be  pleaded  in  disabi- 
lity of  the  person,  and  in  what  not,  196.  a. 
At  what  age  a  man  may  be  outlawed,  and  at  what 

not,  199.  b.  198.  a. 
Where  in  a  plea  of  outUwry  the  defendant  ought 

presently  ^o  shew  the  record  in  court,  and  where 

he  shall  have  a  day  over,  198.  b. 
Where  outlawry  in  a  foreifi;n  jurisdiction  shall  not 

disable  the  plaintiff  at  Watvmtter,  198.  a. 
Outlawry  in  the  executor  no  dtsabilitf  to  bring  an 

action  in  right  of  his  testator,  198.  a. 
Oudawry  in  the  mayor  no  disability  to  the  corpora* 

tiou  to  bring  an  action,  ibid. 
In  what  actions  outlawry  may  be  pleaded  in  bar,  and 

m  whatnot,  198.  b. 
Where  process  vi  outlawry  lay  at  the  common  law, 

and  in  what  actions  it  lieth  at  this  day,  198.  b. 
How  anciently  persons  outlawed  might  be  put  to 

death  by  any  man,  and  when  that  was  restrained, 

198.  b. 
The  several  ways  of  reversing  outlawries,  959-  b. 
What  matters  shall  be  said  good  causes  to  reverse  an 

outlawry,  and  which  of  thtm  are  pleadable,  snd 

which  not,  959.  b.  960.  b. 
Outlawry  no  prejudice  to  the  party  until  retom  of  the 

exigent,  or  removal  by  certwrnri,  198.  b.  998.  b. 
Where  a  person  outiawed  may  be  a  witness,  and 

where  not,  6.  b. 
The  form  of  the  judgment  upon  process  of  outlawry 

in  the  county  court,  and  the  form  in  ImM^$  ^^ 

by  whom  given,  988.  b. 
W^hen  it  may  be  avoided,  and  hotw,  198.  b. 


What  it  is,  69.  a. 


Oxgang. 


Panneh    See  Array,  Challenge. 

The  signification  of  the  word,  158.  b. 

Pardon.  See  Corruption  of  Bltfodi  Felony. 

Pardon  after  attainder  no  wsUuration  oi  blood, 
391.  b.  399.1.  y\htt9 
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a  pttdon  after  the  action  broogbt,  and  before 
jodgnent,  ifaall  discbarge  tbe  party  of  an  amer- 
aamcnt,  ia6.  b. 

Park.     See  Forest. 
Parliament.     See  Statutes. 

TV  dctvntkm  of  tbe  word,  im>.  a. 

Tbe  court  of  partiaiuent  what,  and  of  what  members 
kooaaiatcth*  lo^b. 

How  called  in  anoent  times,  and  how  called  at  this 
daj  in  other  coontries,  i  lO.  a. 

Tbe  antiqttitj  and  jurisdiction  of  this  court,  no.  a. 

Tbe  onmber  of  sessions  of  parliament  since  the  Con- 
quest. Aid. 

Parol  Demur.    See  Age. 

Where  the  parol  shall  demur  for  the  nonage  of  one 
poroaoer*  where  her  sister  is  of  full  agp,  164.  a. 

Parson  and  Patron.  See  Aid,  Confirma* 
tion.  Discontinuance,  Leases,  Presenta- 
tion, Quare  In^edit, 

Tbe  k^  acceptation  of  the  word  (parson),  and  whj 

socaOed,  300.  a. 
Wbo  said  to  be  a  parson  impenonee,  aoa  b. 
To  vtet  intents  a  parson  or  vicar  esteemed  in  law  to 

have  »  fiec  simple,  and  to  what  but  for  life,  67.  a. 

3001  bu  341.  a. 
W^  actifloa  a  parson  may  maintain  in  his  politick 

rsfBcily,aad  what  not,  341 .  a.  b.  942.  a. 
Wbese  one  church  mav  have  two  panoas,  and  where 

two  inaunbents  shall  be  said  but  one  parson  in  a 

fhiTJi,  18.  a> 
Where  two  panooa  be  in  debate  for  tithes  above 

the  fourth  part,  one  man  being  patron  of  both 

dmcfaciy  an  iwdirrwif  Ketb,  243.  a. 
Wheae  a  rtot  gm&ted  by  tbe  patron  and  ordinary  in 

time  of  vacadoo  shaU  bind  tbe  suooeeding  parson, 

Wbeie  aa  aanoity  ipanted  by  the  parson  and  ordi- 
aary  ahaU  bind  the  successors  without  assent  of  the 
patraoy  and  where  not,  343.  b^  344.  a. 

V9htwe.  die  patioa  aad  incambeat  amy  chaiga  a  d^ 
■atrre  in  perpetuity,  a»i.  b.  344.  a. 

Tbe  fee  siiaiilf  of  the  nanonace  in  abeiance.  aad  in 
DO  person  certain,  34a.  a.  94^^ 

Where  by  the  death  of  the  parson  the  freehold  shall 
be  ia  ibriance^  34s.  b. 


Pitftilion  and  Parceners.  See  Age,  Da- 
mages, Entry  Congeable,  Estoppel, 
JoiBlaMntiy  Jo^raient,  Parol  D«nur, 
Wrigasa,llanta,  Stat.  Gkmeett.  c.  6,  and 
33  H.  8.  e.  32. 


so  called,  i(^.  b.  184.  b. 
diTiMiofp«nwDerS|,i63.  a. 
Of  what  inheritances  coparcenary  may  be,  and  of 
what  aetp  aad  fai  what  manaer  partition  sbaU  be 
made,  ifi4.bp&Ca.a. 
Where  parcenen  shall  be  deemed  inlaw  as  one  heir, 
»d«bcfeaafleTcrelbetn,i69.b.  i<S4.a.i9^b. 
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To  what  purposes  parceners  are  said  to  have  leTeral 
freeholds,  and  to  what  but  one,  164.  a. 

Where  parceners  in  several  degrees  shall  join  in  a 
real  action,  and  where  not,  104.  a.  1^.  a.  b. 

The  several  ways  of  making  partition,  and  what  par- 
titbn  shall  bind,  and  by  what  persons,  and  what 
not,  165.  b.  166.  a.  and  b.  167. a.  169.  a.  I70.a.  b. 
171.  a.  b. 

What  act  by  one  parcener  shall  be  deemed  in  law  a 
division  of  the  coparcenary,  and  whatnot,  167.  b. 
174.  b. 

The  several  judgments  in  a  partition,  and  upon  which 
a  writ  of  error  Iteth,  167.  b.  168.  a. 

Where  upon  partition  made,  the  eldest  daughter 
shall  have  election,  and  where  not,  166.  a.  b.  167.  a. 
168.  a.  b.  186.  b. 

Where  such  partition  shall  be  good  without  deed ; 
seetii  between  jointenants,  1^.  a. 

WTheroa  rent,  &c.  granted  for  owelty  of  partition, 
shall  be  good  without  deed,  and  whene  not, 
16^.  a.  b. 

Where  a  rent  is  granted  generally  for  owelty  of  par- 
tition, out  of  what  land  it  shall  be  intended  to 
issue,  16^.  b. 

Where  a  rent  is  granted  to  two  coparceners  for 
owelty  of  partition,  or  where  reserved  upon  a 
feoffment  in  fee,  in  what  nature  they  shall  be  said 
seised  of  this  rent,  169.  b. 

Where  a  rent  granted  by  the  husband  for  owelty  of 
partition  shidl  bind  the  wife,  169.  b. 

Where  partition  made  between  tbe  imoe  in  tail,  and 
her  sister  not  inheritable  to  the  tail,  shall  bind 
die  issoe ;  itcui  of  a  partition  between  issue  and 
a  stranger,  270.  b. 

Where  a  partition  between  bastard  dgtu  and  muUer 
fmkne  shall  bnid  the  muUer  and  her  heirs,  170.  b. 
344.  b. 

Where  a  partition  in  dmaoery  shafl  be  avoided  by  an 
infont ;  secui  where  a  writ  of  partition  is  brought 
and  judgment  had,  1 71 .  a. 

Where  the  issue  of  one  parcener  upon  the  not  disoent 
of  assets  shall  enter  into  the  moiety  of  lands  in  tail 
allotted  to  die  other  parcener,  17a.  b.  173.  a. 

Where  by  a  partition  against  common  right,  the 
parcener  shall  be  liable  to  chaigea  made  since  the 
disoent,  173.  a. 

Where  by  tbe  eviction  of  part  of  the  land  allotted  to 
one  parcener,  the  whole  partition  shall  be  defeat- 
ed, and  where  not,  173.  b.  174.  a. 

Where  the  privity  between  parceners  being  de- 
stroyed, the  conditicHi  and  warranty  in  law  shall 
be  extinct,  174.  a. 

What  shaU  be  said  a  soiBdent  continuance  of  the 
privity  to  take  advantage  of  such  warranty,  &c. 
and  what  not,  174.  a.  b. 

Where  the  feoffee  of  one  parcener  shall  have  aid  of 
the  other  parceners  to  deraign  a  warranty  para- 
mount, and  where  not,  174.  a.  b. 

Where,  by  whom,  and  against  whom,  a  writ  of  par- 
tition lay  at  the  common  law,  and  where  and  by 
whom  it  lieth  at  this  day,  175.  a.  b. 

The  difference  between  a  partition  and  exchange, 
51.  a.  17a.  b.  179.  a. 

Parcener  by  the  custom  described,  175.  b. 

The  manner  of  partition  iu  botch  pot,  and  where  such 
partition  shall  be  made,  and  where  not,  1^7.  a.  b. 
177.  a;  178.  b.  179.  a.  b. 

Who  ought  to  be  first  agent  in  snch  pardtioB,  and 

to  wlwm  the  lands  shall  descend  ia  the  interim, 

I76.b. 

Where 
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Where  alter  sach  partitjon  the  laods  giren  in  frank- 
marriage  fhall  be  of  the  nature  of  lands  deacendi- 
ble,  177.  h. 

VThere  in  inch  partition  the  value  of  the  lands,  &c. 
ahall  be  accxNinted  as  at  the  time  of  the  partition, 
and  not  as  at  the  time  of  the  gift»  1 79.  a. 

U|)on  whom  the  reversion  of  such  estate  in  frank- 
marriage  shall  descend,  179.  a. 

Where  a  partition  between  three  parceners,  one  to 
bold  in  severalty,  and  the  other  in  parcenary,  shall 
be  good,  and  where  not,  180.  a. 

Where  one  daughter  disseises  the  discontinuee  of 
her  father  to  the  use  of  herself  and  her  sister, 
and  being  ousted  by  the  discontinuee  recovers 
in  an  assise,  by  the  agreement  of  the  other  sister 
after  they  shatl  be  jointenants,  and  not  parceners, 

874- •. 
Where  a  tenancy  by  homage  descends  upon  divers 

■  paneners,  the  eldest  alone,  and  where  all  shall  do 

homage,  67.  a.  b. 

Pascuum,  Pastura. 
The  meaning  of  the  words,  4. 

Patents.    See  Grant,  King. 

Payment. 

Where  payment  of  money  in  shew  and  appearance 
and  not  really,  shall  be  no  performance  of  a  condi- 
tion, 309.  b. 

Where  the  mortgagee  dying  before  the  day,  pay- 
ment shall  be  made  to  his  executors,  and  where 
to  his  heirs,  309.  b.  210.  a. 

Where  upop  condition  of  payment  to  one,  his  heirs 
and  assigns,  payment  to  his  executors  shall  be  a 
good  per£»iinance,  and  where  not,  a  10.  a. 

Where  upon  pigment  of  money  at  several  days,  an 
action  lieth  for  not  payment  at  each  day,  and  where 
uot  beSore  the  last  day  be  past,  47.  b.  993.  b. 

Per  qu€e  S^rviHa.    See  Attornment,  Quid, 
Jum  Clamat, 

Where  tenant  in  tail  shall  be  compelled  to  attorn  in 
a  per  ([ua  serrttta,  316.  b. 

Where  m  a  per  qua  senntia  the  tenant  shall  not  be 
compelled  to  attorn  until  allowance  of  his  privi- 
leges, 330.  b. 

Where  upon  grant  of  seigniory  for  life,  the  re- 
mainder in  fee,  he  in  the  remainder  after  the 
death  of  the  tenant  for  life  shall  have  a  per  qute 
aervitia,  959.  a. 


What  it  is,  5.  b. 


Pew. 


Piracy.    See  Attainder,  Felony. 

Pleadings  and  Pleas.  See  Departure, 
Double  Plea,  Stat.  33  H.  8.  c.  5. 
7  J.  I.e.  5,    36£,3.  c.  15. 

Plackum,  unde,  17.  a.  103.  a. 


The  commendation  of  good  pleading,  and  the 

to  attain  to  it,  17.  a.  168.  a.  303.  a. 
Pleading  a  good  argument  in  law,  115.  b. 
Rules  concerning  the  matter  and  order  of  good 

pleading,  303.  a. 
Tlie  several  parts  of  pleading,  and  by  what  names 

distinguished,  303.  b. 
Where  plea  of  every  man  shall  be  construed  most 

strongly  against  himself,  303.  b. 
Things  done  beyond  sea,  how  to  be  pleaded,  361. 

ponifR. 
When  necessary  circumstances  implied  by  law  need 

not  be  expressed,  303.  b.  316.  b. 
Where  a  defective  plea  shall  be  made  good  by  the 

plea  of  the  adverse  party,  and  where  not,  303.  b. 
Where  surplusage  shall  vitiate  a  plea,  and  where 

not,  ibid. 
What  pleas  ought  to  be  averred,  and  what  not, 

303-  a. 

Plea  by  argument  or  rehearsal,  not  good,  ibid. 

What  certainty  is  required  in  counts,  bars,  replica- 
tions, estoppels,  kc.  303.  a. 

W^here  an  inducement  to  the  matter  generally  al- 
leged in  the  plea  shall  be  sufficient;  secta  of  the 
matter  itself,  303.  a. 

Where  a  general  allegation  of  proceedings  in  eccle- 
siastical courts,  or  a  matter  of  record  in  pleading 
shall  be  sufficient,  and  where  not,  ilrid. 

What  estates  in  pleading  may  generally  be  alledged^ 
and  where  the  commencement  of  particular  estates 
must  be  shewed,  and  the  life  of  the  tenant  aver* 
red,  and  where  not,  303.  b. 

Where  and  in  what  kind  of  pleading  the  donee  or 
lessee  ou^t  to  alledge  seisin  in  his  donor  or  lea* 
sor,  and  where  cum  dtmitit,  or  cum  dedtt,  5fc. 

303.  a. 

Where  the  party  may  plead  performance  of  all  co- 
venants generally,  and  where  they  ought  to  be 
spedally  pleaded,  303.  b. 

Where  the  conclusion  of  a  plea  (et  itsint  et  sic)  shall 
be  a  waver  of  a  special  matter,  and  where  not, 
ibid. 

Where  a  thing  is  done  by  force  of  a  warranty  or  au- 
thority, it  ought  to  be  pleaded,  383.  a.  303.  b. 

Where  a  special  cause  of  justification  or  excuse  may 
be  ^ven  in  evidence,  and  where  it  ought  to  be 
pleaded,  38s.  b.  383.  a.  per  tat,  pag. 

Where  the  tenant  by  his  fidse  plea  shall  lose  a  benefit 
or  advantage  given  him  by  the  law,  33.  a.  366.  a. 

Ilow  a  feoffment  in  fee  and  a  lease  for  years  ought 
to  be  pleaded,  300.  b.  soi.  •. 

Where  in  pleading  an  estate  of  freehold,  the  party 
shall  not  plead  an  entry ;  §ecm  of  an  estate  for 
Tears,  901. 0. 

Where  in  pleading  the  party  shafl  be  said  aeimtm  m 
domimcovel  defeodo,  and  of  what  things  fU  dc 
Jeodoetjure,  17.  a.  b. 

The  necessity  of  making  a  defence  in  every  plea* 
137.  b. 

The  form  of  a  defence  in  a  personal  action,  137.  bw 

The  effect  and  consequence  of  such  defeBce, 
137.  b. 

Where  at  this  day  after  demurrer,  judgment  shall 
be  given  according  to  the  matter  in  law»  with- 
out respect  to  the  imperfcctipn  of  the  pleading, 

304.  b. 

The  course  and  estimation  of  pleading  in  the  time  of 
£.  1.  £.  9.  £.  3.  If.  6.  &c.  394»«.  bi. 

Fleoarty. 
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Ffenarty-    See  Advowson,  Parson,  Quare 

Impedii* 


agabst  what  persons  plenarty  shall  be 

hj  inatitution,  and  against  whom  not  until  iU' 

dactkm»  1 19*  b.  344*  ^ 
When  and  against  whom  plenarty  was  a  good  plea 

in  a  fwore  Impfdic,  or  darrein  praentmaU  at  the 

amunon   law,  and  where  not,  133.  a.  134.  a. 

344.  l>. 
Where  trial  of  pAenartj  shall  be  by  the  common 

bw,    and    where  by  certificate  of  the  bishop, 
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The  nature  and  quality  of  the  offence,  130.  a. 

What  lands,  &c.  forfeitable  by  attainder  in  prcmtc- 
mre,  and  what  not,  130.  a.  391.  a. 

Where  such  attainder  shall  be  a  good  plea  in  dis- 
ability of  the  person  to  bring  an  actbn»  1119.  b. 

Presumptio. 

Qiiidt  et  quatuples,  6.  b. 

Where  the  presumption  shall  stand  till  the  Contrary 
is  proved,  67.  373. 


Plough-land. 

▼hat  it  is,  69.  8-  86.  b. 

Poisession.  SeeCiaiesyofEngland,G\iaX' 
dian^Presentation,  Quare  Impedit,  Right. 

Coatbiiaiice  of  possession  a  violent  presumption  of 

tide,  6.  b. 
IHitre  a  Lung  possession,  anciently  took  away  a 

r^t  of  entry,  237.  b. 
ijThere  a  pcnsession  of  a  parcel  of  the  land  demised 

dkall  be  a  possession  of  the  whole,  and  where  not, 

4S.b. 
Wkere  the  possession  of  a  lessee  for  years  shall  be 
the  possession  of  him  in  the  reversion,  15.  a. 

943.  a. 

Of  what  things  a  man  cannot  be  put  oat  of  posses- 
ion,  and  of  what  only  at  his  own  election, 

90S.  b-  307.  a. 
Vbere  divers  persons  being  upon  the  land,  the  law 

A«H  adjudge  the  possession  in  him  that  right 

faflth,  sod  where  not,  368.  a. 
Wbtn  tbe  seisure  of  the  king  without  cause  shall 

be  adjudged  the  possession  of  him  for  whose  cause 

he  f^aed,  445.  b.  .  1      . 

'What  iImII  be  a  sufficient  possession  to  make  toe 

sster   or  imclc,  &c  to  inherit,  and  what  not, 

ii.h.  14.  b.  I5.a.a8i.a. 
Of  what  things  and  estate  a  postatio  fratrU  may  be, 

and  of  what  not,  14.  b.  15.  b. 
Vihen  there  shall  be    a  poaemo  fratris  without 

cstry,  et  e  amveno,  15.  a. 

Possibility.    See  Grants. 

A  flik  tD  a  man  and  woman  not  married,  or  where 
one  or  both  of  them  are  married  elsewhere,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
uMbility,  Qo.  b.  95.  b. 

PMribiistY  upon  a  possibility  rejected  in  few,  45.  b. 

Pound.     See  Distrese. 

Tbe  wrk  of  porro  yWiefo,  whence  so  catted,  and 

where  it  lieth,  47.  b. 
Where  the  defendant  nay  justify  in  that  writ,  and 


Pracipe^ 

The  several  writs  of  precipe,  101.  b.  139.  b. 
What  words  are  proper,  what  not,  and  how  to  be 
ni^ed  in  a  precipe,  40.  a. 

Pngmunke.    ^fSee  Attainder* 

WbcDoe  inch  writ  so  called,  139.  b^ 
The  jttdgBcot  in  a  fremtm^,  t«9.  b. 


Prerogative,     See  Entry,  Grants,  Oueen^ 
Remitter,  Wardship,  Warranty. 

The  etymology  and  signification  of  the  word  (pre* 

rogativc),  and  by  what  names  called  anciaatly* 

90.  b. 

Where  the  grant  of  a  reversion  to  or  by  the  kuig 

shall  be  good  without  attornment,  109.  b.  314.  b. 

Where  the  title  of  the  king  and  a  common  person 

concur,  the  king's  title  shall  be  preferred,  30.  b. 
Where  a  man  being  indebted  to  the  king  and  to  a 
common  person,  the  common  person  shall  he  sa* 
tisfied  before  the  king,  and  where  not,  131.  b.  ^ 
Where  the  king  after  seizure  of  the  temporalities 
shall  prasent  to  a  church  which  voided  in  the 
*  life  of  the  bishop,  90.  a. 
Where  the  king  gave  land  with  his  cousin  in  frank- 
marriage,  by  the  death  of  the  feme  without  iMue; 
the  estote  of  the  husband  shall  determine;  senia 
of  a  gift  by  a  common  person,  si.  b. 
Where  a  fUAre  mptdit.  lay  by  the  king  at  the  ooui* 
mon  law  upon  an  usurpation,  but  not  by  a- com- 
mon person,  344.  b. 
Plenarty  in  a  (puvrt  mpedtt  no  plea  against  Ae 

king,  133.  ••344.  b.  ^       ^ 

Where  the  king  may  revoke  his  presentMion  ftfter 

institution,  ami  before  induotSoDi  344.  b. 

In  what  cases  the  king's  grant  with  a  nm  oftrtwUe 

shall  di8i>ense  with  the  penalty  of  a  statute,  ind 

in  what  not,  and  where  it  shall  be  good  without 

..a  non  obstante,  99.  a.  190.  a.  ^34.  a.  . 

What  shall  be  said  a  good  plea  against  the  letters 

patent  of  the  king,  and  ^liat  not,  5160.  a. 
By  what  act  an  estate  settled  in  the  king  shall  be 
devested  without  petition,  or  monstrans  de  droits 
and  by  what  not,  3^.  b. 
Where,  an  advowson  shall  pass  from  the  king  within 
the  words  (cum    perttnentiis)   without  expres* 
mention,  and  where  not,  77.  a. 
W^here  an  act  of  parliament  shall  bind  the  king 
without  being  named,  and   where  not,  43.  b. 
98.  b.  99.  a.  lao.  a. 
Where  an  act  done  by  the  king  during  his  nonage 

shall  bind  him,  43.  a. 
Where  a  gift  to  the  king,  without  the  words  (heirs 

or  successors)  shall  pass  a  fee  simple,  9.  b. 
Upon  such  purcliase  by  the  king,  in  what  capacity 

he  shall  be  said  seised,  16.  a.  190.  a. 
Where  the  person  of  the  king  shall  alter  the  nature 

of  a  descent,  15.  b.  , 

'Where  the  grant  of  the  king,  wherein  he  is  de- 
ceived, shall  be  void,  97.  a.         . 
No  laches  imputed  to  the  king,  41.  b.  57.  he  90.  h. 

lia.a.  Ii9.a.994-b.  344«b. 
Where  upon  a  gift  to  the  king,  and  the  heirs  of  hw 
body,  before  stat.  W,  a.  an  alienation  by  him  be- 
fore iMoCi  w«9  DO  b«r  of  the  rerenion,  19.  b. 

Prescription. 


(ex) 
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RrescriptJOQ.    See  Custom,  Que  Estate. 

The  definition  of  a  prescriptioni  113.  a. 
How  it  differeth  from  a  custom,  1 13.  b. 
The  incidents  inseparable  to  a  prescription,  113.  b. 
To  what  things  a  man  may  make  title  by  prescrip- 
tion without  charter,  and  to  what  not,  114.  a.  b. 

144.  a. 
Where  %  title  to  lands  by  prescription  shall  be  good, 

195.  a. 
By  what  means  a  title  by  prescription  or  custom 

may  be  lost  by  interruption,  and  by  what  not, 

114.  b. 
Where  a  prescription  or  custom  may  be  alleged 

against  an  act  of  parliament,  and  where  not, 

111.  b.  115.  a.  b. 
How  a  man  ought  to  prescribe  in  things  which  lie 

in  grant,  and  bow  in  things  which  1^  in  livery, 

lai.  a. 
What  shall  be  a  sufficient  continuance  to  make  a 

title  of  prescription,  and  what  not,  1 13.  b.  114.  a. 
Prescription  for  common,  exclusive  of  the  lord,  is 

▼old,  laa.  a, 
-■  ■         for  $i>lam  vetturam  terra,  exclusive  of  the 

lord,  15  good,  ibid. 

Presentation.      See  Baron  and  Feme, 
Prerogative, 

The  description  and  derivation  of  the  word,  190.  a. 

Mow  naay  several  ways  a  church  presentacive  may 
become  void,  ibid. 

Where  a  presentatien  by  parol  ihal!  be  sufBcieat, 
190.  a. 

Where  one  jointenant  or  tenant  in  common  pre- 
sents, or  both  present  severally,  the  ordinary 
may  admit  or  refuse  such  presentee  at  hu  plea- 
suns  186.  b. 

Where  two  parceners  present  one  clerk,  and  the 
other  two  another,  the  ordinary  may  reAise  both, 
ibid. 

Where  the  presentation  of  one  parcener  in  the  turn 
of  another  after  partition  shall  not  put  the  other 
out  of  possession,  343.  a. 

Where  the  several  presentations  of  parceners  shall 
not  make  the  church  litigious,  ibid. 

Pjresentation  in  time  of  war,  and  admission  and  in- 
stitution in  time  of  peace,  shall  not  put  the  patron 
out  of  possession  ^949.  b. 

Where  a  presentation  to  a  church  in  time  of  vaca- 
tion of  an  abbathy  shall  not  put  the  successor  out 
of  possession,  963.  b. 

Where  by  presentation  to  a  church  donative,  and 
adnussion  and  institution,  the  church  is  for  ever 
become  presentative,  and  where  not,  344.  a. 

How  donatives  first  began,  and  how  they  may  be 
created  at  this  day,  344.  a. 

Where  the  husband  shall  present  to  a  church,  which 
voided  in  the  life  of  his  wife,  190.  a. 

Where  upon  disoent  of  an  advowson  to  divers  par- 
ceners, the  eldest  and  her  assignee  shall  have  the 
first  presentment,  166.  b.  186.  b. 

Primer  Smin*     See  lirerj  out  of  the 
Hands  oi  the  King. 

Where  it  shaH  be  due  to  the  king  upo*i  the  death 
of  bis  tenant,  and  wheit  not,  77.  a. 


What  value  shall  be  paid  to  the  king  upon  livery 

orprtmerietsin,  77.  a. 
At  what  age  the  king  shall  have  primer  teinn  of  the 

heir  of  his  tenant  in  socage,  91.  b. 

Privies  and  Privity.  See  Attornment,  Ho- 
mage Auncettrel,  Parceners,  Releases. 

Tlie  several  sorts  of  privies,  971.  a. 

What  privity  between  jointenants,  what  between 

tenants  in  common,  and  what  between  parceners, 

1O9.  a.  900.  b. 
Where  a  privity  onoe  discontinued,  shall  forever  be 

extinct,  103.*  a.  b. 

Profession.    See  Monk. 

When  a  man  shall  be  said  to  be  professed  in  reli- 
gion, 139.  m.  136.  m. 
At  what  age  a  man  may  be  professed  in  religion, 

137.  a. 
To  what  purposes  a  profesnon  hath  the  efiectt  of  a 

natural  death,  and  to  what  not,  139.  a.  b. 
Where  and  what  profession  in  religion  shall  disable 

the  party  to  bring  an  action,  and  iriiere  and 

what  not,  139.  b. 
Where  the  husband  and  wife  may  be  professed  in 

religion  without  cither's  consent,  and  where  not, 

ibid. 

Property.    See  Bailiff,  Replevin. 

The  several  kinds  of  property,  145.  b. 

Where,  in  a  replevin,  the  claim  of  propertv  by  the 

defendant  shall  hinder  the  delivery  of  the  goods 

by  the  sheriff,  ibid. 
Such  claim  of  property  by  the  buliff  or  servant  of 

the  defendant  not  available,  ibid. 

ProprieUUe  PrebandA. 
When  thn  writ  is  to  be  sued,  \^ 

Protections.       See  Qjiare  ImpedUy 
Stat  13  A.  2.  c.  16. 

The  several  sorts  of  protections,  130.  a. 

Protections  cum  cla%ttuid  volumus,  why  so  oaAled, 
and  the  several  kinds  of  them,  ibid. 

Protections  quia  prtfeotwrvs,  and  quia  moratuncsy 
what,  and  why  so  called,  ibid. 

For  what  causes  such  protections  are  grantable,  and 
for  what  not,  130.  a. 

For  what  persons  such  protections  are  allowable 
and  for  what  not,  130.  a.  b. 

In  what  action  or  plea  a  protection  cast  for  one  de- 
fendant, shall  put  the  plea  without  day  for  all, 
and  in  what  not,  130.  a. 

Where  and  what  protection  may  be  purchaaed 
pendente  placUo,  and  where  and  what  itot» 
130.  b. 

At  what  time  a  protection  may  be  cast,  and  at  what 
not,  ibid. 

Where  a  protection  cast  at  the  niii  prius,  and  re- 
pealed before  the  day  in  bank,  sliall  notwith- 
standing save  tbe  default  of  the  party,  and  where 
not,  ibid. 

For  what  contlnoance  of  time  sack  protections 
ought  to  be,  130.  b.  954.  b. 

To 
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such  pratecdoiis  ought  to  be  direct- 
ed, and  to  what  not*  130.  b. 

la  v^at  octiuua  pfotertions  are  «nowible,  and  in 
what  oot,  131.  a. 

Under  wbat  teal,  and  to  whom  thej  are  directed, 

mat  pciaops  ought  to  allow  or  disallow  of  them, 

131.  a. 
Bt  whom  the  J  may  be  cast,  and  in  what  manner, 


Bt  what  Bieaos  thej  laaj  be  aroided,  and  by  what 
'sot,  131.  a.  b. 
Whrre  upoa  a  repeal  of  the  protectioo,  a  resum* 

■ons  or  re-attacfanent  may  be  had  within  the 

jcar,  131.  b. 
?EateciioB  fuia  mddiiatut  nebit  exUHt,  what,  and 

vbere  it  licth,  131.  b. 
PiBWctiop   cum  eloMSttU  nobtmus,  why  so  called, 

■ad  where  it  lieth,  130.  a.  131.  b. 
Where   a  protection  shall  be  allowed  agaanat  the 

^aeca;  areas  against  the  king,  131.  a.  133.  b. 

IVoteitatioii.    See  Per  Qua  SeroUioy 
PleadiDgy  Quid  Juris  Clanutt* 

The  desmptioo  of  a  protestation,  134.  b. 

What  a  protestation  shall  aTail  the  uarty,  albeit 

tbe  iane  lie  found  against  him,  ami  where  not, 

ii|^  a.  i«6.  a. 
Where  the  tenant  shall  not  be  compelled  to  attorn 

wkhuai  eoCiy  of  his  protestatioB  and  allowance 

d  hh  priTileget,  390.  b. 


FudzM. 

of  the  word,  933.  a* 


.    See  Baron  and  Feme,  Estates, 
Fee,  Freehold,  Inihnts. 

Ibe  dcacriptioQ  and  derif  ation  of  purchase,  3.  b. 

it.a.b. 
What  pertons  are  of  capacity  to  purehase,  and  what 

■oC,  and  who  to  tbeir  own  use,  and  who  only 

ta  the  o9e  of  others,  a.  a.  b.  3.  a  and  b. 
Vhat  shall  be  said  a  good  name  of  ponchase,  and 

what  9ot,  3.  a.  M.  34.  97.  163. 
IW  several  coaiTeyances  of  purchase,  10.  a. 


Purpresture.    See  Abatement. 

The  etmology  and   signification   of  the   word, 
«77-V 

i^urr  ImpedU.  See  Advowson,  Non* 
suit*  Henarty,  Presentationi  Release, 
Sut.  fT.  2.  c.  5. 


ly  against  an  nsuipation  and  plenarty 

ml  the  eooioioa  law,  and  what  at   this  day, 

»44-«-h. 

Where  and  vhy,  at  the  common  law,  a  quare  im- 

fttEt  by  of  a  chureh  in  Wain  in  the  county  next 

J#  134-  h. 

at  the  common  law  not  recoverable  in  a 
impedH,  17.  b.  344.  b. 

a  fiuire  mftda  by  at  the  common  bw  by  a 
pcrtoo,  and  where  not,  344.  b. 
Where  aad  by  what  means  a  common  penoa 
reaiovc  a»  Incunhent  at  the  common  bw 
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by  fimt  hnpedtt,  and  wherei  and  by  what  not, 
tUd. 

Where  an  usurpation  by  coOatiott  shall  not  put  the 
patron  out  of  possession  \  $tcM»  of  him  that  hath 
a  right  of  colbtion,  iUd. 

Where  the  patron  by  prefenting  as  procurator  to 
another,  shall  put  himself  out  of  p(^ssession, 
59.  a. 

Where  an  nsorpadon  after  judgement  and  before 
execution,  shall  put  the  rcooTerer  out  of  posses- 
sion, 238.  a. 

Where  upon  a  grant  of  the  three  next  aToidances, 
the  usurpation  of  the  grantor  at  the  first  avoid- 
ance, shall  not  put  his  grantee  out  of  possession, 
as  to  the  other  two,  949.  a. 

Where  a  presentation  by  one  jointenant  shall  serve 
for  a  title  in  a  q^uuart  tmpecitt  brought  by  the  sui^ 
viTor,  186.  b. 

Where  in  a  quart  impedit  bv  two  tenants  in  com- 
nton,  the  death  of  one  shall  not  abate  the  writ, 
\^.  a. 

Where  a  fuare  impedit  lieth  of  a  church  donative, 
and  the  writ  shall  say,  quod  permitiat  ipsum  pre- 
mOare,  ^c.  344.  a. 

Where  in  a  'fuare  impedit  brought  within  the  six 
months,  the  incumbent  ought  to  be  named,  or 
otherwise  he  shall  not  be  removed,  344.  b. 

Where  the  clerk  of  the  rightful  patron  being  in- 
stituted pendente  lite  in  a  quare  impedit  between 
the  bishop  and  a  stranger,  he  shall  not  be  re- 
moved; seeiM  of  an  usurpation,  344.  b. 

Where  the  bishop  being  named  in  a  qnart  impedit 
shall  not  present  by  bpse  pendente  ute,  ibid. 

Where  in  such  case  time  devolving  to  the  metro- 
politan, or  the  king,  they  shall  oolbta,  albeit  thay 
be  not  named  m  the  quare  impedit,  ibid. 

Where  the  church  of  the  wife  biecomes  void  during 
the  coverture,  the  husband  shall  maintaiii  a  qtton 
impedit  in  his  own  name,  351 .  a. 

Where  the  patron  being  outbwed,  a  stranger  usurps* 
and  six  months  pass,  the  recovery  of  the  king  ia 
a  quare  impedit  shall  be  a  continuance  of  the  ad* 
vowson  to  the  patron,  363.  b. 

CoQusaace  not  grantable  in  a  ^uart  impedit,  134.  b. 

A  release  of  actions  real  or  personal,  a  good  bar 
in  a  quare  impedit,  985.  a.  b. 

A  protection  not  grantable  in  a  quare  impedit,  I3l.a» 

Quarentenan 

The  meaning  of  the  word,  5.  hu 
Where  the  wife  shall,  and  where  she  shall  not  hare 
it,  39.  b.  34.  b. 

Queen. 

An  exempt  person  from  the  king,  and  where  she 
may  grant  and  purehase,  sue  and  be  sued  with- 
out him,  3.  a.  133.  a. 

Her  several  prerogatives  agreeing  with  those  of  the 
king,  133.  a.  b.  197.  a. 

Where  she  partaketh  of  the  oondition  of  common 
penons,  131.  a.  133.  b. 

Where  the  queen,  albeit  she  be  an  alien,  or  Jew, 
shall  be  endowed,  31.  b. 

Que  Estate. 

In  what  things  a  prescription  by  a  que  estate  shall  be 
good,  and  in  whatnot,  isi.  a» 

When 
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Where  a  muk  may  pleada  que  estate  of  a  thing  that 
Ueth  in  grant,  and  where  not,  I3i.  a. 

By  whom,  and  of  what  estate  inch  plea  shalt  be 
good,  and  by  whom,  and  of  what  not,  lai.  a. 

In  what  person  a  que  ettate  ought  to  be  alledged, 
and  in  what  not,  lai.  b. 

Qtud  Juris  Clanuxt.     See  Attornment, 
In&Dt,  Per  Qjiue  ServUia. 

Where  the  particalar  tenant  shall  be  compelled  to 
attorn  hi  a  fuid  juris  etatnat  upon  grant  of  the  re* 
version,  and  where  not,  318.  a. 

Where  the  lessee  shall  not  be  compelled  to  attorn 
in  a  pud  juris,  8fc.  until  allowance  of  his  privi« 
leges,  390.  b. 

Where  in  a  quidjurii  clamat  by  baron  and  feme,  the 
privileges  of  the  lessee  shall  be  entered  of  record 
notwithstanding  the  coverture;  secut  in  case  of 
an  infant,  390.  b. 

Tenant  in  tail  not  compellable  to  attorn  in  a  fuid 
jurit  clamat ;  seem  in  a  per  qu£  servitia  or  quern 
rtddiUutt  reddii,  316.  b. 

Where  one  parcener  grants  her  estatp  in  a  rever- 
sion by  fine,  the  conusee  shall  have  a  quid  juris 
damat  for  a  moiety,  310.  b. 

Where  the  reversion  of  a  rent-charge  upon  a  grant 
for  life  is  granted  over,  a  quid  juris  ctanuU  licth 
against  the  grantee  for  life,  and  not  against  the 
tertenant,  3ii.b. 

Where  the  nonsuit  of  one  plaintiff  in  a  quid  juris 
ckmat  shall  be  the  nonsuit  of  botli,  139.  a. 

Qt^od  Ei  Deforceat.    See  Stat.  W,  2.  c.  4. 

Where  and  against  whom  such  writ  livth,  331.  b« 

364-  b. 

The  form  of  the  writ,  355.  a. 

Where  ujwn  a  recovery  by  default  in  an  action  .of 
waste,  a  quod  ei  drforceat  licth,  355.  a.  and  b. 

Where  it  lieth  upon  a  recovery  by  default  in  assise, 
355  b. 

Where  notwithstanding  he  in  the  reversion  is  re- 
ceived upon  the  default  of  tenant  for  life,  and  a 
verdict  found  against  him,  a  quod  ei  drforceat  lieth 
by  the  tenant,  355.  b. 

Where  it  lieth  upon  a  recovery  against  baron  and 
feme,  albeit  the  stat.  W.  9,  saith  against  tenant 
in  dower,  or  for  life,  356.  a. 

Where  it  Ueth  not  by  the  wife  upon  such  recovery 
after  the  death  of  the  husband,  356.  a. 

Rodmans  and  Radchemistres, 
Who  they  are,  5.  b.  86.  a. 

Ransom.     See  Fines. 

What,  and  whence  derived,  197.  a. 

Rape. 

The  signification  of  the  word,  133.  b. 
What  ofifenoe  aooonnted  in  ancient  time,  and  how 
punished,  and  what  at  this  day,  iind. 

Rationabili  Parte  Bonorum* 

y^  here  and  by  whom  such  writ  lieth,  and  where 
and  by  whom  not,  176,  b. 


Ravishment  of  Ward.     See  Mmiagd, 
Stat.  W.  2.  c.  35.    Wardship. 

Where  and  by  whom  it  lieth,  89.  b. 

Where  it  lietn  against  the  sovereign  of  a  house  of 
religion,  for  admitting  the  heir  to  be  there  pro- 
fessed, 137.  a. 

Rehutter.     See  Voucher,  Warranty. 

The  signification  and  derivation  of  the  word,  303.  b. 

365.  »• 

Where  an  assignee  shall  rebut  by  reason  of  a  war- 
ranty in  law,  and  where  not,  384.  b. 

Where  a  disseisor,  &c.  or  other  tenant  not  privy  in 
estate,  or  to  the  deed,  shall  rebut,  and  where  not, 
389*  A. 

Recluse.     See  Entry  Congeable. 

The    signification    and   derivation    of   the   word 

958.  b. 
Where  the  entry  of  a  person  recluse  shall  be  tailed 

by  a  discent  without  claim,  ibid. 
Where  such  person  shall  appear  by  attorney,  where 

others  most  in  proper  person,  358.  b. 

Record.     See  Court,  Outlawry. 

Record,  what,  and  whence  derived,  1 17.  b.  a6o.  a. 
How  triable,  1 17.  b.  360.  a. 
When  a  record  is  alterable,  and  when  not,  9(k>.  a. 
Nultiel  record,  bo  plea  against  the  king's  letters 

patent,  ibid. 
Outlawry,  no  prejudice  until  it  be  of  record,  198.  b. 

988.  b. 

Recovery.  See  Error,  Executor,  Falsi- 
fying of  Recovery,  Forfeiture,  Re- 
mitter, Statutes  fV.  2.  c.  3.  14  EL  c.  8. 
21  H.  8.  c.  15. 

The  etymology  and  signification  of  the  word,  154.  ;x 

What  remedy  at  the  common  law  he  in  the  re« 
maindcr  or  reversion  had  upon  a  feigned  re- 
covery suffered  by  tenant  for  life,  and  what  &fe 
this  day,  356.  a.  362.  a. 

Where  upon  a  recovery  against  tenant  in  tail  exe- 
cution may  be  sued  against  his  issue,  ahd  where 
not,  361.  b. 

Where  a  recovery  bv  default  against  one  oat  of  tlic 
realm  in  the  kuig  s  service  shall  not  be  avoided 
by  error,  q6o.  b. 

Where  the  recoveror  shall  have  waste,  or  distrain 
for  a  rent,  for  which  the  reooveree  could  not» 
and  where  not,  104.  b. 

Recovery  in  Value.    See  Execution^ 
Voucher,  Warranty. 

Where  lands  by  purchase  shall  be  liable  to  execn^ 
tion  in  value  in  case  of  a  warranty  by  discent, 
and  where  not,  10a.  a. 

Where  the  lands  which  the  vouchee  had  at  the  time 
of  the  voucher,  or  vkorantia  charts  brought,  shnll 
be  liable  to  execution  in  value,  notwiihstaodiiig 
alienation  before  judgment,  iUd. 

Where  a  recovery  being  had  against  tenant  in  taJl» 
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«d  Utwifb  who  had  uathing,  opon  a  recovery 
onr  Ae  recompense  shall  enure  to  the  husband 

RediBfeisin. 

^iat  h  iietfa  not  upon  a  recorerj  in  a  writ  of 
n^t  ciose  m  nature  of  an  assise  in  ancient  de- 
oesK,  or  in  an  assise  of  fresh  force  bj  bill, 

•54. ». 

Vko  girfn,  and  in  what  case,  154.  a. 

^kne  it  lieth  against  one  disseisor  above,  albeit 
br  ncoJtry  in  assiae  was  against  two;  tecus 
«!iere  one  disseisor  and  a  stranger  redisseise  the 
^iotiff.  154.  b. 

Vbnc  it  lic^  not  against  the  hnsband  and  wife 
■pin  a  recovery  in  assise  against  the  wife,  but 
«Lm  the  wife  w^s  plaintiff  in  the  assise,  she 
•^  her  hosband  may  join  in  the  redisseisin, 

^Urt  two  several  r«Kli»seisins  may  lie  upon  one 

wwer?  in  assise,  Utid. 
■^  it  lieth  against  the  disseisor,  and  his  feoffee 

Cff  the  second  disseisin,  ibid. 
^  it  lieth  not  agauiist  the  tenant  in  the  first 

■ue,  being  no  disseisor,  albeit  he  disseise  the 

ft«LCifftfter,i54.  b. 

•♦bere  it  iieth  opon  a  redisseisin  of  parcel  of  tlie 
JfotaiaaM  ibmerly  recovered,  ibid. 
"^e  it  lieth  of  a  rent-seek  by  surplusage  for- 

■«riT  recoTered  by  the  mesne  as  a  rent-service, 

*^  it  Iietb  by  tenant  tn  tali  after  possibility, 
^  ■?«  a  recovery  by  him  being  tenant  in  spt- 

*yr*  it  iietb  upon  a  redbseisin  of  a  common  after 
irecoTciy  of  the  land  out  of  which,  &c.  ibid. 

Register  of  Writs. 

%.  aad  its  ntitiaitiet,  16.  b.  73.  b.  159.  a. 

^«.  Set  Alien,  Attornment,  Bar- 
pD  and  Sale,  Conditions,  Felony, 
Gnots,  Leases,  Releases. 

'**«beword  Cprcdut')  *m  grants  shall  have  re- 

>««>B,20.b. 

•"•H*  word  (fodem)  shall  have  relation  where 
^t»othiiip«t  mentioned  before,  ao.  b. 
•ftUtioo  and  force  of  the  word  (inde)Ba.  b. 

f^afcofineat  relating  to  the  estate  of  another 
■^  P»s  a  fee  simple  without  the  word  (heirs) 

^a»cltowbat  intents  an  escheat  or  forfeiture 
•►^  ftltte  to  the  lime  of  the  felony  committed, 

^-  »here  and  to  what  not,  13.  a.  390.  b. 
*^  t  itiation  shall  not  worl  a  wrong  or  charge 

^^^peraon.  iso.a. 

■"jwc relation  of  an  estate  gained  by  wrong 

77^  not  defeat  an  estate  subsequent  gained  by 
S"t,  rpj,  b, 

^^^•tt»  See  Action,  Conditions,  Con- 
foatkn.  Execution,  Grante,  Relation, 
"^serration,  Waste. 

J5^«fandease,4(i4.b. 
vIT?  *^*  *^  <*»caf«%  9d4.  a.  b. 


RE 


(cxiit) 


The  proper  words  of  releases,  and  what  words  shall 
be  said  to  amount  to  a  release,  and  what  not, 
364.  b.  306.  a. 

Wliat  act  by  him  that  right  hath  shall  be  said  a 
release  in  law  of  his  right  or  action ,  and  what 
not,  and  how  it  differeth  from  a  release  in  deed, 
164.  b. 

How  many  several  ways    a  release   may  enure, 

193-  b.  273-  ^'. 
Where  a  release  of  right  to  one  that  hath  neither 
freehold  in  deed  or  in  law  shall  ba  good»  and 
where  not,  365.  b.  266.  a.  b.  267.  a.  384,  a.  b. 
Where  a  release  of  an  annuity  to  the  patron  in 
time  of  vacation  shall  be  good ;  tecu*  to  the  qrTi- 

nary,  366.  a. 
Where  privity  shall  be  requisite  to  the  release  of  a 

right,  and  where  not,  2 66.  a*  368.  a.  27^.  a. 
Where  and  by  u  iiat  means  a  disseisee  may  release 

his  right  for  life  only,  and  where  aad  by  what 

not,  864.  b. 
Where  by  a  release  of  all  right  in  the  land,  a  power 

or  authority  shall,  be  detcnuioed,  and  where  not, 

365.  b. 
Where  snch  release  shall  not  extinct  a  future  right 

or  possibility,  964.  a.  b. 
Where  a  release  of  dower  to  him  in  the  revenion 

upon  an  estate  for  life  shall  be  good,  364.  a. 
Where  a  release  to  the  tenant  for  life  shall  enure 

to  him  in  tlie  reversion  or  remainder,  et  e  conveno, 

and  where  not,  367.  b.  per  tot.  p^»  37^  a.  b. 

379.  b.  385.  b.  397.  b. 
Where  and  to  what  purpoaea  a  release  to  him  that 

hath  but  a  bare  riglit  shall  be  good  and  available, 

and  where  and  to  what  not,  367.  a.  968.  a.  b« 

369.  a. 
How  many  ways  a  seigniory,  rent  or  right  majr  he 

released,  368.  a. 
Where  a  release  to  him  that  hath  no  estate  or  right 

shall  be  good,  36i^.  b.  268.  a.  869.  a. 
Where  a  disseisor  makes  a  release  to  one  and  hia 

heirs  pur  outer  vie,  a  release  by  the  diuei^ce  tp 

tlie  heir  after  the  death  of  the  lessee  before  en- 
try shall  extinct  his  right,  375.  a.    ■ 
Where  a  relean;  to  one  dissci»ur  slmll  enure  to  the 

companion,  autl  where  not,  194.  a.  275.  b.  876*  a. 

per  tot.  pag.  37 B.  a. 
Where  a  release  by  the  patron  to  one  osarper  shall 

enure  to  both,  194.  a.  376.  a. 
Where  a  release  to  one  feotl'cc  of  the  dlsMuasor  shall 

enure  to  both,  194.  b.  376.  a.  377.  a. 
Where  a  release  to  one  trespassor  shall  be  avaiiabie 

to  his  companion,  333.  a. 
Where  a  release  10  the  executors  shall  be  a  good 

bar  in  an  action  against  the  heir,  333.  a. 
Where  and  to  what  purposes  after  a  feoffment  in 

fee  by  the  tenant,  the  release  of  the  lord  shall  be 

good  to  the  feoffor,  and  wliere  and  to  what  not, 

369.  a.  b. 

Where  such  feoffor  shall  take  advantage  of  a  release 
by  the  lord  to  the  fcotTce,  but  not  «  cvnvan*, 
269.  b. 

Where  a  release  to  the  assignee  of  tenant  for  life 
shall  be  a  good  plea  in  «n  action  apainn  the 
tenant  for  waste  done  before  the  aiii^ianent, 
269.  b. 

To  wlmt  purposes  a  release  to  a  lessee  for  year* 
before  entry,  or  to  him  tl»at  hath  a  future  in- 
terest, shall  be  good,  and  to  what  not,  46*.  b. 

370.  a. 

Where  a  release  to  one  in  reversion  or  iTiiuriiHer 
h  for 
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for  years  shall  be  good  to  eularge  kis  estate, 

970.  a. 
Where  the  release  by  one  joint  lessee  for  years 

to  his  companion,  shall  he  good  before  entry, 

5170.  b. 
Two  grantees  of  tbe  next  avoidance,  a  release  by 

the  one  to  the  other  before  the  charch  voids, 

good  ;  srrus  after,  270.  b. 
Where  a  release  to  a  tenant  at  will  shall  be  good 

to  enlarge  his  estate;  tecut  to  a  tenant  at  fiiffer- 

ance,  270.  b.  271.  a. 
Where  upon  a  feoflfment  in  trust  the  feoffor  occu- 
pies and  takes  the  profits,  a  release  to  him  by  tlie 

feoffees  shall  be  good,  271.  a.  b.  273.  a.  b.        , 
What  shall  be  said  a  sufficient  privity  whereuDpn 

a  release  may  enure  by  way  of  enlargementVf 

the  estate,  and  what  not,  272.  b.  273.  a.  per 

tat.f)ag. 
In  what  release  words  of  limitation  are  requisite  to 

the  passing  of  an  inheritance,  and  in  what  not» 

273.  b.  274.  a.  b.  275.  a.  280.  a. 
Where  a  feme  covert  u  tenant  for  life,  a  release  to 

the  husband  and  his  heirs  shall  be  good,  173.  b. 

299,  a. 
Where  a  release  to  tenant  by  statute  merchant,  &c. 

or  guardian,  which  hold  over  for  the  value,  shall 

be  good  to  enlarge  their  estates,  273.  b. 
Lessee  for  ten  years,  the  remainder  for  twenty 

years,  by  the  release  of  him  in  the  remainder  to 

the  lessee  he  sludl  ha\x  for  thirty  years, 473.  b. 
What  privity  requisite  to  a  release  which  enures  by 

way  of  mitter  I'estatt,  273. b. 
Where  and  to  what  purposes  the  release  of  one 

jointenant  to  his  companion  shall  enure  by  way 

of  miner  Restate,  and  where  and  to  what  not, 

273-  b. 
Where   the  release  of  one  coparcener  of  a  rent 
shall  enure  to  the  other  by  way  of  mitter  Vestate, 
albeit  her  moiety  be  in  suspence,  et  M  i  amveno, 

273.  b. 

Where  one  coparcener  of  a  rent  marries  the  ter- 
tenant,  and  the  other  releases  to  the  husband  and 
wife,  how  it  shall  enure,  ^uttre,ih\d. 

Where  a  release  of  a  right  upon  condition  shall  be 
good  ;  $eeut  of  a  condition  upon  condition,  974.  b. 

Where  lessee  for  years  is  ousted,  and  he  in  the  re- 
version disseised,  by  the  release  of  the  lessee  to 
the  disseisor,  the  disseisee  may  enter;  secia  in 
case  of  a  lease  for  life,  175.  b.  276.  a. 

Where  a  release  by  one  whose  entry  is  lawful  to 
him  that  is  in  by  wrong,  shall  purge  and  take 
away  all  mean  estates  and  titles ;  sectis  where  his 
entry  is  not  lawful,  266.  b.  277.  a,  b.  278.  a. 

Where  a  release  to  the  feoffee  of  lessee  for  life  of 
the  disseisor  shall  exclude  the  disseisor  of  his 
entry,  276.  b. 

Where  a  release  to  one  feoffee  of  such  lessee  shall 
bar  the  disseisor  as  to  both,  277.  a. 

Where  the  feoffee  of  a  disseisor  upon  condition 
makes  a  feoffment  over,  a  release  by  the  disseisee 
to  the  second  feoffee  shall  extinct  the  condition ; 
s«cus  of  a  release  to  the  first  feoffee,  277.  b. 

Where  the  release  of  the  disseisee  to  a  disseisor  to 
the  use  of  another,  shall  take  away  the  agree- 
ment of  cestui/  que  use,  277.  b. 

Where  two  disseisors  release  to  their  disseisor,  and 
after  disseise  him,  the  release  of  the  disseisee  to 
one  or  both  of  them  shall  not  exclude  the  second 
disseisor  to  re-enter,  278.  a. 


To  what  purposes  the  release  of  the  disieisee  to 
one  disseisor  shall  be  said  to  enure  by  way  of 
entry  and  feoffment,  and  to  what  not,  194.  b. 
978.  a.  b. 
Where  acts  done  to  or  by  the  disseisor  shall  not  be 
avoided  by  the  alteration  of  his  estate,  by  the 
release  of  the  disseisee,  278.  a.  b. 
Where  an  alien  disseisor  is  indeiiizened,  by  the  re- 
lease of  the  disseisee  to  him,  the  king  shall  not 
have  the  land  ;  seciis  if  he  were  tbe  feoffee  of  a 
disseisor,  278.  b. 
Where  the  lord  disseises  his  tenant  and  is  disseised, 
the  release  of  the  tenant  to  the  second  disseisor 
shall  not  revive  the  seigniory ;  serus  if  the  lord 
and  a  stranger  had  disseised  tbe  tenant,  and  tbe 
disseisee  released  to  the  stranger,  278.  b. 
Where  a  release  shall  be  said  to  enure  totally  by 
way  of  extinguishment,  and  where  only  as  to 
some  puri)oses,  279.  b.  280.  a.  313.  b. 
W^here  a  release  to  one  jointenant  shall  enure  to  bis 

companion,  and  where  not,  194.  a.  b. 
Where  a  release  by  one  jointenant  or  parcener  to 
his  companion  shall  be  good,  and  where  not,  and 
bow  such  releaae  shall  enure,  193.  a.  per  tst.  pag. 
3»B.  a. 
Where  the  feme  mesne  and  the  tenant  intermarry, 
and  the  lord  paramount  releases  to  the  husband 
and  wife,  how  it  shall  enure,  quiere,  208.  a. 
Where  a  release  which  enures  by  way  of  extin- 
guishment may  admit  of  a  limitation,  and  where 
not,  980.  a. 
Where  by  the  release  of  the  lord  to  his  tenant  of 
all  his  right  in  the  land,  the  seigniory  shall  be 
extinct  without  words  of  inheritance,  280.  a. 
Where  one  release  shall  enure  to  extinguish  several 

ri^ts  in  one  and  tlie  same  land,  280.  a. 
Where  the  release  of  the  lord  of  all  his  right  to  tlie 
tenant,  and  a  lease  for  years  of  the  seigniory, 
shall  extinguish  the  seigniory  and  estate  of  the 
lessee  alao ;  seem  of  a  release  to  them  and  their 
heirs,  280.  a. 
Where  in  mixt  actions  a  release  of  all  actions  resil 

or  personal  shall  be  a  good  bar,  985.  a.  b. 
Where  in  an  assise  by  three  jointenants  a  releaae 
of  actions  personal  by  one  to  the  disseisor  shall 
not  bar  his  companion,  285.  a. 
Where  in  a  writ  of  ward  by  two,  a  reli'ase  by  one 
to  the  defendant  shall  enure  to  the  benefit  of  his 
companion  for  the  ^^  hole,  2B5.  a. 
Where  a  release  of  actions  personal  shall  be  a  good 
bar  in  actions  real  where  damages  are  to  be  re- 
covered, and  where  not,  285.  a.  b. 
Where  a  release  of  all  actions  to  the  disseisor  or 
his   tenant  f«>r    life    shall    not    extend    to     his 
feoflfoe  or  hiui  in  the  remainder,  975.  b.  285.  b. 
286.  a. 
Where  such  release  shall  not  prejudice  the  heir  of 
the  disseisee  of  his  action  after  the  death  of  his 
ancestor,  285.  b. 
Where  a  release  of  actions  real  shall  be  available 

only  to  the  tenant,  285.  b.  28C.  a. 
Where  a  release  of  all  actions  shall  bar  a  right,  aiid 
where  not,  but  the  party  notwithstanding  laajr 
enter  or  selve,  268.  a.  b. 
Where  a  release  of  actions  real  before  the  statute 
of  uses,  was  a  good  plea  by  the  pernor  of  the 
)>rofits,  267.  a. 
Wiiere  a  release  of  all  actions,  appeals  or  demands, 
stall  be  a  good  bar  in  an  appeal  of  death ',  tecus 

of 
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of  ■  Tcfease   of   all    actions    real  and    persona], 

^bere  a  release  of  actions  personal  shall  be  a  good 

bar  in  an  appeal  of  may  liem.  288.  a. 
^^Hierr  a  rd«aae  of  all    actions  shall  be  a  good  plea 

!a  a  writ  of  error  or  attaiut,  and  where  not,  288.  b. 

s8aa. 
£t  s  release  of  demands  -what  things  are  released, 

?9i.  a.  292.  a.  393.  b. 
^~Seie  bj  a   reJease    of   quarrels  all  actions  and 

rsoses  of  actions  are  released,  293;  a. 
^>re  a  release  of  all    actions  shall  discharge  an 

pulsation  before   it   be    broken ;  secta  of  a  cove- 

tiast,  sgft.  b. 
^iVie  by  a  release    of  all  actions  a  rent  at  a  day 

tfier,  or  an  annuity  not   behind,  is  not  released, 

49a.  b. 
W^.ere  he  in  the  remainder  in  tail  releases  to  the 
^oant  far  life   in  possession  all  his  right,  what 
>^  P««.  345-  b. 

Raief.      See    Debt,    Serjeanty,   Stat,    of 
Magna.  ChartOj  c.  2. 

Ic&ef  wliat,  and  wbence  derived,  76.  a.  83.  a.  b. 
^V^tbe  relief  ef  a  knigbt  and  each  nobleman  was 
tTtbe  coimnon  laW,  and  what  now  by  the  statute, 
76.*,^  b-  83.  b.  106.  a. 
TV  refiei  of  the  tenant   who  holdeth  by  the  en- 
t^  fee  of  a  kxught*a  moiety  or  third  part,  83.  a.  b. 
1^.  a, 
T*e  rcmed  J  which  the  lord  hath  for  bis  relief,  and 
where  aa  acdon  of  debt  lieth  for  relief  and  where 
T-ot,  83.  a. 
^::£re  the  lord  by  knight  senrice  shall  have  both 
varda&ip  and  relief  of  the  same  heir,  and  where 
aeizher,  83.  b. 
^3«=c  the   heir  within  age  shall  pay  relief,  and 

*  :«efe  not,  iMd. 
^'"^re  the  successor  of  an  abbot  or  bishop  shall 

pay  relief*  and  where  not,  84.  a.  99.  a. 
^'^i9e  the   lord  shall  have  relief  of  the  heir  en- 

&<jfed  by  collusion,  84.  a. 
T- e  re&f  of  a  tenant  in  socage,  90.  b.  91.  a. 
'^  rrt  the  rent  is  ten  shillings  or  a  pair  of  spurs, 
shall  he  paid,  and  who  shall  have  the 
90.  b.  91.  a. 
rent  is  not  annual,  what  relief  shall  be 

Ai  what  time  the  relief  of  such  tenant  shall  be  due 

t«>  t^  lord,  and  where  the  lord  shall  not  distrain 

t21  A  oertahi  time,  91.  a.  92.  a. 
^f'-^xe  tbe   heir  of  cesfuy  que  ute  shall  pay  relief, 

91.  a. 
<  ^  vhat  service  a  relief  shall  be  due,  and  of  what 

sec,  91.  b.  93.  a. 

H^mainder.     See  Entry  Congeable,  Heir, 
Prerogative,  Releases,  Remit- 
Rerenion,  Waste. 


what,  and  whence  derived,  49.  a.  143.  a. 
it  shall  pass  without  deed,  49.  a.  143.  a. 

a  reaninder  may  depend  without  a  particular 

99B.  a. 

the  ddeatiiig  of  the  particular  estate  shall 
die  nemainder^  and  where  not,  ibid. 
panted  to  the  tertenant  for  life,  the  re- 
in ice,  a  gpo^  remainder,  298.  a. 
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Where  a  rent  is  granted,  pur  auter  vie,  the  remain- 
der in  tail  to  ccstuy  que  vie,  a  good  remainder,- 
398.  a. 

Where  by  the  grant  of  a  remainder  a  reversion  shall 
pass,  399.  b. 

Where  the  execution  of  a  particular  estate  upon  a 
tine  tur  grant  ei  render,  shall  be  an  execution  of 
the  remainder,  354.  b. 

Where  a  remainder  not  vesting  at  the  time  of  the 
particular  estate  created  by  livery  shall  be  goo(V 
and  where  not,  364.  a.  377.  b.  378.  a. 

Remitter.  See  Appendant,  Charge, 
Entry  Congeable,  Fines,  Jointenant, 
Warranty. 

The  etymology  and  description  of  a  remitter,  347.  b. 
The  incidents  to  a  remitter,  348.  a.  ».    • 

Where  a  remitter  shall  operate  upon  a  freehold  in 

law  descended  before  entry,  348.  a. 
Where  tenant  in  tail  disseises  his  discontinuee,  his 
issue  shall  be  remitted,  notwithstanding  the  in- 
fancy or  coverture  of  the  discontinuee,  348.  a. 
Where  tenant  in  tail  infeoffs  his  issue  within  age,  he 
is  remitted  ;  $ecus  of  a  use  remitted  to  him  upon' 
a  feoffment,  348.  b.  350.  b.  351.  b.  *  > 

What  charges  by  the  issue  shall  be  avoided  by  a 

remitter,  and  what  not,  349.  a. 
Where  an  usurpation  shall  work  a  remitter,  194.  a. 
Where  the  issue  in  tail  within  age  enters,,  or  inter- 
marries with  the  discontinuee,  he  is  remitted; 
iecut  if  of  full  age,  30S.  b.  350.  b. 
Where  a  right  without  an   action,  or  an  actioa 
without  a  right,  shall  work  no  remitter,  348.  a.' 
349.  b.  356.  a. 
Where  tenant  in  tail  suffers  an  erroneous  recovery^ 
and  disseises  the  recoveror,  and  dies,  his  issue  is* 
not  remitted,  349.  b. 
Where  a  stranger  usurps  upon  a  purchaser  of  an 
advowson,  and  grants  to  him  in  fee,  who  dies,  hir 
issue  is  not  remitted,  349.  b. 
Where  a  moiety  of  the  lands  discontinued  descend* 
ing  upon  the  issue  in  tail  sliall  be  a  remitter  only- 
for  the  same  moiety,  350.  a. 
Where  tenant  in  tail  enfeoffs  his  issue  within  ago 
and  a  stranger,  no  remittsr  to  the  issue  but  for  a 
moiety,  350»  a. 
Where  the  husband  discontinues,  and  retakes  to 
himself  and  his  wife  during  his  life,  the  feme  is' 
remitted,  350.  b.  351.  b. 
Where  an  infant  or  feme  covert  shall  be  remitted 
against  their  deed  indented,  or  acceptance  by> 
^»ne,  363-  »• 
Where  upon  a  discontinuance  by  the  husband  by 
fine,  a  grant  and  render  to  the  wife  shall  be  a 
remitter  to  her,  albeit  she  be  no  party  to  the  writ, 
or  conusans,  353.  a. 
Where  baron  and  feme  tenants  in  specinl  toil  levy 
a  fine  at  the  common  law,  and  retake  in  fee,  the 
feme  is  not  remitted,  but  her  issue  upon  the  dis*' 
cent  shall,  353.  a. 
Where  the  issue  in  tail  of  full  age  takes  husband, 
a  lease  to  her  and  her  husband  by  the  discon-^ 
tinnce  shall  be  a  remitter,  353.  b. 
Where  a  nuin  shall  be  remitted  against  his  own  dis^ 

continuance  and  reprisal,  354.  a. 
Where  a  remitter  to  the  particular  estate  shall  be  a 
remitter  to  all  in  the  reversion  or  remainder,- 

354  b. 
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Where  a  remitter  to  the  particular  estate  shall  be  a 
remitter  to  the  reversion,  notwithstandiug  a  mean 
remainder  be  barred  during  the  discontinuance, 

354- b. 

-Where  a  remitter  to  the  particular  estate  shall  de- 
vest a  remainder  or  reversion  settled  in  the  king 
during  the  discontinuance,  ibid. 

Where  after  a  recovery  by  default  against  a  feme, 
a  lease  to  her  and  her  husband  shall  be  a  remitter 
to  the  ferae,  355.  a.  356.  a. 

Where  the  discontinuec  of  the  husband  enfeoffs  the 
husband  and  wife  and  a  stranger,  the  wife  is  re- 
mitted to  a  moiety,  356.  b. 

Where  the  discontinuee  of  the  hustband  makes  a 
lease  to  the  wife,  the  disagreement  of  the  husband 
shall  not  oust  the  feme  of  her  remitter,  356.  b. 

3S7-  a- 

Where  the  wife  being  remitted  during  the  cover- 
ture, may  after  the  death  of  her  husband  wave 
her  remitter,  and  where  not,  357.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  females 
discontinues,  and  rctal.es  in  fee,  and  dies,  having 
a  daughter,  the  son  born  after  shall  nut  devest 
the  remitter,  357.  a. 

Where  covin  in  the  husband  and  wife  to  disseise  the 
discontinuee,  and  enfeoff  them,  5hall  hinder  the 
remitter  to  the  wife,  3.'>7.  a. 

Where  tenant  in  tail  and  his  issue  disseise  the  dis- 
continuec to  the  use  of  the  father,  who  dies,  the 
is5ue  is  not  remitted  against  the  discontinuec, 
albeit  he  be  against  all  others,  357.  b. 

Where  one  joinienant  U  of  covin  to  disseise  the  heir 
of  their  disseisor,  and  enfeoff  them,  the  other 
being  not  privy  to  the  covin  is  remitted  for  his 
part.  357.  b. 

Where  the  husband  discontinues  and  retakes  for 
life,  the  remainder  to  his  wife,  by  the  death  of 
the  husband  the  wife  is  remitted  before  entry, 
and  cannot  wave,  358.  a.  b. 

Where  a  treehold  in  law  accruing  to  the  issue  in 
tail  or  disseisee  by  sur\'ivorship,  or  by  reason  of 
a  remainder,  shall  work  a  remitter,  and  where 
not,  358.  b.  359.  a.  and  b. 

Where  an  abbot  or  bishop  discontinues,  and  retakes 
in  fee  by  licence,  the  successor  shall  be  remitted 
and  defeat  the  mean  charges,  360.  a.  b. 
Where  a  remitter  shall  be  wrought  by  a  matter  in 
pais  albeit  tlie  discontinuance  groweth  by  matter 
of  record,  355.  a.  356.  a.  361.  b. 
Where  in  a  formedon  or  writ  of  entry  the  tenant 
pleads  non  tenure  or  disclaims,  by  the  entry  of 
the  issue  in  tail  or  disseisee,  they  are  remitted 
before  judgment,  36a.  a.  363.  a. 
Where  a  claim  in  pais  shall  not  hinder  a  remitter ; 
§ecu$  of  an  indenture,  or  a  claim  of  record,  363.  b. 
364.  a. 
Where  a  man  of  full  age  having  a  right  of  entry 
takes  an  estate  he  is  remitted,  scctti  of  a  right  of 
action,  363.  b.  364.  a. 
Where  a  remitter  to  one  jointenant  shall  be  a  re- 
mitter to  bis  companion,  and  >vherc  not,  364.  b. 

Rcnta.  See  Annuity,  Appendant,  Ap- 
portionment, Confirmation,  Disconti- 
nuance, Disseisin,  Distress,  Extinguish- 
ment, Fealty,  Grants,  Manor,  Reser- 
vation, Seisin,.  Stat.  32  H,  8.  c.  37. 
Suspension. 

The  derivation  of  the  word,  141.  b. 


The  division  of  rents,  141.  b. 
Kent  service  what,  87.  b.  141.  b.  14a.  b. 
Such  rent  distrainable  of  common  right,  149.  a.  h. 
How  such  rent  may  become  seek,  150.  a.  b.  151.  a. 
To  what  purposes  such  rent  become  seek  shall  b«; 
said  to  participate  of  the  nature  of  a  rent  ser- 
vice, and   to  what  not,  150.  b.   153.  a.  154.  b.  . 
309.  b. 
Out  of  what  things  a  rent  may  be  granted  or  re- 
served,   and  out  of  what    not,  47.  a.   143.  a. 
144.  a. 
Where  a  tenure  being  by  homage,  fealty,  and  rent, 
by  a  recovery  or  grant  of  the  rent,  the  homage 
and  fealty  shall  pass,  and  where  not,  151.  a. 
Rent  charge,  what,  343.  b.  144.  a. 
Where  a  grant  to  distrain  shall  amount  to  a  rent 

charge,  146.  b.  148.  a.  308.  a.  b. 
Where  words  in  a  grant  shall  amount  to  a  rent 
charge,  albeit  there  be  no  express  words  of  charge 
or  distress,  147.8. 
Where  in  a  grant  of  a  rent  a  proviso  not  to  charge 
the  person   of  tlie  grantor  shall    be  good,  and 
where  not,  146.  a.  per  tot.  pag. 
Where  in  such  a  grant  a  prottiso  not  to  charge  the 

land  shall  be  void,  146.  a. 
Where  the  person  of  the  grantor  shall  be  charge<i 
with  a  rent  charge,  notwithstanding  a  prwiso  to 
discharge  his  person,  146.  b. 
Rent   seek,  what  and  whence  so  called,   143.  b. 

144.  a. 
Where  a  rent  is  granted  out  of  one  manor  with  a 
clause  of  distress  in  another,  what  rent  it  shall  be, 
and  how  construed,  147.  a.  per  tot.  pag. 
Where  a  rent  is  granted  out  of  two  acres,  with    a 
clause  of  distress  in  one,  or  to  two  persons  with 
a  distress  to  one,  what  rent  it  shall  be  construed, 
147.  b. 
When  it  shall  go  to  the  heir,  when  to  the  executor, 

aoo.  a. 
Where  the  same  rent  may  be  both  charge  and  seek, 

diverns  temporibtiSt  147.  b. 
Where  a  rent  in  fee  is  granted  out  of  lands  in  fee 
and  a  terra  for  years,  or  solely  out  of  a  term  for 
years,  how  it  shall  be  construed,  ihid. 
Where  a  man  seised  of  twenty  acres  grants  a  rrnt 
of  30S.  perdpiend'  de  qudUbet  acrdf  how  it  ahciU 
be  construed,  147.  b.  267.  b. 
Where  the  bargainor  and  bargainee  join  in  the  grant 
of  a  rent,  how  it  shall  be  construed  before,  and 
how  after  enrolment,  147.  b. 
Where  a  rent  granted  for  owelty  of  partition  ahall 
be  good  without  deed;  secus  of  a  rent  of  owelty 
of  exchange,  169  a. 
What  real  actions  lie  for  the  recovery  of  a  rent 

charge,  or  seek  after  seisin,  1 60.  a. 
Where  money  given  in  seisin  of  a  rent  before 
the  day,  shall  not  be  abated  out  of  the  rent, 
315.  a. 

Replevin.     See  Property,  Stat.  Marlb* 

cap,  32. 

The  etymology  of  the  word  (replevin),  145.  b 
161.  a. 

Where  such  writ  lieth,  Und. 

How  many  ways  goods  may  be  replevied,  145.  b. 

Where  a  replevin  brought  by  him  that  had  no  pro- 
perty ui  the  goods  at  the  time  of  the  taking  ahal 
be  good,  and  where  not,  145.  b. 

Wlien 
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^  bcre  a  man  may  haye  a  replevin  of  goods  not 

difftraiiiedp  145.  b. 
Tbe  arvcral  pledges  the  sheriff  ought  to  take  in  a 

RpJevtn,  145.  b« 
^'here  a  replevin  lieth  notwithstanding  a  grant  to 

ieep   the   goods  distrained  against  gages   and 

;:*dges,   145.  b. 

"urc  a  replevin  lieth  notwithstanding  the  pro- 
perty once  tried  and  fonnd  for  the  defendant, 

144.  b. 
"*  ere  the  beasts  of  several  men  are  taken,  they 

ifaaU  not  join  in  a  replevin,  1 45.  b. 
la  «  replevin  property  to  the  plaintiiT  and  a  stranger, 

<T  where  there  be  two  plaintiffs,  property  to  one 

of  tbem  a  good  pica.  Aid. 

Report. 

WVit,  and  whence  derived,  393.  a. 

Ibjttest.  &«  Condition,  Demand,  Dower. 

1^^  shall  be  a  sufficient  request  by  the  wife  to 
oiide  her  to  damages  in  a  writ  of  dower,  and 
vfasA  not,  33.  b. 

Wsoe  an  estate  is  to  ba  made  upon  request  by 
knt  «f  a  condition,  by  whom,  when,  aiiid  where 
sadi  leqnest  ought  to  be  made,  290.  a. 

Bttceit.    See  Stat.  W.  s.  c.  3.  Glocefter, 

c  11. 

1^  ekyvMlogy  and  signification  of  the  word,  199.  b. 

^'ktn  a  feme   being   received  shall  plead,   and 

adfsntage  shall  be  taken  against  her  as  a  feme 

mk,  and  where  aot,  353.  a. 
^^ere  in  an  action  of  waste  against  the  husband 

ad  wile,  upon  the  de&nit  of  the  husband  the 

wife  ihall  be  received,  355.  a. 
^iat  he  in  the  reversion  shall  be  received  upon 

Ike  dc£aalt  of  tenant  for  life,  albeit  the  statute 

ipeaketh  of  a  remainder,  356.  a. 

Res^ous. 

TIk  dcxription  and  derivation  of  rescous,  160.  b. 
H^oe  the  cattle  distraiued  go  into  the  house  of  the 

ovBcr,  the  not  delivery  of  them  shall  be  esteemed 

iahnv  a  resocMis,  161.  a. 
Vhoe  the  owner  may  make  rescous  of  a  distress 

taken  writfaoat   cause,   and   where   not,    47.  h, 

16a.  h.  161.  ^ 
Vhoe  reaeova  aball  be  a  diiseisin  of  a  rent  service, 

sad  where  not,  160.  b.  i6t.  a. 
Ifkese  the  lord  distrains  bis  tenant  in  the  highway 

witkoa  hb  fee*  the   tenant  may   make  rescous, 

161.  a. 
Wltefc  the  tenant  may  make  rescous  upon  a  dis- 
tress of  dM  lord  taken  out  of  his  fee,  and  where 

Qoc,  161.  a. 
^bere  the  party  not  guilty  may  make  rescous  upon 

m  arrest  of  the  sheriff  for  feiony,  and  where  not, 

161.  a. 

Rcserration*      See  Annuity,   Condition, 
C4MifiiniatioD,  Jointenantv  Rents. 

^  dedvatiaBof  the  word»  149.  b.  143.  a. 
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What  shall  be  said  good  words  of  reservation,  47.  a. 
144,  a. 

The  difference  between  an  exception  and  a  reserva- 
tion, 47.  a. 

To  what  person  the  reservation  ought  to  he  made, 
and  where  it  shall  be  good  to  a  stranger  to  the 
land,  and  where  not,  47.  a.  143.  b.  213.  a.  and  b. 

Where  a  reservation  to  bu  heirs  without  any  thing 
to  the  party  himself  shall  be  good,  and  where  not, 
99.  b.  913.  b.  914.  a. 

Reservation  to  a  man,  or  his  heirs,  how  it  shall  be 
construed,  914.  a. 

Where  a  rent  reserved  to  one  jointenant  shall  be 
good  also  to  his  companion,  aad  nvliere  not.  47.  a. 
199.  a.  914.  a.  318.  a. 

Where  a  rent  is  reserved  generally,  to  what  persons 
it  shall  extend,  47.  a. 

Where  the  special  reservation  of  the  party  shall  de- 
stroy the  general  intendment  of  the  law,  93.  a. 

47-  ••  305-  ^ 
What  things  the  lord  may  reserve  for  rent,   and 

what  not,  91.  b.  149.  a. 
Upon  what  estate  a  rent-service  may  be  reserved  at 

this  day,  and  upon  what  not,  149.  b.  143.  a. 
Where  a  rent  reserved  upon  a  bargain  and  sale 

shall  be  good,  144.  a. 
Where  a  rent  may  be  reserved  upon  a  release,  and 

where  not,  193.  b. 
Where  a  reservation  shall  amount  to  a  grant,  and 

where  not,  170.  a.  143.  b.  144.  a. 
Wliere  an  entry /or  condition  broken  cannot  ha 

reserved  to  a  stranger,  914.  b. 
Where  tenant  for  life  and  he  in  the  reversion  join 

in  a  lease  for  life  reserving  a  rent,  how  it  shall 

enure,  914.  a. 
Where  the  lord  releases  to  his  tenant  by  fealty  and 

rent,  savini^  or  reserving  to  him  his  rent,  what 

rent  it  shall  be  construed,  150.  a. 
KeservatioD  at  Michaelmat  and  our  Lady-day,  upon 

a  lease  made  in  February,  shall  be  construed  at 

our  Lady-day  and  Hdichaelnuu,  917.  b. 

Responsalis, 
The  signification  of  the  word,  198.  a. 

Resiunmons. 

The  nature  of  such  writ,  and  where  itiicth,  135.  b. 

II1C  several  kinds  of  resummons,  ibid* 

Where  after  judi^ment  that  the  tenant  shall  go  with- 
out day,  the  plaintiff  may  continue  the  cause  by 
a  resummons  or  re-attachment,  and  where  not, 
135.  b.  363.  a. 

Retraxit. 

A  retraxit,  what,  and  how  it  diflercth  from  a  non- 
suit and  departure,  138.  b.  139.  a. 

The  several  sorts  of  retraxit,  and  the  form  of  enter- 
ing them,  1 39.  a. 

Reve. 

The  signification   and   derivation    of   the    word, 

61.  b. 
Tlie  office  and  duty  of  a  reve,  69.  a. 

Reversion.  See  Appendant,  Remainder. 

The  etymoloffV  of  the  word,  149.  b. 

h  3  The 
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Tlie  description  of  ■  reversion,  S2.  b. 

Where  an  use  after  divers  particular  estates  is  li- 
mited to  the  right  heirs  of  the  feotfor,  it  shall  be 
said  in  him  as  a  reversion,  32.  b. 

Where  a  man  makes  a  gift  in  tail  or  lease  for  life, 
the  remainder  to  his  right  heirs,  it  shall  be  in  him 

■    as  a  reverMon,  22.  b. 

Where  a  feoffment  is  made  to  the  use  of  the  feoffor 
in  tail,  and  after  to  (he  feoffee  in  fee,  the  feoffee 

•    hath  no  reversion,  ibid. 

What  reversion  shall  be  accounted  assets,  and  what 

-.  not,  1 73.  a. 

Where  a  reversion  upon  an  estate  tail  shall  be  a  suf- 
ficient countenance  of  privitjy  between  parceners 
jto  take  advantage  of  a  warranty  or  condition  in 
law,  175.  b. 

Keviyer.     See  Extinguishment. 
Revocation.     See  Prerogative,  Uses. 

By  what  acts  a  power  to  revoke  uses  shall  be  extinct 
and  defeated,  and  by  what  not,  237.  a.  215,  S37, 

'.  265.  b. 

Where  a  power  of  revocation  may  be  apportioned, 
and  where  not,  237.  a. 

Kight.     See  Corporation,  Releases. 

The  signification  and  extent  of  the  word  (right), 

158.  b.  265.  a.  345.  a.  b. 
The  several  kinds  of  right,  266.  a.  345.  b. 
Common  right,  what,juid  how  taken,  142.  a. 
Where  the  law  more  respecteth  a  less  estate  by 

right,  than  a  greater  by  wrong,  42.  b. 
A  right  cannot  die,  279.  b. 
The  several  natures  of  writs  of  right,  158.  b. 
Where  in  such  ^rit  the  demandant  ought  to  allege 

seisui  within  time  of  limitation  ;  teeus  in  case  of 
'    the  king,  294.  a.  b. 

The  several  times  of  limitation  in  a  writ  of  right, 
:    114.  b.  115.  a. 

By  what  means  a  future  right  may  be  barred,  and 
'    by  what  not,  265.  a.  b. 
Where  a  recontinushice  of  a  right  of  possession  out 

of  the  hands  of  him  that  hath  the  absolute  right 

shall  draw  %\ith  it  the  mere  right  to  the  land,  and 
\  where  not,  266.  a.  278.  b.  279.  a.  283.  b. 
Where  in  a  writ  of  right  the  mere  right  shall  be 

preferred  before  the  right  of  possession,  279.  a.  b. 
^    283.  b.  284.  a. 

Where  a  writ  of  right  lieth  for  a  rent,  160.  a. 
W^hat  »haU  be  said  a  sufficient  seisin  to  maintain  a 

writ  of  right,  and  what  not,  210.  b.  381.  a.  per 
'♦   tot.  pag.  293.  a. 
Where  judgment  final  shall  be  given  in  such  writ, 

albeit  the  grand  assise  give  not  their  verdict  upon 

the  mere  right,  295.  b. 
The  form  of"  the  judgment   in   a   writ  of  right, 

ibid. 
Within  what  time  claim  ought  to  be  made  for  the 

avoidance  of  such  judgment,  254.  262.  a. 


I 


Riot.     See  Forcible  Entry. 
How  many  persons  may  make  one,  257.  a. 

Kobbery.     See  Appeal. 
The  acceptation  and  dcrrrationof  tbewordi  288.  a. 


.  J  t. 


Muscaria. 

The  meaning  of  ruiearta,  5.  a. 

Saliva, 

What  taUea  is,  4.  b. 

What  shall  pass  in  a  grant  by  that  name*  iM. 

Scire  Jacias,      See  Stat.  fF.  3.    c.  45. 
32  H.  8.  c.  5. 

Such  writ  whence  so  called,   and  where  it  Ileth, 

290.  b. 
A  release  of  actions,  a  good  bar  in  a  idrtfadas, 

290.  b.  291.  a. 
Where  and  upon  what  judgment  the  tenant  having 

a  warranty,  and  a  recovery  heUig  had  agaSnat  him, 

shall  have  a  scire  facias  upon  assets  descended 

after,  and  where  not,  366.  a. 
Where  in  such  writ  the  tenant  shall  recover  the  land 

lost,  and  where  the  assets  descended,  366b  a. 

SctUagium,    See  Escuage. 

The  meanmg  of  the  word,  68.  b.  75.  a. 

Selas.     See  Protection. 

The  ititiquity  of  sealing  charters,  7.  a. 

When  sealing  with  arms  began,  ibid. 

Inheritances  passing  under  the  great  seal  of  England, 

shall  be  discendible  according  to  the  common  law 

of  England,  9.  a. 

Seisin.  See  Bastard,  Conditions,  Curtesy, 
Dower,  Possession,  Stat.  32  H.  8.  c.  -2. 
ViUenage. 

The  signification  of  the  word,  153.  a. 

The  several  sorts  of  seisins,  29.  a. 

Where  a  seisin  of  parcel  shall  be  a  sufficient  seisin 
in  law  to  have  an  assise  for  the  whole*  153.  a. 
315.  a. 

What  shall  be  said  a  sufficient  seiua  of  a  rent  to 
have  an  assise,  and  what  not,  159.  b.  160.  a. 
314.  b.  315.  a. 

Where  seism  of  a  rent  by  the  lord  before  hb  feoff- 
ment of  the  manor,  shall  not  enable  him  to  Mng 
an  assise  after  entry,  for  a  condition  broken,  3oa.  b. 

To  what  purposes  the  seisin  of  a  rent  shall  be  a 
seisin  of  the  reversion,  and  to  whatnot,  15.  a. 

Where  seisin  of  a  rent  by  the  handa  of  onejoiii- 
tenant  shall  be  good  for  all,  315.  a. 

Where  the  seiun  of  homage  or  fealty  shall  be  a  seuin 
of  all  other  services,  68.  a. 

Selda. 

The  signification  of  seUla,  4.  b. 

Selio  terra. 

What  it  means,  5.  b. 

Sequatur  sub  suo  Pmcuhh 

Wlience  so  called,  ipi.  b« 
Where  the  writ  lieth,  ibid, 

SerjeaDty. 


COMMENTARY  UPON  LITTLETON. 


SO 
Seijeanty. 

THe  Jejcriytkio  of  tennre  by  grind  tajemty,  and 

•ihj  90  called,  105.  b. 
Hcrv  it  differeth  from  escoage,   105.  b.    106.  a. 

aad  b. 
ZSe  special  properties  of  this  senrice,  105  b. 
{be  holding  by  what  officea  shall  be  faid  grand 

tajtMnty,  106.  a. 
Where  teaare   by  comage  shall  be  grand  lerjeanty, 

tad  wiiere  not,  107.  a. 
Tbe  lelkf  of  a  tenant  by  grand  serjeanty,  106.  b. 
Woen  such  tenant  may  take  a  deputy,  and  where 

DOt,  107.  «. 
Tdare  iuvenire  fufminan  ad  guerram  infra  4  Mari^, 

grand  serjeanty,  ibid. 
'^^hst  persons  are  capable  to  perform  this  service  in 

penoo,  and  what  not,  107.  b.  per  m.  pag. 
^se  Incidents  and  fruits  of  this  service,  108.  a. 
rcQcie  by  petit  seijranty  described,  108.  a. 
Sach  teonre  bat  socage,  ibid. 
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See  Appendant,  Apportion- 
ment, Gxtinguisnment,  Feaky,  Grants, 
Homa^,  Knight's  Service,  Rents, 
Seisin,  Tenure 


^lod,  ef  quahtpUxf  65.  a. 
WW  said  to  be  foreign  service,  68.  b.  69.  b.  74.  b. 
Wtere  a  corporal  service  may  be  porfbrmed  by 

deputy,  and  where  not,  70.  a.  b.  83.  a.  107.  a.  b. 
What  corporal  services  may  become  seek,  and  what 

ooC,  151.  a. 


Shaw. 


V\dat  shaw  is,  4.  b. 


SbenfL  See  Elegit,  Execution,  Stat.  IV.  2. 

c.  19, 

Tbe  etyaiok»gy  of  the  word,  109.  b.  168.  a. 
Wbeace  called  viscount,  1^.  a. 
Hs  office  and  duty,  ibid. 

The  antiquity  of  this  office,  and  how  called  on- 
dandy,  1^.  a. 

Shire. 

Ihe  doivatiflB  of  the  word,  50.  a.  1 68.  a. 

antiqoity  this  kingdom  divided  into 


abireay  168.  a. 


so  caUed,  50.  a. 


Simony.    See  Stat.  31  El.  c.  6. 

Hsvofioosinlaw,  17.  b.  89.a.  344. b. 
D'oafalea  the  derk  for  ever,  120.  a. 

Socage.     See  Escuage,  Guardian,  Relief, 
Stat.  MarL  c.  17.  4  and  5  Annie. 

The  etymology  of  the  word,  86.  a.  b. 

TcaoR  in  socage  described,  85.  b. 

Hov  such  tenants  were  anciently  called,  86.  a. 

What  tcnore  which  is  not  knights  serviee  shall  be 

sad  a  tenure  in  socage,  and  what  not,  86.  a. 

•7.a. 
Whit  fUiigt  incident  of  commoo  right  to  mch 

tcaore.  91.  a. 
What  ftnotk  any  be  capable  of  a  guardianship  in 

K«i^,  and  wnat  not,  88.  b. 


Where  a  cnardien  in  socage  shall  have  a  ward  by 

cause  of  ward,  88.  b. 
Where  the  next  chosen  of  part  of  the  mother  sbaU 

be  guardian  in  socage  before  the  next  of  part  of 

the  father,  et  e  converts,  39.  a.  88.  a. 
Where  two  are  in  equal  degree  of  affinity  to  the 

heir,  which  shall  be  guardian  in  socage,  88.  a. 
Where  he  shall  be  guardian,  to  whom  there  may  be 

any  possibility  of  descent,  88.  b. 
The  di^crence  between  the  common  and  civil  law 

in  that  point,  88.  b. 
Where  such  guardian  cannot  forfeit  or  dupose  of 

his  interest,  88.  h.  8g.  a. 
Where  he  shall  not  present  to  the  benefice  of  the 

heir,  17.  b.  89.  a. 
At  what  age  the  heir  shall  have  an  account  against 

guardian  in  socage,  89.  a. 
for  what  things  he  shall  be  accountable,  88.  a. 

89.  b. 
What  allowances  he  ought  to  have  upon  his  account, 

89.  a. 
Where  upon  such  account  no  capias  Ueth  against  the 

guardian,  Hfid, 
Where  a  stiwiger  shall  be  charged  as  guardian  in 

socage,  89.  b. 
Where  the  guardian  occupying  after  the  heir  aa^ 

complish  his  age  of  fourteen,  shall  be  charged  in 

an  aooonnt  as  bailiff,  90.  a. 

SoJcemans  and  Sokmannu 
The  meaning  of  the  words,  5.  b.  86.  a. 

Sdinui  et  Solinum  Terra. 
What  they  are,  5.  a. 

Stadium  Terra. 
The  signification  thereof,  5.  b. 

Slag^Mim, 
Q,uidt  and  what  passes  by  it,  5.  a. 

Stanlaw. 

The  etymology  of  the  word,  4.  b. 

Statutes. 

Concerning    Statutes    in  General.     See 
Prerogative,  Prescription. 

Rules  observable  in  the  construction  of  statutes, 

381.  a.  b. 
The  preamble  a  good  mean  to  find  the  meanixvg  of 

a  statute,  70.  a. 
Hie  equity  of  a  statute,  what,  34.  b. 
Where  cases  within  tlie  same  mischief  shall  be  taken 

within  the  same  remedy  of  a  statute,  76.  a.  77.  b. 

390.  b.  365.  b. 
Where  a  penal  Aatute  shall  betaken  by  equity, and 

where  not,  46.  b.  154.  ••  43®-  ■•  ■^^  b-  64-  *>. 
What  shall  be  said  a  sUtute  or  act  of  parliament, 

where  the  king  only  is  mentioned,  and  where  not. 

98.  a.  b. 
Where  the  statute  law  andcoamvNi  law  meet,  which 

shall  be  preferred,  49.  a. 
Where  a  statute  shaU  be  extended  by  equity^  to 

other  persona  than  are  named  therein,  390.  a. 

^       h  4  Where 


(cxx) 


INDEX   TO    COKE'S 


ST 


Where  %  •tatute  speaking  of  a  reversion  tbaJI  ex- 
tend to  a  remainder,  et  e  cenveno,  a8o.  b.  356.  a. 

Where  a  statute  shall  extend  by  equity  to  other 
actions  than  are  mentioned,  54.  b.  365.  b. 

Where  a  statute  shall  extend  by  coastniction  to 
another  manner  of  title  or  conveyance  than  is 
mentioned,  336.  a.  365.  b. 

Where  the  generality  of  the  words  of  a  statute  shall 
be  restrained  by  equity,  and  construction  made 
against  the  letter, ays.  a.  b.  390.  a.  360.  a.  365.  b. 
366.  a.  381.  b. 

Where  the  recital  of  a  statute  in  other  words  shall 
be  good,  and  where  not,  qB.  b. 

Shall  never  be  construed  to  prejudice  an  innocent 
person,  360.  a. 

What  is  one,  what  not,  is  to  be  determined  by  the 
judges,  98.  b. 

Is  most  naturally  expounded  by  some  other  part  of 
itself,  383.  b. 


Magna  Chartay  Edit  Anno  9  Regis  H.  3. 

The  divers  appellations  in  law  of  this  statute,  81.  a. 
The  several  times  it  hath  been  confirmed,  81.  a. 
No  other  but  a  confirmation  of  the  common  law, 

81.  a.  115.  b. 
Judgment  or  statute  against   this  charter,  void, 

81.  a. 
Why  said  to  be  made  so  H,  3,  when  in  truth  it  was 

9  H.  3.  43.  a. 
Jiagna  Charta,  c.  3,  of  reliefs,  36.  a.  83.  b.  106.  a. 
—————  c.  4,  of  waste,  53.  b. 

•  c.  7,  of  quarantines,  32.  b. 

>         c.  II,  of  common  pleas,  71.  b. 

■  r.  ao,  of  castleguard,  70.  a, 

■  '  ■  ■■  c.  a<),  of  wager  of  law.     Who  said 
to  be  balliviu  within  this  statute,  168.  b. 

e.  32,  of  alienation  of  part  of  the 


tenancy,  43.  a. 

■■    ' c.  36,  of  mortmain,  0.  b. 


Mertonf  Edit,  20  Regis  H.  3. 

Merton,  c.  1,  of  dower,  3'2.  b. 

— —  c.  3,  of  redisseisin,  154.  a.  and  b. 

■  r.  5,  of  usury  against  an  infant,  S4(S.  b. 
c.  9,  of  wards,  76.  a.  80.  a.  81 .  a. 

-  c.  8,  of  limitation,  1 14.  b.  1 15.  a. 

Marlhridge,  Edit,  52  Regis  //.  3. 

^Inrlbridge^  c.  17,  of  wards,  what  shall  be  said 
tegitiiuM  aiai  within  this  statute  for  the  heir  to 
have  an  account  against  the  guardian  in  socage, 
89.  a. 

■  c.  as,  of  replevins,  145.  b. 
-  c.  lift,  which  giveth  a  writ  of  entry  in 


the  post,  338.  b.  339.  a. 


ST 


GlocestcTf  Edit.  Anno  6  Reg,  E.  l. 

Glocester,  c,  1,  of  damages,  359.  b.  360.  a. 

c.s3,  of  collateral  warranty,  and  the  ex- 
position of  the  several  parts  of  this  statute,  365. 
a.  b.  366.  a.  38 1.  a.  and  b.  382.  ji.  and  b.  383. 
a.  and  b. 

c.  5,  of  waste,  53.  b.  54.  b.  aoo.  b.  347.  b. 


365- b. 


c.  6,  of  mortdancestor  given  to  the  heirs 
of  several  degrees  from  the  common  ancestor* 
164.  a. 

c.  11,  of  rcsceit  of  tenant  for  years,  ^a. 


and  its  exposition,  and  to  what  persons  it  ex- 
tendeth,  46.  a.     Vidr  Stat,  ai  IL  8,  c.  15. 

De  Religiosis,  Edit,  Anno  7  Regis  £.  1  • 

J)c  RtL  cap.  I,  of  mortmain,  a.  b. 

Acton  Bumell,  Edit,  Anno  11  E,i, 
Acton  Bur.  cap.  1 ,  of  recognizance,  289.  b. 

West-  2  Anno  13  Reg*  E,  1. 

Westm.  a,  cap.  1.  De  d(mu  conditumaliinu,  and  what 
alienations  are  restrained  by  this  statute,  aud 
what  not,  18.  b.  19.  a.  34.  a.  223.  b.  224.  a.  26a.  a. 

337.  b. 

The  occasion  of  making  this  statute,  and  the  com- 
mendation of  the  makers  thereof,  19.  a.  392.  b. 

Watm.  2,  cap.  3,  of  cut  in  tritd,  and  the  resceit  of 
femes,  a8o.  a.  352.  b.  353.  a.  355.  a.  b.  356.  a. 

■  cap.  4,  which  giveth  a  quod  ei  deforceat,  and 

the  exposition  of  it,  and  to  what  persons  and 
actions  it  extendeth,  331 .  b.  354.  b.  355.  a.  and  b. 
35^.8. 

— T cap.  5,  of  quare  imp^U  and  datrdn   pre* 

ientment,  344.  b. 

^•"—  cap.  9,  of  forejudger  of  mesnes,  and  to  what 
persons  this  statute  extendeth,  and  to  what  not, 
100.  a.  b. 

cap  12,  of  auditors  and   account,  89.  a: 


295.  a. 

cap.  1 3,  of  appeals,  1 39.  b.  289.  a. 

cap.  i^,  of  elegit  and  executions,  and  how 


the  sheriff  ought   to   demean  himself  therein, 
289.  b. 
——  cap.  21,  of  cessavit,  154.  a. 

cap.  23,  of  waste  by  jointenants  and  tenants 


in  common,  200.  b. 

cap.  24,  of  a  writ  of  entry  in  cormmiU  casC, 


64.  b. 


cap.  26,  of 'double  damages  in  a  redisseisin. 


154-  «• 


cap.  3B,  of  jurors,  1 58.  a. 

cap.  35,  of  ravishment  of  ward,  1 36.  b. 

cap.  45,  of  execution  by  scire  facias  aAer 


the  year,  29 1 .  a. 


JVestm.  \, Edit.  Anno  ^RegisE,  1.  De Mercatoribus, Edit.  Anno.  izRrg.E.i. 


Westm.  1,  c.  13,  of  rapes,  123.  b. 

■  '  r.  21,  of  waste  by  guardians,  53.  a. 

— r.  26,  of  extortion,  368.  b. 

Westm.  1 ,  e.  36,  of  myde  purjile  marier  et  faire  fits 

chivalcr,  1 6a.  b. 
>         "  c.  38,  of  limitation,  1 14.  e.  1 15.  a. 
«  c.  40  joi  counterplea  of  voucher,  358.  b. 


De  MercaloribuSf  cap.  1,  of  recognisance,  and  the 

exposition  of  the  parts  of  this  statute,  286.  b . 

290.  a. 
Anno  18  £.  1,  quia  emptora  terrarum,  43.  b.  98,  b. 

143.  a. 
Anno  28£.  1,  ariic.  super  chart,  cap.  9,  of  j^n 

152,  a, 

Stat, 
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Stat-  Edit.  Tempore  Regis  E,  3. 

1  £L  3.  cap.  1%,  of  alienations  withoai  Ucencep 
43.  b. 
Js3V95  £.  3.  cap  19,  of  protections,  quia  indehk*, 

31  £L  3.  cap.  11,  of  administrators,  133.  b. 
34   £.  3.  cap.  15,  of  alienations  without  li- 
cence, 43.  b. 
intf  34  £.  3.  cap.  16,  of  nonclaira,  363.  a. 
.**aK»  36  K.  3.  cap.  15,  of  counts  not  abating  for 

vast  of  fbrni,  304.  b.     Vide  title  Pleadings. 
Jma  38  £L  3.  cap.  4,  of  obligations  in  the  third  per- 
too  made  void,  and  to  what  bonds  construed  to 
«t6Qd,  and  to  what  not,  339.  b.  330.  a. 

Stat.  Edii.  Temp,  Regis  R.  2. 

iia#  1  R.  •.  cap.  g,  of  feoffinents  for  maintenane, 

369,*. 
Iwm  3  B.  «.  C4^.  10,  of  assises  in  cm^nio  comitate, 

154-a- 
Mn^  9  iit.  9.  cap.  3,  of  villeins,  134.  b.  135.  a. 

^mm  13  R.  9.  Cd^y.  3,  of  placing  officers  of  justice, 

»34-«- 
ine  16  R.  «.  cap.  5,  of  pr^mumre,  130.  a. 

Stat.  .£cf t^.  7Vmj9.  iZe^  H.  4. 

iaB»  1  H.  4.  cop-  6,  concerning  grants  by  the  king, 
aad  wkai  personi  are  reitrained  by  this  Act,  and 
what  iM3t,  133.  a. 

^mo  ft  HL  4.  cap.  7,  of  nonsuits,  139.  b. 

iiiaff  4  H.  4.  c^.  17,  of  age  to  enter  into  religion, 

157  a. 

Stat.  Edit.  Temp.  R^  H.  5. 

ft  HI  5.  cMp.  3,  of  jurors,  and  how  expounded 
by  equity,  ft7«.  a.  b. 


Stat.  Edit.  Temp.  Regis  H.  6. 

8  fl.  6.  cap.  g,  of  forcible  entry,  357.  b. 


Stat.  Edit.  Temp.  Regis  H.  7. 

4  H.  7.  cap.  I7i  of  the  wardship  of  the  heir  of 

.  Jtnt  qwe  umc,  84>  b. 
i-.v  4   H.  7.  cop.  34,  of  fines,  363.  a.  336.  a. 

37^  a.  b. 
Jna»  II  H.J.  cap.  30,  of  discontinuance  of  women's 

iikaafys,  and  what  shall  be  said  an  alienation  of 

the  wife  within  the  statute,  and  what  not,  336.  b. 

365- b.  366.  a.  381.  a, 
ivw  19  II.  7.  cap.  15,  of  osea,  91.  a.  1 17.  a. 

Stat-  Edit.  Temp.  Regis  H.  8. 

.iiam  7  H.  8.  cap.  4,  of  avowries  by  recoverors, 

104.  bL 
iaa»  31  fl.  8.  cap.  4,  of  sale  of  lands  by  executors, 

113.  •- 
i^taff  31  H.  8.  cop.  15,  of  falsifying  recoveries  by 

leiaen  fbr  years,  and  of  avowries  by  the  reco- 

%cran,  46.  a.  104.  b. 
iaa»  31  H.  8.  c^.  19,  of  avowries,  and  the  exposi- 

tioa  of  several  parts  of  the  statutes,  368.  b. 

313.  a. 
-^■w  33  H.  8.  cop.  3,  of  attaints,  394.  a, 
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Anno  33  ff.  B.  cap,  5,  of  giving  the  special  matter 
in  evidence  by  an  officer  authorized  by  the  com- 
mission of  sewers,  313.  a. 

Anno  33  H.  8.  cap.  9,  of  recognizance  and  statute- 
staple,  and  the  exposition  of  the  parts  of  this 
statute,  3B9.  b.  390.  a.  Vide  Stat.  33  II,  8. 
cap.  5» 

Anno  36  //.  8.  cap.  13,  of  forfeiture  of  lands  far 
treason,  373.  b.  393.  b. 

Anno  37  H.  8.  cap,  10,  of  uses,  187.  b.  337.  a.  373.  a. 
387.  a. 

Anno  37  H.  8.  cop.  eod.  of  women's  jointures,  and 
what  shall  be  said  a  good  jointure  with  this 
statute,  and  what  not,  36.  b.  per  tot.  pag.  Vide 
tit.  Dower. 

Anno  38  H.  8.  cap.  15,  of  trial  before  commissioners, 
for  piracy,  robbery,  &c.  upon  the  sea,  391.  a. 

Anno  33  H.  8.  e,  1,  and  34  H.  8.  c.  5,  of  ifi^s  and 
wardships,  and  the  exposition  of  the  several 
parts  of  these  statutes,  76.  a.  78.  a.  per  tot,  pag.  b« 
11 1 .  b.  per  tot.  pag. 

Anno  33  H.  8.  c.  3,  of  limitations,  and  what  actiont 
and  services  shall  be  said  within  the  statute,  and 
what  not,  115.  a. 

Anno  33  H,  8.  c.  5,  of  extents  and  executions,  and 
the  exposition  of  the  sevaral  parts  of  this  statute, 
398.  b. 

Anno  33  H.  8.  c.  7,  of  tithes,  and  the  Kmedy  for 
them,  159.  a. 

What  shall  be  said  a  pretensed  right  or  title  within 
this  statute,  and  what  not,  369.  a. 

What  persons  may  buy  or  sell  a  pretensed  right 
or  title  within  this  statute,  and  what '  not, 
369.  a.  b. 

Of  what  estate  such  pretensed  right  may  be,  ibid. 

By  what  way  or  means  such  person  may  gain 
such  pretensed  right  or  title,  and  by  what  not, 
3^-  b. 

Anno  33  H,  8.  c.  38,  of  leases  by  tenants  in  tail, 
husband  and  wife,  and  spiritual  corporations,  and 
what  things  requisite  to  the  perfection  of  such 
leases,  and  what  not,  44.  a.  and  b.  333.  a. 

Anno  33  H.  8<  c.  eod.  of  discontinuance  of  the  wife's 
estate  by  the  husband,  and  the  exposition  of  the 
several  clauses  in  this  branch  of  the  statute, 
336.  a.  per  tot.  pag. 

Anno  g3  K.  8.  c.  31,  of  recoveries  suffered  by  te- 
nants for  life,  363.  a.     Vide  Stat.  14  EUt.  c.  8. 

Anno  33  H.  8.  c.  33,  of  partition  between  jointcnants 
and  tenants  in  common,  and  the  exposition  of 
the  parts  of  this  statute,  169.  a.  173.  a.  b.  187.  a. 

Anno  33  H.  8.  c.  33,  of  descents  which  take  away 
entries,  and  the  exposition  of  the  several  parts 
of  this  statute,  338.  a.  365.  a.  Vide  tit.  £ntry 
Congeable. 

Anno  33  H.  8.  c.  34,  of  conditions,  and  the  exposi- 
tion of  the  several  parts  of  this  statute,  and  what 
person  shall  take  advantage  of  the  condition  with- 
in this  statute,  and  what  not,  315.  a.  b. 

Anno  33  if.  8.  c.  36,  of  fines,  373.  b.  Vide  Stat. 
4  H.  7.  c.  34. 

Anno  33  if.  8.  c.  37,  of  remedy  for  the  arrearages 
of  rents,  and  the  exposition  of  all  the  parts  of 
this  statute,  163.  a.  and  b.  per  tot.  pag.  351.  b. 

Anno  33  H.  8.  e.  38,  of  marriages,  335.  a. 

Anno  3ft  H.  8.  c.  46,  and  33  H.  &.  c.  fti,  concerning 
the  erection  of  the  court  of  wards,  77.  a. 

Anno  34  H.  8.  0.  5,  of  wills  and  wards.  Vide  Stat. 
33H.  8.  c.  1. 

Anno  34  H.  8.  e.  so,  of  recoveries  against  teniHit  in 

tail,. 
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teil,  the  fevenkm  or  remainder  in  tiie  kiog,  and 
the  etpotition  of  the  leTerel  puts  of  this  statute, 
335. 8.  379k  b.  373.  a. 
iliM0  35  £L  8.  c.  a,  of  trial  of  ticafOQ  ooounitted 
out  of  the  realm,  a6i.  b. 

Stat  Edit.  Temp.  RegU  E.  6. 

Anno  9  £.  6.  e.  6,  of  remedies  for  subtraction  of 
predial  tithes,  159.  a. 

AwM  a  £.  6.  c.  8,  conceniiog  the  finding  of  offices, 
and  the  several  benefits  arising  by  the  same  sta- 
tute, 77.  b.  per  tot,  pag.  045.  a. 

Jsuw  3  ^  4  £.  6.  c.  4,  of  pleading  a  amttat  or 
ifupeiimui  of  the  lung's  letters  patents,  99^  b> 
VUe  Stat.  13  Bk.  c.  6. 

StaL  Edit-  Temp»  Regime  Eliz. 

Anno  13  "EJii.  c.  6,  of  pleading  a  comHai  or  tnjpe«x> 
iMU  of  the  king's  letters  patents,  935.  b.  ViAt 
SUL3^4£.6.c.4. 

Awfio  13  TUi.  c.  10,  of  leases  bj  ecclesiastical  cor- 
porations, and  the  exposition  of  the  parts  of  this 
statute,  and  why  made,  44.  a.  and  b.  Vide 
Sut.  32  H.  8.  c,  28. 

Amio  13  £/ts.  c.  15,  against  fraudulent  convey- 
ances, ^c.  and  how  it  shall  be  extended  by 
equity,  76.  a.  990.  b. 

^nna  14  E^.  c.  8,  of  feigned  recoveries  suffered  by 
tenant  for  life,  280.  b.  356.  a.  3G9.  a. 

Anno  18  Elix.  c  10,  of  leases  by  spiritual  persons, 
44*  a.  and  h.  I'tde  Stat.  39  If.  8.  c,  98.  and 
13  Elii.c.  10. 

Anno  19  EUs.  c.  4,  of  fraudulent  conveyances,  ifc, 
and  who  shall  be  said  a  purchaser  within  this 
statute,  and  who  not«  3.  h.  990.  b. 

Anno  97  FMj.  c.  6,  of  jurors,  979.  b. 

Anno  31  £^.  c.  6^  of  simony,  and  the  exposition 
of  it,  190.  a. 

Stat.  Edit.  Temp,  Regis  Jacohi, 

Anno  \  Jojc.  e.  3,  of  estates  made  to  the  king  by 
bishops,  44.  a.  Vhde  Stat.  13  Etnu  e.  to.  and 
18  £(is.  A  10. 

Anno  7  Jac.  c.  5,  of  giving  a  special  matter  in  evi- 
dence by  the  king't  officersi  983. »  Fide  Stat. 
93  H,  8.  e.  5. 

Statute-lVTercIiant  and  Staple.  See  Exe- 
cution, Stat*  Acton  BurneU^  Stat.  De 
MercatoriiuSi  Stat.  32  H.  8.  c.  5. 

Siethe  or  Stede. 
What  it  is,  4.  b. 

Steward.     See  Courts. 

The  etymology    and    signification  ol   the   word, 

(seneschal),  61.  a^  bw 
The  office  and  doty  of  a  steward  of  a  manor,  Oi .  b. 
Tlie  retuner  oi  a  steward  of  a  conrt,  good  without 

deed,  iftuL 
In  what  oonrta  the  steward  b  judfB,  and  in  what 

not,  58.  K 


Siunmons  and  Severance.    See  Detanuer 

Summons,  what  and  whence  derived,  158,  h. 

The  several  kinds  of  summons,  atid  by  what  per- 
sons it  ought  to  be  made,  ibid. 

Severance  what,  and  the  divers  sorts  of  sevennoe, 
139.  b. 

Surrender.     See  Copyhold,  Waste, 

llie  description  of  a  surrender,  337.  b. 
The  several  kinds  of  surrenders,  338.  a. 
Where  and  fiow  a  future  interest  may  be  larren- 

dered,  33®*  ^* 
Where  and  of  what  things  a  surrender  shall  be 

good  without  deed,  and  where  and  of  what  not, 

338.  a. 
Where  the  acceptance  of  a  void  estate  shall  be  » 

surrender,  918.  b. 
Where  the  feoffment  of  a  partienlar  tenant  to  him 

in  the  reversion  or  remainder  shall  amount  to  % 

sonrender,  49.  a.  959.  a. 
Where  tenant  for  life  and  he  in  the  reversion  join 

in  a  feoifment  by  parol,  this  shall  be  a  surrender 

of  the  tenant,  and  the  feod'ment  of  him  in  the 

reversion,  309.  b. 
Where  tenant  for  life  makes  a  lease  for  his  own 

life  to  his  lessor,  the  remainder  to  his  lessor  and 

a  stranger  in  fee,  this  shall  be  a  surrender  for  one 

moiety,  and  forfeiture  for  the  other,  355.  a. 
Where  and  to  what  respects  a  particular  estate  after 

surrender  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  338.  a.  b. 
Where  a  surrender  to  one  jointenant  shall  enore  to 

both,  199.  a.  914.  a. 
Where  a  surrender  upon  condition  shall  be  good, 

918.  b. 
Where  a  freehold  and  inheritamse  may  be  conveyed 

by  surrender  in  court,  59.  b. 

Suspense.     See  Curtefy,  Discent,  Extin- 

fuishment,   Grants^    Knight   Service, 
(Warranty. 

Hie    signification   and    derivation  of  the   word, 

313- •• 

Where  a  seignioi^  or  rent-service  may  be  suspended 

in  part,  and  ms  «ae  for  part,  and  where  ncM. 

148.  b. 
To  what  purposes  a  seigniory  suspended  in  part  of 

the  estate  shall  be  said  to  continue,  and  to  what 

not,  314.  a. 
Where  a  thing  in  sospenaa  in  the  ancestor  thsdl 

take  effect  by  diioent  in  hia  heirs,  313.  a.  b. 
Where  the  debtor  makes  the  debtee  his  executor, 

the  debt  is  in  suspense,  964.  b. 
Where  by  the  intermarriage  of  a  feme  executrix 

with  the  debtor,  the  debt  shall  be  in  suspense. 


Stowe. 


What  it  is,  4.  b. 


TaiL  See  Attornment,  Conditions,  De- 
vise, Discontinuance,  Entry  Congeable, 
Heirs,  Leases,  Pramunire,  Quid  Juris 
Clamat^  Recoveries,  Stat.  4  H.  7.  c.  24. 
3a  H.  8..C.  a8.  33  H.  8.  e.  36,  34  i^f.  8. 
c.  aa.  36  H,  8.  c.  13.  Warranty. 

The  etymology  and  derivation  of  the  word  (tuil)» 
18.  b.  99.  a. 
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TV  dMnoD  of  estates  t&il,  19.  b. 
Tht  detcripticm  of  a  tenant  in  general  tail,  19.  b. 
IV  description  of  a  tenant  in  special  tail,  ao.  b. 
Wbat  things  may  be  intailed,  and  what  not,  19.  b. 

40.  a.  39a.  b. 
Wkre  an  estate  tail  may  be  created  without  the 

word  (beirs]),  90.  b. 
Wbere  it  may  be  created  ^rithout  the  word  (body), 

30.  K 
Where  withoot  the  word  (engendred)  90.  b. 
^bat  things  incident  to  an  estate-tail,  224.  a. 
\%lKfe  by  a  gift  in  tail  a  reversion  is  settled  in  the 

dcfoor,  aa.  a.  b. 
^liere  the  will  of  the  donor  in  estatei-tail  fthall  be 

observed*  and  where  not,  ao.  b.  9 1 .  a.  94.  b. 
^hat  a  y"*"  shall  inherit  performam  doni,  who  is 

aac  issne  vf  the  body  of  the  donee,  30.  b»  96.  b. 

S30.  a. 
Tbc  tenure  between  such  donor  and  donee,  and 

vfaere  tbe  tenant  shall  hold  as  his  donor  holds 

GTCr«  and  where  not,  93.  a. 
A  pft  to    a   man  and  a  woman  not  married,  or 

where  one  or  both  are  severally  married,  and 

to  tbe  heirs  of  their  bodies,  a  good  tail,  90.  b. 

45.  b. 

WWe  a  man  may  convey  an  estate  to  himself  in 

tai,  M.  b. 
A  0tt  to  a  woman  and  two  men,  and  the  heiri  of 

vL^  bodies,  how  it  shall  enure,  95.  b.  184.  a. 
A  gift  to  two  husbands  and  their  wives,  and  the 

heirs  of  their  bodies,  how  it  shall  enure,  9^.  b. 
A  gift  to  one  and  his  heirs,  to  have  to  him  and 

the  liein  of  his  body,  if  e  canvtrto,  what  estate, 

91.  a. 
A  gift  to  a  man  and  the  heir  of  his  body,  et  tim 

Wrcrfs  ipnus  haredk,  a  good  tall,  29.  a. 
Where  cbe  issue  male  inheritable  ptrformam  doni, 

a^t  to  convey  himself  by  males,  and  tbe  fe- 

cafe  by  females,  95.  a.  377.  a. 
Whoe  trpon  a  gift  the  husband  shall  tal^e  in  social 

^,  and  the  wife  nothing,  or  but  for  life,  ^  e  can- 

ir«,  ff»A  where  construction  shall  be  made  accord- 

Bg  io  tlie  inclination  of  the  word  (hein)»  ii&  a. 


A  gift  10  the  husband  and  wife,  and  the  heirs  of  the 
body  of  the  survivor,  what  estate,  and  when  said 
to  vcflt,36.  a. 

A  gift  to  a  man  and  bis  heirs  of  the  body  of  such 
a  leme  a  good  tail,  and  they  shall  be  intended  to 
be  gotten  by  the  donee,  96.  b. 

A  gift  to  a  man  and  the  heirs  of' the  body  of  his  fa- 
ther, a  good  tail;  teeut  of  a  gift  to  him  and  the 
beam  ai  his  body,  4c.  96.  b.  97.  a. 

A  pit  to  a  man  and  his  heirs  males  or  females,  a-  fee 
maple ;  ttcus  of  a  devise,  47*  a. 

A  g^  to  <me  and  tbe  heirs  males  of  his  bodv  with 
eondftioo  to  revert  if  he  die  without  heirs  females 
of  hb  body,  a  void  condition,  164.  a. 

A  pit  to  a  man  to  have  to  him  and  the  heirs 
males  of  bis  body,  end  to  him  and  tbe  heirs  fe- 
males of  hb  body,   how  it  shall  be  construed, 

377-  •• 
W'here  and  what  leases  by  tenant  in  tail  shall  bind 

bis  issae  at  this  day,  and  where  and  what  not, 

44.  a.  b. 
Wboe  a  charge  in  fee  by  tenant  in  tail  upon  the 

Vid,  ifaaJi  bind  his  iasne,  and  where  not,  343.  b. 
HIm  ^ffiffpf  m  tiie  realty  tenant  m  tail  may  have, 

and  sthat  not,  396.  b. 
WVl  act  or  comreyaace  was  a  baf  to  an  estate- 
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tail  at  tbe  conuoon  Uw,  aiid  what  at  thu  day« 

379.  a.  b. 
Where  an  estate-tail  may  be  barred  at  this  day, 

notwithstanding  a  reversion  or  remainder  in  the 

king,  and  where  not,  379.  b.  373.  a.>  375.  a. 
A  recovery  in  a  writ  of  right  or  ceisavtt,  no  bar, 

373-  a- 
A  release  by  tenant  in  tail,  no  bar  to  his  issue  of  a 

warranty  intailed,  attaint,  or  writ  of  error,  26,  a. 
399.  b.  393.  a. 

Tail  after  Possibility  of  Issue  Extinct. 

The  description  of  a  tenant  in  tail  after  possibility, 
and  why  so  called,  97.  b.  98.  a. 

The  privileges  which  such  tenant  hath  above  those 
of  a  lessee  for  life,  97.  b.  98.  b.  316.  a. 

The  qualities  of  his  estate  agreeuig  with  those  of  a 
lessee  for  life,  98.  a. 

Where  his  assignee  shall  not  have  those  privileges. 
98.  a.  316.  a. 

By  whet  means  such  estate  may  be  created  and  al- 
tered, and  by  what  not,  98.  a. 

What  persons  may  be  tenants  after  possibility,  and 

what  not,  98.  b. 

« 

Taini  and  Tamland 
What  they  are^  6*  b*  B6.  a. 

Tallage. 

What  persons  are  freed  by  law  from  tallage,  31.  a. 
75.  a. 

Tenant; 

Description  of  the  word,  1. 

Tenant  at  WHl,  and  Sii&rance.  See 
Embleoieat,  Release,  Stat.  6  Aniutf 
c.  18. 

The  description  of  a  tenant  at  will,  55.  a. 

What  shall  be  said  a  determmation  or  countermand 

of  the  will  of  the  lessor,  and  what  not,  55.  b. 

57.  b. 
What  shall  be  said  a  determination  in  Uw  of  the 
^will  of  the  lessee,  and  what  not;  and  why,  55.  b. 

57.  a. 
What  profit  such  lessee  shall  have  which  comet  by 

his  own  manorance  after  the  will  dctenaliied, 

and  what  not,  55.  b.  56.  a. 
Where  he  shall  have  the  com,  and  where  not,  and 

''by,  55,  a.  b. 
The  remedy  which  he  hath  to  come  by  the  enn  or 

odier  goods  afler  the   will  determined,  S6<  •• 

56.  a. 
Where  a  tenant  at  will  shall  be  punished  for  waste, 

and  where  not,  57.  a 
Cannot  determine  his  will  before  or  after  the  day 

of  payment,  55.  b. 
What  remedy  the  lessor  hath  for  a-rent  Ntefi«d 

upon  a  lease  at  will,  57.  b. 
The  difference  between  a  tenant  at  will  by  tbe 

common  law,  and  by  the  custom,  69.  b.  6^  %» 

93.  b. 
Who  uroperiy  sud  to  be  a  tenant  at  sofeaiioe, 

57.  b.  971.  a. 

Where 
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Where  the  termor  contmuing  in  possession  after  bis 
estate  ended,  shall  be  a  tenant  at  sufTerancei  or  a 
disseisor,  at  the  election  of  his  lessor,  57.  b. 

The  difference  between  a  tenant  at  will  and  at  suf- 
ferance, ibid. 

Where  a  guardian  in  chivalry  holding  over  his 
estate,  shall  be  an  abator,  971.  a. 

Tenants  in  Common.  See  Accompt, 
Grants,  Jointenants,  Partition,  Stat. 
West*  2.  c.  23.  32  H.  8.  c.  32.  4  and 
5  Annir,  Qtiare  Impedit,  Waste. 

Tenancy  in  common  described,  and  whence  so 
caUed.  188.  b. 

Where  a  gift  to  two  in  their  politick  capacities,  or  to 
one  in  bis  politick  and  another  in  his  natural 
capacity,  shall  enure  to  them  in  common,  189.  b. 
isio.  a. 

Where  a  man  may  be  tenant  in  conmion  with  him- 
self, and  where  with  himself  and  another,  190.  a. 

193-  b- 
Where  a  verdict  finds  that  a  man  hath  duos  parta 

manerii  in  tret  dttsios,  this  shall  not  be  intended 

in  common ;  secus  where  it  is  dimdendat,  190.  b. 
Where  tenants  in  common  may  be  by  prescription, 

195.  a.  b. 
Where  and  in  what  actions  tenants  in  common  shall 

join,  and  where  and  in  what  they  ought  to  sever, 

195.  b.  196.  a.  197.  a.  b.  198.  a.  b. 
Where  in  an  action  by  two  tenants  in  common,  the 

release  of  one  to  the  defendant  shall  go  in  benefit 

to  his  companion,  197.  b. 
Where  a  joint  action  between  tenants  in  common, 

shall  survive,  and  where  not,  198.  a. 
Where  tenants  in  common  may  inake  partition,  and 

what  partition  between  them  shall  be  good,  and 

whatnot,  190.  b. 
Where    tenants  in  common   may  be  of  chattels, 

198.  a.  b.  199.  a. 
Where  and  what  actions  one  tenant  in  common  may 

have  against  his  companion,  and  where  and  what 
not,  199.  b.  200.  a.  and  b. 

Tender  and  Refusal.  See  Avowry,  Con- 
dition, Homage,  Marriage,  Mortgage. 

The  signification  of  the  word  (tender),  ai  1 .  a. 

WHiere  upon  tender  of  money,  &c.  a  refusal  by  the 
party  shall  be  a  perpetual  bar  to  him  for  the 
same  money,  and  where  not,  307.  a.  per  M.  pag, 
909.  a.  b. 

Where  a  tender  and  refusal  without  uncare  pritt 
shall  be  a  good  plea  in  debt  upon  an  obligation, 
and  where  not,  207.  a. 

Where  a  tender  of  money  in  bags  without  shewing 
or  telling  shall  be  sufikient,  208.  a. 

Where  a  tender  and  refusal  shall  give  a  third  per- 
son, a  title  of  entry  or  forfeiture,  and  where  not, 

209.  •• 

Where  no  place  is  expressed  in  the  condition  for 

payment  of  money  or  performance  of  other  acts 
where  tender  and  performance  ought  to  be  made, 

210.  a.  b.  211.  a.  b.  212.  a. 

Tendlare  or  Tandlaren 
Tlie  si{;iuiic2tioii  of  the  words,  5.  a. 


Tenure.  See  Reservation,  Stat.  Magna 
ChartOf  cap,  23,  and  for  each  Tenure 
see  its  proper  Title. 

The  several  acceptations  in  law  of  the  word  (tenure), 

1.  a. 
By  a  grant  of  all  tenements  what  shalLpass,  6.  a. 

19.  b.  154.  a. 
Where  the  tenant  might  alien  parcel  of  his  te- 
nancy before  the  statute  of  quia  empt.  terranjun, 

and  where  not,  43.  a. 
The  division  of  tenures,  95.  a. 
The  tenure  between  the  donor  and  donee  in  tail 

since  the  statute  of  Wettm.  2,  and  how  construed, 

23.  a.  143.  a. 
What  said  to  be  a  tenure  in  capite,  and  whence  to 

called,  108.  a.  < 

Where  a  tenure  may  be  of  the  king  as  of  his  person, 

and  no  tenure  in  capite,  108.  a. 
Tenure  by  comage,  what,  106.  b. 
Tenure  to  be  vantrariut  regit  donee  usus  fuerit  pari 

tolearum  prelH  4d.  69.  b. 
Tenure  to  be  a  hangman,  86.  a. 
Tenure  of  all  lands  was  originally  from  the  king» 

65.  a. 
Cannot  be  immediately  of   several  lords,    83.    a. 

150.  b. 
Cannot  be  of  one  lord  by  doing  service  to  another, 

83.  a.  150.  b. 

Testament.     See  Devise,  Executors. 

The  etymology  of  the  word,  322.  b. 
Testamentum,  quid  et  qualupUx,  1 1 1 .  a. 
The  favourable  exposition  of  testaments,  112.  a. 
Where  land  shall  pass  by  wills  nuncupative,  and 

where  not,  111.  a. 
Where  a  warranty  may  be  created  by  a  wiH,  and 

where  not,  368.  a. 
At  what  age '  an  infant  may  make  a  will,  and  at 

what  not,  89.  b. 

Testimonies.     See  Challenge,  Evidence^ 

Jusor. 

What  person  capable  to  be  a  witness,  and  what  not, 

6.  a.  b. 
Where  the  witnesses  shall  be  joined  to  tlie  inqueal 

for  the  trial  of  a  deed,  6.  b. 
In  what  cases  a  woman  admitted  to  be  a  witness^ 

and  in  what  not,  6.  b.  25.  a. 
Where  the  party  to  the  usurious  contract  shall  not 

be  a  witness  in  an  information  against  an  usurer^ 

6.  b. 

Tillage. 

The  commendation  of  agriculture,  and  how  respected 

in  law,  85.  b. 
How  husbandmen  anciently  were  called,  5.  b. 
The  inconveniences  which  come  to  the  common-^ 

wealth  by  converting  tillage  into  pasture,  85.  b. 

Time.  See  Condition,  Day,  Stnt,  Mertony 
c.  8.  West.  1.  c.  38.  33  if.  8.  c.  2, 
1  Jac,  1. 

What  said  to  be  time  of  limitation,  and  the  several 
sorts  of  it  to  several  purposes,  114.  b.  1 15.  a. 

The  time  of  limitation  in  actions  anciently^  and  a^ 
this  day,  115.  a. 

WbM 
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Unat  Baid  to  be  timeof  memory,  1 1 3.  b.  1 14. 8. 1 1 5.  a. 
Where,  aod  to  what  purposes  the  taw  hath  limited 

a  jcmr  snd  a  day  to  be  a  legal  and  coDTenient 

tuDT,  «54.  b. 
Ktrtainer  of  a  servant  generally,  for  what  time  it 

ihaJi  be  construed,  4a.  b. 
What  time  suffident  to  gain  a  name  by  reputation, 

and  what  not,  3.  b. 

Tithes.     iS^  Stat.  33  H.  8.  c.  7. 
2  E.  6.  c.  6. 

How  thej  became  temporal  inheritances,  and  the 
several  remedies  for  them  at  this  day  in  the  tem- 
poral courts,  159.  a. 

Title.    See  Right. 

TV  derivaticm  and  description  of  a  title,  345.  b. 
Tbr  |cnermifty  of  the  word,  and  bow  every  right  is  a 

ti^,  but  not  e  nnttra,  345.  b.  347.  b. 
Where  bj  the  release  of  a  right,  a  title  is  released, 

sc  i  eammerm,  345-  b. 

Town. 

V,  ^tit  ia.  115. 

Traverse.    See  Issue,  Office,  Pleading, 
Stat.  2  E.  6.  c.  8. 

Wher«  a  tnvene  shall  be  admitted  on  a  traverse, 

and  where  not,  aSt.  b. 
Traverse  of  the  place,  how  to  be,  Ufid. 

Trc90on.  See  Accessory,  Attainder, 
EMJieat,  Felony,  Stat.  26  H.  8.  c.  13* 
35  H.  8.  e.  2. 

Wbne  the  party  arraigned  for  treason  stands  mute, 
be  aball  have  judgment  by  attainder  as  if  he  were 
caavicted,  391.  a. 

Ad  intest  to  murder  the  queen,  treason,  133.  b. 

Trespass.     See  Continual  Claim,  Release, 
Stat.  6  Anruey  c.  15. 


VB 


(exxv) 


^ »,  find  et  ufidf,  57.  a. 

TrespaaSv  quare  cofuanguineum  et  hieredein  cepit,  by 

wtem  h  tics,  and  against  whom,  and  against  whom 

not,  84.  a. 
Where  it  lietb  by  the  copyholder  agunst  hit  lord, 

60.  b.  61 .  a. 

Where  the  abbot  and  monk  shall  have  trespass  for 

healingthe  monk,  I3t.  b. 
Where  the  lessor  shall  have  trespass  against  his  lessee 

at  wilt,  or  bis  assignee  before  entry,  57.  a. 
lioaceesBories  in  trespass,  57.  a. 


Trial.  See  Baron,  Bastardy,  Challenge, 
Demurrer,  Juror,  Nobility,  Plenarty, 
Record,  Stat.  35  //.  8.  c.  3.  Venire, 
Verdict. 


Tnal,  qmd  et  quttupUx,  IM-  b.  195.  a. 
The  aatsqoitj  of  trial  by  twelve  n^en,  155.  b. 
fio«  the  law  ddighteth  in  the  number  of  twelve, 
156.  a. 


Trials  otherwise  than  by  a  jury  of  twelve  men,  74.  a. 
In  triab  from  what  place  the  jury  ought  to  come,  and 

from  what  not,  135.  a.  b. 
Where  upon  issue  of  heir  or  not  heir,  trial  shall  be 

where  the  birth  is  alledged,  and  not  where  the 

land  lieth,  eti  conveno,  135.  b. 
Upon  issue  quod  res  nan  cancettit,  &c.  trial  shall  be 

where  the  land  lieth,  and  not  where  the  letters 

patent  bear  date,  Und, 
When  the  matter  extendeth  into  a  place  at  common 

law,  and  a  place  within  a  franchise,  where  it  shall 

be  tried,  t6td. 
Where  one  defendant  pleads  to  the  writ,  and  the 

other  to  the  action,  which  shall  be  tried  first,  Und, 
Where  the  plea  of  one  defendant  being  to  part,  and 

the  plea  of  the  other  to  the  whole,  that  which 

goeth  to  the  whole  shall  be  tried  first,  and  where 

not,  135.  b. 
Where  a  matter  alledged  out  of  the  realm  may  re- 
ceive trial,  and  how,  sGi.  a.  b. 
Where  the  original  act  is  done  within  the  realm,  and 

part  out  of  the  realm,  upon  which  issue  is  taken, 

how  this  shall  be  tried,  and  whence  the  jury  shall 

come,  161.  b. 
How  murder  done  in  a  foreign  country  may  be  tried 

and  punished  here,  74.  a.  161 .  a. 
Where  one  dies  within  the  realm  upon  a  wound  given 

out  of  the  realm,  how  it  shall  be  tried,  74.  b. 
In  what  cases  a  certificate  shall  amount  to  a  trial, 

74.  a. 
How,  and  by  whom  the  reasonableness  of  a  thing 

shall  be  tried,  56.  b.  59.  b.  62.  a. 
Where  a  nobleman  being  arraigned  shall  be  tried  by 

his  peers,  156.  b.  394.  a. 
Of  things  done  beyond  sea,  how  to  be,  961. 

Twaite. 

What  ttcaite  is,  4.  b. 

Vaccaria, 
The  signification  of  it,  5.  b. 

Valuation.     Ree  Dower,  Livery,  Primer 
Seisin,  Marriage. 

The  estate,  revenue,  and  valuation  of  a  duke,  earl, 

baron,  ^c.  69.  a.  83.  b. 
The  revenue  and  valuation  of  a  knight,  69.  a.  08.  b. 
The  livelihood  and  valuation  of  a  yeoman,  69.  a. 

Venire.    See  Trial. 
Ventre  Inspiciendo* 

The  form  of  such  writ,  and  where  it  lieth,  8.  b.- 

Verdict    See  Attaint,  Issue,  Trial. 

The  signification  and  derivation  of  the  word,  astf .  a. 
The   several   kinds  of  Verdicts,  ai6.  b.  997.  b. 

998.  a. 
The  form  of  a  general  verdict,  995.  b. 
When  a  bar,  978.  b. 
Where  a  special  verdict  may  be  found  upon  a  slight 

point  in  issue,  996.  b. 

A  verdict 


(cxxvi) 


INDEX   TO   COKE'S 


VI 


vo 


A  Terdict  finding  a  matter  ineertaial/,  not  good, 

««7.  a. 
Where  a  rerdict  finds  part  of  the  itsnc,  and  nothing 

for  the  residnc,  it  shall  be  insufficient  for  the 

*  whole ;  ircvs  where  it  finds  more  than  the  issue, 
a«7.  a. 

Where  an  estoppel  or  a  warranty  may  be  found  by 

▼erdict,  aiy.  a. 
Where  the  jury  may  vary  from  their  verdict,  and 

where  not,  22*J.  b. 
Where  a  verdict  found  against  the  letter  of  the  issue, 

*  shall  be  good,  and  where  not,  1 14.  b. 

Where  the  delivery  of  a  letter,  or  other  writing  of 
evidence  to  the  jury  aftrr  their  departure  from  the 
bar,  shall  avoid  the  verdict,  and  where  not,  347.  b. 

Where  the  jury  may  give  a  privy  verdict,  and  where 
not,  937.  b. 

A  jury  sworn  and  charged  in  case  of  life  and  mem- 
ber cannot  be  discharged  before  verdict,  Und. 

In  what  actions  and  upon  what  issues  a  special  ver- 
dict may  be  given,  327.  a.  b. 

Where  a  general  verdiot  in  a  matter  in  law  shall  be 
good,  338.  a. 

Vestura  Terra' 
Wliat  passes  by  it,  4.  b. 

Village.     See  City,  Custom,  Manor, 

Trial. 

The  description  of  village*  and  whence  so  called, 

X15.  b. 
Where  the  village  or  town  shall  be  said  in  law 

to  continue,  notwithstanding  the  decay  of  the 

houses,  1 15.  b« 
The  number  of  towns  iu  EngUind  and  Walt$,  1 16.  a. 
Every  village  a  borough,  but  not  i  conivrso,  115.  b. 
Where  nultiel  vUU  is  pleaded,  whtnce  the  jury  shall 

come,  135.  b. 

Vlllenage  and  Villein.  See  Continual 
Claim,  Freehold,  Manumission.  Pre- 
scription. 

The  etymology  of  the  word,  1 16.  a. 

The  description  of  a  tenure  in  villenage,  11$.  a. 

How  villeins  were  anciently  called,  1 16.  a. 

How  villenage  first  began,  116.  b. 

Where  a  freeman  may  hold  in  villenage,  1 16.  a,  b. 

1 17.  b. 
The  divers  kinds  of  villeins,  1 17.  b.  130.  a.  b. 
What  inheritances,  or  other  thmgs  of  a  villein,  his 

lord  shall  have,  and  what  not,  1 17.  a. 
Where  a  lessee  at  will  or  for  years,  ^c.  shall  have  the 

perquisite  of  his  villein  in  fee,  ibid,  134.  a.  b. 
In  what  right  a  bishop,  dfc.  shall  be  said  seised  of  the 

perquisite  of  his  villein,  117.  a.  134.  b. 
Where  by  the  entry  of  the  lord  uj>on  his  villein 

tenant  in  tail,  bis  issue  shall  be  barred  for  ever, 

117.  a. 
>Vhere  an  alienation,  escheat,  or  disoent  of  the  lands 

of  a  villein,  shall  bar  the  title  of  his  lord,  before 

entry,  118.  a.  b. 
Where  a  disseisin  to  the  villein  shall  prejudice  the 

lord  of  his  entry,  and  where  not,  1  iB.  b. 
What  shall  be  said  a  sufBdent  claim  or  selsurc  by 

the   lord,  to  vest  in  him  the  property  of  his 


villein't  goods,  and  what  not,  118.  b.  145.  b. 

383.  a. 
Where  laches  of  entry  or  scisure  shall  not  prejudice 

the  king  of  the  lands  or  goods  of  his  viliem,  xi8.  a. 

119- b. 
Wliere  the  lord  may  justify  his  entry  into  land,  to 

make  claim  to  a  reversion,  or  other  paofit  oC  bh 

villein,  iig.a.  b. 
What  shall  be  said  a  sufficient  claim  by  the  lord,  to 

vest  in  him  the  advowson  of  his  villein,  and  what 

not,  119.  b.  130.  a. 
Villein  regardant  described,  and  whence  so  called, 

130.b. 

Who  Said  to  be  a  villein  in  gross,  130.  b. 

How  a  man  ought  to  prescribe  in  a  villein  legudcnf, 

and  how  in  a  villein  in  gross,  1 3 1 .  a. 
What  confession  in  a  court  of  record  shall  make  the 

party  a  villein,  and  what  not,  133.  b. 
Where  the  father  is  a  villein,  and  the  mother  free, 

et  i  contra  f  how  their  issues  shall  be  repvted  in 

law,  133.  a. 
A  bastard  no  villein,  unless  by  his  own  confesuon, 

133.  a. 
Where  and  what  actions  a  villein  or  niefe  shall  main- 
tain against  their  lord,  and  where  and  what  not, 

133.  b.  134.  a.  136.  b. 
In  what  cases  the  villein  shall  be  privileged  against 

the  seisure  of  his  lord,  albeit  he  is  not  infran* 

chised,  136.  a.  b.  137.  b. 
Where  an  actio*  licth  by  the  lord  against  the  hus- 
band for  marrying   his  niefe,  and    where   not, 

136.  a.  b. 
Where  and  what  charges  of  the  villein  upon  hl» 

land  are  avoidable  by  the  lord  after  entry,  and 

where  and  what  not,  184.  b. 
Where  and  by  what  means  the  lord  may  be  diii- 

seised  or  dispossessed  of  his  villein,  and  by  what 

not,  306.  b.  307.  a. 
Where  the  disseisee  may  seise  his  villein  regwdant 

before  re-continuance  of  the  manor,  to  which,  S^. 

and  where  not,  307.  a. 

Virgata  Terra. 

What  it  is,  5.  a.  69.  a. 

Visitor, 

What  power  he  has,  q6  a. 
Who  he  is,  345. 

Voticher.  5^?  Bastard,  Recovery  in  Value, 

Stat.  JV.  2.  c.  40.  Warrtoty. 

Tlie   etymology   and    signification    of  the    word, 

101.  b. 
The  several  sorts  of  vouchers,  i03,  a. 
The  several  process  against  the  vouchee,  and  upon 

what  default   after  process  judgment   shall    bo 

given  against  the  tenant,  and  upon  what  tiot, 

101.  b.  393.  a. 
WIkto  upon  judguicnt  given  against  the  tenant,  Ije 

shall  have  judgment  over,  against  the  vouchee, 

and  where  not,  101.  b.  393.  a. 
Where  the  tenant  after  be  hath  been  impleaded, 

and   judgment   given,   shall    have   a   warrant ui 

eharUe,  or  vouch  again,  and  where  not,  103.  a. 

393'  ^' 
Where  the  warranty  deKcnds  upon   the  heir  at 

ceuunon 
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Ikw,  and  tHe  land  to  «  tpecial  heir,  tlie 
my  ynanA.  botli»  370.  a.  b. 

^^ere  the  special  beir  skfJl  join  wkli  tbe  htar  at 
OMnoo  law  to  deraign  a  wamaitj  paraflMnmt, 
and  to  whom  tbe  recooMpcoat  in  value  tball  enure, 
376.  b. 

KVae  sad  haw  a  mao  or  kis  aMigiDee  may  TOiicb, 
bf  reason  of  a  warianty  annexed  to  a  release  or 
coDfinnatiofi  where  nothing  poaaed,  385.  a.  b. 

Wkre  a  nm  may   -vou^  biawetf  by  reason  of  a 

Wkoe  the  wife  KrSf*g  reoeiired  abali  vouch  her 
basfaond  et  ^  cuaiawrso  the  faasbeaid  himself  and 
kh  wife,  albeit  tfae  wairanty  be  in  soapense, 
390^  a. 

W^re  and  how  sua  iaftnt  in  wentrs  m  mere  ma j  be 


-  ocre  the  feoffee  may  Tooch  aa  of  lends  diacharged 
of  m  rent  char^  or  seek  ;  ieau  as  of  landa  dis« 
cbarged  of  a  rcat  service,  388.  b.  380.  a. 

V<  ^erc  a  parchatser  shall  vo^tch  a«  heir,  384.  b. 


Uses.  See  Intentions,  Revocations,  Stat. 
4H.7.  c  17-  19  H.  7.0.15.  37  H.  8. 
c  10. 

~^  definition  of  an  use,  Q'J2.  b. 

T."  aercral   ways    -whercbj   uses  may  be  raised, 

rri   b. 
'^^n  there  may  be  two  uaea  in  em  of  tbe  same 

bi;d  at  the  same  time,  and  where  not,  271.  b. 

272-  a. 
'  'A  perron*  may  be  seised  to  the  use  of  others, 

i2Ki  v.bat  only  io  their  own  use,  ig.  b. 
•:  .^  %haXi  be  said  a  sufficient  consideration  of  blood 

«o  raise  an  use,  and  what  not,  123.  a.  237.  a. 
V*>:tc  ases  shall  ensue   the  nature  of  tbe  land, 

^*  laa^  by  the  fiuoc  conveyance  an  old  use  is  re- 
Tcifd,  a  new  nuy  be  created,  237.  a. 

VtxK  a  feoffincnt  is  made  to  the  use  of  a  last  will, 
fjr  cf  saeh  persons  as  shall  be  named  in  a  last 
«i'!,  ID  whom  the  use  may  be  said  to  repose  in 
tbe  vit£'rim,  1 1 1.  b.  1 19.  a.  371.  a.  b. 

VvIbs.  is  a  sufficient  consideration  to  raise  an  use. 


jted  ose,  when  it  remains  in  tlie  feoffee. 
My  que  use  neither  Jus  in  re  nor  yuf  ad  rem, 
hath  no  remedy  but  in  a  court  of 


872. 


c^uitj.  «7*-  ''• 

Iftarptttion.    See  Quare  Impedky  Presen- 

tatioD. 

7^  several  acceptations  of  the  word«  and  how  it 
dlliBiih  from  a  diaaeisin,  introskm,  &c.  377.  a.  b. 
Of  aa  adfuwioi^  bow  it  operates,  40a.  a. 

Wager  of  Law. 

^aper  of  Law,  what,  and  the  manner  of  it,  and 

wljcnee  ao  called,  394.  b.  395.  a. 
^^'^eie  it  liethy  and  in  what  actions,  and  where  and 

Q  wiat  DoCf  179.  b.  306-  ^  P^  ^'  VH- 
^*^&e«e  the  hnabaud  and  wife  ahall  wa^  tbeir  law 
for    the   debt    of  the  wife  before    coverture. 


What  pcnoBS  may  wage  their  hiw,  and  what  not, 

179.  b.  0^  a. 
Where  a  nun  shall  wage  his  law  of  another  man's 

deed,  and  where  not,  99g.  a. 

Walef. 

Thectyaaology  oftheword,  I76.b. 
Ihe  prindpality  of  Woin  hoiden  anoeatly  of  the 
crown  of  England f  97.  a. 

War.   See  Entry  Congeable,  Presentation. 

What  shall  be  the  time  of  peace,  and  what  the  time 
of  war,  and  how  it  shall  be  tried,  949.  a.  b. 

Tbe  anoieot  manner  of  serving  the  king  in  his  war, 
71.  a. 

Natlvea  more  serviceable  for  the  war  than  strangers, 
69.  a. 

Rules  and  observatioiis  in  art  military,  71.  a. 

Wardship.  See  Guardian,  Marriage,  Re- 
lief, Stat.  4  H.  7.  c.  17.  3a  H.  8.  c  1. 

Where  the  fadr  of  disseisee  shall  be  in  ward  belbre 
recontinuance  of  his  estate,  76.  b.  970.  a. 

Where  the  heir  shall  be  in  ward,  albeit  his  ances- 
tor died  not  seised,  nor  without  the  homage  of 
the  lord,  76.  a. 

Where  by  the  determination  of  tbe  estate  or  tenaia 
of  the  heir,  the  wardship  shall  cease,  76.  a.  b. 
948.  a. 

Where  the  heir  beina  remitted,  or  reoovera  in  a 
formedam  or  nan  CMapos  aientii,  fy^.  shall  be  in 
ward,  76.  b. 

Where  the  lord  shall  have  a  doable  wardship  ior 
tbe  same  land,  76.  b. 

When  the  heir  of  tenant  in  tail  shall  be  in  ward 
notwithstanding  a  discontinuance,  and  to  whom, 
76.  b.  77.  a.  78.  a. 

Where  the  king  by  reason  of  wardship,  shall  have 
the  custody  of  lands  bolden  of  other  brds,  and 
inheritances  which  lie  not  in  tennre,  and  where 

not.  77.  •- 

When  the  heir  at  this  day  shall  be  in  ward,  not- 
withstanding a  conveyance  over  by  his  father  in 
his  life,  and  where  not,  78.  a.  per  tat.  pag. 

Where  the  heir  shall  be  in  ward  upon  a  conveyance 
by  his  ancestor,  for  the  advancement  of  his  wife 
or  childfen,  or  payment  of  his  debts,  and  where 
not,  78.  a.  per  tot,  pag. 

Where  a  conveyance  by  the  grandfather  to  the  son, 
shall  cause  wardship,  and  where  not,  78.  a. 

Where  the  son  shall  be  in  ward,  albeit  nothing  de« 
soend,  78.  b. 

Where  die  lotd  shall  have  the  wardship  of  the  land, 
notwithstanding  the  marriage  of  the  hdr  in  the 
life  of  hh  ancestor,  75.  a.  79.  a. 

When  a  nan  hath  a  double  tide  to  wardship,  one 
as  fether,  and  the  other  as  gnardian  in  chivaliy, 
or  •ocm,  in  which  he  shidi  be  said  to  be  in, 
84.  b«  88*  b. 

Where  the  beir  of  a  tenant  in  aocage  ahall  he  in 
ward,  176.  a. 

Where  wardship  may  be  granted  without  deed, 
and  where  not,  85.  a.  per  M.  peg. 


Wardwit. 


What  it  is,  83.  a. 


Warranty. 
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Warranty.  See  Assets,  Discontinuance, 
Estoppel,  Rebutter,  RecoTcry  in  Value, 
Release,  Scire  Facias,  Stat.  Gioticest.c.  3. 
1 1  //.  7.  c.  ao.  Voucher. 

The  deacriptioo  of  a  warrant;^ ,  365.  a. 
Hie  several  kiocis  of  warraDtie&,  364.  b.  363.  a. 
To  what  things  a  warranty  may  exteud  or  be  an- 
nexed,  and  to  what   not,    lOl.  b.   366.   a.  b. 

339- »• 
Upon  what  conveyances  a  warranty  may  be  creaited, 

and  apon  what  not,  371.  a.  b.  386.  a. 

What  words  are  requisite  to  the  creation  of  a  war- 
ranty in  deed,  383.  b.  384.  a. 

Where  the  word  (heirs)  is  requisite  to  the  creation 
of  a  warranty  of  inheritance,  and  where  not,  47.  a. 
378.  a.  383.  b.  384.  b.  385.  b. 

IVhere  no  person  is  mentioned  in  the  clause  of 
warranty,  to  whom  it  shall  be  intended,  383.  b. 

1/^liat  words  shall  amount  to  a  warranty  in  law  of  a 
freehold  or  chattel,  and  to  what  estate  a  warranty 
in  law  is  said  to  be  annexed,  and  to  what  not, 
384.  a.  b. 

Where  the  word  (dedi)  implied  a  warranty  of  in- 
heritance at  common  law,  and  where  only  for 
the  life  of  the  donor,  384.  a. 

When  it  shall  not  bar  the  king,  19.  b. 

Where  a  warranty  express  shall  not  take  away  a 
warranty  in  law,  384.  a. 

The  description  of  a  warranty  which  commences  by 
disseisin,  and  tihy  so  called,  366.  b. 

Where  a  warranty,  albeit  the  disseisin  be  mediate 
OT  to  another  person,  shall  be  said  to  commence 
by  disseisin,  and  shall  not  bar  the  heir,  366.  b. 

367.  a. 

Where  a  warranty  annexed  to  a  feoffment  many 
years  after  the  disseisin  shall  be  said  to  com- 
mence by  dissebin,  and  where  not,  367.  a.  369.  b. 
371.  a. 

Where  a  warranty  upon  a  feoffment  to  barretors 
or  extortioners,  whereby  the  tenant  waves  the 
possession,  shall  be  said  to  commence  by  disseisin, 

368.  a.  369.  b. 

Wlierc  a  third  person  shall  take  advantage  of  a 
warftinty  commenced  by  disseisin  to   another, 

367- a. 

A  warranty  commencing  by  intmsion,  abatement, 
i^e.  no  bar,  367.  a. 

Where  a  warranty  annexed  to  a  feoffment  de  facto 
•ball  bind  the  parties,  and  be  good  against  all 
but  him  that  right  hath,  367.  a.  b. 

The  description  of  a  lineal  warranty,  and  why  so 
called,  370.  a.  371.  a.  375.  a. 

Where  a  warranty  lineally  descending  shall  be  col- 
lateral, 370.  b.  371.  a.  374.  b.  376.  a.  379.  b. 

Where  a  warranty  collaterally  descending  shall  be 
lineal,  370.  a.37i.b. 

Where  the  same  warranty  shall  be  collateral  in  re- 
spect of  some  persons,  and  lineal  in  respect  of 
others,  371.  b.  37a.  a.  373.  b. 

Where  a  warranty  shall  be  lineal  to  the  heir,  al- 
beit he  conveyeth  not  his  descent  from  him  that 
made  the  warranty,  371.  a.  b. 

Where  a  lineal  waranty  shall  be  a  bar  to  a  fee 
simple,  but  not  to  an  estate  tail  without  assets, 
374.  a.  b.  393.  b. 

Where  baron  and  feme  tenants  in  spedal  tail  dis- 
continue, the  wamnty  of  either  sbali  be  lineal  to 
the  iisue  and  no  bar,  373.  a. 


Where  and  why  a  collateral  warranty  shall  be  a  bar 
to  an  estate-tail,  and  the  reversion  of  the  donor. 
373.  a.  374-  b- 

Where  a  wamnty  shall  bar  a  future  right,  365.  a 
388.  b. 

WAiere  a  warranty  descending  in  one  ri^t,  shall 
bar  the  heir  claiming  in  another;  arcMS  of  an 
estoppel,  365.  b. 

Where  a  collateral  warranty  shall  not  bar  a  right  by 
succession,  370.  a.  b. 

No  bar  to  a  title  of  entry,  379.  b.  389.  a. 

Where  a  warranty  descending  upon  an  in&nt  or 
feme  covert  shall  be  a  bar,  and  where  not,  380.  a.  b. 

^liere  the  warranty  of  tenant  by  the  courtesy  shall 
be  a  bar  to  the  issue  at  this  day,  and  where  not, 
and  what  remedy  the  heir  or  his  issue  hath  against 
the  alienee,  379.  b.  365.  a.  b.  366.  a.  381.  a.  b. 
382.  a.  b.  383.  a.  b. 

Where  the  warranty  of  the  husband,  being  not  tenant 
by  the  courtesy,  shall  be  a  bar  to  the  issue  of  tiic 
wife,  and  where  not,  3G6.  a. 

Where  the  warranty  of  tenant  in  dower  was  a  bar  at 
the  common  law,  and  how  restrained  at  this  day, 
365.  b.  374.  b.  380.  a.  381 .  a. 

Where  the  king  shall  be  barred  of  a  right  of  possi- 
bility of  reverter  by  the  collateral  warranty  of  a 
subject,  and  wheranot,  19.  b.  370.  b. 

Where  a  warranty  descending  u})on  the  wife,  shall 
hinder  her  disagreement  to  an  estate  made  during 
the  coverture,  388.  b. 

Where  a  collateral  warranty  dcfcending  upon  the 
issue  in  tail  before  the  discent  of  the  right  shall 
be  a  bar  to  him,  and  where  not.  388.  a.  b. 

'N^licrc  a  warranty  shall  bar,  albeit  the  estate  was 
not  pot  to  right  at  the  time  of  the  warranty 
made,  and  where  not,  388.  b.  389.  a. 

A  collateral  warranty  is  no  bur  in  a  writ  of  dower, 
or  cauta  matrvMnii  pralocuti,  389.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  males, 
the  remainder  to  him  and  his  heirs  females,  dis- 
continues with  warranty,  such  warranty  is  lineal 
to  Ijoth,  and  shall  bar  neither,  377.  a. 

Where  after  a  discontinuance,  a  warranty  descending 
upon  two  daughters,  where  only  one  is  inheritable 
to  the  estate,  shall  be  a  bar  to  the  daughter  inhe- 
ritable for  the  whole,  373.  b. 

Where  tenant  in  tail  dies  having  two  dauehtera, 

and  one  enters  and  makes  a  feoffment  with  war- 

*ranty,  this  shall  bar  the  other  sister,   as  to  her 

part,  but  not  as  to  the  part  of  the  feoffer,  373.  b. 

374-  a- 
Where  a  warranty  shall  descend  only  to  the  heir  at 

the  common  law,  376.  a.  386.  a.  b.  387.  a. 

Where  two  brothers  being  by  divers  venters,  the 
eldest  releases  with  warranty  to  the  dlseisor  of 
the  uncle,  and  dies  without  issue,  after  the  death 
of  the  uncle,  the  entry  of  the  youngs  is  conge- 
able,  notwithstanding  the  warranty,  387.  a. 

Where  the  father  upon  a  mediate  discent  shall  not 
be  bound  or  take  advantage  of  a  warranty  made 
by  or  to  the  son,  1 1 .  b.  1 2.  a. 

Where  the  heir  shall  be  bound  to  a  warranty  to 
which  his  ancestor  never  i^as,  and  where  not» 
385.  b.  386.  a. 

Where  the  special  hen:  shall  join  with  the  heir  at 
the  common  law  to  dcraign  a  warranty  pararoonnt, 
and  how  the  recompense  in  value  shall  eaure, 
ibid. 

Where  by  wananting  the  landi  all  rents,  8(c.  aua- 
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pcnded  or  diacfaar^ged  at  the  time,  are  also  war- 
noted,  and  where  not,  366.  b.  388.  b.  389.  a. 

Wbne  notwithstanding  lands  especially  bound  to 
wrantT,  the  penoo  also  of  the  feoffor  shall  be 
boand,  102.  b. 

I^liere  the  candition  of  an  obligation  is  to  defend 
the  lands  of  the  obligee,  by  an  ouster  of  a  stranger, 
die  condition  is  broken ;  genu  of  a  condition  to 
warrant  the  luids,  Sfc.  384.  a. 

Where  a  warranty  may  be  defeated  in  part,  and 
itaod  good  for  other  part,  367.  b.  393.  a. 

Wbere  a  warranty  made  by  an  infant  and  one  of 
fJJ  age  shall  be  void  against  the  infant,  and 
pod   for    the    whole   against  him  of  full   age, 

-Pf  o- 

W^ere  a  lease  for  life  is  made  upon  condition  to 
have  fiee,  with  a  warranty  infarmd  prmlict*  by  the 
Bcreaser  of  the  eatate,  the  warranty  shall  in- 
crease ;  secus  of  a  lease  for  years  upon  such  con- 
ation, 378.  a. 

A  lease  for  jears,  the  remainder  in  fee  with  warranty 
»  fcrm&  predict*,  such  warranty  void  (o  both, 
3:8,  b. 

A  rfraae  to  two,  the  remainder  to  him  that  first  dies 
inth  a  warranty  in  formd  prgdict\  by  the  death 
e!  ooe,  his  heir  shall  have  the  warranty,  378.  b. 

W.iire  lands  by  purchase  shall  be  liable  to  execution 
Cm  Talne,  in  case  of  warranty  by  descent,  and 
«here  not,  10a.  a. 

Wuere  upcm  a  warranty  for  life  the  recovery  in 
liiiue  shall  be  in  fee,   and  where   but  for  life, 

r/ij-  h.  .3»7-  »• 
Wciere    an  assignee    shall    take    advantage    of  a 
warrantj  in  law,  and  where  not,  and  where  by 
vav   of  Toocfaer,   and  where   only  by  rebutter, 

384-  «-b. 

Where  a  warranty  in  law  and  assets  shall  be  a  good 

bar  in  a  forracdon,  384.  b. 
^  has  person  shall  take  advantage  of  a  warranty  in 

deed,  as  assignee  by  way  of  voucher,  and  what 

not,  384.  b.  385.  a.  b.  390.  a. 
Wkere   an  assignee  of  part  of  the  land  or  estate 

ttadl  -rooch  as  assignee,  and  where  not,  and  by 

v^t  means    he   may  take   advantage  of  the 

wsrranty,  385.  a. 
W^cre  a  gift  in  tail  is  made  with  warranty  to  the 

donee,  his  heirs  and  assigns,  who  makes  a  feoff- 

meat  and  dies  without  issue,  the  feoflee  shall  not 

vanch  or  lebat ;  tecta  of  such  a  gift  before  the 

the  atatnfe  oidamSt  Sfc,  385.  a. 
^  brre  a  warranty  may  be  raised  upon  a  release  or 

oniiiMiilion  where  ^lothing   passes,   and  where 

she  paETty  shall  take  advantage  of  such  warranty 

br  way  of  voucher,  and  where  not,  371.  b. 

3)85,  a.  b.  337.  a. 
Vnefe  a  warranty  shall  not  amend  or  enlarge  an 

«tate,  385-  b. 
W  fjtrt  the  estate  being  avoided  before  or  after  the 

warrsBty   descended,  the  warranty  annexed  is 

defeated  also,  366.  a.  367..  b.    388.  b.  389.  a. 

aadh. 
^bete  fay  a  re-feoffmcnt  of  the  feoffor,  a  warranty 

to  the  feoffee,  his  heirs,  and  assigns,  is  defeated  ; 

aras  of  a  feoffment  to  the  feoffor,  and  his  wife, 

3&0.  h  390.  a. 
^ittre  nch  feoffee  enfeoffs  one  of  his  feoffors,  the 

^aiiaaiy  continues,  390.  a. 
^^ere  •  lease  for  life  or  gift  in  tail  to  the  feoffor 

■hafi  be  a  sospension  of  the  warranty  during  the 

elites,  390.  a. 
VouL 
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Where  a  suspended  warranty  and  assets  descending 
upon  the  issue  in  tail,  together  with  the  lands  dis- 
continued, shall  hinder  a  remitter,  390.  a.  b. 

Where  by  attainder  of  felony  or  treason,  a  warranty 
shall  be  defeated,  390.  b.  391.  b. 

Where  tenant  in  tail  releases  to  his  disseisor  with 
warranty,  and  after  is  attamted  and  pardoned, 
the  warranty  shall  be  void  as  to  his  issue  before 
the  pardon,  but  a  bar  to  his  issue  bom  alter, 
39 1.  b.  39a.  a. 

Where  a  seigniory  is  granted  with  wammty,  by 
the  escheat  of  the  tenancy,  the  warranty  is  de- 
feated, 39a.  b. 

Where  a  collateral  ancestor  releases  with  warranty, 
and  enters  into  religion,  by  bis  deraignment  after 
the  warranty  is  defeated,  39a.  b. 

What  words  in  a  release  shall  extinguish  a  warranty, 
and  whatnot,  391.  b.  39a.  b. 

Where  after  a  release  of  the  warranty  to  one 
feoffor,  the  feoffee  shall  vouch  the  other  for  a 
moiety ;  the  same  where  one  jointenant  releases, 
his  companion  may  vouch,  393.  a. 

Where  there  shall  be  two  recoveries  in  value  upon 
one  warranty,  and  where  not,  393.  a. 

Where  a  warranty  lineal  and  assets  descending 
upon  the  issue  in  tail,  shall  be  no  bar  to  his  issue 
after  alienation  of  the  assets ;  tecus  if  the  issue 
had  been  barred  in  a  forroedon,  by  reason  of 
such  warranty  and  assets,  393.  b. 

Warreccum  or  Warrectum  Terrce. 
The  signification  of  them,  5.  b. 

-    Warren.     See  Forrest. 

Waste.  See  Attaint,  Parson,  Qjtiod  Ei 
Deforceaty  Release,  Stat.  W.  2.  c.  23. 
Writs. 

Tlie  etymology  of  the  word,  5a.  b. 

The  divers  kinds  of  waste,  53.  a. 

The  several  writs  of  waste,  54.  a. 

Against  what  persons  an  action  of  waste  lieth,  and 

against  what  not,  53.  a.  b.  54.  a. 
W^hat  shall  be  said  waste  in  houses,  53.  a.    . 
Where  destruction  of  fruit-trees  shall  be  waste,  and 

where  not,  53.  a. 
What  shall  be  said  waste  in  a  park,   dovehouse, 

^c.  54.  a. 
What  hhall  be  said  waste  in  trees,  and  m  what  trees 

waste  may  be  done,  iind. 
Where  digging  of  gravel,  mine,  ^c.  shall  be  waste, 

and  where  not,  53.  b.  54.  b. 
Tlie  suffering  of  land  to  be  surrounded,  waste,  53.  b. 
Conversion  of  arable  laud  into  wood,  et  e  amtra, 

waste,  Und. 
What  shall  be  said  waste  in  fences,  ibid. 
What  waste  in  hominibuM,  53.  b. 
How  waste,  destruction,  and  exile  differ,  53.  a.  b. 
By  what  persons  an  action  of  waste  lieth,  53.  b. 
Where  the  heir  shall   have   an   action   for   waste 

done  in  the  life  of  his  ancestor,  and  where  not, 

53.  b.  198.  a. 
What  shall  be  said  a  good  plea  in  an  action  of  waste, 

and  what  not,  53.  a.  b.  54.  b.  385.  a. 
Where,  by  the  alteration  of  the  reversion,  waste 

committed  before  shall  be  dispunishable,  53.  a. 
Against  what  persons  a  prohibition  of  waste  lay  at 

the  common  law, and  agaiost  what  DOt,ilnd.  316.  a. 
i  Where 
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Where  itmtc  lies  against  tenant  by  the  curtesy,  or 
in  dower  after  assignment,  and  where  not,  54,  a. 

316.  a. 
Where   an  action  lieth  against  the  assignee   for 

waste  done  before  the  assignment,  aiul  where 

not,  54,  a. 
Where  the  tenant  shall  be  punished  for  watte  done 

by  a  stranger,  and  where  not,  UneL 
Where  the  \«ifc  shall  be  punished  for  waste  done  in 

the  life  of  her  husband,  et  e  convnw,  54.  a. 
Where  an  occupant  shall  be  punished   for  watte, 

ibid. 
Where  a  mean  remainder  or  reversion  shall  be  an 

impediment  to  bring  an  action  of  waste,  end 

where  not,  54.  a.  273.  a.  299.  b.  398.  b. 
Where  waste  lieth  against  a  guardian  in  chivalry, 

and  the  penalty  in  such  action,  54.  a. 
Destruction  to  what  value  shall  be  said  waste,  54.  a. 
For  waste  iparswi,  ail  the  land  shall  be  recovered, 

Una. 
Where  tenant  for  life  shall  join  in  an  action  of  waste, 

4a.  a.  53.  b. 
Where  one  jointement  or  tenant  in  common,  for  life 

or  in  fee,  shall  have  an  action  of  waste  against 

his  companion,  and  where  not,  soo.  b. 
What  interest  is  given  to  the  lessee  by  the  clause 

(without  impeachment  of  waste),  sac.  a.       « 
Where  the  lessor  recovering  in  an  action  of  waste, 

shall  avoid  all  mean  estates  and  charges  made  by 

the  lessee,  and  where  not,  333.  b.  334.  a. 
Where  the  heir  shall  have  an  action  for  waste  done 

in  the  life  of  his  ancestor,  which  the  ancestor 

himself  could  not,  347.  b. 
Where  the  acceptance  of  a  surrender  by  the  lessor 

after  waste  done,  shall  conclude  him  of  his  action 

of  wa^te,  985.  a. 
Where  in  an  action  of  waste  by  tenants  in  special 

tail,  the  death  of  one  without  issue  shall  abate  the 

writ,  285.  a. 
Where  a  parson,  vicar,  6cc.  shall  have  an  action  of 

vvaste,  341.  a. 
V\  litMo  by  the  release  of  him  in  the  remainder  in  tail 

to  tciiant  for  life  of  all  his  right,  he  shall  not  have 

an  action  of  waste;  lecus  where  he  in  the  rever- 

si(>n  in  fee  makes  such  release,  345.  b. 
\^  li'  re  tenant  in   tail   leases  for  his  own  life,  an 

act*r..i  of  waste  lieth  against  the  lessee,  345.  b. 
In  va  >«•  the  place  wasted  the  principal,  and  not 

>jn. liases,  98.  a.  355.  b. 
\N  liore  in  an  action  of  waste  by  tup,  the  release  of 

one  shall  bar  the  other,  and  where  not,  355.  b. 
Vs  here  in  an  action  of  waste  summons  and  severance 

lieth,  and  where  not,  355.  b. 
Where  an  action  of  waste  ^eth,  albeit  the  lessor 

had  nothing  in  the  reversion  at  the  time  of  the 

waste  committed,  356.  a. 
Where  ritru  en  le  revenlon  shall  be  a  good  plea  by 

the  lessee  in  an  action  of  waste,  and  where  not, 

36<'.  a. 

Way. 

The  several  kinds  of  ways,  56.  a. 
What  remedy  for  a    disturbance  iQ  a  public  or 
private  way,  and  what  not,  56.  a. 


YE 
Wera  and  Were. 
The  meaning  of  the  words,  137.  a.  367.  b. 

Wit  or  Wita. 

The  signification  of  the  words,  187.  a. 

Witness.     See  Evidence,  Testimony. 

Woodgeld. 
What  it  is.  334  a. 

Words.    See  Eicposition  of  Words. 


What  it  is,  71.  a. 


What  it  is,  56. 


fVorscot, 


Worth. 


Writs.  See  ActioUi  Annuity,  Amercia- 
ment, Disseisin,  Quare  Impedit^  and 
each  Writ  under  its  proper  Title. 

Brief,  umdt  9  73.  b. 

The  description  of  a  writ,  73.  b. 

The  set  era!  sorts  of  writs,  73.  b. 

Where  writs  may  be  maintained  fuia  timet,  before 
any  molestation,  100.  a. 

Where  the  writ  shall  be  general  and  the  oovnt  spe- 
cial, 3(t  b.  53.  a.  54.  b.  344.  a. 

Upon  what  plea  to  the  disability  of  the  perMHi  the 
writ  shall  abate,  and  upon  what  not,  133.  b. 

134*  ••  135-  h. 
Where  an  action  well  begun  determlneth  in  part 

by  the  act  of  law,  the  writ  as  to  the  whole  shall 

aoate,  and  where  not,  385.  a. 
Where  the  profession  of  the  tenant  or  defendant  in 

religion  pendente  placito  shall  not  abate  the  writ 

348.  b. 
Where  the  deprivation  of  the  defendant  shall  abate 

the  writ ;  aecus  of  a  resignation,  Urid, 
Where  several  writs  of  customs  and  services  lie 

for  the  deforcement  of  one  and  the  same  service, 

154-  A* 
Writ  de  ingremu  tine  amenm  espituU,  whence  so 

called,  and  where  it  lieth,  335.  b. 
The  writ  ex  gravi  fuere/d,  where  it  lieth,  1 1 1 .  n. 
De  domo  repanndi,  where  it  lieth,  56.  b.  soo.  b. 
Of  error,  ijc.  attaint,  jpc.  follow  the  nature  of  tlie 

original  writ,  139.  a. 
Of  error  on  nstatnte,  how  to  bc^  54,  b. 

Year  and  a  Day.    See  Day,  Time. 

How  they  are  to  be  computed,  354.  b. 

In  what  cases  this  time  is  prescribed  by  law,  354.  b. 


Dedit  Deus  Mi  quoquejinem. 
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Wortley  v.  Watkinson  -  235.  a.  n.  1. 
Wray  tr.  Williams  -  208.  a.  n.  1. 
Wright  V.  Holford  and  others^  195.  b. 

n.  1. 
Wroth's  («r  Thomas)  case,  i44«h.  n.  2. 
Wyat's  case  -  -  373.  a.  n.  1. 
Wyatt's  (sir  Thomas)  case^i  1 3.  b.  n.  1 . 


Wyndham's  (justice)  case,  189.  b. 
n.  3.  and  n.  *.  under  n.  3. 
Wyndham  and  others  v.  earl  of  Egre- 
mont  -  -  '  .239.  b.  n.  3. 
Wynne  r.  Humphreys,  215.  a.  n.  1. 
Wyth  V.  Blackman  •  18.  b.  n.  7. 
W}tham  v.Waterhouse,  35i.a.  n.  1. 1. 


Y. 

Yates  b,  Compton 
York's  (archbishop  of) 
Young  V.  Steele  - 
Young  V.  Wright 
Young  V.  Young  - 


Z. 


113.  a.  n.  2. 

,33.a.n.3. 

44.  a.  n.  1. 
120.  a.  n.  4. 
135.  b.  n.  1. 


Zenger's  (Peter)  case  •  155. b.  n.5. 
Zouch's  case        -  247.  b.  n.  i. 

Zouch  V.  Pbrsons,  51.  b.  n.  3.  246.  a. 

n.  1. 
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Bj  a  foaa^  son,  343.  a.  n.  1. 

Of  wnt,  304.  a.  n.  1. 

See  more  Goncenilng  abatement,  195.  a.  n.  9. 

«4i*a-  n.  3.    243.  b.  n.  1.    371.  b.  n.  1.  II. 

330.  b.  n.  1. 

AUuctianj  88.  b.  n.  14, 

Oi  cities  of  faoooar,  165.  a.  n.  6. 

Of  tbe  freehold  at  the  common  law  could  not  be ; 

tSwogli  it  might  be  of  the  inheritance  separated 

fa»  the  freehold,  916.  a*  n.  3. 
Of  tbe  freehold  u  admitted  in  equity,  200.  b. 

a-i.X\TI.  4     J»    »- 

^^^^faer  the  fee  simple  of  a  parson's  glebe  is  in 

ahejaaee,  340.  b.  n.  (B). 
Of  the  inheritance,  why  it  was  Tiewed  with 

jealousy  by  the  old  law;  and  the  reasons  of 

the  modern  law  for  discouraging  it,  343.  b.  n.  i. 
See  mart  concerning  abeyance,  55.  b.  n.  8.  191 .  a. 

n.  1.    %i6.  b.  n.  3.    343.  a.  n.  1. 

Atkdeat  and  modem  use  of  the  word,  93.  b.  n.  3. 
concerning  abjuration,  133.  a.  n.  1.  3. 

■f  134.  a.  n.  5. 


Of  a  cheat  fc>cked,  to  be  kept,  89.  b.  a.  l« 
Of  goctds,  to  be  k^t,  89.  b.  n.  4.  9. 
Of  rent,  60.  a.  n.  3. 

See   mart  conoeniing  acceptance,  44.  b.   n.  7. 
45-  •-  o.  4*  56-  b.  n.  14.  93.  a.  n.  3. 

To  what  terms  in  our  law  it  answers,  isi.  b.  n.6. 


Inevitable,  as  to  b«ilce5,&c  89.  b.  n.  3» 


AC 

Account^ 
Suit  in  equity  by  prochein  amy  of  an  infant  for 

an  account,  89.  a.  n.  3. 
Action  of  account,  89.  a.  n.  3.    90.  b.  n.  3,  4,  *5« 

199.  b.  n.  1. 
Award  to  account,  effect  of,  139.  b.  n.  1. 
Jointenants   and  tenants  in  common  may  have 

inter  sf,  172.  a.  n.  8.  199.  b.  n.  1. 
See  more  concerning  account,  89.  a.  n.  4.    90.  b. 

n.  3.    159.  a.  n.  4. 

Accountant  to  the  Crotjony 

'173.  a.  n.  9.  191.  a*  note,  sect.  VI.  9.  309.  a. 
n.  1.  III. 

Acknotoledgment  Of  ▼illenage,  117.  b.  n.  3. 

AcrCf  Contents  of  vary,  5.  b.  n,  4. 

Accumulation^ 
Trusts  of,  390.  b.  n.  1 .  XVIII. 
Of  profits  of  personal  estate,  daring  a  suspense 
or  contingency,  55.  b.  n.  8. 

Acquittal^ 
Implied  by  homage,  365.  a«  n.  1. 
See    more    concerning    acquittal,    13.  a.  n..3. 
33. a.  n.6.    3i.a,n. 3.   67. b.  n.  1. 

Acquittance^ 
For  rent,  373.  a.  n.  3. 
Made  by  obligee  to  one  obligor,  333.  a.  n.  1. 

Acty 
Of  law,  57.  a.  n.  1.  149.  a.  n.  3. 
Of  parties,  ibid. 

Of  parliament,  37.  a.  n.^.  51. b.  n.3.  95.  a. 
n.4.  110. a. n.  7.  I3i.b.  n.a.  133.  a,  n.  4. 
159.  b.  n.  3.' 

Actions^ 

For  defacing  tombs,  who  shall  hsTC,  18.  b.  n.<5« 
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ActionSf 

On  the  case, 

For  ravishroent  of  ward,  88.  b.  n.  13. 

For  loss  of  senrice,  1 1 7.  a.  n.  1 .  « 

For  breach  of  contract,  ibid. 

In  the  nature  of  an  action  of  deceit,  in  case  of 
fraud  in  a  vendor,  384.  a.  n.  1. 

See   more   concerning   actions  on  the  case. 
56.  a,  n.  a.    56.  b.  n.  9.    57.  a.  n.  1.  4. 
59.  b.  n.  6.    79w  b.  n.  3.    81.  b.  n.  3.    89.  b. 
n.  3.     i6i.a.n.4.    35i.a.n.l. 
Personal,  199.  b.  n.a. 
Ciyil*  161.  a.  n.4. 
Apparently  vexations,  ibid. 
Cooceming  life  or  liiab»  ibid. 
Real, 

Division  of,  939.  a.  n.  1. 

Possessory,   339.   a.  n.    1.      378.  b.   n.   l. 
347.  b.  n.  1. 

The  gist  in,  978.b.  n.1. 

Droitural,  939.  a.  n.  1 .    347.  b .  n.  1 . 

Some  late  attempts  to  revive,  339.  a.  n.  i. 
Against  the  heir  of  a  disseisor,  339.  a.  n.  1. 
By  original,  385.  a.  n.  1. 
By  bill,  ibid. 

AVhether  personal  or  mixed,  ibid. 
See  more  concerning  actions,  34.  b.  n.  3.   88.  b. 

n.  13.    115.  a.  n.  7.     I3i.a.  n.  1.    I33.b.  n.  1. 

133.  a.  n.  1.  3.    135.  b.  n.  1.    195.  b.  d.3. 

Adjournment,  7a.  ^  11.1. 

Adjunctum,  i3i.  b.  n. «. 

Admeasurement 
Of  dower,  39.  a.  n.  4. 

Administration, 

Of  a  wife's  personal  estate. 
At  common  law,  351.  a.  n.  1. 
By  statute,  ibid. 

De  bonis  non  of  a  wife  who  bad  personal  estate 
en  auter  droit,  as  executrix  or  administratrix, 
351.  b.  n  1. 

AYho  entitled  to,  as  next  of  blood,  10.  b.  n.  3. 

Infant  not  entitled  to,  89.  b.  n.  6. 

During  minority  of  an  executor,  when  it  deter- 
mines, ibid. 

See  more  concerning  Administration,  11.  a.  n.  1. 
90.  b.  n.  4. 5.  310.  a.  n.  1. 

Admiralty  Court,  74.  b.  n.  1. 

Admittance, 
To  copyhold,  58.  b.  n.  5.  69-  a.  n.  3.  59.  b.  o.  8. 
60.  a.  n.  1,  3.  63.  a.  n.  1.   185.  a.  n.  9. 

Admonition, 
Of  ecclesiastical  court,  to  compel  marriage  upon 
a  contract,  79.  b.  n«4. 

Advancement, 

What  by  custom  will  exclude  a  child.  176.  b. 
n.  6 1.  7»  8, 9, 10. 

Advcfmson, 

Is  assets,  17.  b.  n.  $. 

In  gross,  seisin  in  law  of,  sufficient  to  give  title 

to  curtesy,  39.8,  n.4,  5. 
Appendant,  tembUt  no  curtesy  of,  without  leiain 

in  deed  of  the  principal,  ibid.  n.  4. 
Vf  hethct  mfant  may  present,  89.  a.  a.  1. 


AL 


Advowson, 
Why  the  king,  and  not  the  executors  of  a  bishop 
who  had  au  advowson,  shall  present,  where  tlK 
church  became  void  in  the  bishop's  lifetime, 

90.  a.  n.  4* 

Appendant  to  a  manor,  will  not  pass  by  the  king's 

grant  of  the  latter  without  express  mention, 

191.  b.  n.  9. 
Instance  of  a  partition  of,  referred  to,  i64.b.  0.6. 
Mortgagee  of,  compellable  to  present  nominee  of 

mortgagor,  905.  a.  n.  1.  sdly. 
Sale  of,  3"74.b.  n.  I. 
See   more   concerning    Advowson,   17.  b.  n.  9. 

18.  a.  n.  1,  9.   39.  b.  n.  9.   46.  b.  n.  6.   1 15.  a. 

n.  6.   199.  a.  n.  1.   i65.b.  n.9.  i66.b.  n.9, 3. 

i7i.b.  n.3.   i86.b.  n.6,7,  8, 9.   I90.b.  n.5. 

318.  a.  n.  1.  333.  b.  n.  1.  343.  a.  n.  1.  349.  a. 

n.  9.  349.  b.  n.  9. 

Mqwvocum,  i54.b.  n.7. 

Affiance,  34.  a.  n.  1. 
Whether  synonymous  with  marriage,  34.  a.  n.  3. 

Affinity, 
As  an  impediment  to  marriage,    34.  a.  n.  3. 

335.  a.  n.  1 . 
As  a  principal  challenge  to  the  array  or  to  the 

poll,  156.  a.  n.  1, 3.   157.  a.  n.  6. 

Affirmative  Words,  115. a. n.9. 
A^e, 

Who  shall  have,  34.  b.  n.  3. 

As  to  dower,  33.  a.  n.  7. 

As  to  a  jointure,  36.  b.  n.7. 

See  more  concerning  Age,  38.  b.  n.  1.  79.  a. 
n.  3, 4.  79.  b.  n.  9.  89.  b.  n.  6.  131.  a.  n.  1. 
164.  a.  n.  1.  16^.  a.  n.  9.  171.  b.  n.  3,  3- 
187.  a.  n.  t.  343.  a.  n.  3.   345.  b.  n.  3. 

Agium,  the  termination  of,  I75.b.  0.5. 

Agnati, 
In  the  Roman  law,  1 1.  a.  n.  3.  88.  b.  n.  6u 

A^eemefit, 

Parol,  1 69.  a.  n.  3. 

To  abide  by  the  custom,  whether  it  prevents  a 

bequest  of  personal  estate,  1 76.  b.  u.  9. 
Of  record,  191.  a.  n.  1. 
Parol,  where  it  may  be  alleged  in  explanation 

of  a  deed,  999.  b.  n.  9. 
As  to  powers,  349.  b.  n.  1.  VIL 
To    suffer   a  recovery    cannot    be   restrained, 

379.  b.  n.  1. 
See  more  concerning  Agreements,  53.  a.  n.  7. 

57.  a.  n.  1.    59.  a.  n.  4.    79.  b.  n.  1.     I9i.  a. 

n.  1,  9.   180.  b.  n.4. 

Aid, 
After  verdict,  135.  a.  n.  3. 
To  deraign  a  warranty  paramount,  174.  a.  n.  4. 
Prayer  in,   between  parceners,    174.  b.   n.  3. 

187.  a.  n.  3. 
Prayer  in,  as  to  curtesy,  384.  b.  n.  1. 

Aids, 

AboUshed  by  13  Car.  IL  76.  a.  n.  1.  8^,  b.  n.  1. 

91.  a.  n.  1.  93.  b.  n.  3.   108.  a.  n.  l. 

Alien, 
A  use  will  arise  for,  on  a  oovenai\t  to  standT 

seised,  3.  b*  n.  1. 
Cannot  tclce  by  act  of  Uw,  ibid. 


IIJDEX   TO   NOTES. 


AM 


ABem, 

FatdhmaSng  witli  iing*s  licenBe,  may  bold,  a.  b.  n.  3. 

In  the  name  cyf  a  trustee,  ibid. 
Hortgageet  ibid. 

King  mtltled  to  his  property,  wben,  a.  b.  n.  3. 
Tenant  in  tail»  recovery  by,  ibid. 
Copyholder,  lord  entitled,  a.  b.  n.  4. 
Capacity  of,  to  talie  chattels,  a.  b.  n.  7.  9. 
Adminisffration  to  the  effects  of,  9.  b.  n.  8. 
Hb  children  may  inherit  to  each  other,   8.  a. 

n.  a.  5.    la.  a.  n.  7. 
Friend  or  taieniy,  how  triable,  and  capacities  of, 

isg.  b.  u.  a,  3. 
EKitfed  to  dower,  when,  31 .  b.  n.  9.  1 99.  b.  n.  4. 
Who  is  not,  thoogh  bom  beyond  sea,  198.  b.  n.  9. 


Grant  of  reversion  to,  3 10.  b.  n.  1. 
See  wort  concerning  Aliens,  16.  a.  n.  1.  31.  b. 
■.10.   199.  a.  n.  1.  199.  b.  n.  1.  180.  b.  n.  9. 

How  it  affects  the  ooone  of  descent,  8.  a.  n.  1, 9. 5. 
19.  a.  n.  7. 

AUemationt 
Bcisre  the  sCaL  of  quia  emptora,  state  of,  43.  a. 

B.  9.3. 
Kbc9    far,    eioept    by   custom,   abolished   by 

19  Car.  IL  c.  94.  43.  b.  n.  9.  - 
Botninu  imposed  npon  by  the  feudal  system, 

and  bow  dodcd,  191.  a.  note,  sect.  VL  o,  7, 8. 

««4.  a.  B.  1. 
ImralontBfy,  state  of,  191.  a.  note,  sect.  VI.  9. 

m  the  Boman  law,   191.  a.   note, 
•ect.  VI.  9. 
Yiihmtiry,  191.  a.  note,  sect.  VL  9. 
Tisisamitaiy,  191.  a.  note,  sect  VX  10. 
Condition  restrictive  of,  in  what  cases  good,  and 

to  what  extent,  993.  a.  n.  1.  993.  b.  n.  1. 
Botraints  opon  by  the  law  of  Scotland,  994.  a.  n.1. 
What  a  farleiture,  933.  b.  n.  1. 
Bow  far  restraints  apon  are  guarded  against, 

971.  b.  a.  1.  VIIL3. 
OhterratioBs  cm  attempts  to  restrain,  379.  b.  n.  I. 
Bswcr  of  under  the  statute  qma  emptarti,  397.  a. 

B.  9.L 

Isfolantaryt  far  debt,  330.  b.  n.  1. 

See  more    concerning    Alienation,  30.  a.  n.  4. 

4^a.  n.6.  60.  a.n.1.  85.  b.  n.1.  88.b.  n.  13. 

9^b.n.3.  94.  b.  n.1. 3.   iii.b.  n.i.   191.  a. 

a.  I.    191.  a.  note,  sect  VL  5.  994.  b.  n.  1. 
L  n.  1. 


AP 


(cxiix) 


nnfvattonp 
Ofbeing  beyond  sea,  107.  a.  n.  6. 

bj   the   common  law,   as   to  facts. 


ixce,  old  oath  of,  68.  b.  n.  1. 
more  concerning  Allegianoe,   68.  b.  n.  9. 
179.  b.  D.  1.    933.  a.  n.  1. 

jtBodiai  Landf  65.  a.  n.  1. 

1^  a.  n.  1. 


Ottee  of,  osaaBy  gjiven  to  the  archbbbop  of 
York,  94.  a.  n.  6. 

AlUratitm  ofadeed,  36.b.  n.7« 
AmendmeiiUf  daring  a  snlt^  959.  b«  n*  1. 


Amercements, 
Formerly  an  object  of  attention,    197.  a.  n.  i.  * 
161.  a.  n.  4. 

Analogy 
Between  the  decisions  of  equity  and  those  of 

law,  as  to  the  rule  that  equity  foUoweth  the 

law,  990.  b.  n.  1.  XVL 
Observed  in  the  construction  of  the  statute  de 

donit  with  reference  to  the  statute  ofGltmeetttr, 

373.  b.  n.  9. 
See  also  971.  b.  n.  1.  V. 

Ancestor, 
On  several  limitations,  one  to  the  ancestor,  the 

other  to  his  heir.     See  ShelUtf, 
Unless  there  is  an  interest  in,  the  heir  cannot  be 

entitled  by  deicent,  386.  a.  n.  1. 

Ancient  Demesne,  154.  a.  n.  11. 
Annuiti^, 

Of  inheritance,  forfeitable  for  treason,  9.  a.  n.  l.   • 
Not  an  hereditament  within  the  stat.  of  mortmain, 

9.  a.  n.  1. 
Not  intailable  within  the  stat.  de  donis,  9.  a,  n.  i. 

90.  a.  n.  4. 
Writ  of,  will  not  lie  against  grantor's  heir,  unless 

^ecially  bound,  144.  b.  n.  9. 
Seda  against  successors  of  a  body  politic,  ibid. 
Assignable,  in  what  cases,  144.  b.  n.  1. 
ProeatuiUo  impendendo,  144.  b.  n.  1. 
An  action  of,  146.  a.  n.  1. 
See  mote  concerning  Annuity,  17.  b.  n.  4.  83.  b. 
.  n.  5.    146.  a.  n.  3.    148.  a.  n.  3.    913.  b.  n.  1. 

993. b.  n.  1.    300.  b.  ILL 

Anticipaiion» 
Of  a  wife's  separate  estate,  351.  a.  n.  1.  VI« 

Antiquity,  (Immemorial)  of  slavery,  117.  b.n.  3. 

Appeal, 
£ffect  of  proceedings  in,  13.  a.  n.  8. 
Of  death,  I56.b.  n.3. 

Appeals  of  Felony,  or  Mayhem, 

161.  a.  11.4. 

See  more  concerning  Appeal,  33.  a.  n.  1 1 .   33.  b« 

n.  9.4.    74.b.  n.  1.    157.  a.  n.  4.   I59.a.u.4. 

168.  a.  n.  9. 

Appearance,  139.  a.  n.  1. 

Appendants, 
Are  ever  by  prescription,  199.  a.  n.  9.     See. 

Appurtenant. 
See  more  concerning  Appendants,  191.  b.  n.  9. 
191.  b.  n.  6.     199.  a.  n.  1.  3. 

Application, 
Of  pnichase-money,  who  answerable  for,  990.  b. 
n.  1.  XIV. 

Appointee,  910.  a.  n.  1. 
Appointment, 

%werof,9i6.b.n.9.    971.  b.n.  1. VI.    349. b. 

n.  i.I. 
Power  of,ai  to  the  rule  in  Shelley's  case,  3|^  b. 

n.  1. 
See  more  concerning  Appointncnt,  89.  a.  n.  1. 

119.  lb  B.  9* 
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Apportionment  of  Rentj 

On  a  sale,  971.  b.  n.  1.  VII.  d. 

See  more  concerning  Apportionment,  33.  b.  n.  3. 

147.  b.  n!  7.    148.  b.  n.  1.  4,  5.    150.  a.  n.  3. 

903.  b.  n.  9. 

Apprentices^ 
Interett  of  masters  in  property  acquired  by  their 

personal  labour,  117*  a.  n.  1. 
Of  watermen  and  seafaring  persons,  ibid. 

Appropriation,  46.  b.  n.  1. 

Appurtenances^  131.  b.  n.  a. 

Appurtenant  and  Appendant^ 

Wbat  things  may  be  and  to  what,  lai.  b.  n.  7. 

133. a.  n.  I. 
Common,  need  not  be  prescribed  for,  where  there 
is  an  existing  grant,  133  a.  n.  4. 
See  also  I3i.  b.  n.  5,  &  6. 

Archesy 

Court  of,  79.  b.  n.  1. 
Dean  of  the,  95.  a.  n.  1. 

Archives,  109.  b.  n.  9. 

Argumentum  ah  inconvenientif  66.  a.  n.  1. 

Arms, 

Historical  deduction,  and  obserrations  upon  assise 

of,  71*  >•  n*  !• 
Descent  of,  37.  a.  n.  3. 
And  name  of  a  settler,  337*  a<  n<  3. 11.  3,  3. 
See  also  as  to  Arms,  74.  b.  n.  1.     189.  a.  n.  3. 

Array, 

Commissions  of,  71.  a.  n.  1. 
See  more  concerning  Array,  136.  a.  ^  A*    ^6^  *• 
I)'  6*     157*  b.  n.  7. 

Arrected, 

Deriration  of,  173.  b.  n.  t.     173.  b.  n.  3. 

Arrest,  161.  a .  o.  3. 
Arthur*s 

Consolidating  Britain  into  one  kingdom, 68.  b.  Ow^. 
Articles^  Marriage,  346.  a.  n.  1. 

Ascent, 

Lineal,  reasons  for  excluding,  discoised,  1 1 .  a.  n.  1 . 
Whether  excluded  in  the  Roman  law,  11.  a.  n.  3. 

Ash,  Cutting  of,  whether  waste,  53.  a.  n.  1 1. 
Assent, 

To  a  charter  of  feoffment,  48.  a,  n.  5. 
Of  the  commons  to  ancient  statutes  may  he  pre- 
sumed, 1^9.  b.  n.  3. 

Assets, 
Advowson  is,  17.  b.  n.  3. 
Estates  pur  auter  vie  not  devised,  are,  41.  b.  n.  5. 
Legal  and  equitable,  what  are,  so8. 1x  n.  1. 
See  more  concerning  Assets,  39.  a.  n.  6.    116.  a. 

n.  3.     191.  a.  note,  sect.  VX  8.    191.  a.  note, 

sect.  VI.  9.    264.  b.  n.  1. 

Assignee, 

For  Voucher,  315.  b.  n.  l. 

"Within  3a.  H,  8,  315.  b.  n.  1.    . 

See  more  concerning  Assignee,  310.  a.  n.  1. 


AT 


Assignees,,  Jn  Uw,  351.  a.  n.  1.  IV. 

Assignment^ 

Conditional,  34.  b.  n.  10. 

Of  a  chose  in  action,  the  form  of,  333.  b.  n.  l. 

Of  what  it  may  not  be,  365.  a.  n.  1. 

See  more  concerning  Assignment,  33.  b.  n.  1. 
34.  b.  n.  8,  9.  36-  »•  n.  3,  4.  7,  8,  9,  10, 
11,13,13.  35.  b.  n.  5.  37.  b.  n.1,3.  38.  b. 
B.  I.    39.a.  n.  4.    308.  a.  n.  1. 

Assigns,  144.  b.  n.  1. 

Assise, 
In  what  case  disseisee  shall  not  have,  47.  b.  n.  1  a. 
Of  arms,  71.  a.  n.  1. 
In  confifdo  comUatiOt  154.  a.  n.  1,  8. 
The  great,  155.  a.  n.  3. 
Of  novel  disseisin,  1 51 .  a.  n.  3. 
What  seism  will  maintain,  303.  b.  n.  1. 
See  more  concerning  Assise,  135.  b.  n.  i.    147.  a. 

n.  4.     153.  b.  n.  8.    154.  b.  n.  3.  6.  8.    155.  a. 

n.  3.    188.  a.  n.  10.    180.  b.  n.  5.   303.  b.  n.  1. 

351.  a.  n.  1.    351.  b.  n.  3.    304.  a.  n.  1. 

Assumpsit, 
To  take  a  benefit  may  be  presumed,  337.  b.  n.  1 . 

Assurances^ 

Common,  131.  a.  n.  1. 

Attainder, 
Of  issue  in  tail,  in  vitd  patrit,  does  not  give  donor 

a  right  of  entry,  83.  a.  n.  3. 
Where  it  may  be  falsified,  and  how,  13.  b.  n.  1. 
Shall  relate  to  the  time  of  committing  the  offence, 

1 3.  a.  u.  7. 
Whether  necessary  to  arraign  anew,  for  a  second 

felony,  390.  b.  n.  3. 
As  to  forfeiture,  391.  b.  n.  1. 
See  more  concerning  Attainder,  8.  a.  n.  3,  4,  5. 

13.  a.  n.  6, 7.    18.  a.  n.  4.  34.  b.  n.  3.    38.  b. 

n.  1.      33.  a.  n.  8.    40.  a.  n.  1.    40.  b.  n.  1. 

41.  a.  n.  3,  4,  5.     43.  b.  n.  3.    63  a.  n.  1. 

133.  a.  u.  4.     134.  b.  n.  1.    371.  b.  n.  1.  U. 

365.  a.  n.  1. 

Attaint, 
6.  b.  n.4.  i38.a.  n.  1.    155.  a.  n.  3.    155.  b.  n.5. 
161. a.  n.4.    359.  b.  n.  1.    355.  a.  n.  1. 

Attorney, 
The  origin  of  powers  of,  371.  b.  n.  1. 1,  r. 
As  to  maintenance,  368.  b.  n.  1." 
Fiction  by  which,  in  the  Roman  law,  a  person 

might  plead  by,  368.  b.  n.  1. 
See    more  conoerniug  Attorney,   48.  b.    n.  2. 

49.  b^  n.  4.   50.  a.  n.  i.   53.  a.^.  3.    65.  a.  n.  5. 

68.  a.  n.  5.    333.  b.  n.  1. 

Attomies, 

395.  a.  n.  1 . 

Different  functions  of,  in  the  English  and  the 
Roman  law,  368;  b.  n.  1. 

Attortiment, 
Where  formerly  not  compellable,  148.  a.  n.3. 
Nearly  abolished  by  stat.  3 1 5.  a.  n.  3.  309.  a.  n.  l . 
How  far  made  unnecessary  by  the  statutes  of  uses 

and  wills,  309.  a.  n.  1. 
To  the  conusee  of  a  fine,  Ibr  what  porposet  it  was 

necessary,  320.  a.  n.  i. 
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What  it  gsTe  title  to,  3aa  a.  d.  i. 

See  more  concerning  Attommcntp  38.  a.  n.  3. 5. 

48.b.  n.  1.  49.a.n.  1.  119.6.  n.  3.  151.6.  n.t. 

i6i.b.ii.3.    186.  b.  D.6L  300.  a.  n.  1.  311.  a. 

B.  1.     314.  Kn.!.    3i6Lb.  n.1.   318.  b.D.1. 

319.  b.  n.  ^A^. 

Appointed  bj  a  court  in  an  action  of  account* 
199.  b.  n.  1. 

Averia  CUiruatf  161.  a.  n.  s* 


34.b.ii.ii.  36.  b.  n.6.  43.  a.n.  6.    133.6.  n.i. 
Aagmeniationy  The  court  of,  159.  a.  n.  4 

AxiharM  and  Works 

F^pU.«MNii  or  characterised :  Viner's  Abr.9.  a.  n.  3. 
liird  Bacon's  readins  on  stat.  of  uses,  13.  a.  n.  3. 
971.  b.  n.  1.  Boyish  edition  of  Plowden's 
Commmt.  33.  a.  n.  1 .  Noj^'s  Rep.  54.  a.  n.  10. 
Saffivan's  lectures,  68.  a.  n.  3.  Ockam,  58.  a. 
n.  s.  68.  bw  n.  7.  Btack  Book,  Red  Book, 
aod  Dialog,  of  the  Excheq.  68.  b.  n.  7.  lit- 
tlctoo,  MS.  introduction  to  the  third  book  of, 
163*  a.  n.  1.  Sanders  on  uses  and  trusts, 
971.  b.  n.  VTIL  3.  Preston  on  estates,  338.  b. 
D.  4.  On  merger,  ibid.  On  the  rule  in  Shel- 
ley's cane,  376.  b.  n.  VL  Sugden  on  Purchases, 
9go.  b   n.  I.    On  Powers,  334.  b.  n.  1. 

On  SemtUimjurii,  371.  b.  n.  1.  IV. 

See  more  oonccming  Authors,  86.  a.  n.  3.  98.  b. 
a.  1.  106L  b.  n.  3.  107.  a.  n.  6.  108.  a.  n.  4 
S30.  a.  n.  4  155.  b.  n.  5.  159.  k  n.  3. 
i76Lb.a5.t.  i9i.a.VL8.  3o8.  a.  (308.  b. 
13th  ed.)  n.  i.sdly.  S37.  a.  n.  1.  IQ.  339.  a. 
IL  !•    363*  a*  n.  3. 


BA 


Far  boma^  in  respect  of  the  wile's  land,  upon 

wboas  it  shaU  be,  66.  b.  n.  3. 
Upon  a  disseisee,  366.  b.  n.  1. ' 
FarBcnt,373.a.  n.  3. 

See  man  coneeming  Avowry,  30.  a.  n.  3.    66.  b. 
3.    69.  b.  n.  1.    83.  a.  n.  3.     145.  b.  n.  3. 
a.  n.  3.     368.  b.  n.  1.    36$.  b.  n.  3. 

Attkorit^j 
Wkere  cserciseaUe  alter  the  death  of  the  party 

creatiag  it,  53.  U  n.  7. 
Difference  between  a  naked  one,  and  one  coupled 

with  aa  interest,  49.  b.  n.  1.     1 13.  a.  n.  3. 
Begal,«9.a.  n.  1. 
A  baiv,  336.  a.  n.  1. 

re  concerning  Authority,  53.  b.  n.  3.  90.  b. 
■.4.    113.  a.  n.  6.    113.  a.  n.  3.   115.  a.  n.  15. 


To  arcoant,  189*  b.  n.  1. 
1nirriocMtoiy»  Final,  ibid.  168.  a.  a.  3. 


B. 


■OmMf 

la  king;^s  bench,  and  B«i  in  comnon  pleas,  dif- 
Ibnocc  between,  365.  b.  a  3. 

BuileeSj  89.  a.  n.  lo. 


Bailiff; 
Not  Uable  in  B.  R.  to  a  fine  for  a'^false  claim, 

145.  b.  n.  1. 
Has  no  possession,  330.  b.  n.  l. 
See  more  concerning  Bailiff,  89.  a.  n.  3.  I73.a.  n.  8. 

199.  b.  n.  1.    339.  b.  n.  3.    349.  a.  n.  1. 

Bailey  Of  manors,  168.  b.  n.  1. 

Bailmentf 
Of  goods,  sereral  points  respecting,  89.  a.  a*  7. 
9,  10.    89.  b.  n.  1,3,3,4 

Banishment f  Forfelony,  133.  a.  n.  1. 

Bankruptcy, 
An  actbn  lies  for  a  commission  of,  lalsdy  and 

maliciously  sued  out,  161.  a.  n.  4.  IV. 
A  Bankrupt  s, 
Intailed  lands  may  be  sold  by  the  oomrais- 

roissioners,  191.  a.  note,  sect.  VI.  8. 
Landed  property  is  subject  to  his  debts,  191.  a. 
note,  sect.  VI.  9. 
A  proviso  between  landlord  and  tenant  for  re- 

entry,  in  case  of,  is  good,  333.  b.  n.  1. 
(In  case  of),  the  bargain  and  sale  must  be  in- 
dented, 339.  a.  n.  3. 
As  to  baron  and  feme,  351.  n.  n.  1.  IV. 

BanSy 

Publication  of,  with  respect  to  the  marriage  of  an 
infant,  79.  b.  a.  1. 

Bar  (the), 

Functions  and  fees  of,  under  the  Roman,  French, 
and  £ogUsb  jurisprudences,  895.  a.  u.  3. 

Bar^ 

To  an  entail  by  discontinuance,  191.  a.  note, 

sect.  VI.  8. 
Of   dower  by  grant  of  rent  out  of  the  land, 

36.  b.  n.  1. 
Of  dower,  in  equity,  by  acceptance  of  a  collateral 

satisfaction,  36.  b.  n.  1. 
Of  dower  by  equitable  jointure,  36.  b.  n.  5. 
Ofdower  in  pleading,  38.  b.  n.  3.  39.  a.  n.  3. 
See  more  concerning  Bar  of  Dower,  36.  b.  q,  3. 

4  6, 7.    40.  b.  n.  3.    41.  a.  n.  3. 

Bargain  and  SaUf 
For  years,  48  a.  n.  3. 
InroUed,  48.  a.  n.  3. 
By  statute^  370.  a.  n.  3. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
By  tenant  in  tail,  effect  of,  3^1.  a.  n.  t. 
As  to  powers,  343.  b.  n.  1.  IV.    343.  b.  n.  1.  V| 
As  Ui  disseisin,  367.  a.  n.  1. 
See  moreconoeming  a  Bargain  and  Sale,  49.  a.  n.  1 . 

131.  a.  n.  1.      133.  a.  n.8.     i47-b.  n.4, 5. 

935.  b.  n.3t.    339.  a.  n.3.    371.  b.  n.  i.VI. 

371.  b.  a.  1.  VL  I4    343.  b.  n.  1.  VIIL 

Barkf  Of  feUed  trees,  165.  b.  n.  3. 
Baron  and  Feme, 

Where  and  how  the  one  can  take  of  the  gift  of  the 

other,  3.  a,  n.  1.    397.  b.   n.  1.    And  where 

not,  34.  a.  n.  1. 
Tenants  in  special  tail ;  If  divorced  a  tnncuib,  Uc 

become  tenants  for  life  only,  35.  b.  n.  3.  ^ 
Deeds  of  feme  alone  are  void,  not  voidable, 

43.  b.  n.  4. 

k4 
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Baron  and  Feme, 

limitations  to,  and  to  the  heiri,  &c.  of  them, 
or  one  of  them,  how  oonstnied,  36.  a.  n.  3. 

36.  b.  n.  1,  3.     319.  a.  iL  3.     334.  a.  n.  3. 

37.  a.  n.  1. 

Bights  of  and  actions  against   the  former,  in 
respect  of  the  latter,  46.  b.  n.  5«    154.  b. 
n.  1. 
Teme  may  devise  by  custom,  1 1 1.  b.  n.  4. 
Tnistec',  whether  she  inay  convey  without  baron, 

113.  a.  n.  6. 
Hay  convey  without  baron  in  performance  of  a 
condition,  or  in  exercise  of  a  naked  power, 
ibid. 
£tiJe  of  former,  entitles  feme  to  sue  alone,  133.  a. 

0.3. 
The  latter  shall  have  deceit  for  fine  levied  bj  the 

former  in  her  name,  133.  a.  n.  4. 
Tenant  to  the  praecipe  may  be  made  of  a  wife's 
•state  by  the  husband  alone,  witliout  a  fine, 
335.  b.  n.  3.  III. 
Lease  by,  how  it  shall  be  made,  333.  a.  n.  3. 
IVhere  it  shall  not  bind  the  wife's  interest,  44.  a. 

n.  3. 
Interest  of  the  former  in  the  chattels  real  and 
things  in   action  of  the  latter,  351.  a.   n.  i. 
184.  b.  n.  6.     399.  a.  n.  3. 
How,  when  the  latter  takes  en  auter  droit,  351.  b. 

n.  1. 
As  to  trust  estates,  390.  b.  n.  1 .  XVI. 
Alienation  by  the  former  of  the  real  estates  of 
the  latter,  liow  affected  by  statutes,  353.  b. 
n.  1. 
See  pleading,  36.  a.  n.  1 ;  partition,  171.  a.  n.  3; 

release,  364.  b.  n.  3. 
The  interest   which  the  husband  takes  in  the 
chattels  real  and  things  in  action  of  his  wife, 
351.  a.  n.  1. 
Where  the  husband  survives  his  wife,  ibid.  1. 
With  respect  to  such  part  of  the  wife's  perso- 
nalty as  is  not  in  her  possession,  ibid.  II. 
How  this  interest  of  the  husband  in,  and  his 
.AUthoritv  over,  the  personal  estate  of  the  wife 
IS  modided  by  equity,  ibid.  JL 
If  the  husband  be  obliged  tp  resort  to  a  court  of 
equity,  to  recover  the  choses  in  action  of  the 
wife,  or  any  property  which  he  cannot  recover 
without  the  aitsistanceof  the  wife,  the  court  will 
sot  interfere  tuiiess  he  will  submit  to  dispenie 
equity   before    it    be   administered   to   him, 
ibid.  llL 
Whether  the  wife's  equity  will  prevail  agauist 
the  assignee  of  the  husband,  for  a  valuable 
consideration,   or    against   assignees  in  Jaw, 
ibid.  IV. 
Where  a  settlement  of  personal  estate,  except 
chattels  real,  is  executed  before  marriage,  and 
•ontains  an  express  stipulation  that  the  woman, 
oh  the  event  of  her  surviving  her  husband,  shall 
have  the  absolute  property,  or  shall  have  the 
Income  of  it  daring  her  life,  no  deed  executed 
by  tlie  woman,  either  alone  or  jointly  with  her 
liusbaiid,  during  their  joint  lives,  can  transfer, 
charge,  or  in  any  manner  affect  her  contingent 
right^  to  the  property  or  iiKome,  by  survivor- 
ship, ibid.  V. 
Borne  of  the  general  rules  of  equity  respecting 
dispositions  by  a  inanM  wOBUDpf  her  •Cpa- 
nte  estate,  ibid.  VI, 


Br 


Baron  and  Feme, 
See  more  concermng  Banm  and  Ttmt,  45.  a.  n.  5. 
46.  b.  n.  6.  55.  b.  n.  5, 6,  7.  57.  b.  n.  3.  66.  b. 
n.3.  i3i.a.  n.1.  156.  a.  n.  3.  I73.b.  n.4. 
185.  b.  n.  3.  185.  a.  n.  10.  187.  b.  n.  3. 
188.  a.  n.  1.  318.  b.  n.  3  f  339.  a.  n.  3. 
341.  b.  n.  1. 

Baronet, 
Cannot  be  taken  in  exiecation  bj  the  title  of 
knight,  16.  b.  n.8. 

Baroni/y 

By  writ,  whether  it  may  be  sonenderad,  16L  b. 
n.3. 

Does  not  enoble,  until  seat  taken  in  pariiament, 
16.  b.  n.  3. 

By  letters  patent,  enobles  without  sitting,  ibid. 
Not  triable  by  the  record  of  parliament,  ibid, 
A  land,  108.  a.  n.  4. 

See  more  concerning  a  Barony,  9.  b.  n.5.  09.  b- 
n.  1.  31  b.  n.  6.  69.  a.  n.  5.  70.  b.  n.3! 
83.  b.  n.  *  83.  b.  n.  3,  97.  a.  n.  3.  04.  a. 
n.4-    134.  b.  n.  1.    165.  a.  n.  7. 

Baronial  Possession,  134.  b.  n.  1. 

Baronial  Tenure,  134.  b.  n.  i. 
Barons, 

The  king  cannot  create  a  dignity  between  them 
and  baronets,  16.  b.  n.  8. 

Barons  hy  tenure^  134.  b.  n.  i. 

Bastard, 

Not  til  csie,  whether  capable  of  taking,  3.  b.  n.  1. 

Use  in  favour  of,  where  good,  1 33.  a.  n.  8. 

Derivation  of  the  word,  343.  b.  n.  3. 

Rule,  that  one  shall  not  be  adjudged  such  post 
fMnitm^  extends  only  to  a  single  «n>^^ni^ 
344.  b.  n.  I. 

Special,  244.  b.  n.  3. 

Genera],  136.  a*  n.  3.  ^ 

Is  differently  considered  in  Germany  and  Eng- 
land on  the  one  hand ;  and  in  Spain,  ItalvTiM 
France,  on  the  other,  343.  b.  n.  a. 

Special  and  general,  how  triable,  945.  a.  b.  1. 

i%wc  fflfiJ  nw^kr^pmtnt^  170,  b.  n.  3, 4.  344.  b. 
n.  1. 

See  more  concerning  Bastards,  3.  b.  n.  1.  88.  b. 
u.  13.  133.  a.  n.  1.  8.  133.  b.  n,  1,  a. 
176.  a,  n.  I.    344.  a.  n.  1,3. 

Battle,  Trial  by,  authors  upon,  394.  b.  a.  1. 

Beasts, 

Escaping.  47.  b.  n,  3, 3. 
Of  the  plough,  47.  a.  n.  18. 

Beech,  May  be  timber,  53.  a.  n.  10. 

Benefice,  Fdi,  119.  a.  n.  i. 

Bequest,  Specific,  364.  b.  n.  1. 

Biens,  118.  a.  n.  3. 

Bigamy,  Meaning  of  the  term,  80.  b.  n  i, 

BiU, 
Of  rights,  130. «.  11.4. 
Of  niUunlintioii,  139.  a.  a»  i. 
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Of  attiinder«  M  to  tlv  votet  of  bishops,  134*  b. 

n.  1. 
Of  ptrtition,  169.  a.  n.  9. 
ActioD  by,  985.  «.  n.  1. 
lor  relief  in  Equity,  must  be  filed  within  six 

moaths  after  execution  in  ejectment,  303.  a. 

n.  3. 
h  Bulianient,  360.  a.  n.  1. 
k  Cfamoeiy ,  in  caae  of  firaod  in  a  Tondor,  384.  a. 

n.1. 

KshopSf 
Bj  wbat  right  they  sit  in  |Miliament,  70.  b.  n.  3 . 

134.  b.  n.  1. 
Ssffngan  and  ooadjntor,  nature  of,  94*  a.  n.  3. 
Preoedenoe  of,  inier  te,  94.  a.  n.  5. 
Skdive,  95.  a.  n.  4. 
Abisbop  fiMii  Weeoiucf,  95.  a.  n.  4. 
Not  now  the  practice  of  the  crown  to  charge  with 

oomdiea  and  pensions,  97.  a.  n.  3. 
How  elected  iji  the  Saxon  era,  and  afterwards, 

133. a.  n.  i,8,3,4>5- 
Are  leised  in  fee,  335.  b.  n.  1.  IL 
See  nore  concerning  Bishops,  90.  b.  n.  4.    iti.  b. 

n.  3.    906.  a.  n.  1. 

IXrthiction  between  old  and  new,  in  respect  to 

the  patronage  of,  134.  a.  n.5. 
Thelri^,  I34.a.  n.5. 
IlieWeUh.  I34.a.  n.5. 
See  more  eonoerning  Bishoprics,  94.  a.   n.  4. 

95.  a.  n.  3,  4.    97.  a.  n.  3.    109.  b.  n.  3. 

119.  a.  o.  1.     134.  a.  n.  1,  3,  3.  5. 

BkABook,  68.  b.  n.7. 

•^^1  Coonderation  of,  1 83.  a.  n.  8. 

Boddand  and  FoBOand, 
I^iitiiiction  between,  6.  a.  n.  6. 
See  more  concerning  BocUand,    86.  a.   n.  9. 
S7t.  b.  n.  1.  L  1. 

Bond,  (see  OhltgiOionJ, 
Of  resignatioo,  186.  a.  n.  3.    3o6.  b.  n.  1. 
Forprocaring  marriage,  ibid. 
In  restraint  of  trade,  ibid. 
Cooditioa  of,  may  be  good  in  part,  and  void  in 

pert.  ibid. 
Psyneot  to  obligee  at  any  time  before  action 

bnwght,  may  be  pleaded  in  bar  of  the  action, 

3it.  b.  n.  I. 
In  the  third  person,  330.  a.  n.  1. 
Ma,  whether  released  by  marriagiB,    964.  h» 

n.  9. 
Cooaidered  an  agreenent  in  equity,  ibid. 
See  more  concerning  Bonds,  36.  a.  n.  6.    89.  b. 

B-G.    173.  a.  n.fl.  5.    t8a  b.  n.  1.    190.  a. 

n.9.   306.  a.n.  1.    309.  a.n.  1.    339.  a.  n.  1. 

333.  b.  n.  1.    364.  b.  n.  1. 

Bcndagef  117.  b.  n.  3. 

Origin  of  the  word,  109.  b.  n.  9.    108.  b.  n.  4, 
^^letfaer,  unless  corporate,  it  may  be  a  dty, 

109.  b.  n.  3,  3. 
See  more  concerning  Bac0iighf»  108.  K  n.  a,  3. 

ito.b.n.3.    iii«b.  Q.I.    u6»t»ii.i. 
Sceaboreimra. 


Borough  English^ 

May  be  extended  and  restrained  by  spedal  cus- 
tom, as  to  descent,  1 10.  b.  n.  4. 

Chief  instances  of,  collected  in  Rob.  on  Gar. 
140.  b.  n.  3. 

What  customs  in,  must  be  spedally  pleaded, 
no.  b.  n.  3.     175.  b.  n.  4. 

See  more  concerning  Borough  English^  10.  a. 
n.  3,  4.  34. b.  n.  3.  110.  b.  n.5.  376.  a. 
n.  1. 

Boundaries^ 
Commissions  to  ascertam,  169.  a.  n.  3. 
Of  land  may  depend  on  presumption  and  nsag^, 

361.  a.  n.  1. 
Whether  prescription  and  usage  is  sufficient  to 
constitute  a  right  to  the  sea,  361.  a.  n.  l. 

Boutetourtf  Barony  of,  165.  a.  n.  6. 

Brehon 
Law,  in  Ireland,  when  abolished,  and  wbnra  ei- 

plained,  141. a.  n.5.   176.  a.  n.  1. 
Law  of  partibiiity,  176.  a.  n.  1. 

British 

Seas,  the,  107.  a.  u.  6. 
Channel  or  Sea,  ibid. 

BrokagCy  Marriage,  306.  b.  n.  1. 

BurgagCy 
Tenure  in,  is  not  raried  by  13  Car.  3,  c  34. 

116.  a,  n.  1. 
Tenure  in,  was  a  species  of  socage  tenure,  191.  a. 

note,  Sect.  VL  11. 

Burgesses   Of  parliament,  108.  b.  n.  4. 


C. 


Cambridge 
Manuscripts  of  Littleton,  163.  a.  u.  1. 

Campy 
Protections  for  women  attending  opon  a^  130.  a. 

n.  1. 

Cancdlariiy 
In  the  Roman  law,  390.  b.  n.  l.  L  3. 

Cancdling 
A  deed,  divests  no  estate,  335.  b.  n.  i. 

Canons  Of  collegiate  churches,  95.  a.  n.  3. 

Cape  ad  valentiamf  The  grand,  38$.  b.  n.  1. 

Capitulars 
Of  the  first  French  Kings,  164.  b.  n.  4. 

Caput  haronuBp  31.  b.  n.  6. 

Carlaoingian  Jamiliff  191.  a.  note,  Sect  IV. 

Carrier, 

Answerable  for  what  losses,  and  on  what  ground, 
if  robbed,  89.  a.  n.  6.    89.  b.  n.  3. 

See  more  concerning  Ciuniers,  89. «.  nu  7.  9. 
89.  b.  n.  4« 

Carta  de  Ubertatiius,  43.  a.  a.  4- 

Castle^ 
As  to  what  passes  by  it,  1^3.  ii*8* 
As  to  dower,  31.  b.  n.  5. 
Guard,  87.  a.  n.  1.    106.  b.  n,  % 


CH 

Cathedrals f  ^.  a.  n.  a.  4. 

Ceriainitff 

The  three  kinds  of,  303.  a.  b.  (B.) 
See  more  conceming  Certainty,  34.  b.  n.  5.    35.  b. 
n.  5.     115.  a.  n.  5.     195.  a.  n.  3. 

Certificate 
Of  the  mayor  and  aldermen  of  Londoo  at  to  the 

cnstom  of  dtttribution,  176.  b.  n.  8. 
Of  a  bishop,  ao6.  a,  n.  1. 
See  also  74.  a.  n.  4. 

Cessavitf 
Writ  of,  141.8.  n.  a. 
See  also,  47.  a.  n.  4.    1^  a.  a  3.    143.  b.  0.5. 

Cciser^ 

Forfeiture  by,  143.  a.  n.  a. 
Process  of,  in  the  lord's  court,  ibid. 
As  to  rent,  149.  a.  n.  3. 

Of  estate  tail,  proviso  for,  with  a  limitation  over, 
393.  b.  n.  1. 

Cesset  exectUio,  308.  a.  n.  1. 

Cestui  que  Use^ 

Before  37.  H.  8.  50.  a.  n.  1. 

IVhether  there  can  be  certut  fue  «m  under  the 

statttte,  in  any  case,  where  the  party  would 

not  have  been  eettvi  tjikc  (nut  at  common  law, 

343.  b.  n.  I.  VIII. 
See  more  concenung  Certia  ^  Uat,  191.  a.  note. 

Sect  VL  11.    371.  b.  n.  1.  IL 

Chace,  115.  a.  n.  15. 

Challenges^ 
As  to  jurors,  135.  a.  n.  s.     156.  a.  n.  1, 3,  4,  5. 
156.  b.  n.  1, 3,3, 4.    157.  a.  n.  6, 7, 8.    157.  b. 
IL  i>  3,  3,  5,  6,  7,  8.     158.  a.  n.  5.    158.  b. 
n.  3,  3,  4. 

Chamberlaitit 
Great,  office  of,  bow  descendible,  30.  a.  n.  1. 
165.  a.  n.  8. 

ChancMory 

The  ooorts  of  the,  191.  a.  note.  Sect.  VI.  11. 

The  diiference  between  the  office  of,  in  this  coun- 
try, and  on  the  Continent,  191.  a.  note.  Sect. 
VI.  11. 

Resort  to  for  redress  where  a  oontract  was  left 
unperformed,  390.  b.  n.  1.  I.  1. 

In  this  country,  the  oripnal  office  of,  390.  b.  n.  1. 
1.3. 

See  also  169.  a.  n.  3. 

Chancellors 

Of  bishops  and  palatines,  390.  b.  n.  1.  L  3. 

In  the  courts  of  foreign  cooatries,  390.  b.  n.  1 .  L  3. 

Chancery^ 

Remedy  in,  for  refusing  to  admit  a  surreDderee* 

59.  b.  n.  6. 
Relief  in,  against  forfeiture  for  waste,  63.  a.  n.  3. 
With  respect  to  guardians,  88.  b.  n.  6. 13. 
The  jurisdiction  m,  overinfimts,  88.  b.  n.  16. 

over  tith^,  159.  a.  n.  4. 
As  to  estoppel  liy  partition  between  bastard  eigne 

and  mulier  jniignt,  170.  b.  n.  4. 
Where  the  court,  of  may  direct  iofiuits  to  oaayej 

estates  vested  in  them  upoa  tniat«  or  by  way 

of  mortgage^  171.  b.  lu  6% 
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Chapter^ 
To  what  ecclesiastical  bodies  the  name  is  appro- 
priate, 95.  a.  n.  3. 

Chapters^ 
The  new  deaneries  and,  95.  a.  n.  3. 
The  legal  mode  of  constituting  deans  of,  before 
king  John,  b  uncertain,  95.  a.  n^. 

Charges, 
(Except  a  lease  for  yean)  are  not  avoided  by  re- 
covery in  waste,  334.  a.  n.  1. 
Oc  real  property  how  affected  by  a  prior  term  of 
years,  390.  b.  n.  1.  XV. 

Charitable  Donations^ 
191.  a.  note.  Sect.  VI.  8. 

Charta  indenta^  339.  a.  n.  1. 

Charts  partita^  339.  a.  n.  1 

Chart€e  paricke ;  or,  paricoUe,  339.  a.  n.  x. 

Charta  undulatona,  339.  a.  n.  1. 

Charta  de  una  parte,  339.  a.  n.  3. 

Charter  of  King  John, 
As  to  the  election  of  a  dean  by  the  chapter,  95.  a. 

n.  4. 
As  to  Ireland,  1 41.  b.  n.  1 . 

Charters, 
Detinue  will  lie  for,  where,  30.  a.  n.  3. 
Distinguished  from  deeds,  9.  b.  n.  i. 
As  to  the  appointment  of  deans,  95.  a*  o.  4. 
The  indenting  of,  143.  b.  n.  3. 
See   more    concemiog  Charter^i    339.  a.  n.  1. 
361.  a.  n.  I. 

Chattels, 

Real  and  choses  in  action,  of  a  wife,  399.  a.  n.  3. 

Personal,  and  real,  of  a  wife,  351.  a.  n.  t. 

See  more  conceming  Chattels,  9.  a.  n.  1.  '  30.  a. 
n.5.  43.  a.  n.  7,  8.  iii.a.  u.  6.  iii.b.  n.  i« 
118.  a.  n.  3.     141.  a.  n.  3.     190.  a.  n.  3. 

Chester, 

Earidom  of,  how  it  became  annexed  to  the  Crown, 

165.  a.  n.  4. 
The  county  palatine  of,  how  affected  by  34  Geo.  3. 

157.  a.  n.  4. 
The  city  of,  is  excepted  in  4  W.  &  M.  c.  3. 

176.  b.  n.  5. 

Chevage, 

Offence  of,  btill  inquirable,  140.  a.  n.  3. 

Child, 

When  either  of  two  persons  may  be  iu  legitimate 

father,  whether  tt  shall  choose,  8.  a.  n.  7. 

133.  b.  n.  1. 
Where  it  iball  take  jointly  with  the  parent,  and 

where  in  remaiader,  9.  a»  d.  3, 3. 
Follows  the  condition  of  its  father,  by  oor  law, 

133.  a.  n.  4. 
Secfu,  by  the  civil  law,  ibid,  n.  7* 
Posthumous,  limitation  to,  secured,  398.  a.  n,  3. 

ChUdren, 

Posthumous,  bom  after  the  usnal  time,  133.  b. 

n.  3. 
See   more  concerning  Children,  113.  a.  n.  3. 

133.  a.  n.  0. 
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Chmney  pieces,  53.a.  n.^ 

^Urography  143.  b.n.4* 

darographuniy 
What,  143.  b.  n-  4-    ««9'  »•'»•>• 

Court  of,  its  criminal  jnriadictioD*  74.  b.  n.  I. 

Uacdoo,  assignable  through  the  medium  of  equi- 
ty, as*-  b.  n  I.    265.  «.  a  1. 
k  action  of  a  wife,  399.  a.  n.  3.     351.  a.  n.  1. 

HL  _ 

See  moce  concerning  Choaea  in  action,  90.  b.  a.  4. 
144.  b.  n.  1.  333-  b*  n.  I.  365,  a.  n.  i. 
330.  a.  D.  1. 

Oarmides^   (ancient) 

As  to  deanerieSp  95.  a.  n.  4. 

Qmrcktoardens, 
How  and  for  what  purposes  they  are  capaUe  of 
pBfchasing  lands*  3.  a.  n.  4. 

Gmf  133.  a.  n.3. 

ftncwfy,  191.  a.  note.  Sect  VLB. 

logw  b.  n.  3,  3.    110.  b.  n.  3.    ill.  b«  n.  i. 
113.  K  n.  3. 


CO 


(clv) 


ckd 


133.  a.  n.  7. 


Continnal,  353.  b.  n.  1.  ^ 

On  tbe  record  of  a  fine,  ibid. 

By  a  strmger  to  a  fine,  363.  a.  n.  (B.) 

ee  mate  concerning  Claim,  48.  b.  n.  4.     131.  a. 

■.1.    i4<^b.ii.i.    318.  a.  B.  1*3,  a.   343*  b. 

■.  I.    3^.  b.  n.  I.    357.  a.  n.  i. 

QauteSy  . 

Fcr  ii^w««ig  one  estate  on  the  accession  of  another, 

337.  a.  n.  1.  n.  1. 
(bi  a  aettlenient)  for  ahiftmg  an  estate,  and  for 

»»wwg  a  name  and  using  arms,  reference  to 

eases  ou,  337.  a.  n.  1.  II.  3. 
(la  a  strict  settlement)  which  enjoin  taking  the 

■^-^  and  using  the  arms  of  tbe  settler,  ob- 

srrvatioos  on,  and  form  of,  337.3.  n.  1. 11.  3. 
For  taknig  a  name,  and  using  arms,  are  sone- 
improperly  used,  337.  a.  n.  1.  II.  3. 


Ckrgyt  Benefit  of,  80.  b.  n.  1. 

OmnI, 
itei  patron  in  the  Rotian  law,  64.  a.  n.  1. 

Comijuiors  Of  a  bishop,  94.  m  n.  3. 

Code 
Crrii  Napoleon,  as  to  re^tration,  390.  b.  a  1. 


Codes, 

Napoleon,  191.  a.  note,  SectlH  $. 

Of  the  Gcnnan  tribes,  ibid,  note.  Sect  IV. 

In IbeBoman  law,  i|.  a.  &.  3.    80,  b.  o.  a 


CohaUtaHonf 
Arerment  aga]Ost»  in  case  of  baron  and  feae^ 
133.  b.  D.  1. 

Cotfiy 
Of  the  kingdom,  307.  b.  n.  1. 
Current,  tender  of  a  sum  in,  is  good,  ^07.  b.  n.  3. 

Collateral  ihingSy  313.  a.  n.  1. 

Collation  of  goods. 
In  the  eivil  law,  176.  a.  n.  10. 

Colleges  and  Chapters,  95.  a.  n.  1. 

Collegiate  Churches,  95.  a.  n.  3. 

Coloni  et  glebdt  adseripHtii,  Ai.  a.  n.  1. 

Commandment,  Before  disseum,  180.  b.  n.4. 

Commencement    Of  a  lease^  46.  b.  n.  9,-10. 

Commendams,  Tbe  case  of,  1 13.  a.  n.  3. 

Commerce, 
How  favored  by  the  law,  47.  a.  a.  14-    19<*  ^ 
note,  Sect  VI.  5.  9-    27i-  b.  n.  1.  VIL  •. 

Commission, 

In  chancery,  fbr  examination  of  witnesses,  a  close, 
but  for  partition,  an  open  proceeding,  167.  b. 
n.  3. 

Ofarrav,  7i.a.  n.  1. 

Of  bankruptcy,  161.  a.  n.  4. 

To  ascertain  boundaries,  1^.  a.  n.  3. 

Of  partition,  ibid. 

Of  Escheat,  305.  a.  n.  1.  lit. 

See  more  concerning  Comttiiision,  88.  b.  H.  16. 
157.  b.  n.  3. 

Commissioners, 
Of  oyer  and  terminer,  74*  ^»  ^  ^* 

Commitment,  Of  a  jury  to  prison,  155.  b.  n.  6^ 
Committee, 

To  assign  dower,  38.  b.  u.  i» 

Of  a  lunatic,  88.  b.  n.  6. 

(The  king's)  of  an  infant  heir,  16^  a.  n.  a.     . 

Common, 
Appendant,  mast  be  by  pnacriptlon,  133.  ft.  xlh. 
Appurtenant,  may  be  by  grant,  as  well  aa  by  pfc- 

scription,  133.  a.  n.  4. 
In  gross,  whether  it  can  be  sans  nmbrt,  1^3.  a. 

n.  5. 
Appurtenant,  apportionment  of,  147.  a.  n.  7. 
Appendant,  or  appurtenant  recovered  with  the 

land,  151*  a.  n.  3. 
Appendant  or  appurtenant,  154.  b.  n.  6. 
Sam  nemhre,  164.  b.  n.  8. 
IUghtof/i33.  a,  n.3.     371.  b.  n.  1.  H.     390. b. 

n.  i.UI.    391.  b.  n.  I. 
See  more  concerning  right  of  Common,  3*-  ••  tt  o. 

Common  Assurances,  131.  a.  n.  1. 
Commoner,  16.  b.  n.  8. 

Common  Lata, 

The  courts  of,  135.  b.  n.  1. 

See  more  concerning  Common  Law,  88.  b.  n»  10. 
89.  a.  n.  7.  115-  a*  n.  8,  9.  lU  14*  15« 
119.  a.  n.  1.    130.. a.  n.  4.  -  131.  b.  a.  3. 

Cammon  Pleas, 
Court  of,  its  origin,  71.  b.  n.  4. 


(dW) 
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Cammo9t  Reco^oery^  135.  a.  n.  1. 

The  honsc  of,  49.  b.  n.  1.    64.  a.  n.  1  ♦.    no.  a. 
n.  4-     159*  b.  n.  3.    a6o.  a.  n.  1. 

Commune  consilium^  ua  a.  n.  4. 
Compositions  amicable^  lai.  a.  n.  i. 

Computation, 
As  10  a  lea»c,45.  b.  n.  3.    46.  b.  n.  8,  g. 

Conclusion,  45.  a.  o.  6, 7, 8.    168.  a.  n.  s. 

Who  shall  enter  for  breach  of,  la.  a.  n.  3. 

Beitrojred  or  not,  46.  b.  n,  4.    377.  b.  n.  a. 

Maj  be  apportioned,  where,  1 48.  b.  n.  4.  aoa.  b. 
ii.a. 

Effect  of  entry  for  breach  of,  aoa.  b.  n.  a. 

For  payment  of  a  sum  nomme  jkBtue,  strictness  re- 
quired in,  I53.b.  n.  a. 

Ongtn  and  application  of  the  doctrine  of,  aoi.  a. 
o.  1. 

Eipress,  or  conTentionary,  aoi.  a.  n.  1. 

Saved,  aoa.  a.  n.  3.    395.  a.  n.  1. 

In  law,  or  implied,  aoi.  a.  n.  1.    334.  a.  n.  1. 

941*  a.  n.  4. 
Distinguished  from  a  remahider,  and  a  conditionai 

limitation,  ao3.  b.  n.  i. 
At  coDunun  law ;  in  the  civil  law ;  in  the  canon 

law,  901.  a.  n.  1.    937.  a.  n.  i.  III. 
Performed  or  not,  where,  905.  b.  n.  1.    907.  a. 

n.  3.    aia.  b.  n.  1.    ai3.  a.  n.  1.    aio.  a. 

n.  1. 

Inq>ossible,  the  different  kinds  of,  aoe.  a.  a  1. 
fia5.  a.  n.  1. 

Against  law,  ao6.  a.  n.  1.    See  alienation,  993.  a. 

a.  1.    393.  b.  n.  1. 
Special,  of  entry  until  satisfacdou,  903.  a.  n.  3. 
Who  may  take  advantage  of,  as  assignees  within 

the  39  Hen.  8.   915.  b.  n.  1. 
Genera],  of  re-entry,  903.  a.  n.  3. 

Performance  of,  cy  jtret,  919.  b.  n.  1.  aao.  b. 
D.  1. 

Not  to  alien  or  assign  leases,  903.  b.  o.  1 .  aas.  b. 
n.  1. 

Doctrine  of,  as  applicable  to  legacies,  937.  a.  n.  1. 

Annexed  to  the  estate  of  a  tenant  to  the  prsMape. 
ao3.  b.  D.  1.  IV.  "      *^ 

Precedent  and  subsequent,  observations  upon, 
«37. «.  n.  I,    a94.  a.  n.  9.    310.  b.  n.  i. 

When  binding  on  lands,  in  the  hands  of  disseisor, 
340.  a.  n.  9. 

Precedent  e&tate  granted  on,  vests  not  till  per- 
formance of,  310.  b.  n.  1. 

Bepugnant,  906.  a.  n.  1. 

Of  a  bond,  906.  a.  n.  1.    906.  b.  n.  1. 

Some  cases  in  which  the  pafbrmanoe  of  may  be 
excused,  907.  a.  n.  1. 

"Whjr  money  only  may  be  satisfied  by  a  collateral 
tnin^  913.  a.  u.  1. 

To  re-mfeoff  the  feoffor  and  his  wife  in  tai].&c 
may  be  performed  after  the  wife's  sc^nd  mar- 
riage, 9i8.  b.  n.  It. 

Not  to  alien,  993.  a.  d.  1. 

Not  to  make  a  tortioof  alienatioD,  99$.  b.  n.  i. 

A  void,  does  not  frwtnte  a  recovery  or  aiine, 
a»3,  b.  iL  1, 
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Condition* 

To  defeat  a  freehold,  995.  a.  n.  9. 

In  gross,  930.  b.  n.  1. 

Breach  of,  936.  a.  n.  1. 

Making  void  a  devise,  on  marriage  without  con- 
sent, 937.  a.  n.  1. 

Whether  precedent  or  subsequent,  is  entitled  to 
relief  in  equity,  937.  a.  n.  1. 

Annexed  to  a  fee  conditional,  396.  b.  n.  1.  IV. 

To  take  a  name  and  use  arms,  may  be  discharged 
by  a  recovery ;  determined  by  the  estate's  vest- 
In^  in  the  settler's  heir  at  law ;  released  by  such 
heup ;  and  a  right  of  entry  upon  a  breach  oC 
may  be  barred  by  a  fine  with  proclamations, 
397.  a.  n.  9.  n.  3. 

Cannot  restrain  the  power  of  tenant  in  tail  to 
make  a  lawful  alienation,  379.  b.  n.  1. 

See  more  concerning  Conditions,  49.  a.  n.  11. 
48.  b.  n.  6.  50.  b.  n.  1.  59.  a.  n.  9.  ^.  b. 
n.  10.  69.  a.  n.  1.  119.  a.  n.  6.  147.  b.  n.  7. 
150.  a.  n.  4.  153.  a.  n.  6.  153.  b.  n.  9. 
163.  b.  n.  4.  164.  a.  n.  3.  173.  b.  n.  4. 
901.  b.  n.  3.  909.  b.  n.  1.  903.  a.  n.  1,  9. 
905.  a.  n.  1. 1st.  907.  a.  n.  9.  918.  a.  n.  1, 
9,  3.  916.  b.  n.  1.  3.  991.  a.  n.  1.  999.  K 
n.  9.  996.  a.  n.  1.  940.  b.  n.  9,  3. 
n.  4.  959.  b.  n.  1.  971.  b.  n.  i.IL 
n.  1.    353.  a.  n.  1. 

Conditional  Fees,  19.  a.  n-  9, 3, 4. 

Conditional  fjimiiation, 
49.  a.  n.  9.    903.  b.  n.  1. 1. 

Conditional  Purchases,  994,  a.  n.  9. 

Confession  of  viUenage,  199.  b.  n.  9. 

Cof^rmationi 

From  lord  paiamoont  to  tenant  panvaU,  effisct 

of,  159.  b.  n.  1,  9. 
Grant  to  tenant  at  will,  enures  as  a,  49.  a.  n.  l. 
What  is  its  operation,  995.  b.  n.  1 ,  a,  3. 
In  what  it  differs  from  a  release,  996.  a.  n.  9. 
Is  good  without  privity,  ibid. 
Must  confirm  the  whole  estate  of  a  tenant  of 

freehold  or  inheritance,  but  may  confirm  part 

only  of  a  term  of  years,  997.  a.  n.  1. 
By  enlargement  should  be  distinguished  from  a 

conveyance  or  devise  to  the  right  faein  of 

tenant  for  life,  999.  b.  n.  1. 
Before  induction  is  void,  300.  b.  n.  1. 
Of  leases  made  by  ecclesiastics,  301.  a.  n.  1. 
To  lessee  for  years  to  make  him  tenant  for  lifr, 

307.  b.  n.  1. 

See  more  concerning  Confirmation,  45.  a.  n.  0, 
7,  8.  159.  b.  a  3.  187.  b.  n.  4.  996.  a.  a  1. 
300.  a.  n.  1. 

Congfd'EUre, 

the  king's,  95.  a.  n.  4.    134.  a.  n.  4. 
Conquest,  (the),  76.  b.  n.  1. 

Consanguinity, 
Diffierent  degrees  of  In  the  canon  aod  dnl  law, 

93.  b.  n.  3. 
An^rs  upon,  94.  a.  n.  1,  9. 
See  more  oonceraJng  Consanguinity,  33.  b.  n.  9. 

160.  a.  D.  1.  33^  a.  a  1. 
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Camseni  of 
for  years,  to  firery  of  teism,  i^-}*'  ^  ^' 
See  vMorc  oonceniiiig  Conaeiit,  iMd.  79.  b.  n.  1. 
8o.a.  n.  1.    94.  b.  n.  1.    i9ia.iLi.    195.  b. 
a.  1. 

CaasarwiUfrs  of  the  PeacCf  1 14.  b.  n.  1. 

Comsiderationf 
Good,  1Q3.  a.  n.  8. 
Vdnble,  ibid. 

Of  blood,  ibid.    ago.  b.  n.  1.  X.  ^ 
See  naorc  oooceming  ContideimtkHi,  49.  a.  n.  l. 
990.  b.  n.  1.  V.  4. 

(jmtpiracyt  161.  a.  b.  4. 
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Higb,  office  of,  extinct,  74.  b.  n.  1. 

CoBffniCfiofiy 
or  conuDon  law  after  tbe  same  b  declared  by 

ftatate,  115*  &•  n.9. 
or  laur,  as  to  manumistion*  133.  a.  n.  3. 
See  MDie  coooeTning  Constroctian  of  law,  147.  a. 

n.  3.    183.  b.  IV  1* 

Consul,  among  tbe  Bomani,  168.  a.  n.  5. 


or  rojal  antbority,  as  to  bomage,  86.  b.  n.  i. 


and  ezecutoiy  estates  and  interests, 
and  possibilities  witb  an  interest,  tbe  transmis- 
sibiiity,  cooTeyaace,  asrignment,  and  devise  of, 
n.  1. 


Omihtgent  Interest 

Orawifeiucbattebreal  andpersonal,  351.8.  n.1. 


tTsanwa,   cannot  be  remedied  by  any  subse- 

qaeot   agreement,   covenant,   or  assignment, 

«9ft.  b.  n.  9. 
Kot  to  caereise  powers,  34a.  b.  n.  1 .  VII. 
See    aMHe   ooncenung  Contracts,   33.  a.  n.  10. 

36.  b.  n.  7.     47.  b.  n.  7.    79.  b.  n.  1,  2.  4. 

193.  a.  u.  8. 

OnUrtbutiaHf 
0£  tcsaat  for  liie  towards  redemption  of  mort- 
308.  a.  n.  1. 


CoxcejfanceSf 
At  coouDoo  law  and  to  nses,  difierence  between, 

188.  a.  n.  13.    371.  b.  n.  i. 
By  leloas,  &c  42.  b.  n.  3. 
By  castofD,  as  to  the  secret  examination  of  femes 

'oorert,  191.  a.  n.  1. 
Tortious  and  lightliil,  971.  b.  n.  1.  I.  3. 

OmoeyancerSf 
The  practice  of,  in  assigning  terms  for  yean  to 
attend  ^the  inberitance  to  prevent  dower, 
908.  a.  n.  1.  — 
Tbe  practioe  of,  in  advising  upon  titles,  consi- 
dered bj  liird  Uardwicke  as  the  reason  of  the 
determinatioo  in  Radnor  and  Vandebendy, 
ibid. 

ComuBancef 
SpwRav,  89»  b*  n<  6. 
or  property  in  K.  B.  145.  b.  n.  1. 


CaparcenerSf 
How  affected  by  each  other's  acts,  183.  b.  n.  4. 
What  may  be  divided  between,  165.  a.  n.  1. 4. 8. 
What  seisin  of  one  will  give  possession  to  tbe 

other,  186.  b.  n.  6. 
May  release  inter  se,  ii9.b.  n.i. 
Fine  levied  by  one  to  another,  bow  it  operates, 

ibid.  « 

Jnler  ae,  wbat  amounts  to  an  oniter  of  vat, 

943.  b.  n.  1. 
Disseisin  of  two,  where  one  of  them  hath  issue 

and  dies,  384.  b.  n.  (A.) 
See  more  concerning  Coparceners,  148.  b.  n.  9« 

I53.a.  n.  1.    164.  a.  n. 4, 5. 7,  8.    165.  a.  n.3. 

166.  b.  n.  9, 3.    167.  b.  n.  I,  9.    174.  a.  n.  4. 

I74.b.  n.5.   i75.a.n.i.  i78.b.  n.  9.  188.  b. 

a.  8.    900.  b.n.1.  943.9.0.1.    949.  a.tt.9. 

987.  a.  n.  1.  973.  b.  n.  9. 

Com/, 

Of  court  roU,  96.b.  n.4. 

Sworn,  98.  b.  n.  1. 

Of  a  record,  1 17.  b.  n.  4. 

Copyhold, 
Purchased  by  an 'alien,   escheats  to  the  lord, 

9.  b.  n.  4. 
In  pleading,  must  be  Expressed  to  be  ad  vdfMH" 

totem  <2omtm,  58.  a.  n.  1. 
Surrender  of,  may  be  taken  by  lord  or  stewaid, 

oat  of  the  manor,  58.  a.  n.  4,  and  that  without 

special  custom,  59.  a.  n.  6. 
What  estate  passes  by,  59.  b.  n.  9. 
Where  there  are  two  stewards,  grant  of  by  one 

is  gpod,  58.  a.  n.  5. 
Guardian  in  socage  may  grant,  in  his  own  name, 

58.  b.  n.  3. 
Heir  cannot  hold  courts,  during  the  interest  of 

his  guardian,  ibid. 
Grant  of,  in  reversion,  by  domhna  pro  tempate, 

good,  5^*  b.  n.  4* 
In  fee,  lord  disseisor  may  accept  surrender  of, 

and  admit  to,  but  not  if  held  for  life  oa]j, 
.  58.  b.  n.  5* 
Grant  of,  by  heir  before  assignment  of  dower, 

not  binding  on  dowress,  58.  b.  n.  6. 
Custom  of  granting,  may  be  destroyed,  as  to  tbe 

particulflir  tenant,  but  remain  as  to  reversioner, 

58.  b.  n.  7. 

Tithes  grantable  as,  58.  b.  n.  9. 

Cannot  be  partitioned  without  lord's  license, 

59.  a.  n.  I. 

Release  of,  by  and  to  whom  it  may  be  made, 

59*  *•  ^  '• 
Forfeiture  of,  by  lease  or  alienation,  what  attompts 
to,  59.  a.  n.  3, 4. 
Forfeiture  of,  by  nonpayment  of  fine,  what, 

60.  a.  n.  1. 

By  waste  what,  and  by  whom,  and  wbcn  to 

be  taken  advantage  of,  63.  a.  n.  1. 
When  relieved  against  in  equity,  ibid. 
Whether,  for  at&nder,  before  admittance, 
89.  a.  n.  1 . 
Admittance  to,  whether  compellable  by  action 

oa  tbe  case,  59.  b.  n.  6. 
Fine  upon  admittance  to,  by  whom,  and  irbat 
payable,  59.  b.  n.  8.  309.  b.  n.  1. 
What  reaionaUe>  or  not,  80.  a.  n.  1.       , 
Entail  of,  baiabla  by  loirMidcrt  orreooveiy,  or 
forfeiture  and  re-gnnt,  8o.atti.  3.  60.  b.  n.  1. 
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CopyhMf 
Trees  npoo,  tfesput  lies  against  the  lord  for 

cutting,  60.  b.  D.  4. 
Sorrenderee  of,   hath  nothing  till   admittance, 

though  his  heir  shall  be  adioitted,  60.  a.  n.  2. 
Acceptance  of  rent  hy  the  lord,  a  cood  admit 

tance  to,  ibid. 
Admittance  of  a  second  surrenderee  to,  an  ad- 
mittance of  tiM*  fir»t  b^  implication,  ibid. 
Whether  surrender  of  good,  if  made  by  any  other 

than  the  customary  symbol,  61.  a.  n.  a. 
As  to  the  coramencanent  of  the  surrenderee's 

estate  in,  69.  a.  n.  1 . 
Propriety  of  receiving  fealty  for,  66.  b.  n.  5. 
Devise  of,  may  be  by  writing  miattested,  1 11.  b. 

n.  3. 
Whether  within  the  32d  Hen.  8.  respecting  par- 
titions, 187.  a.  n.  a. 
Not  withm  the  stat  of  uses,  371.  b.  n.  i.  ViU.  s. 
Tenures,  93.  a.  n.  1 . 
See   more    concerning    Copyhold,    14.  b.  n.  6. 

33.a.n5   4i.b.  n.3.  44.b.n.7.  58.b.n.a.8. 

59.  a.  n.  5.    59.  b.  n.  i.  3,  4,  5.    66.  b.  n.  9. 

61.  a.  n.  1.  63.  a.  n.a.    63.  a. n.  3,3.    88.b. 

Q.13.16.     iii.b.n.1.      I74.a.n.i.     i85.a. 

n.9.    190.  b.  n.  4.    390.  a.  n.  1.  V.  3.    390.  b. 

n.  I'X.    338.  a.  n  i. 

Cojpyhclder^ 
Whether  debt  lies  against  for  his  rent,  57.  b.  n«  1. 
See  more  concerning  Copyholders,  186.  a.  n.  4, 
357.  b.  n.  1. 

In  sheaves  or  cocks,  or  loose,  or  in  straw,  may 

be  distrmined,  47.  a.  n.  1 6. 
&C.  growing,  may  be  distrained,  47.  b.  n.  i . 

Comage^ 

Tenure  by,  106.  b.  n.  3.  106.  b.  (107.  a.  13th  ed.) 
n.9*. 

Qyrodyy 

Where  grantable  to  more  than  one,  190.  a.  n.  1. 
See  more  concerning  a  Corody,    17.  b.   n.  4. 
97.  a.  n.  3. 

Coroner $y  154.  a.  n.  11.  157.  b.  n.7.   158.  a.  n.  4. 
i6i.a.  n.  4.    168. a.  n.3. 

Corporation^ 
Sole  or  aggregate,  may  take  lands  in  fee  without 

words  of  succession,  where,  8.  b.  n.  7.   9.  b. 

n.  7.  94.  b.  ■.  4. 
Sole,  may  take  chattels  in  succession,  where, 

8.  a.  n.  1.    190.  a.  n.  3. 
Parson  and  churchwardens  may  be  by  custom, 

3.  a.  n.  4. 
Whether  lands  given  to  shall,  upon  dissolution 

of,  revert  or  escheat,  13  b.  n.  3. 
Aggregate,  may  in  some  cases  act  without  deed, 

94.  b.  n»  3. 
Sole,  distinction  between  description  of  by  both 

natural  and  politic  name,  and  by  politic  name 

alone,  94.  b.  n.  5. 
Successors  of,    bound  without  being  specially 

named,  144.  b.  n.3. 
Lesses  from  a,  390.  b.  n.  1.  XI. 

Corporation^ 
Rcfliitter  to  a,  360.  a.  n.  1 . 
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Corporation^ 
See  more  cooceming  Corporations,  a.  b,  n.  13 
15.  b.  n.  4,   16.  a.  n.  1.  43.  a.  n.  1.    45.  a,  n,  4 
53.  b.  n.  8,  9.  66.  b.  n.  3.  109. b.  n. a.   «7i .  l 
n.  I.  VI.  3. 

Costs  in  Actions  or  SuitSy 
At  law,  statutes  respecting,  161.  a.  n.  4. 
-     -    -  how  satisfied  before  and  since  the  statu U 

of  Gioocestcr,  355.  b.  n.  l . 
In  equity,  how  awarded,  ibid. 

Costs  and  Expenses^ 
Of  guardians,  bailiffs,  and  receivers,  89.  a.  n.  3, 4 
See  more  concerning  Costs,  3-2.  b.  n.  4.    55.  a 
n.  4.  357.  a.  n.  3.   303.  a.  n.  1. 

Caoenanty 

To  repair,  generally,  whether  it  extends  to  the 

case  of  fire  within  6  Ann.  c.  31.     57.  a.  n.  1. 
To  stand  sebed,  133.  a.  n.  8.     S05.  b.  n.  it. 

337.  b.  n.  3.    371.  b.  n.  1.  YL  Xl.  1. 
Not  to  alien  a  lease  for  years,  303.  b.  n.  i. 
Against  a  right  of  dower,  308.  a.  n.  1. 

In  gross,  315.  b.  n.  I. 

Not  to  assign  leases,  333.  b.  n.  1. 

Who,  not  a  party  to  the  deed,  may  enter  into  or 

be  benefited  by,  330.  b.  n.  1.     931.  a.  n.  1. 
Action  oi\  for  rent,  369.  b.  n.  3. 
Whether  a  release  is  a  bar  to  a,  before  breach, 

391.  b.  n.  1. 
Action  of,  against  lessor  for  loss  of  a  term  for 

years,  by  recovery  against  the  tenant  of  the 

freehold,  335.  a.  n.  1. 
Penonal,  391.  b.  n.  1. 
Real,  ibid. 
In  law,  ibid. 
Not  to  assign,  extends  not  to  an  under  lease, 

338.  a.  n.  1. 

To  stand  seised,  as  to  discontinuance,  330.  a. 
n.  1.  VII. 

To  stand  seised  by  tenant  in  tail,  effect  of, 
331.  a,  n.  1. 

To  stand  seised,  as  to  powers,  343.  b.  n.  1. 1\^  V. 

How  expounded,  as  to  the  context  Ac  384.  a.  n.  i. 

General,  implied  may  be  restrained  by  express 
covenant,  ibid. 

General,  express,  is  not  restrained  by  a  sabie- 
quent  express  covenant,  unless  it  can  be  cod- 
sidered  as  part  of  the  general  covenant,  ibid. 

A  writ  of,  lies  against  lessor  by  lessee  for  years, 
whether  the  title  be  good  or  bad,  if  he  coven- 
ants to  warrant  and  defend  the  land,  389.  a.  n.  9. 

See  Warranty. 

Covenants, 

Collateral  to  the  grantor^s  interest  do  not  run 
with  the  land,  315.  b.  n.  1. 

Incident  to  a  reversionary  interest,  are  extin- 
guished by  the  merger  of  that  reversionary 
interest,  ibid. 

(The  usual,)  for  title,  reference  to  a  chapter  on, 
384.  a.  n«  1.  •      tr 

Of  early  vendors,  a  purchaser  may  avail  hinucU 
of,  ibid.  .     , 

For  lessor  to  enter  and  view  the  lands  demised, 
351.  a.  n.  t.  ^  u        - 

See  more  concerning  Covenants,  36*  °'  ^  *' 
41.  b.  n.  6.  45.  a.  n.  3.  47-  ■•  ^  '^\^'  ^ 
n.  1.  55.  a.  11.5.  59.a.  n»  4-  •77''>'  «»••• 
379.  b.  n.  1.  .     ' 
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rovexhy  Adf  The,  127.  a.  n.  3. 


Whb  respect  to  pawer8»  ftothorities,  and  tnuts 
in  the  wife,  lis.  a.  n.  6L 

Coverture,  193.  a.  n.  3. 
S41.  b.  n.  1.     347.  b.  n.  1.    See  alao  Boron 
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Cdcts,  35.  a.  n.  6,  7*    See  Fraudi 
Cmaderparts,  439.  a.  n.  3. 
Cwalgfyfeg,  39.  a.  n.  6. 


BoBcdy  Ibr  recorering  beiedltanieiitt  in  different 

ooonties,  154.  a.  n.  9. 
Amiyiitj  of  the  diYiaion  of,  168.  a.  n.  6. 
See  Bore  oooceniing  Counties,   110.  b.   n.  a. 

195.  a.  n.  s.     154.  a.  n.  I. 

0rWaids,38.  b.  n.  1.    88.  b.  n.  16. 

Bareoy^a.  n.4,6.    58. b.  n.  1. 

EodeMstical,  79.  b.  n.  4.  89.  b.  n.  6.  is6.  a.  n. 3. 

OfKk^sBencb.  89. b.  il6. 

0(Chmsaj,lhid. 

OfCoamioaLAw,  89.  b.  n.&     135.  b.n.  1. 

OfBeoord,  117.  b.  n.  3. 

OftbeLord,  133.  b.  n.  I.    141.  a.  n.  3. 

Of  Frieaiand,  the  supreme,  133.  b.  n.  3. 

The  ODontj,  145.  b.  n.  1. 

Bolb,  115.8.  n.  10. 

eoncemlng  Courts,  59.  a.  n.  6. 
6s.  a.  n.  I.    135.  a.  n.  3. 

de  N&rmandie^ 

Gs-  a.  B.  1.     191.  a.  note,  sect.  IlL  3. 
Creaticm  Money 9  83.  b.  n.  5. 


61.  b. 


executor  hj  debtor,  364.  K  n.  I. 
Of  a  testator,  390.  b.  n.  1 .  XIV.  1. 

ore  ooncefning  Creditors,  57.  a.  n.  1. 
ii3.a.a.3.  191.8.  note, sect.  ATI. 8.  333. b. 
A.  1 .    334.  a.  n.  1 .    390.  b.  n.  1.  XHE. 


Commtted  in  Ibreign  countries,  in  what  conrts 

trsbie,  74.  b.  n.  1. 
See  mart  concerning  Crimes,  89  b.  n.  6.    135.  a. 

a.  a.    138.  b.  n.  1. 

Criminal  Judicatwre^  74.  b.  n.  1. 
Crou  Remainders^  195.  b.  n.  1. 


of  the,  93.  b.  n.  3. 
'  of,  in  creating  tenuics,  93.  h.  n.  3. 
The  ri^t  of  the,  as  to  corodies  and  pensions, 

97- a-  0.3. 
Iteto,  309.  a.  n.  1. 

KMrator^ 
^ffwinted  fas  guardian)  bj  the  ecclesiastical 
ooort,  88,k  n.16. 

Cwia  r^gis,  71.  b.  n.  3. 

Cariay, 

Tide  to»  oonfierred  by  possession  of  lessee,  ititb- 
•at  cntrj,39.  a.  n.  3. 


Curtesjff 

Of  an  advowBOO  in  gross,  bj  seisin  in  law,  09  a. 

Of  an  advowson  appendant  (fcmkle)  by  seisin  in 

doed  of  the  prindpal,  39.  a.  n.  4. 
Whether  of  rent  reserred  on  an  estate  of  free- 

hold,  39.  a.  n.  7. 
Of  equitable  estates,  except  where  profits  are 

directed  to  be  paid  during  the  wile's  life  ibr 

her  separate  use,  39.  a.  n.  6. 
Title  to,  how  affected  by  suspension  of  the  wife's 

estate,  29.  b.  n.  3. 
Whether  of  a  title  of  honoor,  sg.  b.  n.  1.    165.  a. 

n.7. 
To  entitle  to,  what  formerly  was  proof  of  issue 

bom  alire,  39.  b.  n.5. 
In  gavelkind  estates  is  of  a  moiety  only,  30.  a.  n.  l . 

Ceases  if  husband  marries,  ibid. 
Shall  be  of  rent  de  novo  granted  in  tail,  30.  a.  n.  s. 
Whether  of  estates  aliened  and  regranted,  30.  a. 

n.  4. 
Whether  of  estates  of  an  idiot,  30.  b.  n.  3. 
Second  husband  entitled  to,  though  there  be  an 

adult  heir  by  the  first,  30.  a.  n.  5. 
Where  wife  has  two  distinct  seisins,  husband  may 

elect  out  of  which  he  will  have  curtesy,  33.  a. 

n.  5. 
Of  a  trust  is  admitted,  390.  b.  n.  1.  XVL 
Of  titles  and  dignities  has  long  ceased,  335.  b. 

n.  3.  ni. 

Tenant  by,  cannot  vouch,  but  may  pray  in  aid, 

384.  b.  n.  1. 
See  more  conceming  Curtesy,  19.  a.  n.  3.    39.  b. 

n.3,4.  3o.a.n.3.  30.b.  n.4. 6,7.  40.  a.n.1,3. 

4i.b.  n.3.  53. b.n.  11.  54.a.n.  1.  57. a.n.1. 

80.  a.  n.  1.    11 1  a.  n.  1.    166.  b.  n.  3.     174.  b. 

n.5.    175. a.  n.3.    305.a.  n.  i.3dly.    305.8. 

n.  1. 4thly.    308.  a.  n.  1 .    341 .  a.  n.  4.    341 .  b. 

n.  1.    373.  b.  n.  1.    390.  a.  n.  1. 

Customy 
Essentials  to,  110.  b.  n.  1. 
Extent  of,  1 10.  b.  n.  3. 4. 
Its  effects  upon  testamentary  dispositions  of  per- 
sonalty, 176.  b.  n.  5 1,  6. 
Spedal,  89.  a.  n.  7.     i76.b.  n.6.     190.  a.  n.  3. 
General,  89.  a.  n.  7. 
Of  the  province  of  York,  176.  b.  n.  7. 
Of  London  as  to  notice  to  quit,  370.  b.  n.  1. 
See  more  concerning  Custom  of  London,  111.  b. 

n.  4.     176.  b.  n.  8,  9. 
See  more  conceming  Customs,  in  geiiera],  33.  b. 

n.7.  10, 11.  41. a.  n.5.  43. a.  n.3.  43. b.  n.3. 

49.  a.  n.  6.    58.  a.  n.  4.   58.  b.  n.  4.  7.   59.  a. 

n.4. 6.  60.  a.n.1. 3.  6o.b.  n.1,  61.  a.  9.3. 

63.  a.  n.  1.    68.  a.  n.  5.    70.  b.  n.  3.    83.  a. 

n.  3.     85.  b.  n.  1.     88.  b.   n.  13.  15.   16. 

93.  a.  n.  1,  3.     110.  b.  n.  3.     111.  a.  n.  3.  5. 

iii.b.n.3,4.  ii3.b.n.3.   115. a.  n. 8,9. 15. 

131.  a.  n.  1.     134.  b.  n.  1.     140.  b.  n.  1, 3. 

141.  a.  n.  3.  4, 5.     154.  a.  n.  7.    155.  ^  n.  3. 

171. b.  n.5.   i75.b.n.4.   i87.a.n.  1.    870.b. 

n.  1.    371.  b.  n.  1.  Tin.  1.    379*  1>*  n.  1. 

Cushmary  Descent,  140. b.  n.3. 
Customary  Freeholdy 

Will  be  intended,  in  pleading.  If,  &c.»  50.  a.  li  1. 
Cases  of  instanced*  49.  a.  A.  6. 
What,  and  what  copyhold»  59.  b.  n.  i. 
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INDBX  TO  KOT£S* 
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Customary  FreehMf 

Does  not  entitle  lo  vote  «t  decliow,  ibid, 
fieealw  338.  a.  a.  1. 

CvpreSf 
'Doctrine,  220.  b.  n.  1. 

iistate,  in  Littleton  sect.  359.  lord  Wilmot'fl  re- 
aiarks  on  the,  118.  b.  n.  3||. 

Cyrographunif  239.  a.  n.  i. 


D. 

Damagejeasara^  47.  a.  n.  la,  13. 
Dama^eSf 

Special,  56.  a.  n.  9. 

Bjr  rMflOQ  of  a  false  and  mafidoas  suit,  161 .  a.  n.4. 

Double,  154.  a.  n.  5. 

On  default,  155.  a.  n.  3. 

In  waste,  355.  a.  n.  1. 

Bt  the  statute  of  GlonoeiCer*  355.  b.  0.1/ 

Were  to  be  recovered  at  common  law,  in  personal 

and  mixed  actions«  but  not  in  real  actions, 

ibid. 
See    more    concerning  Damages,  33.  a.    n.  5. 

3f .  b.  n.  4,  5.   33.  a.  n.  1,  a,  3.  6.   37.  b.  n.  a. 

3ft.b.n.  15.   ii7.a.  n.  1.    137. b.  n.4.    141.8. 

n.  9.    154.  b.  n.  1.    155.  b.  n.5.    i6t.a.  n.4. 

ao8.  a.  n.  1.     Q51.  a.  n.  1.     967*  &•  n-  i»  i. 

990.  b.  n.  i.XV. 

DaUy  Of  a  lease,  46.  b.  n.  8,  9. 

X/oyy  The  natural,  as  to  rent,  909.  a.  n.  9. 

lytanSf  Various  kinds  of,  95.  a.  n.  1. 

Deaneries^ 
Account  of,  and  of  the  mode  of  election  to,  95.  a. 
>^  3*  4*     134*  a*  n*  4* 

Death, 

Of  lessor,  47.  a.  n.  8. 
,    Of  feoffor  or  feo^ee  before  entry,  48.  b.  n.  5. 
Civil  and  qatumi,  139.  a.  n.  1.     133.  a.  a  1.  3. 
181.  b.  n.  5. 

Iha^hhed  DispositkmSf  m.  b.  n.  1. 

By  lx>nd,  47.  b.  n.  8. 

Action  of,  whether  it  lies  against  copyholder  for 
rent,  57.  b.  n.  1 . 

Action  of;  forrent«96i9.b.  n.3. 

See  more  concemmg  an  action  of  debt,  83.  a.  n.4. 
83.  b.  n.  1.  90.  b.  11.3.  i46.b.  n.1.  304.9.n.i. 

On  record  to  the  crown,  909.  a.  n.  1.  V.  3. 

To  the  crown  by  simple  contract,  909.  a.  n.  l.V.  1 . 

Attachment  for,  aa  to  disseisin,  330.  b.  n.  1. 

By  simple  contract,  a  judgment  after  a  vendor's 
death  in  an  action  on  the  case,  in  the  nature 
of  an  action  of  deceit,  in  cate  of  fraud  in  the 
vendor  can  only  charge  his  property  as  a, 
384.  a.  0.1. 

Debts, 
Of  aH  aAoestor,  by  the  Romtn  law,  n^ere  payable 

by  his  heir,  191.  a.  note,  sect.  VI.  5. 
By  simple  contract,  19! .  a.  note,  sect.  VI.  9. 
By  spedahy,  ibid. 
To  the  cvown,  ibid.  '^49.  b.  n.  1. 
Of  fword,  191.  a.  note,  t6CL  fl.  9. ' 
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D^U, 
Of  » testaforv  9o8.%  (M0.  b.  I3th«d.)  b^  1 .  4dly 
To  the  crown,  succinct  view  of  the'p>wgatiy< 
•lenedies  t»r  the  raco^ery  0^1 
I.  At  the  common  law  t 
IL  UnderthestatmieofH.dc 

III.  Under  the  statures  of  Q.  Elix. ;  and  undec 

thf^  act  paascd,  for  ttiis  purpose*  io  the 
reign  of  lii»  present  Majesty  i 

IV.  Of  the  general  efi^t  of  these  reaedies, 

909.  a.  n.  1. 
Specified  or  scheduled,  or  not,   990.  b.    n.   i. 

XIV.  9. 
To  the  crown,  no  outstanding  term  is  a  protection 

against*  990.  b.  m*  1.  XV. 
And  legacies,  990.  b.  n.  1.  XIV.  3,4. 
Genem;  spedied,  990.  b.  n.  1.  XIV.  1. 
See  more  concerning  Debts,  19.  b.  11.9.    17.  b. 

a.  3.    44.  b.  n.  3- .  47.  a.  n^  4.    47.  b.  m.  9. 

57.  a.   n.  I.      »5P.  a.  n.  9.      191.  a.    note, 

sect  VI.  5.    19  u  a.,  note,  sect.  VI.  9.    994.  a. 

n.  1.   939.  b.  u.  1.    964.  b.  n.  i.    971.  a.  a.  1. 

Debtor, 
To  the  king's  debtor,  909.9.  n.  1.  V.  3. 
Made  executor  by  creditor,  964.  b.  n.  1. 

Debtors,  Insolvent,  191.  a.  note,  sect  VI.  8u 

Declaration, 
In  ejectment*  45.  a*  n.  7»  B. 
OffideIity,(S8.  b.  n.  1. 

(In  pleading')  as  to  general  cnstoms,  89«  a.  ■.7. 
Of  rights,  1 90.  a.  a.  4« 

Decrees,  Interlocutory  and  final,  168.  a.  n.9. 

De  Donis  (the  Statute), 

What  is  intailaUe  within,  90.  a*  a.  5. 
Does  not  extend  to  the  Isle  of  Man,  iK 
See  more  concerning  the  statute.pe  doai|*iai4«. 
n.  1.    397.  a.  n.  9.1. 

Deed, 

Delivery  of,  49.  b.  n.  5. 

Indented,  186.  a.  n.  9. 

A  deed,  void  as  a  bargain  and  safe,  nay  operate 

as  a  covenant  to  stand  seised ;  and  0R!«  tent, 

971.  b.  n.  1.  VI.  I.    337.  b.  n.  9. 
Whether  a  deed,  void  as  a  surrender,  may  opecate 

as  a  covenant  to  stahd  seised,  337.  b.  n.  9. 
A  deed,  though  void  as  a  bargain  and  sale,  for 

want  of  inrolroent  may  operate  as  a  grant  of 

a  reversion  expectant  on  a  lease  Ibr  years  or  at 

will,  337.  b.  n.  9. 
To  whom  the  custody  of  it  belongs  in  the  cast 

of  contcyfnfes  to   mes*   6.  «.  a.  4»     Soe 

Chartert, 
One  named  in  the  habendiMB  only  shaU  tAt, 

7f  a.  n.  ^ 
Where  one  not  a  patty  to  it  shall  take  hy  it  or 

not.  96.  br  n.  4.  ... 

Profert  of,  where  necessary  or  not,  3^  l^  a.  tf. 

996.  a.  n.  I.     971.  b.  n.  i.  VI.  9. 
Non  e$i  factum,  where  pleadable  to,  35.  b.  n.  7. 

Of  a  body  corporate,  when  oomplctt*  gS.  a>  a^^ 
Delivery  off  what  is,  3^.  a.  n.  6. 
Of  a  feme  covert  void,    of  an  infant  voidabfe, 

49.  b.  0.  4. 
Tilings  incorporeal  wi|l  not  pasi  withont*  47.  a. 

n.  2.  • 
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Dai, 

Of  «i  Iniiiif.  on  wlwt  gf6fiiids  it  if  cooitnied 

midabJe  ooly,  51.  b.  n.  3. 
Wbea  and  how  to  be  eKplained  or  altered  by 

parol  a^i  cement,  999.  b.  n.  9. 
DWerentkindaof  deeds,  143.  b.  0.3.  339.8.0.1, 

CintiHid  ;  rased ;  interltiied ;  or  witb  broken  or 

^thecd  aeala,  35.  b.  n.  7.    3t5.  b.  n.  1. 
Wbo  boond  b^r  without  sealing,  330.  b.  n.  1. 
Wbere    indentatioa  necessary    to  its  Talidity, 

M9.n.  n.  K. 
inm  not  n  fMUtj  to»  may  be  boond  or  benefited 

bT,a3i.  a.    n.  I  ♦. 
Cocrt  will  not  detain,  though  found  not  to  be 

thooe  of  the  party  producing  them,  331.  b.  n.  1 . 
CcastroctJOD   of,  as  to  general  and  particular  in- 

teotion,  371.  b.  d.  1.  VIL  3. 
is  to  technical  expressions,  371.  b.  n.  1.  VII.  3. 
See   BMire    concerning  ]>eed8,  6.  a.  n.  5.  7.  a. 

a.3,4.    ^b.  n.1.    36.8.  n.  1,3,3,4.7.    45.  b. 

n.  1.     48.  a.  n.  I.  7, 8.   49.  a.  n.  8.    53.  a.  n.  i. 

5:2.  b.  n.  4.    94.b.  n.3.     115.8.0.5.    171.  b. 

a.  4.     1^.  b.  n.  4,  5.    335.  a.  n.  3.    335.  b. 

n.  3t.    ^^33.  a.  n.  1. 
DuTy  47.  m.  n.  11. 

Of  tenant  for  Ufe,  46.  a.  n.  3. 

Of  TDocfaee,  46.  a.  n.  3. 

Bv  one  wbere  two  are  Touched,  386  a.  d.  1. 

Of  so  obligation,  307.  a.  n.  3. 
When  it  omj  be  made,  336.  b.  n.  1. 

Defencr, 
ilcfil  inport  of  the  term  io  pleadings,  137.  b.  n.  3. 
See  marc  oonocming  Ileience,  137.  b.  n.  3,  4. 
135.  bw  n.  I. 

Dtfemdants,  Obstinate  and  vexatious,  161.  a.  d.  4. 

D^UutioMy 
Of  s  word  and  its  ttymology  ooofounded,  110.  a. 
s.  1. 

Jcriiactien  of,  331.  b.  n.  1. 

In  its  general,  and  in  its  particular  signification, 

331.  b.  n.  1. 
Grounded  Qgk  tbe  non<performaQoe  of  a  covenant 

rea]p33i.  b.  n.  1. 
la  levying  a  fine,  331.  b.  n.  1. 
Sec  fBoie  concerning  Deforcement,  390.  b.  n.  1 .  UL 

330.  b.  n.  I. 

Weonsangmnity,  difference  of,  in  tbe  civil  and 

csaon  law,  33.  b.  n.  3. 
^  to  iisifisin,  &c.,  339.  a.  n.  3. 
Kot  expressly  named  in  tbe  Levitical  law  art  yet 
prsUbited  by  that,  and  tbe  33  H.  8. 335.  a.  n.  1. 
marc  concerning  Degrees,  33.  b.   n.  1,3. 
94- «.  "-1. 
Dfiay,  In  criminal  justice,  195.3.  n.3. 

UeUgateSf  Coort  ff,  79.  b.  n.  i* 

DeUoeiy^ 
Or  birth  of  a  chDd  before  or  after  the  niaal  time, 

133.  b.  n.  I,  3. 
OfdoacrbytbcibcriC34,b.  a  4* 


Of  a  bond,  36.  a.  n.  6. 
Of  a  deed  as  an  escrow,  36.  a.  n.  3. 
-    .    .    by  an  infant,  51.  b.  n.  3. 
See  more  concerning  the  delivery  of  a  deed, 
36.  a.  n.  4. 7.     49.  a.  n.  1. 

Demandy 
Of  rent,  where  necessary  or  not,  to  give  title  to 

reenter,  &cc.  303.  a.  n.  3.    303.  a.  n.  1. 
For  money  to  be  paid  at  a  certain  place  may  be 

made  at  any  other  place,  310.  b.  n.  if. 
See  more  concerning  Demands,  153.  a.  n.  6. 

153.  b.  n.  3.     901.  b.  n.  1.  3.     3n3.  a.  n.  1. 

391.  b.  n.  1. 

DetnesttCy 
Ancient,  154.  a.  n.  11. 

Lands  in  tenure  cannot  be  said  to  descend  as 
demesne,  340.  b.  (341.  a.  13th  edit.)  n.  1. 

Demesnes^  Of  a  manor,  44.  b.  n.  7.   .  133.  a.  n.  1  • 

Demisif  47.  b.  n.  7. 

Demist  or  Concessit  49.8.  n.  1. 

De  tnodo  leoandi  Jines^  131.  a.  n.  t. 

Demurrery 
Trial  on  a,  155.  b.  n.  5. 
To  evidence,  155.  b.  n.  5. 
See  more  concerning  Demurrer,   73.  a.    n.  3. 
115.  a.  n.  15.     i§4.  a.  u.  4.    383.  a.  n..  i. 
303.  a.  n.  1. 

Denialf  Of  rent,  160.  b.  n.  3. 

Denization^  139.  b.  n.  6. 

Denizeny  13.  a.  n.  7. 

Depasturing,  The  right  of,  361.  a.  n.  i. 

De  pnerogativa  regis,  131.  b.  n.  3. 

Deputy,  107.  a.  n.5.     165.  a.  n.  8. 

Descender,  A  fi>rmedon  in,  1 15.  a.  n.  t. 

Descent, 
Authors  upon  the  law  of,  10.  b.  n.  1.     14.  a.  n.  3* 
Ex  parte  matermit  where  it  continues,  and  what 
shall  be  a.  purchase  and  break  the  descvnt, 

13.  b.  n.  3. 

What,  and  what  a  purchase,  in  case  of  a  devise  to 

the  beir,  ibid. 
May  be  through  one  parent,  though  the  other  be 

an  alien  or  attunted,  13.  a.  n.  7. 
Where  prevented  by  seignory  and  homage,  13.  b. 

n.3. 
Wbere  to  the  heirs  ex  parte  matemd,  1 3.  a.  n.  4, 5. 
By  the  half  blood,  why  excluded,  and  wbee, 

14.  a.  n.  3*  ^* 

To  daughters,  by  different  femes,  as  heirs  to  their 

father,  14.8.  0.5. 
Where  course  of,    enlarged  by  having   issue, 

19.  a.  n.3. 
How  affected  by  1 1  and  13  TT.  3.  c.  4.  8.  a.  n.  8. 
Defeated  by  dower,  341.  a.  n.  1. 
Of  legal  and  equitable  estates  tbe  same,  191.  a. 

note,  sect.  VI.  1 1 .  390.  b.  n.  1 .  X  VI. 
Partible,  175.  b.  n.  6.    176.  a.  n.  1. 
The  froiu  of  teiuue  incident  to,  191.  a.  not« 

VI.  11. 
Of  a  remainder  or  reversion,  339.  b.  n.  3. 
Which  tolls  entrv,  34i>  b.  n.  1.  343.  a.  n.  1. 
To  the  heir  of  a  disseisor,  378.  b.  n.  i.  ^47.  b.  u.  1. 
By  the  SaUc  law,  334.  b.  u.  3.  lU.  . 
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Descent^ 

Of  the  cnnrn  of  IVance»  and  of  other  dignities 

there,  325.  b.  n.  a.  III. 
Of  fiefs,  as  to  females,  325.  b.  n.  X  III. 
As  to  remitter,  347- b.  n.  1. 
.  To  tbe  heir,  canmot  be  where  th^  ai^ostpr  is 

secluded  from  taking  38Q.A.  n.  i. 

,  See  more  coocemJug  Peacept*  8.  a.  n,  a,  9.^  n.  4. 

io.  a.  n»3-    11.  a.n.  1.    ii.b.  11.3,4.    is.  a. 

a.  4.    15.  b.  n.  a.  4.    17.  b.  n.  3.    18.  t|.  n.  9. 

.,  .l^a.4i.3»V  a4-b.  p.9.3.  !)5.a.i^i^  aftb. 

;;  .,  n»$'    37,  a.  n.  5.    98,  a.  D.  8,   491.  a,  n.  3. 

4p.  b<  n.  3.  55.  b.  XL  9.  57.  h.  D.  6.  60.  a-  n.  1. 

r.    ^87-Kn.i.  88.b. ii.2.5,.6. 11.13,  gi.b.  n.  1. 

„t .  ^^f^*^'^'    94-  h.  n.  1,    1 10.  b.  n^  4.    140.  b. 

n  a.    ^65-  a*  n.  4.  7,  8,  9,    175.  b.  n.  3,  4. 

y,/^j6.,^,n,i.  S36,a.n.  I.  938.8.0.1.  939,8. 

"n.  1.  4.    939.  b.  n.  1,  9»  3<    94p.b.  n.  9,  3. 

S49.  a.  n.  1.    943.  a.  n.  i^    94^.  b.  a.  J,  9. 

ij  ,^  {^48^  a.  n.  1 .  949.  a,  n.  1.  950.  b.  u.  1.  977.  a. 

n.  1.  334.  b.  n.  1. 

Hescriptum,  of  a  OMpooration  aoie.  gi^.  b.  n.  5. 

jytipifnttf,  Barony  of,  155.  a.  n.  6. 

Detainer  of  rent,  161.  b.  n.  9. 

Dttainrnent  bf  dhartfrs,  39.  a.  n.  3. 

JMpnu^  Sor  charters,  90.  a.  a  9. 

jDeviie, 

\  0t  Itod,  passes  the  fee  without  words  of  inherit- 
'*     ' artte,  Ir  the  devisee  is  charged  with  a  gros^  sum, 

'   '"■g.  b.  n.  9.  * 

'  fftirt,  tf  the  Sum  be  payable  out  of  the  profits  of 

-   '  the  land.  ibid. 

• ''Cbnstrnctlon  of,  protimo  amMngulnUatit  et  tanr 
gtdnii,  id.  b.  n.  9. 

Construction  of  a  devise  to  A.  and  his  heirs  male, 
97.  a.  n.  4. 
..  Hiftfory  of  ike  ^wer  cf  diapoaiiig  by»  111.  b. 

n.  1.  3,4. 
,  <  Beqaiaftes  to  a  devisev  within  99  Car.  9,  c  3,  and 

extent  of  that  stat.  1 1 1.  b.  n.  3. 
"J^yjitubtom^  \diora  it  sbooid  even  now  be  re- 

I  : sorted  to, flij.  b.  1L4. 
:rJiSSoatio£'iy^  iocdosistent  onei  In  the  suae  will, 

91.  a.  n.  4.     119.  b.  n.  1. 
« J  fiopolstiAioiife,  a  19.  b.  n.  9. 

Of  lands  operates  as  a  legal  conveyaiice»  191.  a. 
note,  sect.  VI  10. 
.1  Oliaads  t»  be  sold  by  ezeciitoni,  a36.  a.  n.  1. 
Executory,  941.8;^.  |.   971.  b.  n.  1.  VII.  9. 
By  statute  and  by  custom,  971.  b.  n.  i.  VIU.  1. 
In  geoeml^  terms,  whether  it  passes  estates  in 
o'    «iQrtga^  and  trust  estates,  905.«,  n.  i.  sthJy. 

•  87d.b»n.  I. 
»  6eo  «orc  oonccming  DeTises*  9.  b.  «.  3.  19.  b. 
n«  9.  14. 'a.  n.  6.  90.  b.  n.  9.  99.  b.  n.  4. 
fidt  ft.  n.  8.  36.  b»  a. 6^  41. b.  0.5.  49.  a.  a.9. 
59.  b.  n.  9.  7.  69.a.  n.  1.  88.  b.  n.ii,  111. a. 
11.5.  ,ii9.b.  n.9.  113.8.0.9,3.  144,8.0.7. 
185.  a.  n.'iq.  213.  b.  n.  1.  923.  ^.  n,  i. 
940.  b.  n.  9,  3. 

Dialogue  (The)  of  the  Exckequer,  68.  b.  u.  7, 
niesjuridicuSf  .13^.  a.  %  1.     ., 
Dies  mnjufidicif  13*.  a.  o.^.' 
Dignifies, 
Utiesof;  king  C8nno|^*c«eitjj,.wiih  a  meio^  be- 
tween baron  aiid  baronet,  16,  b.  n.  8. 
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Dignities, 

,   How  dcterm^le4  or  surrendered,  16I  b.  q.  a. 
Precedence  in  respect  of,  i/J.  b.  n.  4. 
May  be  granted  without  naming  a  place4  90.  a.  n.  $• 
tutail  thereof  caaiiot  be  barred^  ibid. 
Whether  husband  entitled  to,  by  curtesy^  9^  h, 

n.  1,    165.  a.  n.  7. 
Annexation  of  creation  money  to,  83.  b.  n.  5. 
Though  in  abeyance  luay  be  revived  by  royal 

nomination,  165.  a.  n.  6. 
To  whom  descendible,  165.  a.  n.  7,  8. 
See  more  concerning  Dignities,  9,  a»  a.  s«   1^  b» 

n.  3.  iS.  k  n.  1.   165.  a.  &  4. 

Diocese,  94.  a.  0. 3. 

DisabiUtjf,  190.  a.  n.  3. 

Disappropriation,  46.  b.  n.  i. 

Disclaimer,  46.  a.  n.  3. 

Disccn^uancesy 
Where  originally  for  life,  «nbe^ged  by  aouessioa 
of  the  fee,  4a.  b.  n.  9. 

Discontinuance,  , 

L  General  import  oU'^^'  9'ti.t, 
Usual  Import  of. 
At  present ; 

In  Littleton's  time,  ibid.    ' 
Analogy  t>et^een  it»  and  intemptioo  (and 

prescf  iption)  in  tbe  CMk  law^  iM^    ' 
A|)plies  solely  to  those  cases  where  the 
freehold  is  divested,  ibid. 
II.  By  cocles?a<ificifI  persons,  395.  b.  n.  1. 
Ill:  By  persons  •ciaed^re  latfrin,  ilrld.  n.  a. 
IV.  By  teoattts  in  taSI'  wift  resp«ct  to  their 

issue,  396.  b.  lif.  1. 
V.  By  tctusit4  is  t«il  vtMa  ttiptei  to  Ifae  rerer- 

sioner,  397.  a.  n.  1.  333.  b.  n.  1. 
VL  By  tenants  in  tail  with  respect  to  those  in 
remainder,  397.  H,  n,  a. 

Observadons    on   the   Ctfect   of  the 
statutes  dc  donU  and  ^le  ea^ptsro,- 
ibid.  V 
Distinction  between  a  remainder  li- 
mited alter  an  estate  tail«  aAfl  aDon- 
ditionaJ,  or  contingent  usc^  l^ted 
upon,  or  after  such  an  estate,  il>id.II. 
As  to  clauses  for  shifting  the  se- 
cotod  estajtc»oii  the  accession  of 
the  fiimily  e&tatcL  ibid.  11, 1- 
As  to  clauses  rnj/»uiiug  persons, 
to  whom  estates  are  limited  in 
strict  settleroeut,  to  take  tbe 
name  and  use  the  armis  of  tbe 
settler,  ibid.  II.  9. 
Itie  injunction  of  taking  a  p^* 
cular  name,  and  using  p^^* 
cular  arras,  is  sometimes  iai- 
properly  used,  ibid.  II.  3*  ^ 
VII.  Modes    of    conveyance    which    work'   s 

discontinuance,  330.  a.  n.  1. 
VIU.  Cannot  be  of  tilings  lying  in  gitmt,  nnletf 
by  election!  339,8.  n.  l. 
IX.  The  conveyance  must  be  of  such  an  estate 
as  in  its  originaji  creatioA  tasy,  by  bessi- 
bility,  endure  hcyoud  the  life  .oi  the 
tenant  in  tail,  333.  a.  n.  1.  ,  ^ 

Ends  when  the  estajte  cpnvcpxd  dctennilies, 
ibid. 
X.  To,  oi*  with  the  concivrengc  of,  if\C  irmsln- 
der-manor  reversioner,  33^*  m.'  U^'^ 
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9o€  life,  is  coittfttised  aflMr  the  determliiatioD  of 

the  life  Estate,  where  the  reversion  or  remainder 

li  executed  in  potsetston  in  a  tHrd  person 

during  the  lift  of  the  tenant  b  tail,  333.  b.  0. 1. 

Aa  to  tlie  king,  379.  b.  n.  1. 

iBoce  conoeming  Disoontjbnaaee,  00.  a.  q.  3. 
131.  a.  n.  1.  163.  b.  n.  4.  191.  a.  note,s^t. 
VLS.  aoo.  b.  n.  1.  ^04.  b.  n.  1.  266.  b. 
n.  1.     )|00.  a.  n.  3. 


Diiiefeaee  betwcan  the  aiiaaee  of,  and  the  beir 
or  alieiiee  of  a  dsaatmu,  335.  a.  n.  1. 

DncovcTVy 
Eofcrccd    in    Chancery    and    the    Exchequer, 
I.  n.  4. 


The  ages  of,  as  to  mfants,  79.a.B.3.  9SKb.n.9L 
D^  a,  0. 1.  §9*  k  ».  (. 

Disparagementy  81.  b.  n.  a.  8S.  b.  u.  1 1. 

Dispensation,, 
Or  fieenae  to  afien  &i  mortmdn,  99.  a.  n.  1. 
With  a   «lisabilit/  created  by  sutute,   ifio.  a. 

Aa  to  jaaniage,  335.  a,  n.  1.  344.  b.  n.  3. 
Duj^mstHg  Paagrf  130.  a.  n,  4.  134.  a.  a.  1.. 


Avwiy  of  the  lord  upon,  303.  a.  a.  3. 
Hi*  reocdiea  to  recover  posseauou,  339.  a.  n.  1. 
After  1  A.  3.  c.9»  igi.  a,  note,  leet.  YI.  11. 
Whj  be  may  not  enter  upon  a  person  who  U  in 
bj  jadgMent  of  bnr,  335*  a.  n.  1. 


Actnal  or  by  electSon,  where,  57.  a.  n.  3.    57.  b. 

^  5-    163-  !>•  n.  7.    339.  a.  n.  1.    8(i6.  b.  n.  1. 

39^"  b.  Q.  I. 
wShid,   154.  a.  n.  11. 

Wbetber  repievin  of  a  rent  charge  is,  160.  b.  n.3. 
What  aBBoaflts  to,  ibid. 
By  inlets,  and  feawa  covert,  must  be  by  their 

own  proper  acts,  160.  b.  n.  4. 
WW  of  tenant  for  fife,  makes  a  fee  10  disseisor, 

180.  b.  0.7. 
By  iwcumneot,  181 .  a.  n.  i* 
uiDCt  of,  339.  a.  n«  I. 
Of  TCdtfy  181.  a.  n.  3. 
Of  land  does  not  disturb  rent  iMumg  out  of  the 

Ind,  s08.b.n.i. 
By  a  gnardiao's  holding  over,  371.  a.  n.  3. 
C«reot  be*  qualified,  398.  b.  n.  1. 
Wi&  reapctt  to  dSscontinoanoe,  395.  a.  n.  1. 
Yhe  notoriety  of,   oouutervails  livery,  330.  a. 

Intcarigatioii  of  the  learning  upon  the  subject  of, 
«1kh  respect  to  the  question, — What  possession 
b  reyiired  in  the  feoffor  to  make  his  feoffment 
an  actoil  disacbin  of  the  freehold,  not  merely 
a  diaaeisin  which  if  such  at  the  election  of  the 
ptftj,  330.b.  n.1, 

MtiM^*i  defined  by  lofd  &lansfie!d,  ibid. 

By  eleeciiAi,  as  expldned  hj  lord  Mansfield, 
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Aetttl,  tte  precise  delhii6on  of  was  considered 
by  ktfd  IHansfifld  as  onoe  w«U  kiwwjii  but  not 
ncft  to  be  Utmdj  ibid. 
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Disseisin, 

Mr.  Butler's  role  for  dfstinguishing  those  acta 
which  amount  tp  actual  disseisixi,  from  those 
which  are  only  such  at  the  election  of  the 
party,  330.  b.  n.  1 . 

By  tenants  for  year*  and  othn>s  having  estates 
less  than  of  freehold,  the  books  wbleh  speak 
of  generally,  taust  be  undcrstobd  of  actual  di»- 
seishtf  and  not  of  disseisius  by  election, 
ibid. 

An  actual,  is  made  by  the  feoffment  of  tttutnt  for 
years,  since  a  fine  levied  by  the  fec^ffeie  wfil 
bar  the  lessor  at  the  end  of  nve'^yeiul^^  *?Md. 

An  aeiaal,  may  he  made  hy  tlie  feoiftneiits  of 
copyholders,  tenants  fot  years,  by  elegitj  sta^ 
tute,  at  will,  or  by  auimnce,  ibid. 

Of  things  lying  in  grant  is  only  such  at  ^kfetion^ 
333.  a.  n.  I.  Vllf. 

As  to  damages,  355.  b.  n.  1. 

Of  two  ooparoMeri  where  one  hath  hHUsk  and 
dies,  364.  b.  n.  (A.) 

Actual,  the  editor'a  opinion  osi,  aeeint  coAfiifaM 
by  sect.  898,  and  lord  Coke'<s  pomamit^ 
upon  it,  367.8.  n.  1. 

After  34H.  8,  373.a.  n.*i,3w  ^    '    -^    ^ 

See  tntry,  50.  a.  n.  3.  57.  b.  n.  6,  to  '  \ 

See  more  concerning  Disseisin,  30.  k  n.  4. 
47. b.  n.  13.  58. a.  n. 9^  55. b.  tt^  1 1.  ^,ih 
n.  5.  99.  a.  n.  3.  153.  b.  n.  3.  5.  181.  b.  o«(^ 
180.  b.  n.  5.  188.  a.  n.  10.  -^dSh  ^  O*  4»5- 
339.  b.  n.  3.  340.  a.  n.  1^  3.  34»-  «^i.  »•  3- 
341.  b.  n.  1.  343.  a.  n.  1.  34B.  a.  n.  1.  ^^9.  a. 
n.  1.  35i.a.  n.  I.  357.  a.  n.  1.  36^.  a.,Q,  i. 
366.  a.  n.  (A.)  367.  a.  n.  1.  368.  a,  n.  3. 
371.  b.  n.  1.  ir.  275.  b.  rt.  1.  377.  a,  n^i. 
378.  b.  n.  1.    390.  b.   n.  1.  V,  4.    349.  b.  • 

n.  1.  in. 

Disseisor, 
Hie  nature  of  hia  interest,  194.  b.  a  31    339  a. 

n.  1.    364.  a.  n.  1.    366.  a.  n.  1. . 
Donee  and  feoffee  of,  ia  ont  of  37  li.«l^  ^  1, 

338.  a.  n.  3. 
Heir  of,  what  estate  the  law  will  defend  his  (ios- 

session  of,  and  why, '339.  b.  n;  3.  350.' b.«.  1. 
Asaignmettt  of  dower  to  widow  of,  by  diaieii6e» 

34i.a.  n.  1. 
Title  of  completed  by  releaae  fiwnnJdiseaifaer 

364.  a.  n.  1.  ' '  ^* '     . 

Who  is,  or  not,  371.  at  n.  1,  3.  >     1 

Belease  to- one  sbaJI  not  enure  to  his  cooipaakMi, 

376*  b.  n.  1.  ' 

What  be  may  plead,  385.  b.  n.  i. 
Cannot  ao<|uire  less  than  a  fee,  396.  b.  a.1.   ' 
The  feoffee  of,  after  a  year  and  a  dav,  was  an-> 

cieatly  held  to  have  right  of  poasess»%  qpd  to 

put  the  disseisee  to  his  writ  of  entry,  as  in  -the 

case  of  a  descent  to  his  heir,  330.  b.  n.  1. 
The  different  degieea  of  title  in  a  disseisor,  &c« 

347.b.n.i. 

Dissdution,  Of  monasteries,  129.  b.  n.t. 
See  Kelease,  yer  milter  k  droits 

Distress, 

May  be  made  for  arrears  after  determination^ of 

particular  estate,  47.  a.  a.  6. 
At  what  time  it  may  be.  madcr  4CN'^  n.^         \ 
Of  what  tilings  it  may  be  made,  47.  a.  u.  11,  13, 

13,  14.  16.  17,  18.   47.  b.  n.  1,3.' 
May  be  sold,  at  %rttet  time,  47-  *>•  ^^',7' 
la 
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147.  a- 
150.  a. 

154-  a- 
169.  b. 

309.  a.  n.  4. 

314.  a.  s.  1. 


Where,  pf  beasts  which  escape,  47.  b.  n.  3,  3. 
JVIay  be  impounded  on  any  part  of  the  land, 

47<  b.  n.  4. 
Authors  upon  and  statutes  relating  to,  47.  b*  n.  7. 
Where  it  may  be  made  for  a  re(iei,  83.  tu  n.  3. 
DlSerenoG  between  acts  of  law  ^nd  acts  of  (he 
party  respecting  power  of,  150.  b.  n.  1. 
^  Tlie  king  may  disUnin  .on  all  the  lauds  of  his 
;   iessce»  47.  9.  Q.  1.  and  take  his  cattle  in  the 

highway,  iGi.a.  n. 3. 
Sffect  «f  .tender  of  rent  before  -or  after  distress, 
.160.  b'  n.  4.  ■ 
\May.bo  made  by  representatives  of  tenants  for 
. .  .<  Mlfe,  16ft.  a.  n.  4.    1611.  b.  n.  1. 
'Sti^tDtory  provisioBs  rospecUng,  c»Ueotcd,  16a.  b. 
/,-    n.  6.  '    . 
With  respect  to  the  avowry,  is  a  chose  in  action, 

300.  a.  n.  1. 
See  more  concerning  Distress,  34.  b.  n .  4.    47.  a. 
',  F-  4-  J  5'    47.  b.  n.  5.     55.  b.  n.  13.     57.  b* 
i     n.  1.    67.  b.  n.  1.    €8.  b.  n.  5.     83.  a.  u.  4. 
.    <63,  b.  n.  I.    9i.  b.  n.  3.    93.  a.  n.  a.     141.  a. 
■.  a.   'I43.  b.  n.  5.     144.  a.  u.  1. 
s.  9.  5.     147.  b.  n.  2.*  148.  a.  n.  1. 4. 
•1.  3.     i&i*  b.  U.5.     153.  a.  n.  1.  4. 
a.  9.     iDO.  b.  n.  3.     161.  a.  n.  3. 
n.  1.     191.  a.  note,  Sect.  YI.  9. 
..:  «fioa.  bi  n.  1.    909.  a.  n.  1. 1. 
/.9$8.  U  n.  1.     319.  b.  n.  (A.) 

Distribution 

'In  exclusion  of  the  testamentary  power,  176.  b. 

n.-6. 
The  statute  of,  176.  b.  a.  10. 

DivorcCy 

On  reversal  of  sentence  of,  a  writ  issues  out  of 

Chancery,  33.  a.  n.  1 1. 
See  more  concerning  Divorce,  ag.  b.  n.  3.     3a.  a. 
n.  9*     33- b.  n.  1.     136.  a.  n.  1.    935.3.  n.  1. 

Domesday  Book,  1.  b.  n.  9.    83.  a.  n.  1. 
Dominium  directum,  191.  a.  note,  Sect.  II. 
Dominium  utUe,  191.  a.  note.  Sect.  IL 
Jt)oi^nnus 'litis,  In  the  Roman  law,  368.  b.  q.  1. 
Do»iUS,  5.  b.  n.  1. 

Dotoer, 

Wife  of  an  idiot  entitled  to,  30.  b.  n.  9. 
Reason  why  the  law  gave,  30.  b.  n.  8. 
Dowerest,  liow  attestant  in  respect  of  services, 

31.  a.  n.  9. 
Whether  prevented  by  a  contiDgcnt  mesne  estate, 

28.  a.  n.  7.   939.  b.  n.  3. 
Of  land  held  upon  condition,  after  entry  foncon- 

diiion  broken,  31.  a.  n.  4. 
^Doweress  shall  not  have  emblements,  39.  a.  n.  J. 
-  Shall  be  of  an  estate  as  it  was  in  the  seisin  of  the 

husband.  32.  a.  n.  8. 
Of  what  seisin  generally,  31.  b.  n.  7.    3g.  a. 
■  Xl  10.     239.  b.  n.5. 
Of  how  much,  on  eviction  of  part  by  title  para- 

mquut«3i.  a.  n.  6.,, 
l<7ot  of  a  trust,  29.  a.  n.  6.    31.  b.  n.  3.    9o8.  a. 
^n.  1.  T)or  of  a  castle,  31.  b.  n.  5.  nor  of  the 

capital  mansion  of  a  barony  ky  tenurtj  ibid.  n.  6. 

«or  of  l^d  h^ld  iHL  joiut-teoancy,  35.  a.  n.  1. 

185. i.  n.3.      ^^. 
Aliru  entUlcd  fo,"ir  iftarrJe^  by  &ig*8  license, 

^1.  h.  8«  9*    139.  b.  u.  4. 
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iDo^er, 

Assignment  of,  by  whom,  what  and  bow  it  steid 

beniade,  32.  a.  n.  3.5»  8.    30.  b.  n.  1.   34.  b. 

n.  I.    86-A.  n.  1,  2.    38*  b.  n.  1. 
Of  rent  reserved  in  tail  so  long  as  the  tail  oonti- 

unes,  32.  a.  n.  4.     998.  a.  n.  9. 
Whether  in  case  of  a  divorce  chutd  aduUanh^i'  a* 

n.  9,  10. 
.  Wheve  doweress  shall  hold  charged,  39.  b.  n.  9. 

908.  a.  n.  1. 
Damages  in,  what  and  how  assessed,  32.  b.  n.  4. 

33.  a.  n.  1.6. 

Where  baron  has  two  distinct  seisins,  the  wife 
may  elect,  33.  a.  n^  5. 

Where  of  lands  purchased  and  aliened  during  the 
time  wife  was  not  dowable,  39.  b.  n.  8. 

"By  custom,  instances  of,  33.  b.  n.  7.  11.  authon 
upon,  39.  b.  n.  5.     iti.a.  n.  1. 

W^ife  camiot  wave  customary  for  common  law 
"dower,  33.  b.  n.  10. 

Ad  oitium,  tS.c,  must  be  immediately  a/Cer  mar- 
riage, 34.  a.  n.  3. 

Ad  ostium,  &.C.  may  be  of  after  purchased  laads^ 

34.  a.  a.  4. 

Ad  Oitium,  &c.  wife  nay  recover  by  action  or  en- 
try, 34.  b.  n.  3. 

Wheu  ouce  assigned  by  metes  and  bounds,  t^ 
nant  in,-  notwithstanding  refusal,  may  af In- 
wards enter,  34.  b.  n.  5. 

If  heir  assigns  lands  not  subject  to  dower,  the 
doweress  shall  hold  them  as  tenant  iji  dower, 

34.  b.  n.  9. 

So  of  lands  taken  by  dowrress  in  exchange,  ibiH. 
"Bar  or  satisfaction  of,  or  not,  what,  34.  b.  n.  1  o. 

36.  b.  n.  1.  3.  5,  6. 
Ex  aswisu  patris,  34,  a.  n,  3.     35.  a.   u.  24. 

35.  b.  n.  2.  4.     176.  a.  n.  3. 

Where  equity  compels  the  wife  to  elect,  36.  b.  tu  fJ. 
The  freehold,  though  assigned,  not  in  the  wife  tiil 

entry,  37.  a.  n.  1. 
Entry  upon  lands  assigned  in,  when  it  may  be 

made,  37.  b.  n.  2. 
Voucher  inwardship  in  dower,  38.  b.  n.  2. 
Wniere  judgment  shall  be  against  heir  and  where 

against  vouchee,  39.  a.  n.  6. 
By  custom,  36.  a.  n.  8. 
DeMi  pluis  beale,  virtually  abolished  by  19  Car.  9. 

c.  24.    39.  b.  n.  3. 
As  to  the  loss  of  dower  by  the  husband's  offences, 

40.  b.  n.  I. 
Whether  of  lands  of  a  traitor  aliened  befere  towt- 

mission  of  the  treason,  41.  a.  n.  3. 
£r  atsensu  patrit  and  ad  ostium,  &c.  whether  <3e* 

feated  by  the  husband's  offences,  41.  a.  n.  4,  K. 
Whether  executors  of  tenant  in,  shall  pay  rent  in 

respect  of  emblements,  55.  b.  n.  3.  see   abo 

EmhkmenU. 
Execution  of,  not  prevented  by  lease  for  yean 

subsisting  at  husband's  death,  167*  a.  n.  9. 
How  affected  by  terms  of  }'ears,  208.  a.  n.  1. 
May  be  prevented,  by  the  usual  estate  for  pne- 

serving  contingent  remainders,  239.  b.  n.  3. 
Tenant  in,  how  she  shall  hold,  and  be  said  to  be 

in,  240.  b.  (241 .  a.  13th  ed.)  n.  1. 
Assignment  of,  941.  a.  n.  9. 
Where  it  shall  continue  or  not  ^after  the  fee 

charged  with  it  is  detenoiued,  941.  a.  ik  4. 
Out  of  a*  fee  dcterminahle^  941.  a.  11. 4.  QL 
Out  of  aa  «sta(tc  in  fee   coodiiianai,  041,  • 

n.  4.  IV. 
i    Out  of  an  estate  iu  taili  241.  a.  n.  4.  IV* 
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0«K  of  a  fee  Hailed;  941.  a.  n.  4.  VI. 

trttflt  has  been  rpfusad,  ago.  ix.  n.  1.  XVI. 
be  of  lands  entailed,  wh^re  it  would  not  be  of 
««it  entailed,  Qg9.  a.  n.  3. 
nodes  foraieriy  used  to  prevent,  by  limiting 
Ihecatete: 

1.  to  tfae  purchaser,  and  a  trustee,  jointly 

in  feer 
It.  to  the  purchaser,  and  a  trustee,  and  the 
faein  of  the  trustee,  are  ubjectiooable, 
379.  b.  n.  1. 
Ais  fer  preTentiag  suggested 

by  Mr.  Butler,    1    ^^^  , 

by  Mr.  Feame,  )  379-  b.  n.  1. 

See  abothe  notes  from  30.  b.  n.  7.  to  41.  a.  n.  5. 

hotb  ioclosiYely. 
See  moie  coocemiiig  Dower,  la.  a.  n.  7.    19.  a. 

a.  «.     96.  a.  n.  7.     29.  a.  n.  7.     46.  b.  n.  5. 

^4- a.  n.  1.     57.  a.  n.  1.     58.  b.  n.  6.     80.  a. 

1L 1,     1  la  b.  n.  3.     193.  a.  n.  5.    148.  b.  n.  3. 

165.  a.  n.  3.     169.  b.   0.  1.      174.  a.  n.  3. 

««5.  a.  o.  1.  4thJy.    934.  b.  n.  1.    941.  a.  n.  3. 

971.  b.  B.  1.  II.    979.  b.  n.  1.     990.  a.  n.  1. 

9aS.I».  n.  1. 

Daces  Umilaneii  64.  a.  n.  1. 

Dttdf  Tfia]  by,  74.  b.  n.  1. 

DMiham^  Hie  ooonty  palatine  of,  157.  a.  n.  4. 


B. 

EarUcmy 

83.  b.  n.  3,  ^,  t.    (^.  a.  n.  6-    «<5&.  ^  ^  7- 

J^H  Marshal^ 

AepamAci  tbe  office  of,  90ia.  n.  i. 
Ofidai  poorer  of,  74.  b.  n.  i. 


Of  apprentices  and  stn^ants,  117.  a.  n.  t. 
JF^cckfJAKilr^l  Courts  88.  b.  n.  16. 


(New)  of  law  books,  observaticms  od,  ij6.  b. 
n.5t. 

Of  the  Prince  of  Wales's  children,  1 IQ.  a.  n.  5. 

Edmnni  the  Cvnfestor^ 
Tbe  laws  of.  168.  a.  b.  4, 5. 

Ejectment^ 
Beoedy  of,  extended  by  statute,  on  non-payment 

of  rent,  909.  a.  n.  3. 
Teotfbr  nay  hare,  under  a  title  of  re-entry  till 

pajiaent,  &c.  903.  a.  n.  9. 
tr  not  bnHight  within  91  years  after  the  title  ac- 

cmed,  B  barred  by  the  statute  of  limitations, 

33e.faL  n.  1. 
See  more  concerning  Ejectment,  45.  a.  n.  7, 8. 

14]. a.  n.9.    903.  a,  n.  3.    9 08.  b.  n.  i.  4thly. 

939.  a.  n.  I.    9$4.b.  n.  1.   97o.b.  n.  1.    990.  b 

n.  1.  XV.  XVI.    309.  b.  n.  1. 


To  vraee  dovser  or  to  wave  a  will,  36.  b.  n.  6. 
TosaireB  jointuraand  to  take  dower,  316.  b.  Of  7* 
Jo^^e  bgr4aiBie  or  flBiniBonlaiiv«4^«<  0*  i* 
Ofkoig^oftbeabire,  59.b.  ii«i. 


£1? 

Electiony 

Of  guardian,  88.  b. '  n.  1& 
Canonical,  95.  a.  n.  4. 
Parliamentary,  109. b.  n.9. 
-    To  wave  a  portion,  176.  b.  n.9« 
Disseisin  by,  390.  b.  n.  i. 
Disseisins  and  disconthiuances  of  things  Iving  In 

grant  are  only  suc^  by,  339.  a.  n.  1.  VIIi« 
To'take  by  statute  or  to  enter,  347.  b.  n.  1. 
Of  a  wife  to  be  n^mitter  or  not,  whem  both  estates 

are  waveable,  357.  a.  n.  1.  VII. 
To  make  a  rent  charge  an  anrtuity>  I44.b.  il^J 
See  more  concerning  Election,  30.  b.  n.  3.  -  49.  a. 

B.  v.    57.  a.  n.  3.    57.  b.  n.  5^    €3.  a.,  n/i. . 

74.  b.  n.  1.    95.  a.  n.4.    iio.B.  B.  ^    193- b. 

B.  1.     134.0.0.1,9.4.     ig5<  b.  IV  !•    I46i^ 

n.  1, 9.  3.     145.  b.  n.  3.    153.  b.  n.  7.  *9i8.  b. 

n..  3*    995.  a.  n.  1.    939.>  a<  lu  1.    aO^N/^^b. 

n.  I. 

megit,  ■  ■  ■■ 

TcnAnt  by,  cannot  hold  orer,  If  interrupted  by 
war,  949.  b.   n.  1. 

Elisors^  158.  a.  n.  4.  o 

Elopemenff 
39.  a.  n.  10.    33.  a.n.  8.    33.  b.  a  9.   ['    \ 

EmblemeniSf 

Who  shall  have  or  not,  39.  a.  n.  7.  ^  tu.  ik  1, 
4»5-    55-  b.  n.  1, 9.  3>4t  5»6>7-  io>  il»  tik 

Emphyteusisy  64.  a.  n.  1.  ^'  '  \ 

Emphyteuta,  191.  a.  note,  sect.  It. 

EmphyteiUicariif  64.  a.  n.  1.  t 

Enfranchisement^  193.  a.  n.  3.  6, 7.  '  \ 

England, 

The  laws  of,  14Kb.  n.  I. 
The  crown  of,  165.  a.  n.  9. 

Modus,  69.  b.  n.  9. 

Statutes,  141.  b.  n.  9.  O 

Enlargement  •       'A 

Of  an  estate 'by  release,  967.  a.  n,  1.  Ojq.  Bi 
n.  3.  971.  6.  n.  ^.  VL  9.  979.  b.  n.  \. 
973.  b.  n.9.  .  /A 

Entails,  >  ■  \\ 

The  introdnctionof,  191.  a.,  note,  aect^  VI.  *f^  U 
In  England,  ibid.  f 

WithiB  the  statute  do  dmtu,  rrqekitea  le^  aoi  a. 

n.  5. 
When  first  loosened^.  i9i.  a.  n.  1.  7 

See  TaiL 

Entry, 

Not  always  necessary  to  give  seisin  in  deed,'  "i^tu 

For  forfeiture,  when  it  may  be  made,  49.  a.  "n.  i. 

Disseisee  of  lands  in  diflercnt  co\inties,  must  ^fter 
in  each,  50*  a.  n.  9. 

Tolled  by  guardian  abator  dying  seised;  $7^  b. 
n.  6. 

To  distrain  and  to  avoid  an  estate,  diiferende  be- 
tween, 144.  a.  n.  I. 

And  ouster,  proof  of,  is  liot  necessary  in  eject- 
meat,  902.  a.  n.  3. 

For  a  condition  broken,  effect  of,  909..  b»  a^  9. 

Until  satbfacUeaof  rent,  903.  a*  b.  1. 


t  ."» 


(cbtvi) 


INDEX    T 


£Q 


Bifterent  kinds  of  powers  of,  103.  a.  n.  3. 

A  power  of,  linited  b}r  waj  of  use,  ibid. 

Or  claim,  by  whom  it  may  b«  made,  8 18.  a.  n.  3. 

On  a  disseisor,  239.  a.  n.  1. 

Tolled,  or  not,  by  death  of  disseisor  in  possession, 

«8g.a,  IL4. 
Of  deTi«ee,not  tolled  by  entry  and  death  of  heir, 

040.  b.  n.  a. 
Seem  after  fine  and  non-claim,  ibid. 
Not  tolled,  by  descent  cast  after  condition  broken, 

a4aii.  n.  3. 
For  breach  of  oonditioQ,  041.  a.  n.  4. 
Descent  to  toH,  must  be  immediate,  241  .b.  n.  1. 
.....  must  be  without  fraud,  349.  a.  n.  1 . 
-  Of  posthumous  child,  tolled  by  descent  cast,  qu. 

345.  b.  n.  1. 
Of  infant  disseisee,  tolled  by  descent  cast  after 

his  fiiR  Bgff,345.  ^'  ^'  ^' 
Of  termor  before  descent  cagt,  revests  fireehold  in 

disseisee;  seeus, if  after  descent,  349.  a.  n.  1. 
To  avoid  a  fine,  350.  a.  n.  1.   351.  a.  n.  1.  353.  b. 

n.  1. 
limitation  of  right  of,  350.  ^.  n.  1. 
Saved  by.  continual  claim,  350.  b.  n.  1. 
Of  lessor  for  life^  when  it  may  be  made,  351.8. 

,  Or  claim  to  avoid  a  fine,  353.  b.  n.  I. 
For  a  condition  broken,  353.  b.  n.  1. 
J  Tp  oopplete  the  landlord's  title,  %^^.  b.  n.  1. 
,  To  rebut  tlie  defendant's  title,  354.  b.  n.  1. 
Actual,  in  what  cases  necessary  to  avoid  a  fine 

and  confer  a  title,  354.  b.  n.  1. 
Forcible,  penahiet  and  rented j  ioiv  057.8.  a  1. 

357.  b.  n.  1. 
By  lessee  disseised,  318.  b.  n.  1. 
,  ,See  more  concerning   Entry,   34.  b.  n.  3.  5.  9. 
37.  b.   n.  1,  3.     46.  b.  n.  3.     48.  b.  n.  6.  8. 
^7.b.  n.i.   88.b.  n.ii.    i3i.a.  n.i.    i37.a. 
n.  1.     i4i.a.  n.  2.     163.  b.  n.  4.     i8o.b.  n.  4. 
]         183.  8'  n.  1.     191.  a.  note,  sect.VI.  8.     3o3.  a. 
n.  I.     303.  a.  n.  3.    3o8.  b.  n.  i.  4thly.    3i8.  a. 
9.3.     31B.  b.  n.3.   340.  a.  n.  1.    345.  b.  n.  3. 
^       S47.  b. n.  1.   348.  a.  n.  1.   370.  a.  n.3.   371. a. 
n.  1.    378.  b.  n.  1. 

Construction  of  statutes  by,  and  authors  upon, 
^  '    ^34:  b.  n.  I. 
,  .Tb  ivhlch  personal  etiate  is  intided  when  the  land 

is  the  primary  fund  for  the  payment  of  a  debt, 

and  the  personalty  only  auziliafry,  and  viceversa, 

4o8.  a.  (308.  b.  13th  ed.)  n.  1.  3dly. 
^^ei%  the  parties  have  equal,  be  who  has  the 

fa^is  preterred,  376.  b.  n.  1.  390.  b.  n.  1.  XV. 
Never  wants  a  trustee,  390.  b.  n.  1.  VI. 
Analogy  between  the  decisions  in  equity  and  the 

docuipnf  at  law,  390.  b.  n.  1 .  \\i. 
See  more  conceniiiig  Equity,  48.  a.  n.  3.     89  a. 

n.  1.     113.  a.  n.  6.     113.  b.  n.3.    113.  a.  n.3. 

133.  a.  n.  8.    135.  b.  n.  1.    141.8.0.8.   161.  a. 

XL  4.    333.  bl  a.  1 . 

^QJ^ity  of  Redemption, 
'  The  nature  uf,  305.  a.  n.  1 .  4thly. 
All  persons  interested  in  the,  may  redeem,  308.  a. 

n.  1.    •■  ■ 

See  Mortgaget.  And.se^  furjtli^r»  aa.to  Eqn^ty 
of  Redemption,  39.  a.  n.  6.  805.  a.  a..  1. 
isv  adiy.^  ■  **«8.  a.  ^  («dft  b.  it^th  ed.)  n.  1. 
3dly,  4thljr.    890.  b.  n.  1.  XV,  XVI,  , 
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Erisco,  164.  b.  n.  3. 

Error, 
Amendable,  137.  a.  a  l. 
In  assignment  of  dower>  ^.  b.  o.  ] . 
In  non-entry  of  ameroemeats^  137.  a.  n.  l. 
Writ  of. 
Founded  upon  a  judge's  directioQ  made  part  of 

the  record,  155.  b.  n.  5. 
For  reversal  of  judgment  in  cyectment*  3o2.  a. 

n.  3. 
In  what  oases,  for  what,  and  to  what  courts  it 
lies,  359.  b.  n.  1 . 
See  more  concerning  Writs  of  Error,  14.  a.  du  6. 
135.8.  n.  3.     131.  a.  u.  1. 

Escheaty 

Where  land  shall  escheat  to  the  lord,  instead  of 

re%'erting  to  the  donor,  13.  b.  n.  3. 
Title  by,  explained,  18.  b.  n.  3. 
What  will  prevent,  13.8.  n.  8.    336.8.  n.  I. 
Cannot  be,  of  a  rent  charge,  398.  a.  a.  a» 
In  a  general  sense,  358.  b.  n.  (A). 
See  more  concerning   Escheat,    13.  a.  n.  4.  6. 

13.  a.  n.  6.    58.  b.  n.  7.   77.  a.  n.  1.  93.  b.  n.  1. 

io8.a.  n.  3.    191.8.  note,  sect.  VL  11.    M5.8. 

n.  1.  ist,4thly.     840.  a.  n.  1.    371.  b.  n.  1. U. 

379.  b.  n.  1. 

EscheatoTy  169.  a.  a.  a. 

Escro/W,  36.  a.  n.  3, 4. 

EscuagCf 
Assessment  of,  69.  b.  n.  3.    73.  b.  n.  3. 
Arbitrary  before  Hagna  Charta,  73.  b.  n.  I. 
When  and  how  payablei,  78.  b.  n.  4, 5. 
Whether  a  tenure  of  itself^  or  an  incidcBt  only  io 

tenure,  73.  a.  n.  3.     ic^.  b.  ft.  3. 
Whether  doe  for  general,  or  only  lor  pAMitalai 

foreign  service,  74.  a.  n.  1. 
Abolished  by  13  Car.  8,  e.  34.     74.  b.  n.  1. 
Not  an  inseparable  incident  to  knights  service^ 

106.  b.  n.  3. 
The  introduction  of  the  tenure  of,  191.  ».  note, 

sect.  VI.  11. 
See  the  notes  from  68.  b.  n.  6,  to  74.  b.  n.  1 ,  both 

inclusively.    And  see  further  as  to  Bsciiage, 

85.  b.  n.  1.    107.  a.  n.  5.     108.8.n.  1.    115.8. 

n.3. 

Espleesy  17.  b.  n.  4. 

Essmuy 

Dt  servkio  regis,  manner  of  casting,  65.  b.  n.  4, 5. 

Essoins  de  ultra  mare^  107.  a.  n.  6; 

Estates,  pur  outer  xde. 

Whether  they  might  go  to  ejLecutocs  or  admini- 
strators beffire  39  Ch.  3,  c  3,  and  14  G*  ^* 
C.30,  4i.b.  n.  4. 

Not  iutailable  within  the  slat,  de  dem,  tlu>ugfa 
capable  of  settlement  by  way  of  intail*  30.  a. 

How,  and  by  whom,  interests  in,  m  the  natue  of 

estates  tail,  may  be  barred,  ibid. 
Are  devisable,  41.  b.  n.  5.     111.  b.  n.  1.  3. 
Shall  go  to  the  heir  as  special  occupattt,  4T:  V  n.*  5. 
If  heir,  not  'entith;d  as  such,  to' taetOkUinve  ad* 

ministrators,  ibid.  .  .  « 

In  either  case  are  assets.  Ibid. 
In  cdse  of  intestacy,  ifod  hef^  not  eVtftU^  are 

distributable  as  personal  estate,  fbld.^*  ^' ' 
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For  jean,  mm  to  dower,  33.  a.  n.  3.    See  Terms 

farYearSrand  DoicM'. 
Tor  life  pass  under  what  words,  49.  a.  n.  io»  u. 
Tail,  wfaen  loosened,  lai. «.  n.  1.     See  TtnL 
Wliat  le^  and  what  erfnitabie,  tgo.  b.  a.  1.  VIII. 
Of  tenants   bj    statute  merchant,  and  ttatnte 

Miple,  wrbj  eonsiderM  as  cbattdt,  906.  b. 

B.  1.  l»t. 

Sbe  aaortfr  ooh^eM^^  Estates;  Q.  a.  n.  3.    97.  b. 
n.  s.     Sec  also  Fee. 

By  aocter  of  reeocd»  or  not,  difference  between, 

47.  b.  n.  13. 
Wbat  amoants  to,  170.  K  n.  3, 4.    373.  a.  n.  3. 
Bfim. wbj  allowed, 35a. a.  n.  1. 
Bj  warranty,  373-  b.  n.  a. 

BOffc  ODOceming  Estoppel,  ift.  a.  n.  9.  47.  b. 
11.  93.a.n.i.  isi.a.  fl.  i.  igi.a.  tf.  1. 
La.  ILL    349.b.  o.  i.m. 

Etir^fSp  119.8.  iL  1. 

Edrwi  of  amercement^  161.  a.  n.  4. 

Eih^ipetmetUf  355.8.  d.  1. 

EtymohgieSf  Sfc, 
Of  oaaies  by  which  things  are  passed,  observa- 

tioBs  Ob  CsJIce's  inqnirSes  into,  6.  a.  n.  3. 
See  mon  coDccrning  Etymology,  86.  a.   n.  1. 
108.  b.   n.  4.     110.  a.   n.  1.     113.  a.   n.  7. 
14a.  a.  B.  4.     141.  a.  n.  3.  ^ 

Bj  tsile  fonMnmt,  941.  a.  n.  4. 

JUiA  othu  troabks  in  the  civil  law,  8^5.  a,  n^  1. 

After  mere  mTcststiire,  ibid. 

Wiih  jcs|Kct  la  watnwiji  and  whether  the  lord 

was  andentl  J  liable  to  compensate  the  loss  of 

the  £ef,  iUd. 
See  aiore  oooeenung  Eviction,  31.  a.  n.  6.  147.  a. 

A.  5.    174.  a.  n.  1. 3.    191.  a.  note,  sect.  VL  8. 


le  or  Dot,  of  persons  infarooos,  6.  b.  n.  1. 
Of  deists,  6.  b.  n.  2. 
Of  infidels,  ibid. 
Of  baron  or  feme,  against  eafch  oAer, 

6.  b.  n.6. 
Of  persons  interested,  6.  b.  n.  7. 
Of  infants,  17a.  b.  n.  1. 
DeiButrei  to,  155.  b.  n.  5. 
leamiDgand  authors  upoOr7.a.  Q.  1* 
Capj  of  a  record  is,  1 17.  b.  n.  4. 
Bj  which  the  right  to  the  soil  of  a  park  taaj  he 

yniffn  agsmsf  Mnmoik  rights  svi .  a*  d.  1 . 
Of  hilention,97i.'b.  0.  i^VIi.  9. 
Geatrarietj  of,  99*.  b.  n.  1  <  XUL 
AenDftobncemfaigCvideaee,  74«a.n<  1.  gB.b. 
n,'t.     Ii5.a.  0.4. 15.'    1961  a.  n.  ft.     158.  b. 
B. «.    995.  b.  n.  9 1.   944.  a.  n.  9.   947.  a.  a  9. 
^t.  a.  a.  1.     tyt.  b.  B.  1.  VL  9.     990.  b. 
B.  1.  X.    359.  a.  ■>  1. 


$cc9Ct«ffi(Baseofa£o^  lai.  a.  B.  1. 


4^-^11.9.  69hi4^  ^43* .f  ^^*  l^-^*'tt.5- 

A^XK^w  Ma  MM»  ^v* 
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Exchange^ 
Cannot  be  between  more  than  two  panies,>50.  hi 

n.  1.    ji.  BJ  n.  1. 
Of  trcehoid'^  or  terms  exceeding  three  years,'mhst 

lie  in  writing,  50.  b.  n.  9. 
Whetlier  tbe  subjects  of  heed  be  in  esse,  90.  b.  n.  4. 
By  infent  voidable  only,  51.  b.  n.  3.  { 

If  by  the  king,  must  be  bj  wiiting  recorded, 

51 .  a.  n.  9. 
The   word   etchange  is  necessarj  in  a  deed  of 

exchange,  51.  b.  n.  9. 
Avoided  as  tb  pirtt  U  void  for  the  whole,  174:  a.  il  1 . 
From  Ireland  to  England,  as  to  money,  91  ith.  n.  3. 
See  more   concerning  Exchanges,  34.  b;   Ti.\g. 

50.  b.  u.  3. 5.    51 .  b.  n.  1.    971.  k  n.  1.  Vli  9. 

309.8.  n.  t. 

Exchequer, 

Chaser,  79.  a.  n.  1.  , , 

The  Court  of,  as  to  crown  debtor^,  19  u  a.  jiote, 

sect.  VL  9* 
See  moiie  eoneemtng  the  Court  of  £j(chc^qaer» 

71.  b.  n.  9.    169'  a.  n.  4.    171,  U  ji«  <^. ,  ^q^*  a. 

n.  I.  IV.  , 

Execution^  '  ' 

On  a  recDgnizance,statute  or  jaderafent;  t  Sf^-'b-'ir.  5. 

Upon  a  statute  or  recognizance  is  void  a^tn&ir  an 
infant  heiri  whether  void  against  the  aftct^tor'a 
lessee  for  years, ;  or  against  the  lAobther  to- 
dowed  by  the  infant  heir,  390.  a.  n.  1.         ' 

See  more  concerning  Execution,  47.  a.  Ix,,i8. 
48.  b.  n.  4.  1 50.  a.  n.  3.  153.  a.  ti.  4.  tj^i  a. 
D.  9.    36O.  b.  n.  3.    389.  a.  D.  3.  '  '^ 

Executor  dcton  Uni^  971.8.  b.  1..       .  ,  .7 

Executors^ 

,  Account  against,  when  it  lies,  90.  b.  n.  ft,  3,'  4L  5. 
Power  of  selling  given  to^  whether  it  shall  somvc, 

113.8.  n.  3.    336.8.  n.  1. 
Are  only  assignees  in  law,  and  catindt  tiSce  as 

appointees  or  special  assignees,  9lo.  ai  if,  i. 
Are  not  bound  to  seek  a  payee  under  tb^  will  if 

no  place  b  named,  310.  b.  n.  1  §, 
Debtor  or  creditor  how  privilrged,  36.^  h.  h.  1. 
Power  of  Icasiug  may  vest  11^  as  i^^i^ntei;  3 10.  a. 

n.  I.  '  '    • 

The  testator's  personalty  vests  m,  al^o^<||ri 

990.  h.  n.  i.XlV.  1,  ,, 

With  a  trust  or  a  power  to  sell,  3^  b^  i^,  j.  tX. 
An  action  at  kw  by  a  husband,  foe  a  lef^icy-due 

tohis  wife,  does  not-  lie  against,  3^1 .  a.,  a<i  1  •  IV. 
See   more  concem'mg   Executors,  54.  b,  n.  4. 

55  b.  n.  I,  3,  3.    89.  b.  D.  €L     lils^  a.  n.  6. 

ii8.a.  n.3.   14^.  b.  n.  1.    i8i*b,  n.jaL '.t^i.a. 

note,  sect.  VI.  9.    903.  a.  ^.  n.     3p4^  b.  n.  3. 

349.  b.  n.  i.IU. 

Executory  -     •       t 

Devises,  bow  far  godd,  397,  a.  n;  %,  S.  t» 
Tilings,  336.  b.  n.  1.  '" 

Exemplification  ,    ., , 

Of  Letters  patent,  935.  b,  o.  3v 
Under  the  great  seal,  98.  b.  n<  i« . 

ExiUy  133.  a.  n.  1. 3. 

Expenses f  iya,9L  n.y,    903.  a.  n.  3.    . 

Experience,  «d.  b.  mij.  ' 

Ejppositian.  Qfioii»4t»tu^^^^oth4r^23Uf .  n*  u 
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Extentf 

YfluU  it  shall  bind,  990.  a.  n.  J. 
Sec  more  concerning  Extent,  153.  a.  d.  4.    191 .  a. 
note,  fcct.  VI.  9. 

Extinguish  ment, 

Of  right  by  reicaae,  067.  a.  n.  1.     578.  b.  n.  i. 
8«a  miore  concerning  Extinguithment,  49.  a.  n.  4. 
63.  a.  n.  1.     lai.  a.  n.  1.     147.  b.  n.  i.  7. 
148.  b.  n.  I.  5.     149.  a.  n.  3.     15a.  b.  xu  a.  4. 
a68.  a.  n.  1.    497.  b.  n.  1. 

E^eS,  of  the  Forest,  1 15.  a.  n.  15. 

F. 

Alattera  of,  155.  b.  o.  4, 5<, 
Jwuable,  135.  a.  n.  a. 

Factors,  89.  a.  n.  6. 

Faith  to  the  king,  66.  b.  n.  i.    GB.  a.  0.3. 
Family,  The  royal,  133.  b.  n.  i. 
Favour  . 

To. the  king,  whether  it  it  an  exception  to  a 
juror,  156.  a.  n.4. 

Fealti/, 

To  what  estate  Incidont,  67.  b.  n.  2.    93.  a.  n.  1. 
DMfcrcncc  between  it  and  homage,  68.  a.  n!  1.  a. 
68.  b.  ft.  5.  ^ 

"Whether  it  may  be  done  by  attorney,  68.  a.  n.  5. 
Distinction  between,  when  done  to  the  king,  and 

the  old  oath  of  allegiance,  68.  b.  n.  1. 
Thf  hiw  upon,  the  Mme  as  when  Coke  wrote, 

68.  b.  n.  5. 
Title  to  remains,  though  unusual  to  exact  it,  ibid. 
See  more  concerning  Fealty,  66.  b.  n,  a.     68.  a. 

n.  •ton.  I.    68.a.n.6.   85.b.  n.  1.  93.b.  n.  1. 

106.  b.  n.  a.    ii5.a.n.  3.   I5i.b.  n.5.   15a.  a. 

n.  6.    15a.  b.  D.  1.  '  164.  b.  u.  4. 

Fee, 

Littleton's  explanation  of,  defended,  I.  a.  n.  1. 

Simple  moveable,  4.  a.  n.  4. 

Passes  to  a  corporation  without  the  wonl  iucca* 

KTt,  where,  8.  b.  n.  7. 
On  a  fee;  1 8.  a.  n.  7. 
Simple,  19.  a.  n.  a,  3. 
Conditional  at  common  law,  ao.  a.  n.  3.     191.  a. 

note,  sect.  \L  7.     aoi.  a.  n.  1.     3a4.  a.  n.  a. 

541.8,  n.4.  27i.b.  n.i.1. 1.   3a6.b.n.i.IV. 
Descendible  to  males  only,  27.  a.  n.  5. 
Qualified,  27.  a.  n.  6,7. 

Every  estate  was  once  called  a,  371,  b.  n.  1. 1.  1. 
^     Conditional,  at  common  law,  the  effects  of,  290.  b. 

n.  1.  V.  1. 
Base,  298.  a.  n.  a. 
At  common  law  fiod  afiter  the  statutes  dA  dimts  and 

OTiia  em;?twe^  327.  a.  n.a.I. 
Simpfe  conditional  as  to  warranty  at  common  law, 

4373,  b,  n.a, 
Shnple  as  to  warranty  at  common  law,  373.  b.  n.  a. 
CondLlionai  in  a  subject  with  the  possibility  of 

rcvcrfrr  in  the  king,  whetlicr  it  might  have 

been  aliened  at  comiuon  law,  37a.  b.  n.  3. 
Simple,  conveyances  in,. as  to  implied  warranty, 

ismipJe,  by  what  words  created,  ao,  b.  n.  a, 

^»^''        ibid,     ai.  a. 

n-  Ij  2,3-    27- a.  n.§. 


FEi 


Fee,  ...    - 

.  D^lerminable,  a?,  a,,  o.  6.    04L,  a.  ».  4» 
Whetlier  in  abeyance,  or  not,  hy  a  limitation  to 

two  and  the  heirs  of  the  survivor,  191.  a.  n«i. 
Conditional,  at  common  law,  descent  of,  enlarged 
by  birth  of  issue,  where,  19.  a.  n.  a.  4. 
How  recoverable  by  the  issue,  19.  a.  o.  5« 
Alienation  of  did  not  bar  the  king  s  potsi 
bility  of  reverter,  19.  b.  n.  1. 
See  mor«  concerning  a  Fee,  1.  b.  n.  4,^    9i.  a. 
n.  7.    44.  a.  n.  1. 

Fees, 
Of  a  ^unsellor  at  law  are  honorary,  395.  a.  n.  i« 

Fee  Farm, 
'Meaning  of,  143.  b.  n.  5. 
&nt,  ibid. 

Feloni/, 
Where  it  may  be  traversed,  13.  b.  n.  i« 
Appeal  of,  13.  a.  n.  8. 
See  Attainder.    And  see  more  concerning  Felon^^ 

a.  b.  n.  10.    41.  a.  n.  4.    135.  a.  n.  a.     137.  a; 

M.  3.    156.  a.  n.  4, 5.    157.  a.  n.  4.    157.  b.  n.  S. 

161.  a.  n.  3, 4.    372.  a.  n.  I.   305.  b.  n.  i. 

Feme, 
Noble  by  birth,  (as  a  daughter  of  a  nian|«iis» 
&c.),  how  her  rank  is  affected  by  maniage, 
16.  b.  n.  6. 

Feme  Covert, 

See  Baron  and  Feme,  also,  la.  b.  n.  a.  5a.  a.  n.  a. 
lai.  a.  n.  1,3.  133.  a.  n.  1.  171.  b.  n.'5^ 
180.  b.  n.4.     353.  a.  n.  i.V.    379. b.  d.  i." 

Females,  Their  age  of  discretion,  79.  a.  n.  3. 

Feoffee  to  uses  at  common  law,  371.  b.  n.  1.  H. 

Fenffment, 

Of  a  moiety,  190.  b.  n.  a. 

How  different  from  lease  and  release,  307*  a.  n.  3. 

With  condition,  difference  between  it  fend   «a 

obligation)  330.  b.  ti.  1. 
To  tbe  uses  of  a  will,  and  to  such  uses  as  feoffor 

should  appoint  try  wiU,  difference  between, 

113.  a.  n.  3. 
Import  of  the  term,  and  ancient  use  of,  371 .  b.  n.  1 . 
Voidable  may  be  avoided  by  an  action,  878.b.  n.  1 . 
By  an  infant  is  voidable,  ilnd. 
By  lessor,  318.  b.  n.  1. 
As  to  discontmuanoe,  330.  a.  n.  1.  VII. 
By  the  old  feudal  law,  3301  b.  ft.  1, 
Charters  of,  ibid. 
How  its  original  mienmity^ «Ad  notoriety  became 

lessened,  and  wimt  effect  this  had  on  its  sub- 

se<{4ient  operfttion  and  effieacy  as  to  disseisin, 

ibid. 
It  had  the  same  effect  andentiy  in  taking  awaj 

entry  as  a  descent  to  the  heir,  but  has  uot4ost 

its  efficacy  in  other  respects,  ibid. 
It  baa  been  made  with  the  same*  ccmmonies,  and 

attended  with  tbe  same  efllieacy  and  operation, 

from  the  reign  of  Henfy  il,  to  the  present 

time,  ibid. 
Made  by  a  person  in  poisesaion,  under  a  verdict, 

which  he  obtains  in  ejectment  by  a  pretended 

.title,  is  fntodulent  and  votd,  ibid.  . 
By  a  copyholder,  or  a  tenant  ibryeAvt,  or  at  will, 

who  after  the  feoffment  continues  in  posaession 

and  pays  rent,  is  frauduJeot  and  void,  ibid. 
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Its  effect  to  'paM  •m  fivelioM  by  disseisin,  330.  b. 

n.  1.    367.  a.  Ti.  1. 
Bv  tmant  iA  tnil  tftkes  awar  the  entry  of  the 

*Bsiie  and  reduces  him  to  a  formedon,  33).  a. 

Q.  1. 

Bv  teiumf  m  ttttl  in  possession  to  tlie  immediate 
ncfn^nder-man  or  reversioner,  is  not  a  discon- 
UDoance ;  hot  it  is,  if  it  is  made  to  a  stranger, 
tboagb  thererersioneror  remainder-man  join 
in  tbe  feoffment,  335.  a.  n.  a.  X. 

As  to   powers,  343.  b.  n.   1.  HI,  1\,  V,  VI. 

rx-  1. 

Sec  nx>re  ctMiceming  Feoffments,  9.  a.  n.  5.  35.  a. 
n.  3.  36.  a.  n.  9.  43.  a.  n.  1.  48.  a,  n.^. 
4B.  b.  B.  6.  49.  a.  n.  1 .  50.  a.  n.  1.  59.  a.  n.  3. 
93.  b.  n.  •.  113.  a.  n.  9.  6.  186.  a.  n.  6. 
S31.  a.  n.  I.  330.  b.  n.  1.  347.  b.  n.  1. 
948.  a.  n.  1.  364.  a.  u.  1.  365.  b.  n.  i. 
969.b.n.i,9.  371.  b.  n.1.  VLVI.3.  390.b. 
n.  1.  V.  4.     343.  b.  n.  1.  IIL 

FemUf  what  passes  bj«  5.  a.  n.  5. 

Origin  and  history  of,  and  authors  npon,  64.  a. 

n.  1.  191.  a.  note,  sect.  VI.  11. 
A  ateoBct    aooosaat  of  the  diffsrent  nationt  by 

whan  tfaey  wcfe  ettablkhed,  ibid.  sect.  I. 
......    of  their  nature,  and  particu- 

JarH'  of  those  peculiar  marks  and  qualities, 
whid  distinguish  them  from  other  laws;  ib.  II. 
1st.  The  right  to  tbe  soil  and  the  right  to 
Ae  profits  «f  the  toil  were  separate,  ibui. 

3d.  Immoirable  or  real  property  only  was 
admitted  to  be  held  in  feudality,  or  in  other 
-words,  to  be  the  substance  of  a  fief,  Ibid. 

3d.  The  nature  of  the  relation  betweea 
Uie  diief  and  the  vassals,  ibid, 
account  of  the  principal  written  documents, 
which  are  the  sources  from  which  tho  learning 
respecting  them  is  derived,  ibid.  sect.  IIL 
Codes  of  law,  ibid.  sect.  III.  t. 
The  capitularies,  ibid.  sect.  III.  9. 
The  customary  Uw»  ibid,  sect  III.  3. 
account  d  the  principal  events,  in  the  early 
Ustory  of  the  feuds  of  foreign  countries,  ibid.I  V. 

The  Statea-Creneral  of  the  nations  on  the  oon- 
tinent  in  which  tbe  feudal  policy  has  been 
introduced,  ibid.  sect.  V.  1 , 
Tbe  IVirilaroents  of  such  natioiis,ibid«  sect.  V.  3. 
Thar  Nobility,  ibid,  sect  V.  3. 
The  difference  between  the  Parliament  and 
Kobility  of  those  nations  and  the  Parliament 
aad  Nobility  of  England,  ibid,  sect  V.  4. 
AaUstorieal  view  of  tto  revolutions  of  the  feud 
in  England,  ibid.  sect.  VI. 
On  the  time  when  feuds  mav  be  supposed  to 
have  been  iiest  estabtished  in  England, 
ibid,  sect  VI.  1. 
On  tho  fimita  and  inddents  of  the  feudal 

tBnttrr,ibid«  sect  VL  3. 
On  the  feudal  polity  of  this  country,  with 
respect  to  the  inheritance  and  alienation 
oCiand  ;  and  the  principal  pohits  of  diffe- 
rence between  the  Roman  and  Feudal 
jurisprudence,  in  the  articles  of  heinhip, 
-     iM.sefCVi.3> 


Fl 


FeudSf 
An  historical  view  of  the  revolutions  of  the*  fend 
in  England,  191.  a.  note,  sect.  VI. : 
The  order  of  succession  of  tbe  subject  of  the 

civil  law,  ibid.  sect.  VI.  4. 
The  absolute  and  unqualified  property  of  the 
subject  o{  the  civil  Uw,  and  the  Aimited 
and  qualified  property  of  the  feudal  tenant, 
in  their  respective  possessions,  ibid4  VL5. 
Tlie  means  by  which  some  of  the  ^snenil 
restraints  upon  the  alienation  of  real  pro* 
perty,  introduced  by  the  feud,  have  been 
removed,  ibid.  sect.  VI.  6. 
Of  entails,  ibid.  sect.  VI.  7. 
The  means  by  whieh  the  restraints  created 
by  entails  were  eluded  or  removed,  ibUL 
sect  VI.  8.  • 

The  attaciiment  of  lands  for  debt;  in  regted 
to  its  effect  upon  them,  while  they  cofitnlne 
m  the  possession  of  tbe  party  hiiaself }  i^ 
regard  te  its  effect, upon  them,  when  in 
possessbn  of  the  heir  or  devisee ;  in  regard 
to  the  prerogative  remedies  fqr  the  is^co* 
very  of  crown  debts,  ibid,  sect  VI.  9.      ^ 
On  testamentary  alienation,  ibid.  sect.  VI.J0. 
A  detail  of  some  of  the  principal  dreilm- 
stances  in  the  history  of  the  decline  and 
fall  of  the  feud  in  this  country,  ibtd.VXt  >1». 
Import  of  terms  relathig  to,  366.  b.  n.  1. 
Whether  b^  the  old  feudal  Uw  they  could  be 
aliened  without  mutual  consent,  3091.  a.  n.  ^.  IV. 
See  more  concerning  Peudst  11.  a.  n.i,    14^  a. 
n.  1.    43^  a.  n.  3.     390.  b.  n.  1. 1.  %,  .«nd  fee 

Feuda  data  et  otlaiaf  191.  a.  aotc>  sect.  VI.  i. 
Feudal  Cuitom,  iii.b.  n.i. 
Feudal  Institutions,  m4»  ••  n.  1. 
Feudal  Land,  65.  a.  a.  1. 

Feudal  Law,  ^ 

Writers  upon,  191.  a.  note,  sect,  VI.  11.    .      .      * 
The  meaning  of,  ibid.  sect.  I;  ,^ 

Feudal  Tenures,  76.  b.  n.  1.  $3.  a.  a.  1.      ' 

Fiction,  ,.*     ,  v 

In    the   feudal   law,    as   to   defc^at    .A^ir'a. 
note,  sect  VX  4. 

Fidei  Ccmmissarius, 
In  the  Roman  law,  191.  a.  note^  sect  VI  ^ 

Fidei  Commissum, 
In  the  Roman  law,  191.  a.  note,  tectr  VI.  5;  " 

Fief,  Definition  of,  191.  a.  note,  sect  H. 

FUfs, 

Improper,  64.  a.  n.  1.   301.  a.  n.  1. 

were  descendible  to  females,  335.  b.  n.  9.  IH. 

Proper,  were  not  descendible  to  females,  ibid. 

Gratuitous,  distinguished  from  a  voluntary  dona- 
tion,'365.  a.  n.  1. 

See  more  concerning  Fiefs,  65.  a.  n.  1 .  68.  a.  n.  3. 
141.  a.  a  3.  See  also  Feiufs,  feudal  Cuttom,  &c. 

FiUus, 

NaturaUs,  legUimus,  adoptmu,  in  the  Roman  l^w, 
344.  a.  n.  !•  ■  "  ' 
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Fines  levied. 

By  teimnt  in  t^,  before  otnTiction  for  mmdcr, 
effect  of,  s.  b.  n.  10. 

$ur  rtnder,  96.  b.  n.  4.   390.  b.  n.  1. 

By  disseisee,  effect  of,  49. «.  d.  4. 

Hittory  and  eifiects  of| 
In  extinguishing  doniunt  ttdei ,  ISI.  a.  n.  i,a. 
In  barring  the  issue  in  taili  ibid. 
In  passing  the  interests  of  femos  covert>  ibid. 
In  barring  rights  and  titles  of  entry,  240.  b.  n.  3. 

Power  of  levying,  aag.  b.  n.  1 . 

Sur  ffmutanee  We  drdt  e&me  ceo,  ftc.  79.  a.  n.  3. 
300. b»  n.i.    933.  b.  n.  1. 

May  be  a  bar  to  a  devisee*  after  five  years  non- 
claim,  240.  b.  n.  3. 

By  iniiRnt  can  be  reversed  daring  his  minority 
only,  347'  a.  n.  3. 

May  be  levied  by  infant  trustee  within  7th  Ann. 
ibid. 

By  idiots  and  lunatics,  ibid. 

How  avoidable,  351.  a.  n.  1.  353.  b.  n.  l»  354.  b. 
n.  1. 

At  common  law,  when  a  bar,  363.  a.  n.  1. 

Before  the  statute  of  non-claim,  ibid. 

Are  neoessaxy  to  pass  a  wife's  life  estate,  if  the 
same  is  not  subject  to  a  power  of  appointment, 
371.  b.  n.  1.  Vll.  3. 

Mistake  sometimes  made  in  directing  the  uses  of, 
ibid. 

On  original  writs,  390.  b.  n.  1.  I.  3. 

Introduction  of,  ibid.  n^l.  V.  3. 

Of  tmst  estates,  ibid.  n.  1.  XvL 

Of  a  seigniory,  319.  b.  n.  (A.) 

Of  a  wire's  estate  are  not  necessary  for  making  a 
tenant  to  the  prsscipe,  335.  b.  n.  3.  UL 

By  both  husband  and  wife  of  her  lands,  are  not 
within  33  H.  8,  e.  3^,  336.  a.  n.  1. 

llVitb  pfoclamatioiis,  95«.  b.  n.  1.  337.  a.  11. 9.  IL  3. 

Executed  and  executory,  distbiction  between  with 
respect  to  diseootinoanoe,  330.  a.  n.  1.  VU. 

By  feoffee  of  tenant  for  years  will  bar  the  lessor 
at  the  end  of  five  years,  and  therefore  the  feoff- 
ment is  an  actual  disseisin,  336.  b.  n.  1. 

By  feoffee  are  ▼•id  where  the  feofiineat  is  lr«a« 
dulent,  ibid. 

As  to  the  exp^ssion,  That  they  have  no  opera- 
tion upon  any  estate  or  interest  not  previously 
tamed  to  *  right ;  and  how  far  this  is  inac- 
curate, 333.  b.  n.  1. 

By  a  disseisor,  intruder,  or  abater,  operate  merely 
as  a  bar,  and  not  as  a  conveyance,  ibid. 

By  tenant  for  Iife«  dio  nof  operate  as  a  baf  oAly, 
but  also  as  a  forfeiture,  ibid. 

In  which  tenant  for  life  and  a  remainder-man  in 
tail  join,  are  no  discontinuance  to  the  rever- 
sioner in  fee,  335.  a.  ii.  3.  X. 

As  to  powers,  343.  b.  n.  1.  UL  IV.  V.  VI*  1,3. 
IX.  1,  3. 

Their  effect  oa  a  wife's  contingent  interest  in 
Und,  351.  a.  n.  1.  V. 

Sfiice  tiie  4  H.  7,  tts  to  rrmltfer,  353.  b.  o.  1. 

Al  to  disseisin,  367.  a.  n.  i . 

Before  34  H.  8.  borned,  but  did  not  diMominne, 
ill  eMflterfaft,  where  the  retenion  vru  in  the 

Of  taidif  etttaiisd  with  th«  revenloft  in  tiie  kiiift, 
their  effect  before  and  siocc  th»  34  H.  8. 
37ft.  B.  ti.  ^.    '      - 


to 


Fines  levied, 
By  a  disseisor  of  tenant  in  tail  with  the  reverftioiB 

in  the  king  within  34  H.  8,  whether  they  bar 

the  estate  tail,  373.  a.  n.  3. 
See  mare  concemiog  Fines  of  land,  14.9.  n.  6. 

so.  a.  n.  3.    08.  b.  n.  1.   46.  b.  n.  3«    i  \a,  a« 

n.  6.    i^i.a.  n.  «*    I3i.a.n.  1.    133.  a.  n.  4. 

J41.  a.  n.  3.   191.  a*  n.  1.  ibid,  note,  sect.  VI.  8. 

303.  b.  n.  1.  IV.  305.  a.  n.  1. 3dly.  350.  a.  n.  1 . 

963.  a.  n.(6.)    363.  a.  n.  3.    971.  b.  n.  1.  V. 

ibid.   n.  i.  VI.    ibid.   n.  1.  VL  3.    1190.  b. 

n.  1.  V.  4.  ibid.  n.  1.  VIL  330.  b.  n.  1.    365.19. 

n.(A.)   379.  b.  n.  1. 

Fines,  (as  to  copyhold), 

Pne  to  the  lord,  59.  b.  n.  8.   60.  a.  n.  1. 

Doe  for  grant  of  oopyboid  by  jointenants,  tenant* 

in  common,  &e.   for  snrrcoder  and  common 

recovery  by  plaint,  303.  b.  n.  1. 

Fines  (due  to  the  king). 

For  being  excused  from   taking  tbe  order  of 

knighthood,  69.  a.  n.  7. 
For  default  of  military  service,  71.  a.  n*  1. 
Fines  and  amercements,  145.  b.  n.  1.      161.  a. 

n.  4.  V. 
Fmeand  ransom,  157.  a.  n.  l. 
Fines  for  alienation,   43.  a.  n.  3.    43.  b.  n.  3. 

85*  a.  n.  1.   93.  b.  n.  3. 

Tire, 

Accidental,   wbo  answerable  for,   53.  a.  n.  7* 
M.  b.  B.  6-    67*  ^  n.  i< 

Fi^i  Royii,  361.  a.  tt.  I. 

Fishery, 
Several,  whether  the  soil  pasics  by  grant  of^  or 

not,  4.  b.  n.  9.  193.  a.  n.  7. 
In  what  different  firom  comiion  and  frM  fishery, 
199.  a.  n.  7. 

Fixtures,  who  ia  entitled  to  reiBoye»53.  a.  n.5. 
Foldcourse 

Hath  various  meanings,  and  what;  ^«  a.  tt.  i. 

FMhnd, 
And  bockland,  diftiDCtion  between,   6.  a.  n.  6» 
86.  a.  n.  9. 

Foreclosure,  i»06.a.  n.  1. 4tlJy. 
Forest, 

The  king's^  1 15.  a.  n.  15. 
Statutes,  ibid. 

Forester,  115,  a.  n.  13. 

Force,  180.  b.  0.4. 

Forcible  Entry,  35^7.  *  n.  1.    3^7. )».  n.  t. 

Forfeiture,  «   ■    •■ 

May  be  of  a  nsmainder  expectant  apon  an  eatafee 
tail,  14.  b.  n.  4. 

What  amounts  to,  4^  a.  i|<  i>   6S-  a-  n.  4*   Id^  ^ 

n.  ].     333.  b.  n.  I.     353.  a.  n.  1. 
Of  Marriage,  88.  b.  n.  11. 
For  iKm-payment  of  reAt,  ao3.  a^  n.  3* 
By  BeoeptaQee,359.  a.  n.  1. 
A»  to  warranty,  3^.  b.  n.  1 ,    373.  b.  n.  9. 
Of  Ittids  and  goods  by  ti  man  killed  itttcbellioo» 

in  ifhKt  xwd  ihere  sbaJ^be;3^.%.  «.  •• 
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T^*faiure^ 


n. 
11 


I. 

3- 


n.  1. 
n.  1. 

iia.b. 

a.  1. 


b.  n. 


1 
t. 


MHtMK^  to  -k  'diiowm  of  tfie 

of  onr  Aiioo  of,  391 .  Ik  n.  1. 

FovCMtupe,  «6^  o.  a.  1, 9. 

55.  b.  n.  la    59.  a.  o.  3,  4, 5. 

6d.  bLO.1.   €3.8.  n.i,«.    64.8. 

11.11.    88.b.ii.i3.    9g.a.n.i. 

130.0.0.4.    141.0.0.9    145.0. 

n.  1.   007.0.  o.  3.    094.  a.  n.3. 

966.  b.  o.  1.     971.  b.  D.  t.  II. 

V.4.     339.  b.  o.  1. 


ia  4eaea»der»  wbether  it  lay  at  oomoioo  law, 

it^o.  n.3. 
See  oMce  oooceroiDg  Fonoedoo  io  Bemoder, 

A^  a.  n.  ^    191.  a.  oote*  asct  VI.  6.    396.  b. 

■.i.IV. 
lininiiaB  cf  writs  of»  115.  o.  a.  9. 
la  u  ■Binrlrr_  in  reverter,  ia  desceodor,  ibid. 
Bj  iaooo  oC  a  porceaer,  io  whote  oaae  it  sboold 

be  broog^t,  173.  a.  n.  4. 
Ia  1T<  laMiirir  r.  337.  o.  o.  1.  L 
la  Br«vfterp  337.  o.  n.  1.  V. 

foMiferjAy,  of  deaaeries,  95.  a.  n.4. 

¥mw  Seasj  The,  107.  o.  ii.6w 

Franc-mleUy  ^  a.  a.  1. 

Framc-aleu  unu  iUrtf  615. 0.  n.  1. 


of  the  cfowa  of»  at  to  tbe  exdonoo  of 
;  and  deseent  of  otber  di|^itie0  theit^ 
395.  b.  a.  9.  IIL 


Of  firfnag  in  poblie  iff  en  by  darifotioa  from  the 

avorm  la^  o.  a.  7. 
0fapart;96i.  o,  n.1. 
Boyatibid. 
FfaadhiMa  and  liber tiea  an  Oxocpttd  in  9f  Jam.  1 , 

c  9,  for  liBiting  tbe  king^  dUe,  119.  a.  n.  1. 


X«t  aftcted  by  19  Car.  9,  c  94»  too.  b.  o.  1. 
FeaAaent  of  estates  g^von  in,  971.  b.  n.  I.  L  1. 


GA 

Frauds 
Jkk  o  vendor,  384.  o.  n.  1. 
See  niore  concerning  Fkrood,  3.  b.  ti.  9.    33.  «. 

n.  10.    35.  o.  n.  0.    4&  a.  n.  3.    55.  b.  n.  16. 

59.8.0.4.    88.  b.  n.  11.    191.8.  n.1.    191.3. 

note,  sect.  VI.  1 1.   909.  a.  n.  1.  V.  1.    93|S.  b. 

n.  1.    968.  b.  n.  I.    990.  b.  noto^  1.  XIV.  1. 

XV.    330.  b.  n.  1. 

Ootids  and  Perjuries^ 

Statute  of,  1 1 1 .  b.  n.  3,  4.    990.  b.  n.  1.  X.  XITI. 

Fraudtdent  Conv^ances  and  IXevUet, 

The  statotcs  againit,  191.  o.    note,  stct  VI.  9. 

990.  b.  D.  i.xm. 

Freehold, 

Estate  of,  what  is  or  not,  and  wben,  43.  a.*  n.  ^  7. 
903.  a.  D.  9.    45.  b.  n.  9- 

At  common  law,  may,  by  custom,  be  convoyed 
withoot  livery,  49.  a.  n.  6. 

Passing  by  conveyance  at  common  law  most  im- 
mediately vest  in  some  persoo ;  it  is  otherwise 
as  to  coDveyimccfl  under  tbe  statute  of  uics, 
trusts  in  equity,  and  grants  of  rents  de  ntm, 
916.  b.  n.  9. 

Upon  condition  broken,  is  not  vested  tffl  enIVy, 
918.  b.  n.  3. 

Where  it  shall  remain  to  the  grantor,  &t,  by 
ilnplicttion,  9i6.  a.  iL  9. 

Explanation  <ii,  966.  b.  n.  1.' 

No  estate  of,  vested  by  common  recovery  Hil 
executioo  served,  966.  b.  n.  9. 

Landsof  awlft,  351.  a.  n.  1. 

See  more  qpnccming  Freehold,  37.  b.  n.  1 .  48.  a. 
n.  3.  48.  b.  XL  1.  '  58.  ft.  n.  \.  59.  b.  n.  i. 
157.  a.  iL  1. 

Freeholders^ 
By  what  names  tboy  were  wcioitlly  deafMlrd* 

64.  b.  n*  1. 
By  the  feudal  law,  330.  b.  n,  i. 

Free  Pkdge,  115.  a.  n.  10. 

FruU  Treei,  §3.0.  n.  & 

F^Ouriijff  Words  of«  tiielr  effect,  90.  b.  n.  3. 


Gift  ia,  ia  oonfioed  to  tbo  donees  and  tbe  iuof 

hot —00  tbem,  19.  a.  n.  9, 3. 
(Sfti  ia»  where  good,  9i.  b.  n.  3. 
Bcmedy  of  tbe  issue  in»  after  foorth  degree, 
93.0.  a.  6. 

of  donor  and  donee  in,  may  intemuirj 

tbe  degrees,  9^  b.  n.  1. 
be  created  by  devise,  385.  b.  n«  4. 
conoerning  Frankmarriage,  00.  a.  n.  i. 
9t.  a.  a.  6,  7.    91.  b.  tt.  1,  9.    ao.  a.  n.  1. 
96l  b.  n.  4.    31.  a.  n.  9.    174.  b.  tt.  9.    176.  a. 
a.  s.    1761  b.  a.  a.    971.  b.  a.  1. 1,  u 

Fratdk'vUdge^ 
Settieof;aaasedinMagBaCharlft,li8.a.  a.  10. 

Framd, 
In  obtaiiung  a  verdict  in  ojectoMot,  and  ooo4e- 
qwently  tbe  possession  under  it  by  a  pretended 
ti^,  readers  Toid  a  feoffment  afterwards  made 
by  tbo  pemoo  so  in  pomfiiiaB,  3ap»  >>*  a.  i* 
la  coptianitt  ia  poaseision  and  poying  rent  after 
t,  ia  toificienl  to  make  void  tbo 
ibid. 


G. 


Gabd  or  Gavd,  t^m.  n.  4. 
Gavdetf 

An  ancient  process  for  recovering  rent  and  lervice 
in  respect  of  gavelkind  lands,  149.  a.  n.  % 

Given  by  statute  for  recovering  rent  servteo  in 
London,  ibid. 

The  statute  of,  ibid. 

GaveOdndf 
Custom  oi,  extend*  to  ostites  tail,  lO.  a,  «.  3. 

no.  b.  n.  4. 
Etymology  of  tbe  term,  I4Q»  ••  n.  4. 
ExteoMon  of  oootom  of,  to  «oUateioU,  aaivorsal  m 

Kent,  140.  b.  n.  1. 
Statutes  lor  abolishing,  in  paitimilar  landi^  k^w 

<oaitmed,  140.  b.  n.  9, 
Lands  alienable  by  infants  at  15,  171.  b.  9*  6- 
Descent  hi,  in  lands  ia  Wales  laken  away  by 

statntOy  175.  b.  n.  3. 
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Gavelkind^ 
Descfiit  in,  in  Ireland,  abolished  with  the  oostom 

of  tiioi»try,  fjS.m.  n.  i. 
Wliai  cMtotus  ill,  must  be  apecially  pleaded, 

175.  b.  a  4. 
Sec  more  concerning  GateliiiBd,  10.  a.  n.4.  34.  b. 

n^3<    30.  a.  o.  1.    33  b.  D.  9.    111.  a.  a.  1. 

141.  a.  n.  d.     166.  b.   n.  2«     175.  b.  n.  6. 

187.  a.  n.  1. 

G€H8f  Signification  of,  Cfi.  a.  n.  3. 

GentSf 
LoidCoke*a  timniktion  of,  la  emnieous,  ($6.  b.  n.  3. 

German  Ocean,  107.  a.  n.  6. 

Gifif  193.  a.  u.  8. 
liegal  import  T>f  the  term,  384.  a.  n.  1. 

Give, 

Operation  of  the  word ; 

1.  In  conveyances  of  eatates  in  fee  aimple. 
a.  Ai  to  estates  tail  and  leases  for  life. 
3.  In  leases  for  yean,  384.  a.  n.  1 . 

Glehe, 
(A  parson's,}  whether  the  lee  maple  of,  is  in 
abeyance,  340.  b.  o.  (B). 

Glossaries, 

Those  most  useful  in  the  study  of  English  law, 
history,  and  antiquities,  specified,  6.  a.  n.  a. 

Goods, 

Acceptance  of,  to  be  kept  or  carried,  89.  a.  n.  9. 
Or  chattels,  1 18.  a.  n.  3. 
Of  a  Tiilein,  1 18.  b.  a.  4. 

Gtdnd  Sefjeanti/, 
105-  b-  n.  1.     107.  a.  n.  3*  5.    108.  a.  n.  1^ 

Grange,  5.  a.  n.  13. 
Grant, 

Good,  though  grantee  named  in  tJbe  kabemdtim 

oafy,  7.  a.  a.  3. 
What  estates  at  oommon  law  lay  in  grant,  and 
■   what  in  livery*  48.  a..  n»  1. 
Pvjratemo  amort,  49.  a.  n.  I. 
Parol,  169.  a.  n*  4* 

Of  things  lying  in  grant,  933.  b.  n.  1. 
Onginal  signification  of  the  word,  371 .  b.  a  1.  L  s. 
The  word  iu  a  contayanoeof  an  inheritance  does 

not  imply  a  warranty,  and  if  it  did  its  force 

and  operatioB  might  be  qualified  and  itatrained 

by  express  oevcoant,  364.  a.  n.  I. 
Whether  it  is  dangerous  iat  a  trustee  to  CDnvey 
,  by  tlw  word,  or  essential  for  a  pnichaaer  to 

require  it,  384.  a.  n.  i. 
The  opeiatiea  of  the  word : 

1.  In  conveyances  of  estates  in  fee  simple. 

S.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  lor  yean,  ibid. 

Grants, 

'fto^al^  not  avoided  by  nonage,  tt  ftait2it<r,  1^,  b. 
'  n.4.     16., a.  n.  a., 

Qy'  letterjp  patent  pass  lands  without  Uvery, 
^  '  a>id.     ' 
See  more  concerning  Grants,  3Q.  a.  n.  10.    41.  b. 

n. 3.    49. a.  n.  1.    59.  a«  n.4.    88.  b.  n.  13. 

119.  b.  n.  3.     131.  b.  n.  3.     133. a.  n,^.y^ 

139.  a.  n.  1.     147.  a.  n.  3.     153. 4<  D.  1^3^  3. 

361.  a.  n.  I. 


HA 


Great  Britain, 
\jnictlier  beftira  ^e  ttnon  it  liad  legislative  pow^^  „ 
and  the  appellant  jurisdictkm,  over  Ireland, 
141.  b.  n.  3.  andn.t. 

Guardian, 
In  soca^,  and  in  chivalry,  confined  to  a  descent, 

87.  b.  n.  1. 

Who  shall  be,  and  the  power  and  nature  of  the 
office  explained,  88.  b.  n.  3.  6.  13. 
Jure  nature,  88.  b.  n.  1 9. 

By  statute,  88.  b.  n.  13, 14, 15.  16.    93.  b.  n.  <^ 
Customary  in  respect  to  copyholds,  88.  h.  sl,  i6L 
By  election  of  the  infant  himself,  ibid* 
By  appointment  of  the  lord  chanoeUor,  ibid. 
Ad  iilem,  ibid,  and  135.  b.  n.  1. 
Per  cauu  de  ward,  what  it  was,  and  who  waa  en* 

titled  to  be,  88.  b.  n.  3.  13. 
To  what  extent  the  half-blood  excluded   fimm 

being  guardian  in  socage,  88.  b.  n.  5. 
By  nature,  and  in  socage,  difference  beCweeo* 

88.  b.  n.  9* 

In  chJvah-y,  nature  and  privileges  of,  87.  b.  a  I. 

88.  b.  n.  9.  11. 
By  nature,  who  entitled  to  be»  88.  b«  D.9-  ift. 

Objects  and  power  of,  88.  b.  n.  13. 
Testamentary  or  by  deed,  appointment,  and  privi- 
leges of,  under  i3Car.3, c.34.  Q8.b«n.  19, 19^ 
Power  given  by  this  statute  does  not  eatend  to 

copyholds,  8i8.  b.  n.  16. 
By  nurture,  who  shall  be,  88.  b.  n^  13,  i^    89«  •• 

iL  1. 
Account  against,  where,  and  when  it  Ucs^  89*  i* 

n.  3.    90.  b.  n.  3.. 
tiow  chargeable  in  account,  89.  a.  0.3. 
In  socage,  cannot  assign,  90,  U .  n.  I. 
In  socage,  87.  b*  n.  1.    88..  a.  Ud  u    88.  b.  a.  3. 

6,  6. 9.  13.    89.  a.  n.  I.    90.  h.  xu  1, 3, 
By  appointment  of  the  ecclesiastical  court,  88.  b. 

n.  16. 
Natural,  88;  b.  n^  }3. 
By  wiU,  88.  b.  n.  13.   , 
See  more  concerning  Guardians,  3&.  a.  a.  11, 1 3. 

38.  b.  n.  1.     39.  a.  n.  3.   .54.a«n.3.    67*  "* 

n.  1.    67<  b.  n.  %  6.    58.  b.  a  3.    79.  b.  o.  l. 

81.  b.  n.  3.     89.  a.  h«  4*    89. -b*  n«&    90*  a. 

n.  1.    371.  a.  n.  1. 

Guineas, 

Whence  they  took  their  name,  S07.  b,  n.  i« 


h: 


Habeas  Corpus,  1^.  b.  n.  5. 

Habendum^ 
Its  ctfect  in  correcting  the  premises,  7.  a.  n.  ^ 

3i.a.n.  1,3.   36^b.  U.4.   i8ah.n.i*   2^^ 

n.  1. 
After  the  death  of  the  grantor,  49.  a.  n.  1. 
See  more  concerning  the  ^abeiidum,  46.  b.  n.  9*^ 

48.  b.  n.  1.     183.  b.  n.  3,  3. 

Haberejacias  seisinam,  52.  a.  n.  0. 
flaJf-Uood,,  ,  . . 

Where  not  excluded,  36.  b.  n.  ^      j 
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la  a  dcaeeDt,k  inar^  riCfkyy  excluded  in  fiD|^«sd 
tkaa  in  other  feudal  countries^  19I.  a*  note, 
feet.  VI.  #. 

See  Semrn,  And  also,  I4.a.  n.  3.  5.  14.  b.  n.  9,3. 
15.  b.  n.  a. 

Eadety  110.  b.  n.  a.     125.  a.  n.  a. 

ikrimiekj   Jjoird.    See  Manuicripe,  306.  a.  n.  1. 

Esy,  mtkj  be  distrained,  47.  a.  n.  16. 

Saifalcr,   wbere   nomen  cofktthnm,  8.  b.   n.  4. 

».  m.  n.  4. 
n»;iM«g  oostomanf  land,  ly  ieteent,  nrast  be  the 

heir  according  to  the  custom,  1  o.  a.  n.  3. 

B9  ^mrekawe,  inott  be  the  heir  at  common  law, 
oolesft  oontrolled  bj  special  words,  10.  a.  n.  4. 
Krr  mherit  iirotn  one  parent,  though  the  other 

be  an  siicn  or  attainted,  13.  a.  n.  7. 
Ihdi  taaiTe  action  against  the  defecer  of  hu  an- 
cestor's moiiniDent,  1 8.  b.  n.  5. 
lUe,  cannot  deduce  his  descent  through  females, 

et  met  venA,  1 9.  a.  n.  4. 
Where  be  aball  take  by  descent,  and  where  by 

paxcfaaae,  is*  b.  n.  2.    99.  b.  n.  4.    94.  b.  vu  9. 

96.  b.  n.  9. 
PnmVr.  wbechcr  to  take  bj  purchase  as,  she  must 

be  bar  a»  weO  as  female,  94.  b.  n.  3.     164.  a. 

n.9. 
PneseiBpdTe,  88.  b.  n.  i9. 
Apparent,  ibid, 
lacail,  fsi.  a-  n,  1. 
Isaot  bound,  if  not  named  in  a  b<md,&c.  nnless 

the  bood.  icc«  is  made  by  a  body jpolttic,  or  (by 

statate,  and,  accorcKng  to  lord  Coke,  by  com- 

man  lavv,)  t«i  the  king,  144.  b.  n.  9.  909.  a.  n.  i. 
Wbere  be  sbail  take,  though  not  named,  146.  a. 

a.  1. 
Xxtmc  of  in  the  Roman  and  the  feudal  laws  con- 

rrssted,  191.  a.  note,  sect.  VL  3. 
T&kes  by  descent  when  an  estate  Is  limited  to  a 

badxand  aad  wife  and  the  heirs  of  their  two 

badict,«iftb.  (919.  a.  lathed.)  n.  3 1|. 
Takes  by  pordiase  «vheii  an  estate  is  limited  to 

oat  oaly  and  the  heirs  of  tnro^  ibid. 
&v  triable  who  is,  943.  a.  n.  9. 
Caoaot  take  by  descent,  unless  there  is  an  interest 

ka   bis  ancestor  at  the  time  of  bis  decease, 

3»a.  a.  o.  1. 
When  a  &tber  and  his  heir  apparent  join  in  a 

warranty,  after  the  fatlier's  death,  the  sun  is 

Eable  in  bis  own  right,  and  as  heir,  3B6.  a.  n.  1. 
See    more  concerning  I^eirs,  9.  b.   n.  6.     10.  a. 

n.  1,  9.     39.  b.  n.  1.     38.  b.  n.  1.     39.  a.  n.  6. 

90.h.n.4.   94.b.  n.  1.4.    144.  b.  n.9.   9i3.b. 

Br  custom,  not  alienable  by  devise,  1 8.  b.  n.  6. 
BV  deriae  cr  settlcaieitt,  subject  to  all  rules  con- 

•efmng  eaecutory  devises,  18.  b.  a.  7. 
Cases  of,  and  anthors  upon,  ibid. 
See  nove  caoo^rtiing  Heir-Looms,  8.  a.  n.  9,  IQ. 

9.  al  n.  1. 

HercUco,  164.  b.  n.9. 

HereditamenUy 
Estoit  of  the  word,  and  bow  it  differs  from  tene* 
mciiu,  i.b.  fi.8. 


Hereditaments^ 
With  respect  to  what  passes  by  the  word,  ^.  a.  n.  3. 
(Incorporeal),  a  rent  cannot  be  reserved  out  of, 

except  by  the  king,  47.  a.  .n.  1. 
Lying  in  livery,  distinguished  from  those  lying  in 

grant,  48.  a.  n.  1*3. 
(Not  lying  in  tebure),  guardianship  in  socage 

extends  to,  88.  b.  n.  1 3. 
(Incorporeal),  are  sometimes  included  in  the  word 

tencmeots,  154.  a.  il  7. 

Hares  ^ei  commissarius. 
In  the  Roman  law,  191.  a.  note,  sect.  VL  li* 

Hares  Jiduciarius, 
In  the  Roman  law,  191.  a.  note,  sect  VL  5. 

HerioUy 
Distinction  between  them  and  reliefs,  83.  a.  n.  iw 
Are  preserved  by  19  Car.  9,  c.  94.    85.  b,  n.  u 

f^fifi^fy  Of  land,  6^.  a.  o.  2. 

Higkway^ 
Action  on  the  case  lies  for  damages  by  neglect  to 

repair,  56.  b.  n.  9 
Distresses  on  the,  16 1.  a.  n.  1. 

Hirey  89.  a.  n.  6. 9. 

History^ 
Ancient,  191.  a.  note,  sect.  IV. 
Modem,  ibid. 

Holding  (wer, 
Penalties  of,  57.  b.  n.  9, 3. 

Homage^ 
To  the  king,  spebial  act  passed  to  exouie  tlM^ 

kissing  in,  by  reason  of  pestilence,  64,  a.  n.  3^. 
Tu  the  king  of  France  by  the  king  uf  £^gland  for 

Guienne,&c.,  65.  a.  n.  3. 
Liege,  ibid. 

Auncestrel,  65.  b.  n.  9.    67.  b.  n.  1.    106.  b.  ti:  9. 
By  a  bishop,  ^  b.  a.  3:. 
Importance  of  the  express  saving  to  the  king  on  ^ 

performing,  66.  b.  n.  1.    68.  a.  n.  3. 
The   importance  of,  both  to  lotd  and  fenaot, 

.67.  b.  n.  1. 
For  the  feme's  land,  how  the  lord  might  avow  !uf , 

66.  b.  n.  9. 

What  means  the  law  gave  tor  compel,  (^.  b.  n.  1'. 
Whether  it  might  be  received  by  a  p«Lr0on,67.  8. 

n.  1. 
Abolished  by  1 9  Car.  9,  c.  94,  67.  h.  n:  1 . 
Could  not  be  done  by  attorney,  68.  a.  n.  5, 
Diiferent  kinds  of  referred  to,*  68.  b.  11.  1. 
AnncestreJ,  expired  before,  19  Car.  9,  105.  a.  n.  1. 
Tenure  by,  ibid. 
Bound  the  lord  to  acquittal  and  warranty,  365.  a. 

u.1. 
The  grant  of  Uoroas^e  ancestrcl  by  the  word  dcdi 

imports  a  warranty,  384.  a.  n.  I . 
See  more  concerning  Homage,  64.  a.  n.  i  *,  to, 

67.  b.  n.  1,  inclusively.  See  al«.o,  30.  a,  n.'ji^ 
67.  a.  n.  9.  68.  a.  n.  i,  9.  4.  6.  68.  b.  n.  5. 
73,  a.  n.  1.  85.  b.  n.  1.  106.  b.  n.  1.  1 15.  a. 
n.  3.  i64.b.  u.  7.  ^71.  b.  n.  1. 1. 1.  365.  a. 
n.  1.     384.  a.  n.  1. 

Homagers f  64.  a.  n.  l  *, 
Homagtumf 

Siikpfer,  68.'b.  n.  4.  *  ,     .      ■ 

Li^eum,  65,  a.  n.  3.    66.  a.  n.  3.    08  V.  n.  4. 
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Hrnnagiurttf 
yon  ugeuM,  ^  m.>  n.  9. 
3f  tsttiat,  68.  b.  11.4. 

Homines f  64.  ••  n.  1  *. 

Or  land  barony,  the  nature  of,  5.  a.  n.  1 .     108.  a. 

n-4' 
(The  genuine),  is  a  land  barony,  108.  a.  n.  4. 

HColaryibid. 

See  also,  77.  a.  n.  i.     iio.  b.  a.  9. 

Honou^f 

And  arms,  matters  relative  to»  74*  b.  n.  i . 

Belong  to  execotor  thoogh  not  gathered,  where, 

Hone$9  dbtraincd  for  rent,  &c.  47.  a.  n.  is. 

HoUhpotj 

Partition  by,  169.  a.  n.  a. 

With  respect  to  Uuids  givca  m  frankmarriage, 
where  other  landa  deacead,  176.  b.  n.  a. 

Xaw  respecting,  wb«re  a.  deceated  lather's  per- 
sonal estate  is  divided  by  custom  among  his 
children,  176.  b.  n.8,  9. 

Houie  qfCotmnofiSy  64.  b.  o.  1. 

House  of  Lords,  1 10  a.  n.  5.   134.  b.  n.  1. 

Hundreds^  1 10.  b.  n.  3.  121.  b.  n.  7.  195.  a.  a.  1. 

Huniredorsy 

Its*  a.  0.  3.    157.  a.  n.  3,  4-    970>  ■-  n*  >• 
Hypotheca^  the  Roman,  305.  a.  n.  1.  1st. 


I.&J. 

Idiotc^y 

(Of  a  wife)  found  by  office,  whether  it  defeats 
the  huAband's  title  by  curtesy,  301.  b.  u.  3. 

Idiot, 
•  Who.  34fJ.  b.  n.  1. 
Wife  of  entitled  to  dower,  30.  b.  n.  3. 
See'iAore  eoneerning  Idiots,  80.  a.  n.  1.  88.  b. 
n.  16.    131.  b.  n.  3.    347.  a.  vl%, 

Je^vish  LaWf  11.  a.  n.  1. 

Jewish  Nation^  ibid. 

Jevos, 
As  t0<dower»  33.  a.  n.  i. 
May  preseot  to  advowsons,  391.  a.  n.  t.  IV.  1. 

Implication, 

<Jf  cross  rcninmders,  195.  b.  n.  1. 

Of  ttnst  for  a  child,  390.  b.  n.  1.  X. 

01  tnist  may  be  rebutted,  ibid. 

Of  a  freehold  estate  in  an  ancestor,  with  laspeet 

totha  lak^in^hetley*!  cpse,  399.  bi  n.  1. 
Of  consent  in  a  grantee,  337.  b.  n.  1. 
See    mor0  ctmceniing  ImpJIcatioB,  30.  a.  ik  i. 

33.  b.  n.  3,  3.    55.  a.  n.  3.    ^.  a.  n.  1.    60.  a. 

n*  B.    67.  )h  n.  I.    tsft.  a.  n.  7.    153.  a.  (1.  i. 

3i0.b.  n.3.  337.a.u.  1.  L  a^i.b.  ii.kVIL3. 

S98.  a.  a.  3. 


IN 


Imprisonment^ 

181.  a.  n.  4.     191*  ••  iiMe« 
VI.  It.    367-  a.  a.  1. 


VI.9.      Om 


J 


ImprmMd  Valuer  33.  a.  n.  8. 

Incidents, 
Separable  and  lasopaiaUe,  i$i.  b.  u-  3, 5«    153. a^ 
n.  6.    See  also  i3i.  b.  n.  6. 

Inclosure,  iGo.  b.  n.  4. 

Inconvenience,  66.  a.  n.  1.    153.  b.  n.  6,  7. 

Incwnbeid,  119.  b.  a.  4. 

Indenization^  139.  b.  n.  6. 

Indentures^ 
Origia  aad  use  of,  143.  b.  a.  3.  399.  a.  n.  1. 
What  deeds  meat  be,  339.  a.  a.  i. 
In  the  third  peison,  830.  a.  n.  1. 
Sec  also  143.  b.  n.  3, 4.    339.  a.  a.  1,  3,^ 

Indenting  qf  Deeds,  339.  a.  a.  1. 

Indtchneni,  43.  ^  n^^ 

Indictments, 

135.  a.   n.  3.       155.  a.  n.  3.      157.  ^.   n.  4. 
161.  a.  n.  4. 

Indivisibility,  165.  s.  n.  i.  4. 

Induction,  90.  b.  n.  4. 

Infamy,  6.  b.  0. 1. 

Infancy, 

Of  an  heir  is  a  pergonal  privilege  against  eiefu- 
tkm  upon  a  statute,  &cc.  ^90.  a.  n.  t. 

Infant, 

Wliat  office  capable  of  holding,  3.  b.  n.  4. 
Whether  bouad  by  a  juiaf  ure,  96L  b.  a.  7. 
Deeds  and  acts  oft  what  void,  and  what  void- 
able, 43.  b.  n.  4.    45.  b.  n.  1.    51.  h.  n.  3. 
Caanot  execute  a  power  coupled  with  an  Interest, 

53.  a.  a.  3.    171.  b.  n.5. 
May  be  an  attorney  to  deliver  seisin,  ^.  a.  s.  I. 
Female,   age  of  discretion   what,    79.  a.   u.  3. 

79.  b.  n.  1. 
The  custody  of  his  person  draws  alter  it  Ui? 

custody  of  his  property,  88.  b.  n.  13.  , 

Whether  bis  person  and  estate  should  be  in  flie 

custody  of  a  guardian  appointed  by  the  eccle- 
siastical court,  B8.  b.  o.  16. 
When,  and  how,  he  may  sue  his  goardiaa,  89.  a. 

n.  3. 
Whether  he  may  present  to  a  church,  89.  a.  n^i. 
Cannot  be  an  administrator,  though  he  maj'  U;  uu 

executor,  89.  b.  n.  6. 
At  what  age  he  may  make  a  will  of  personal 

estate,  ibid.    171.  b^  n.  6.    364.  b.  a.  3. 
May  make   a  wUl   of  real  estate  ■  by  custoii^ 

111.  b.  n.  4. 
By  whom  he  may  sue,  apd  be  sued,  135.  b.  n.  I. 
Trustee  or  mortgagee  enabled   to    convey   by 

7  Ann.  c.  15.  171- b.  n.5. 
May  alien  gavelkind  lands  at  fifteen,  ibid. 
Single  bond  of,  for  necessaries  good,  173.  a.  n.  Q. 
At  what  age  aad  liaw  ctaminable  as  a  wrtne»>, 

173.  b.  n.  1. 
Cannot  sever  a  ioint-Can&nt^y,  346.  a:  n.  1. 
May  reverse  his  fina  wfaeH  iodes  ^ge,  but  out 

ailer»  347.  a.  n.  3. 
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Traatee  witluB  the  7th  Ado.  c.  19,  may  levy  ikies 

atd  suffer  recowenti/ihid.  and  ao6.  b.  d.  1.  VII. 
Ifaj  make  an  executov  at  seveoteen,  at  he  might 

dbn  make  a  will  by  the  civil  law,  364.  h.  il  3. 
Trastec  may  by  order  of  Chancery,  upon  peliiion, 

csoavey  the  estates  held  in  trnst,  371.  b.  n.  1. 

flL  i.    ago.  b.  n.  1.  VII. 
CaiBoC  cooYey  under  a  power  withoat  an  act  of 

parfiaiaenty  ftyi.  b.  n.  I.  VII.  9. 
MiT  aoffer  a  common  recovery  under  a  privy 

'seal,  380- b.  n.  i. 
Sec  mofe  concerning  Infiuits,  43.  b.  n.  1.   S^  h, 

B.  4.   79.  b.  n.  9.   88.  b.  n.  1 1.  16.   1 19.  a.  n.  1. 

I3i.a.n.  1.    I3i.a.  n.  I.    i55-»-n-3-    i^g-a. 

a.  «.    170-  a.  n.  1.    171.  b.  n.  a,  3»  4.    17«.  a. 

n.  5p    18a.  b.  n.  4.    187.  a.  d.  t.   245.  b.  n.  1, 9. 

«47.  b.  n.  1.   ^48.  a.  n.  I.  a78.b.  n.  1.   347.  b. 

a.  1.    353.a.  n-i.V.    37^b.n.i. 

In&rmationy 
d&b.ii.i.     135-^"^*-    161.  a.  0.4, 

Zi^,  or  isiira,  ^Ho/tfor  tnariaj 
Bfljil  doaiinioo  aud  jurisdiction  them,  107.  a.  a.^ 
^^^nkig   and  extent   of  the   term    iliostnted, 

107.  b.  B.  6- 
hgnssing  Com,  &&  135.  a.  a  1. 
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Hay  descend  from  one  parent,  though  the  otben 
be  an  atien  or  attainted,  la.  a.  n.  7. 

Of  copy  bold  land,  61.  a.  n.  1. 

ladirisible,  1 65.  a.  n.  2. 

Xatore  of,  in  the  Roman  and  the  feudal  laws  con- 
trasted, 191.  a.  note,  sect.  VI.  3. 

Word^  <iC  sre  as  necessary  in  a  will  as  in  a  deed, 
10  cseate  a  fee,  191.  a.  notOt  asct.  VI.  10. 

Conveyed  to  the  hein  of  tenant  for  life,  liow  it 
^bmtffcct  his  estate,  999.  b.  n.  1 .   See  SheUey. 

Inhi^Honf  In  Scotland,  234.  a.  n.  1. 

InjuMcUony  54.  a.  n.  5.    141.8.  n.  3. 

I^Jteeper^  89.  9.  n-  7- 

IwpieUf  158.  b.  n.  3. 

Of  djii^   *e!scd  and  damages,   as    to  dower, 
33."  b.  u.  4. 

Imqmintion 
te  a  eonnMion'Of  escheat,  303.  a.  n.  1.  lA 
See  abo  115.  a.  n.  15.    133.  b.  n.  1. 

4BLan.3.    1^.  a.  n.  1.    Ii7.b.  n.  4.    I3i.a.  n.1. 
147.  b.  n.  4,  5- 


of  ittlanr,  131.  a.  n.  1. 
Instant^  185.  b.  n.  1. 
Insiiimtion^  90.  b.  n.  4. 

r 

hdention, 
^'wAertot  oit  471.  b.  D.  u  ML  3. 
Of  a  tastatpr,  ibid.  n.  t<  VUL  1» 

i^ofe  coap«miiig  loteittioPi  36.  b.  n*  6. 
94.b.B.3.  79,a.n.3.  113.  a.  n.  «.  19I' a. 
iBtc,  tecftVI.  lOL  911^  A.  n.  1.  6tb^*'  nyi-  b. 


Present  rate  of  in  England*  4.  a.  n.  1. 
.....    in  Ireland  and  the  ^laOta^ionty 

ibid. 
A  lease  may  commence  in  mtereat,  and  opt  in 

computation,  4^$.  b.  a.  8, 9. 
Merely  of  trust,  90.  b.  n.  4. 
Both  of  profit  aod  trust;  ibid.  ,   , 

InterlineoHon^ 
In  a  deed,  35.  b.  n.  7.   335.b.  n.  I. 

Interpleader,  343.  a.  n.  3.  .         ' 

IntestaieSf 
The  statutes  for  distributing  the  penonal  MUfm 
<ti,  save  costoBS,  i76«b.  0^5.  >     'i 

Intestacy,  36.  b.  n.  7.    17^-  b.  n.  5.  10.    ' 

Intrusion, 
37.  b.  n.  4.    371.  b.  n.  I.  II.    330.  b^  xu  1, 

Investiture, 
Of  the  feudists,  371.  b.  tt.  1. 1.  1. 
Whether  it  alone  entitled  the  tenant  ijo  daim  an 
equivalent  from  the  lord  in  case  ef  evtctiony 
365*  a.  n.  1. 
See  also  134.  a.  n.  t,  3. 

Joint  Estate  »  .    r 

To  husband  and  wife  before  nanri^^  qf  aft^ 
187.  b.  n.  3,  4.  « 

Jointenants,  * 

Power  of  attorney  from,  to  deliver  sei Ji^  goq4» 

though  one  afterwards  die,  53.  b.  n.  o. 
Of  copyhold,  may  release  to  each  other,  without 

fine  or  surrender,  59.  a.  u-  3.       «    . 
Remedy  of  one  agHimit  the  other,  173.  a.  n.  8. 
Bemg  an  alien  and  natural  born  subject,  qu.  right 

of  survivorship  between,  180.  b.  c.  1. 
Right  of  survivorship  between,  where  good  or  ndt, 

183.  a.  n.  3. 

Severance  of  estate  of,  what  amounts  to,  ibid. 
For  life  with  the  remainder  in  fee  in  one  bf  the'm, 

184.  a.  n.  3.    184.  b.  n.  3. 

What  seisin  of  the  one  will  give  tittetoihc  other, 

186.  b.  n.  6.  .»   »' 

By  the  statute  of  uses,  or  by  thC'  Qspunqn,  Jaw, 

188.  a.  n.  13.    .  -  / 

Where  joint  words  operate  severally,  iSft-b.  .^i.  3« 
For  life,  191.  a.  n.  1.  .•,  . 

In  fee,  ibid. 
Relc;ise  o{ inter te  pasicsa fee#  wictioiiithe  #ord 

heirSf  193.  a.  n.  1.  •  / 

Aud  tenants  in  common,  may  have  account  int^ 

ie,  199.  b.  n.  1. 
One,  keeping  his  part,  may  w>ach  aft«rsev«rtihcc 

by  the  other.    By  partitionboih  loss  Wnt  beiielit 

of  the  warranty,  385.  b.  n.  3. 
Warranty  to  three,  who  are  joiAtcnants,  4  cw\\bei . 

earvm,  it  a  jqint. warranty  j  otbervswe  wi^en 

they  are  tenants  in  communt  ^^^..b.  A..  3- 

JoitUenaticwr  " 

Maybe  sevand  by  grant  of  njv«ffi*«or'ae«cc«t, 

183.  b.  n.3.  '    '    " 

What  words  will  nake,  or  put  the  fi^  in  atM;y.^ 

aaoe,  191. a,  n.  1.  <-   " 

Where,  ^ugli  estates  cointteabe.  at  did'crcnt 

•times*  Mi  a;  n»  ia* 
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Jointenancy, 

Severance  of,  what  amounts  to»  192.  a.  n.  1. 
Whether  sererable  hy  an  infimt,  946.  b»  n.  1. 

Joint  WordSf 

Construed  to  opente  scTerally,   188.  a.  n.  11. 

1B9.  b.  o.  3. 
Passing  two  entiie  things  sevenlly,  1 89.  b.  n.  3. 
See  more  concerning  Juiutenancy  and  Jointenants, 

180.  a.  n.  3.  to  188.  a.  o.  13.  both  inchistve, 

SI.  a.  n.  4.    31.  b.  n.  4.    35.  a.  n.  1,3.   44.  a. 

D.  fi«    54*  a.  n.  4<    55.  b.  n.  6.    111.  b.  n.  1 . 

113.  b.  n.  1.    149.8.  n.  3.   i6i.b.  n.  3.   164.8. 

n.  4.    164.  b.  n.  4.    169.  a.  n.  3.    190.  a,  n.  3. 

190.  b.  n.  4.     330.  b.   n.  1.     367.  a.  n.  1. 

a73.  b.  o.  3. 

JointureSy 

What  good  as,  in  equity,  or  not,  36.  b.  n.  5.  7. 
Whether  infant  bound  by,  36.  b.  n.  7. 
Power  to  settle,  343.  b,  n.  1 . 1.  II.  V.  VI.  1 ,  3. 
(And  Portions),  power  to  charge  with,  343.  b. 

n.  1.  VI.  1. 
See  also  36.  b.  n.  3.  3.  5.  7.   271.  b.  n.  1.  VII.  2. 

390.  b.  iL  1.  XV. 

Irdand, 

When  title  by  curtesy  was  introduced  there, 
30.  a.  n.  5. 

The  manner  of  appointing  to  the  old  and  new 
deaneries  there,  95.  a.  n.  4. 

When  the  laws  of  England  were  first  introduced 
there,  141.  b.  n  1. 

Whether  subject  (before  the  Union)  to  the  legis- 
lative power  of  Great  Britain,  and  the  appellant 
jurisdiction,  341.  b.  n.  3. 

And  Great  Britain  united  into  one  kingdom, 
141.  b.  n.  t. 

Wliether  the  chancellor  liere  can  hold  plea  of  trust 
of  lands  there,  169.  a.  n.  3. 

Abolition  there  of  the  custom  of  tonistry  and 
of  gavelkind  descent  as  incident  to  it,  and 
generally  of  the  Brehon  law,  1 76.  a.  n.  1 . 

Whether  (in  the  cas-e  stated)  a  portion  charged 
on  estAte.s  hi  Ireland  ought  to  be  paid  in  Eng- 
land without  deduction  for  exchange,  3ii.  b. 
n.  3. 

The  34  H.  8,  c.  20,  is  not  of  force  in  Ireland, 
and  therefore  the  knowledge  of  the  common 
law  is  necessiiry  there  (iXrd  Nott.  MSS.), 
373.  b.  n.  3. 

See  also,  16.  b.  n.  4.     371:  b.  n.  1.  VI.  3. 

Iruh  ModuSy  6g,  b.  n.  9. 

Irish  Sea,  or  St.  George's  Chaonel,  107.  a.  o.  6. 

Igsues, 

In  law,  155.  b.  D.  5. 

Li  fact,  ibid.    135.  a.  n.  3. 

Collateral,  157.  b.  n.  8. 

JudgeSt 
«•  Whether  the  king  may  consult  them  extrajudi- 
cially, 110.  a.  n.  5. 
Plrovincc  of  on  Trials,  155,  b.  n.  5. 
See  also  71.  b.  n.  1.    i  to.  a.  o.  5.    1 15.  a.  n.  15. 
141.  a.  n.  3.   155.  b.  0.5. 

JudgmentSy 

In  real  actions,  where  asamst  heir,  atid  where 

against  voiichee,  39.  a.  n.  6. 
Interlocatm  and  final,  difference  between^  1 39.  b. 
n.  1.    1^.  a.  a.  3. 
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Partition  by  jadgment,  169.  a.  n.  S. 

For  debt  or  damages,  191.8.  note,  sect 

Writ  of  false  judgtuent,  359.  b.  n.  1. 

Of  which  a. purchaser  has  not  notice,  378.  b.  n.  1. 

It  is  safe,  in  some  cases,  to  dispense  with  a  search 

for,  290.  b.  n.  I..  XV. 
At  common  law  judgment  in  a  writ  of  right  was 

not  a  bar  to  a  disseisee  until  ex^otioa  soedp 

363.  a.  n.  1. 
Judgment  in  felony,  305.  b.  n.  1. 
Saving  in,  good  or  void,  ibid. 
See   more   concerning  Judgments,   33.  b.  n.  4. 

33.  a.  n.  1.   39.  a.  n.  5.   39.  b.  n.  4.  46.  a.  n.  3. 

72.  a.  n.  3.    131.  a.  n.  1.    135.  a.  n.  9.    135.  a. 

n.  I.    303.  b.  n.  1.  IV. 

Judicial  Capacitify  134.  b.  n.  1. 

Jura  CoroncBy  70.  b.  n.  3. 

JuratOy  154.  b.  n.  8. 

Juris  consulti,  In  the  Roman  law,  295.  a.  a.  I. 

Jurisdiction, 

Of  the  court  of  chivalry  held  before  the  e«rl 

marshal  only,  without  a  high  constable,  74.  b. 

n.  1. 
The  appellant,  141.  b.  n.  3.     186.  a.  n.  3. 
Equitable,  169.3.  n.  3. 
See  more  concerning  Jurisdiction,  88.  b.  n.  16. 

94.  a.  n.  3.    125.  a.  n.  3.    137.  b.  n.  3.     141.  a. 

n.  3. 

Jurisprudence y 

In  subjects  of,  a  knowledge  of  the  present  state  of 

thingi  depends  on  a  reference  to  the  andait 

one,  105.  a.  n.  1. 
Konian,  191.  a.  note,  sect.  IV. 

Juris  utrikm,  155.  a.  n.  1. 

JurorSy 

Worth  £.6  per  annum,  37a.  a.  n.  1. 

Worth  £.10  per  annum,  ibid. 

Worth  40  s.  in  goods,  373.  a.  n.  1. 

See    more    concerning    Jurors,      155.  a.    &.  3. 

I56.b.  n.  5.    157.  a.  n.  7,  8.    157.  b.  n.  1,  fl,  3. 

158.  a.  n.  1.    158.  b.  n.  1,  3,  3,  4. 

Jury, 
From   the  visne,  law  respecting,  135.  a.    n.  2. 

126.  a.  n.  1. 
IVIa)?  still,  in  criminal  cases,  be  challenged  for  de- 
fault of  hundredors,  125.  a.  n.  3.     157.  a.  n.  4. 
Number  of,  more  or  less  than  12,  in  difierent 

ca^es,  155.  a.  n.  3.     159.  a.  u.  3. 
The  grand,  155.0.  n.  3. 
The  rights  of  a,  155.  b.  n.  5. 
Must  be  de  carport  comitatus,  where,  155.  b.  n.  3. 

1 57.  a.  n.  4. 
Ma)r  find  a  general  verdict,  and  so  far  may  decide 

boib  the  law  and  the  fact,  155.  b.  n.  5. 
Can  try  issues  in  fact  only,  not  issues  in  law, 

ibid. 
Finding  against  judge's  recommendation,  cause 

for  a  new  trial,  ibid. 
Origin  of,  155.  b,  n.  6. 
What  are  priticipal  caases  of  challenge  to,  15O. 

n.  1,  3.  5.     157.  a.  n.  6.     157.  b.  n.  5,  6. 
No  challenge  now  can  Ite  taken  to,  for  want  of  a 

knight,  156.  a.  n.  3. 
Challenges  of,  for  favour  to  the  king,  whetbor  al- 

lowedi  156.  ft.  Ik  4. 
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la  M.  writflC  ag^t,  ulieo  cfaaUcDgB  to,  should  be 

tmken,  156L  b.  n.  i. 
ChMrtHitr  to»JM5  be  taien  by.  the  king*  ftt  what 

tiflK,  156.  b.  11.4. 
Verdict  of  void,  where,  157*  b.  n.  5. 
Fnemptarj  ehalknges  to»  on  eoUatcral  isfees 

dcaieilr  >67*  1'*  ^'  ^ 
ChaOcng^s   to,    where    inquest   Cor  infomiation 

merely,  158.  b.  n.  3, 
Qualifications  of,  ^7^  a.  n.  I . 
See  MNxre  coooaniiig  a  Jory,  6.  b.  n.3.   98.  b.  n.  1. 

117.5.11.4.    154.  a.  n.  3.    I55.b.  n.4.    157.8. 

1LI.3.     161. a.  n. 4.   23i.b.  n.  1.  944.  a.  n.4. 

Jus  accrescendi,  183.  a.  n.  5. 

Jus  pofMessionisy  938.  a.  n.  1. 

Jus  Maris f 
Of  the  king  of  England,  conaidered  and  discussed, 

«6i.a.  n.  1. 
TowboMi  the  soil  between  high  and  low  water 
s,ibid. 


The  exccvrtioa  of,  is  fiiTOured,  53.  b.  n.  3.    181.  b. 

0.4. 
Cnmirad,  195.8.  n.  d. 
Of  tbe  peace,  141.3.  n.  3.     155.  b.  n.  4.     159.8. 

n.  4. 


K. 


Tl«c  mne^y  of  gavelet  in,  141.  a.  n.  3. 
GmTcikiikd  descent  in,  175.  b.  n.  3. 

A^;^  of  Great  Britain  and  Ireland, 

Titles  of,  7.  b.  n.  3.  5.     119.  a.  n.  1. 

Having  the  legal  estate,  shall  hold  dischnged  of 

vaes  and  tnssta,  where,  13.  a.  n.  7. 
Purcbases  by  or  dcgeenta  upon,  how  they  shall 

devolve,  15.  b.  n.4.     16.  a.  n.  9. 
lbo<i({b  MS  aticD,  shall  take  the  crown,  16.  a.  n.  i . 
Shall  he  bi,'in  point  of  reverter,  on  forfriture  of 

donee  in  tail  of  his  grant,  18.  a.  n.  4. 
Seems^  if  he  daims  the  remainder  by  purchase, 

ibid. 
Wbefber'the  refonnation,  and  the  assertion  of 

the  king's  sopremacy  influenced  the  manner  of 

appomting  to  deaneries  and  bishoprics,  95-  a. 

n-  4-' 
His  ooofirmalioh  of  the  choice  of  a  dean  by  the 

ch^er  is  required  by  king  John's  charter,  ibid. 

His  counsel  for  matters  of  Taw,  1 10.  a.  n.  5. 

Caaoot   dispense  with  a  disability  created  by 
statute,  1 30.  a.  n.  3. 

Hn  dispensing  powers  generally,  1 20.  a.  o.  4« 

1>inrr«s  of  freehold  by  the  ling's  writ,  was  ex- 
cepted in  Stat.  ^1 H.  3.  143.  a.  n.  3. 

Rs  prem^tire,  in  cbaiglng  persons  as  account- 
ants, 172.8.  n.  9. 

fsi  respect  to  tbe  cofa,  307-  b.  n.  1 . 

Estates  of  hb  debton,  bdundtit>m  what  time, 
309.  a.  n.  I. 

tMtef  of  bis  release  to  one  hf  seveftl  obllgdrs, 
939.  )i.  nl  1. 

Blay  give  or  tak^  by  astfgihnetit,  A  <Jhosc  in  liCtipn, 
433.  b.  n.  1.      ■ 
•  CsiM  T>e  dlssd^ed*,  339.  4.  -n.  S/ " 

V01.L  •   ••   •  -   •    . 
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King  of  Great  Britain  and  Ireland^ 

As  to  warranty,  370.  b.  n.  1. 

As  to,  34  H.  8,  c  30,  373.  b.  n.  3. , 

How  affected  by  the  common  and  statute  Uw, 

where  there  is  an  estate  tail  in  a  subject  with 

the  reversion  in  the  king,  ibid^ 
See  Leases,  44.  b.  n.  4.     Rent,  47.  a.  n.  t.  >  Ex- 

change,  51.  a.  n.  3.    Nullmm  TcMjhu  oeeai^ic 

fvgi,  1 19.  a.  n.  f .    Adwuwn,  I3i.  b.  n.  «<  >  Ite- 

entty,  301.  b.  n.  3.    Jut  Maris,  Q&l.  a.  n.  1. 

JFarcWifp,  84.  a.  n.a.     VTarranfty,  3701  h^  n.  1 . 
See  more  concemiag  the  Kmg,  7.  U  n.  i*  3^4.  6. 

9.  a.  n.  I.    19.  b.  n.  I.    33.  a.  n.  4.    38- b/n.  1. 

43.  b.  n.  1, 3.    48.  b.  n.  7.    57.  b.  b.  4--    58.  b. 

n.  7.    Ol.b.  n.  1.    7i.b.  n.  K    88.  bL  n.41.16. 

90.  b.  n.  3,  4  6.    95.  a.  n.  4.     1  id.  a.  n.  5. 

115.  a.  n.  15.    .  131.  a.  n.  1.      199.  b.  q^3^ 

I3i.b.  n.3.     I33.b.  n.  1.     134.0.  n.  1,2. '4^5. 

135.  b.    n.'  1.     143.  b.    n.  5.      144.' V.    n.  3. 

153.  a.  a  a.      156.  a.  n.  4,  5.      15(5.  b.  'n.',4. 

i57.b.  n.  8.    i6i.a.  n.  1.    169.  a.  n.  9r    ipo.a. 

n.  3.     180.  b.  n.3.     191.8.  note,  sect.  VI;  9. 

339.  a.  u.  5.     365.  a.   n.   1.    314.  \j.   n..  1. 

335.  a.  n.  1.    372.  b.  n.  I. 

KingsBenchy  .      ,.  . 

Though  the  king  be  actually  present  in  the  court 
of,  the  judicature  belongs  to  the  judges  only 
71.  b.  u.  1. 

See  also,  74.  b.  n.  1.     145.  b.  n.  1. 

King  of  France,  65.  a.  n.  3.  /^ 

Knight's  Fee,  Contents  of,  %  b.  n.  1.    ; 

Sue  also,  5.  a.  n.  6.  69.  a.  n.  3,  4^  ^.  7.'  ZqI  h. 
n.  3. 

Knight's  Service^  ;» 

In  capite,  30.  b.  n.  1 .  , 

Tenure  by^couverteU  into  socage  by  ifiCh.ft,  c.t4, 

43.  a.  n.  3. 
See  more  concerning  Knight's  service,  74.  b.  tt  1, 

10  85.  a  .n.  1,  both  inohuively,  €7.  b.  n.  1  •(rg.  b. 

n.3.   7i.a.n.  1.  73.8.  n. 5.   7».  a. n. 3.   74.  a. 

n.  I.    85.  U  n.  1.   87.  a.  n.  1.    88.  U  n.  ii/f  3. 

93- 1>'  "•  8«    106.  b.  n.  a.    107.  a.  n.  5. .  108.  a. 

n.  1.    ill.  b.  n.  1.     191. a.  noic,s«ct4  VI  11. 

Knighthood, 
Who  formerly  compellable  to  accept,  ig.  a.  \\.  7. 
Such  power  of  compulsIoD  abolished  by  ifTCar.  1, 
c.  30,  ibid. 


L. 


Laches, 

57.  b.  n.  4.    90.  b.  n.  6.    350.  b.  n.  1.    a70,  b.  a.  1 . 

Lancaster, 

County  palatine  of,  157.  a.  n.  4. 

Dutchy  of,  3i4.b.  u.  1.  "    \ 

Land,  ' 

Vesture  of,  4.  b.  n.  1. 

Profits  of,  4.  b.  n.  5.  •      '  • 

VRiete  at  common  hiwlt  shall  pan  eitlter  by  He- 
livery  of  the  deed,  of-  by  lifCry^of  s^inf  49.  a. 
n.  1.  ..•!,* 

Qoanfits^  of;  otntfiMd  in  «a  ox^sm^,  yard|lv)t]| 
and  hide,  is  uncertain,  Gg-  a«.n.  ^  .   . 

AUodialy  iu  wh«t  counUica  Ul«n;i«^C^v^  41.  t.  ^ 
m  !.'■..• 
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Landf 
How  it  may  be  acqoired,  18.  b.  n.  1,  ft. 
No  interest  in,  of  longer  doration  than  tbree  years, 

can  be  created  bj  parol,  48.  a.  n.  3. 
History  of  testamentary  power  orer,  ill.  b.  n.  1. 
See  more  concerning  limd,  4.  a.  n.  3.    5.  a.  n.  1 1. 
6.a.  n.6.  iii.a.n.3.  iii.b.  0.3.  lag. a.n.  1. 

Landlord  and  Tenajit^ 

What  fixtures  tenant  is  entitled  to  remore  during 
lib  term,  53.  a.  n.  5. 

How  affected  by  6  Ann.  c.  31.  53.  a.  n.  7.  54.  a. 
n.  5. 

"Whether  covenant  to  repair  generally,  extends  to 
the  case  of  fire  within  that  statute,  57.  a.  n.  1 . 

Law,  as  to  accidental  burning  of  tenant's  house, 
discussed,  ibid. 

Remedy  to  recover  possession,  where  tenant  de- 
serts the  premises,  143.  a.  n.  2. 

Lapse, 

Of  time,  119.  a.  n.  1. 

Of  legacy,  237.  a.  n.  i.III. 

Lateran, 

Council  of,  holden  in  1215,  18.  b.  n.  3. 

LaWf 

Of  marque  or  reprisal,  11 .  b.  n.  3. 

When  a  rule  of  law  has  long  prevailed  it  ought  to 

be  supported,  though  it  be  not  strictly  agreeable 

to  natural  reason,  34.  b.  n.  3. 
Of  nations,  1 07. 0.  n.  6. 

Rules  and  maxims  of,  153.  b.  n.  6, 7.    186.  a.  n.  3. 
Matters  or  questions  of  law,  155.  b.  n.  5. 
Of  civil  obligation,  191.  a.  note,  sect.  IV. 
Of  tenure,  ibid. 

LatvSj 

Of  Edward  the  Confessor,  68.  b.  u.  3,4.     168.  a. 

n.  4, 5.  7. 
Of  Ireland,  141.  b.  n.  1. 

Laying  in  tvaitj  137.  a.  n.  3. 

Leases, 

By  corporations,  sole  and  aggregate,  difference 

between,  43.  a.  n.  1 .     45.  a.  n.  4. 
By  baron  and  feme,  or  by  baron  alone  of  the 

latter's  land,  shall  not  bind  feme,  where,  43.  a. 

n.  3.    46.  b.  n.  3, 4. 
By  tenant  in  tail,  38.  b.  n.  1.    44.  b.  d.  1.    46.  h. 

n.  3.     390.  b.  n.  1.  V.  3. 
Difference  of  commencement  of,  tinder  the  words, 

"  from  the  day  of  making"  and  "from  the 

"  making,"  44.  a.  n.  4,  and  "  from  the  date" 

'  and  "  from  the  day  of  the  date,"  46.  b.  n.  8, 9. 

Of  tithes  by  ecelesiastics,  44.  b.  n.  3.    47.  a.  n.  3. 

By  the  king  during  the  vacancy  of  a  see,  44.  b.  n.  4. 

Ileservations  upon,  good  or  not,  44. .b.  n.  6,  7. 

313.  b.  n.  1. 
For  three  years,  48.  a.  n.  3. 
Por  years,  44.  a.  n.  1.  to  54.  b.  n.  4,  bath  inclu* 

sively.    30i .  b.  n.  3.    309.  a.  n.  1 .  V.  3.    351 .  b. 

n.  3*     290.  a.  n.  I. 
For  years  at  common  law,  390.  b.  n.  i.XV. 

370.  a.  n.  3. 
For  a  long  term  of  yean,  330.  b.  n.  1. 
For  life,  41.  b.  n.  1..  to  43.  b.  n.  3,  both  inclu- 
sively.   351.  b.  n.  3. 
'    By  ecclesiastics,  and  corporations,  gopd  or  not, 

and  agahist  whom,  44.  b.  n.  3.  7,  8, 9.    45.  a. 

n.  3.  4.    46.  a.  n.  7. 
'  '  'f  c^Dfirmatlon  of,  301.  a.  n,  1. 


LK 


Leases, 
By  tenants  in  common,  not  good  if  piade  jointly, 

45.  a.  n.  7* 
By  infants,  voidable  only,  45.  b.  n.  1. 
Aided  by  livery,  though  otherwise  void,  45.  b.  n.  2. 
Duration  of,  how  calculated,  45.  b.  n.  3. 
Law  against  leases  for  more  than  forty  years,  if  it 

ever  existed,  was  soon  antiquated,  46.  a.  n.  1. 
By  one  coparcener  avoided  by  allotment  of  the 

land  to  the  other  coparcener  on  partition,  46.  b. 

n.5. 
In  priP$enti  by  tenant  in  tail  not  avoided  by  fine, 

levied  by  issue  before  entry,  46.  b.  n.  8. 
Effect  of  mis-recitals  in  respect  to  the  commence- 
ment of,  46.  b.  n.  10. 
By  estoppel,  what  will  turn  to  an  interest,  47.  b. 

n.  11. 
For  years  may  be  delivered  by  attorney  by  paroi« 

48.  b.  n.  3. 
How  aflected  by  partition,  167.  a.  n.  3. 
For  years,  survive  before  entry,  183.  a.  n.  1. 
By  cestui  que  use  before  37.  H.  8,  rendering  rent 

to  himself,  313.  b.  n.  1. 
Under  a  power,  214.  a.  n.  i. 
By  mortgagor  and  mortgagee,  315.  b.  n.  1. 
With  proviso  for  re-entiy  on  the  tenant's  bank- 
ruptcy, 333.  b.  n.  1. 
What  provisions  for  determining,  allowed,  ibid, 

— and  how  construed,  308.  a.  n.  1. 
Arc  as  covenaiiis  real,  349.  a.  n.  1. 
Of  an  advowson,  249.  a.  n.  3. 
Uses  declared  of  leases  for  years  in  existence  are 

not  executed,  271.  b.  n.  i.  VUI.  3. 
Gained  by  undue  means  or  suppression  of  the 

tenant  right  of  renewal,  390.  b.  n.  1.  XL 
From  corporations,  ibid. 
For  years  or  for  lives,  intended  to  be  settled  upon 

truAts,  corresponding  with  a  strict  settlement  of 

a  real  estate,  290.  b.  n.  1.  XU. 
By  tenant  for  life  and  remainder-man, 303.  b.  n.  1. 
By  ecclesiastical  persons,  325.  b.  n.  1. 11. 
Of  the  wife's  land  under  32  H.  8,  ought  to  be 

made  in  the  names  of  both  husband  and  wife, 

333.  a.  n.  2. 

For  years  by  tenant  in  tail  do  not  disturb  the 
descent  of  tlie  estate,  but  leasea  for  life  do, 

334.  b.  n.  1. 

Power  to  execute  leases,  342.  b.  n.  1 .  H. 

Power  of  leasing,  342.  b.  n.  1.  YL  1. 

For  years  made  by  him  who  b  remitted,  is  not 

defeated  by  the  remitter,  356.  a.  n.  1.  VUI. 
For  life  or  years,  as  to  implied  warranty,  384.  a. 

n.  1. 
See  Surrender,  Terms  for  yean,  Statutet,  47.  a.  b.  4. 

And  see  more  concerning  Leases,  3.  a.  a  6. 

15.  a.  n.  2.     17.  b.  n.  3.     31.  a.  n.  2.    55.  a. 

n.   I.  5.     55.  b.  n.  I.  4.  13,  14.    59.  a.  a  4. 

63.  a.  n.  1.    88.  b.  n.  13.    93.  b.  n.  1.    93.  b. 

u.  *.     141.8.  n.  2.     i65.b.  n.  4.     186.  a.  n. 9. 

186.  b.  n.  4.      187.  b.  n.  4.      192.  a.  n.  1. 

203.  b.  n.  1.  IV.     210.  a.  n.  1.     211.  a.  n.  1. 

315.  a.  n.  1.    315.  b.u.  1.  339.  a.  n.  3.  330.  b. 

n.  1.     334. a.  n.  1.     35i.a.  ji.  1.     S7ab.  a.  1. 

37 1 .  b.  n.  1 .  VI.  3.  VII.  3.    390.  b.  n.  I.  XV , 

300.  a.  n.  3. 

Lease  and  Release, 

How  different  from  a  feoffment,  and  effect  ot 

conveyance  by,  307.  a.  n.  3. — 48.  a.  D.  3. 
What  estates  may  be  conveyed  by,  370.  a.  n.  3. 
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Lose  and  Release, 

h  wbat  respect  It  operates  as  a  common  law 
ooBTrjance,  aod  in  what  it  operates  ander  the 
slatete  of  u»ea,  371 .  b.  u.  1.  VI.  &  VI.  a. 

Kot  pleadable  as  a  grant,  301.  b.  n.  3. 

Jb  to  dSacuMtiuoance,  330.  a.  n.  1.  VU. 

As  to  powers,  34a  b.  n.  1.  IV.  V. 

frvqoency  of  holding,  how  affected  by  Magna 

Ckafta.   115.  a.  n.  10,  11,  12. 
Of  private  persona,  1 15.  a.  n.  1 1. 
Tc    wfaicfa    waif   and   stray    are    appurtenant, 

lai.  b.  n.  7. 
Apportenant  to  a  manor,  ibid* 

Lr^ackSy 

Cbir^ed  on  real  estate  are  presumed  to  lapse  for 
!bc  benefit  of  the  heir,  if  the  legatee  dies  before 
the  time  of  payment,  337.  a.  n.  1. 1. 

Cbarg^  apon  personalty  and  given  to  a  roan  at, 
•r  if»  or  wb«i  he  attuns  31,  distinguished 
(with  respect  to  lapse)  from  similar  legacies 
payable  to  a  nan  at,  or  if,  or  when  he  attains 
31,  337.  a.  n.  1.  IL 

Ourged  on  a  mixed  fund,  with  respect  to  lapse, 
137.  a.  n.  1.  III. 

Specibc,  364.  b.  n.  1. 

Tu  a  w^,  with  respect  to  her  husband,  351.  a. 

BL 1.  n. 

Aa  action  at  law  by  a  husband  against  executors 
fior  a  legacy  due  to  his  wife,  does  not  lie, 
351.  a.  n.  I.  IV. 

Sec  more  concerning  Legacies,  13.  b.  n.  3.  837.  a. 
o.  1.  L    390.  b.  n.  1.  XIV.  1.  3,  4. 

Lesidationf 
the  power  of,  cannot  be  exercised  by  the  king, 
witftmat  the  two  houses  of  parliament,  I30.  a. 

Lerulature, 
The  eaify  ffroceedings  of  the,  3(k>.  a.  n.  1. 


upon  the  criterion  of,  in  respect  to 

of  births  and  separation  of  the  parties, 

and  proofs  of,   133.  b.  n.  1,  3.     136.  a.  n.  3. 

344.  a.  D.  3. 

By  sttbaeqiient  marriage,  civil  and  canon  law 

reapoctiqg,  344.  b.  n.  3.    345.  a.  n.  i . 
-    -    -  reyected  by  the  English  legisUture,  ibid. 
See  aim  107.  a.  n.  6.    133.  b.  n.  3.    136.  a.  n.  3. 


Tor  years  of  land  by  the  guardian  cannot  assign 

db«er,  38.  b.  n.  1. 
Of   a  oc^y holder,   as  to   forfeiture  by  waste, 

63.  a.  n.  3. 
Eatv  of,  vests  Uie  freehold  in  the  person  having 

tbc  right  of  possession,  349.  a.  u.  1. 
Dett  lies  not  against,  after' acceptance  of  rent 

from    his    assi<rQce,    thou<jh    covenant    docs, 

369.  b.  n.  3. 

Letter  ttf  Altomey, 
^  a.  o.  5.  48.  b.  n.  1.  6.  8.    49.  a.  n.  1.    53.  a. 
«»-  I.  3.  7-  9-    52.  b.   n.  3,  3,  4,  5,  6,  7,  8, 9. 
5&  a.  n.  3. 

Lfiler  missive  (the  King's), 

U  itL  ropcct  to  deaneries,  9^.  a.  n.  4. 
-     ...    to  bishoprics,  134.  a.  n.  4, 


Letters  Patent, 

The  constat,  or  tfupeximtif  of,  may  be  pleaded, 

335.  b.  n.  3. 
See  more  concerning  I^etters  Patent,  88.  b.  n.  16. 

95.  a.  n.  4.     109.  b.   n.  3.     134.  a.   n.  3.  5. 

135.  b.  n.  1. 

Leoititd  Degrees,  335.  a.  n.  1. 

Lex  loci,  79.  b.  n.  1. 

Lex  mercatoria,  183.  a.  n.  6- 

LiheL 
Privilege  of  pariioment  does  not  extend  to  cftsei 

of,  138.  b.  n.  1. 
Provinces  of  judge  auid  jury  in  prosecutions  for 

state  libels,  155.  b.  n.  5.  * 

Libera  pischaria, 

Whether  lUfera,  ex  vi  termini,  implies  cwnmon, 
133.  a.  n.  7. 

Liberties,  Ancient,  115.  a.  n.  11. 

Liberties  and  Franchises, 

Are  excepted  in  31  Jam.  I.  c.  3,  119.  a.  n.  !• 

Liberty  is  favoured  by  law,  145.  b.  n.  3. 
lAcense, 

To  alien  serjeanties,  43.  a.  n.  3. 

For  the  appropriation  of  an  advowson,  46.  b.  n.  1. 

To  make  partition  ofcopyhoki  between  parceners, 

59.  a.  n.  1. 
To  make  a  lease  of  copyhold  land,  59.  a.  n.  4. 

63.  a.  n.  I. 
For  marriage,  79*  b.  n.  1 . 
To  alien  in  mortmain,  53.  b.  n.  10.    99.  a.  n.  I. 
From  a  master  for  his  apprcuitce  to  serve  a  third 

person,  117.  a.  n.  1. 
To  retail  wine,  130.  a.  n.  4. 

Lien, 

With  respect  to  crown  debts,  209.  a.  n.  1.  V.  1. 3. 

Life  Estate, 
Its  value,  with  respect  to  the  remainders  over, 
398.  a.  n.  1. 

Life  and  Limb,  74.  b.  n.  1.   161.  a.  n.  4. 

Li/e  (Natural),  133.  a.  n.  1. 

Lightning, 
And  other  like  inevitable  accidents,  89.  b.  n.  3. 

Limitation  of  Time, 
Of  memory,  86.  b.  n.  *. 

With  respect  to  persons  beyond  sea,  107.  a.  n.  6. 
To  what  cases  33  H.  8,  extends,  1 15.  a.  n.4, 5,  6. 
In  respect  to  suits  as  to  right  of  patronage  taken 

away  by  7  Ann.  c.  18,  1 15.  a.  n.  6. 
Principal  stat.  relating   to,  is  11  Jac.  1.  c.  16. 

115.  a.  n.  7. 
As  to  the  king's  title,  119.  a.  n.  t. 
Is  shortened  by  levying  a  fine,  I3i.  a.  n.  1. 
In  ejectment,  330.  b.  n.  1 . 
Kigfat  of  entry  how  affected  by,  31  Jac.  c.  16, 

and  4  &  5  Ann.  c.  16.  250.  a.  n.  1. 
The  statutes  respecting,  I2i.a.  n.  1.    350.  a.  n.  i. 

353.  b.  n.  1.     361  •.  a.  n.  1.     sCa.  a.  n.  (li). 

390.  b.  n.  i.XVI.     330.  b.  n.  1. 
See  more  concerning  Limitation  orrimc,  83.  a.  n.  3. 

93.  a.  n.  3.    415.  a.  n.  1,  2,  3. 
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Limitations, 

.    Proximo  taitpdnis  et  caruanguimtatit  of  the  devisor, 

who  shalftake  by,  lo.  b.  n.  2. 
.    "By  deed,  to  a  inan  and  bis  heirs  male  lawfully  be- 
.  gotten,  20.  b.  11.  2. 
-    -    -  to  him  and  the  heirs  of  him  lawfully  be- 

gotteD,  ibid. 
In  tail»  as  to  the  expressions  procreatis,  procreandis, 

in  potterum  procreaniu,  20.  b.  n.  3. 
To  a  person  and  such  heir  of  her  body  as  should 
be  iiring  at  her  death,  with  remainder  over, 
22.  a.  n.  4. 
Who  may  take  by  purchase  or  descent,  under  the 

words,  heirs  female  of  the  body,  24.  b.  n,  3. 
(Conditional),  distinguished  from  conditions  and 

remaindars,  203.  b.  n.  1 .  III. 
To  husband  and  wife  and  the  heirs  of  their  two 
bodies,  218.  b.  n.  3||. 
,    To  a  %^  idow,  and  the  heirs  of  the  bodies  of  her  de- 
ceased husband  and  herself  begotten,  ibid. 
To  posthumous  children,  298.  a.  n.  3. 
Introflart'd  under  stat.  of  uses,  271-  b.  n.  1.  V. 
In  rc.st'viiit  of  the  power  of  a  tenant  in  tail  to 
.Slitter  a  common  recovery  are  void,  379. b.  n.  1. 

Liiigaiioiu 

Voxatio'.is,  prov'isions  against,  161.  a.  n.  4. 

Littleton  y 

.    The  Cambridge  MSS.  of. 

Veil.  MS.  xxvii,  163.  a.  n.  1. 

Pajjer  MS.  xxvii. 
The  uamerous  editions  of,  vii,  \iii.  \\v. 

LiveneSy 

.And  the  court  of  wards  and  liveries,  taken  aw.iy 
by  12  Cha.  2,  c.  24.     85.  b.  n.  1. 

Livery, 

By  the  kin^  after  full  ago,  38.  b.  n.  1. 

Sued  by  a  widow  on  a  fine  come  C(o,  78.  a.  n.  3. 

Whetlier  the  suing  of  a  writ  of  livery  mas  cuiUined 

to  tenure  ut  de  coronA,  87.  a.  n.  1. 
Suid  to  the  crown  by  an  heir,  88.  b.  n.  11. 
And  pvimcr  seisin^  taken  away  by  12  Ch.  2,  c.  24. 

108.  b.  n.  1. 
Writ  of  livery  nnd  partition,  169.  a.  n.  2. 
>^i\>i\  [)y  muUer  puisne  with  bastard  eigne,  170.  b. 

n.  4. 

Liirri/  of  Seisin, 

Oii^in  and  history  of,  48.  a.  n.  2. 

Suh^titution  of  the  notoriety   of  inrolment   for 

that  of  liverv,  48.  a.  n.  3. 
Is  early  superseded  by  conveyances  to  uses,  and 

11] >  '11  trusts,  48.  b.  n.  3. 
\\\\,.i  does  not  amount  to,  48.  a.  n.  5. 
'i  ni  u:*  iu  possession  cannot  take  by,  48.  b.  n.  7. 
Gu. '  i  <jr  void,  with  respect  to  the  deed,  48.  b.  n.  1 . 

p.^i.a.  n.  1. 
».i«*r,  if  absent,  cannot  give,  nor  feoffee,  if 

a!  <^'nt,  take  by  attorney  created  by  parol, 

4H   b.  n.  2. 
Gocxj  though  not  given  upon  the  land,  48.  b. 

".  3»  4- 
(15 ,  attorney)  good  or  void,  and  when  it  may  be 

I'.ide,  and  how,  48.  b.  n.6.  50.  a.  n.  1.  52.  a. 

"   ^  3  9-    52.  b.  u.  2,  3.  5.  7.  9. 
Baii  u>  pass  a  remainder,  if  tbtre  be  a  prior  estate 

of  ircchuiu  uot  surrendered,  48.  b.  u.  7, 


LY 


Livery  of  Seisin, 
Secus,  if- such  prior  estate  be  for  yean  onJv 

48.  b.  n.  7« 
When  good  or  not,  if  lessee  be  upon  the  laud 

48.  b.  n.  8.    52.  a.  n.  9. 

Whether  livery,  in  one  county,  of  a  manor,  passe 
a  part  of  iCin  another  county,  50.  a.  n.  2. 

Bad  to  pass  a  remainder  expectant  on  a  lease  fo 
years,   if  made  after  delivery  of   the   deed 

49.  b.  n.  5. 

Was  necessary  for  a  lease  for  lives  before  tin 
statute  of  uses,  and  therefore  such  a  lease  wa 
a  feoffment,  93.  b.  n.  ♦. 

By  a  termor  for  years  is  good,  330.  b.  n.  1 

By  a  bailiff  is  ineffectual,  ibid. 

As  to  discontinuance,  330.  a.  n.  I.  VII. 

Secundum  foi-mam  charta-,  331.  a.  n.  l. 

See  more  concerning  Livery  of  Seisin,  45.  b.  n    2 

48.  a.  n.  1. 4.  6,  7,  8.  48.  b.  n.  5.   49.  a.  n.  1   « 

49.  b.  n.  4.  52.  a.  n.  4.  7.  52.  b.  u.  6.  8. 
59.  a.  n.  3.  11 1.  b.  u.  1.  153.  b.  n.  9.  264.  a. 
n.  1. 

Livery  Stable,  47.  a.  n.  14. 

Loci  Lex,  to  what  extent  allowed,  79.  b.  n.  1 . 

London  (the  City  of), 

The  proce«'S  tliere,  Cdi.ed  gavelet,  for  the  recovery 

of  rent,  has  fdlieii  into  disuse,  142.  a.  n.  2. 
Nut\»ilhs.landing  the  customary  division  tlu-re,  t!:f' 

whole  of  pergonal  estate  may  now  l>e  disjmved 

of  by  will,  176.  b.  n.  5. 
The  custom  there,  as  to  distribution,  certified  by 

the  mayor  and  aldermen,  1 76.  b.  n.  8. 
Custom  there  as  to  advancement  and  houlipol, 

176.  b.  n.  9. 

Lords  (the  House  of), 

Have  declined  taking  the  opinion  of  the  judcos 

extrajudicially,  110.  a.  n.  5. 
With  respect  to  its  judicial  capacity  and  legislative 

chaiactor,  and  the  title  by  \^hich  bi^llops  sit 

there,  134.  b.  n.  1. 

Lords  Court,  123.  b.  n.  i.    141.  a.  n.  2. 

Lord  and  Vassal, 

In  the  feudal  law,  were  widely  different  from  tliC 
patron  and  client  of  the  Roman  law,  64.  a.  n.  1. 

Lord  Mayor, 

In  Londoir  tithes  are  recoverable  before  his  lord- 
ship, with  an  appeal  to  the  lord  chancellor, 
1^.  a.  n.  4. 

Losses, 

By  trustees,  89.  a.  n.  5. 

By  carriers,  89.  a.  n.  6. 

By  bailees  or  pawnees,  89.  a.  n.  10. 

By  carriers  or  masters  of  ships,  8p.  b.  n.  0. 

Of  letters  with  exchequer  bills  in  them,  li<).  b.  n  3. 

Lunatics, 

80.  a.  n.  1.  88.  b.  n.  6.  16.  246.  b.  u.  i* 
247.  a.  n.  2,,     , 

Lyons  (the  Council  of),  80.  b.  n.  i. 


INDEX    to    NOTES. 


(clxxxi ) 


M. 


Xtdmen,  who,  246.  b.  n.  1. 

Mcjnui  ChariOj 
43.  a.  n.  4.     81.  b.  D.  1.    no.  B.  n.  4.     115.  a. 

n.  10. 
CsQstnjction  of,  as  it  respects  toums  and  lects, 
1:5.  a.  n.  11,  12. 

Mvdens  f  under  sixteen )y 
^'*'iyct\,  of  4  and  5  Ph.  aod  M.  respecting,  88.  b. 


L.    14. 


3fi: 


imng. 


A.ra;Mtal  felony,  where,  127.  a.  n.  2. 
^^aifdenance^ 


Or  rirpBvr,  described  in  the  boolc  of  assises,  and 
t'j  Lukbard  as  Inquirable  bj  a  jury,  140.  a. 
n.  3- 

^j  bhooiinf  a  jury,  157.  b.  n.  6. 

'[trim  of  the  common  law  to  prevent  maintenance, 


^: 


B.  1. 


I  r  ^n  attorney,  368.  b.  n.  1. 

MrJil 

h  ST.  1-20.  a.  n.  4.     206.  a.  n.  1.     206.  b.  n.  1. 
rns^Jitlo,  ibid- 

.Ntt  wUhtn  the  stat.  de  donxi,  of  uses,  and  wills, 
•2a  a.  n.  5. 

^•hndamtu,  249.  b.  n.  1. 

MiMdatCy  Royal,  no. a.  n.  5. 

Manors 
May  lave  special  customs,  and  it  is  safer  to 

aile«e  customary  dower  within  a  manor  than 

witbiii  a  town,  1 10.  b.  n.  2. 
^Vbetfaer  before  the  statute  de  prarogativa  regis, 

tLe  kii^s  grant  of  a  manor  would  pass  an  ad- 

Towson  appendant  without  express  mention  of 

it,  191.  b.  n.  2. 
Aa  adruwaoD  is  appendant  to  the  demesnes  and 

not  to  the  rents  or  services,  122.  a.  n.  1. 
Best  by  sorpliuage  to  the  mesne,  where  the  lord 

poftbaaestbe  tenancy,  150.  b.  n.  4. 
AecoTcry  of  a  manor  was  a  tacit  recovery  of  a 

vilfein  regardant,  151.  a.  n.  3. 
By  pmcription  the  lord  may  have  a  woodward, 

'and  the  bark  of  felled  trees,  165.  b.  n.  1. 
Flvtition  without  any  particular  agreement  about 

ao  advowson  appendant,  165.  b.  n.  9. 
BaiEffs  of  a  manur,  168.  b.  n.  1. 
Ab  advowson  appendant  could  not  be  disannexed 

by  feofiiDent  without  deed,  190.  b.  n.  5. 
The  soil  between  high  and  low  water  mark  may 

be  pareel  of  a  OHUior,  901  .a.  tt.  1. 
See  more  aooceming  Manors,  5.  a.  n.  2.   99.B.  n.  4. 

39.  bw  D.  3.    44.  b.  n.  7.    48.  b.  n.  3.    50.  a. 

n.  9.    53.  a.  n.  9.    57.  b.  n.  1.    58.  a.  n.  4, 5, 6. 

58.  bJ  n.  1, 2.  7, 8.   61.  b.  n.  1, 9.   93.  a.  n.  1. 

Maaumissiansy  193.8.0.3. 

Mamucrivt  Note 
Of  Lord  Uardwicke's  argument  in  Hill  v.  Adams, 
or  dwamiock  v.  Lvford,  on  the  general  doctrine, 
wbctfacr  » tenn  01  years  is  a  protection  against 


MA 


dower,  and  its  application  to  the  point  then  in 
question,  208.  a.  n.  1. 

Marches,  107.  a.  n.  1. 

Marchet,  140.  a.  n.  2. 

Mariners,  as  to  nunc%ipatwe  wills,  111.  a.  n.  3. 

Marque  or  Reprisal, 
Reuirence  to  a  treatise  on  the  law  of,  11.  b.  n.  2. 

Marriage  Act,  88.  b.  n.  iff. 

Marriages, 
Degrees    of  affinity   within   which   prohibited, 

24.8.  n.  2.    235.  b.  n.  1. 
Of  infants,  what  necessary  to  the  validity  of, 

79.  b.  u.  1 . 
Scotch,  validity  of,  ibid. 
Clandestine,  universally  annulled,  ibid. 
Difference  between  contracts  of,  per  verba  de  prdt" 

senti  et  per  verba  de  futuro,  and  how  binding 

upon  infants,  79.  b.  n.2. 
Not  dissoluble  now fpracontracH'a  catudf  79*  ^'  °*  4- 
Of  idiots  and  lunatics  when  void,  80.  a.  n.  1 . 
Guardian  in  socage  is  accountable  to  a  son  for 

the  value  of  his  marriage  as  well  as  for  the 

profits  of  his  ianil^,  88.  b.  n.  9. 
Of  the  royal  family  how  regulated,  1 33.  b.  n.  1; 
Of  nief,  with  a  freeman,  or  her  lord,  how  far  an 

enfranchisement,  123.  a.  n.  3. 
Of  villein  with  a  freewoman,  its  effect,  123.  a. 

n.  6. 
Marriage  brokage,  206.  b.  n.  1 . 
Between  obligee  and  obligor,  232.  a.  n.  1. 
Are  voidable  by  reason  of  affinity  or  consanguinity, 

235.  a.  n.  1. 
Reference  to  a  writer  on  the  Roman  doctrine  of 

marriage,  245.  a.  n.  1 . 
Subsequent  to  the  birth  of  issue,  their  effect  in 

the  civil  and  canon  law,  in  the  law  of  England*, 

and  in  France,  Germany,  and  Holland,  ibid. 
In  what  degree  subject  to  the  authority  and  in- 
fluence of  the  secular  power,  ibid. 
Are  not  a  release  of  a  promise  for  which  an  action 

cannot  rise  during  the  coverture,  nor  in  equity 

of  a  bond  debt,  264.  b.  n.  2. 
Their  effect  on  the  wijfe's  lands  of  inheritance  and 

personal  estate,  325.  b.  n.  9.  III. 
See  more  concemiiig  Marriages,  8.  a.  n.  7.    33.  a. 

n.  10.     34- a.  n.  9.     79- a.  n.  3.     8a.  b.  a.  k 

84.  a.  n.  9.     85.  b.  n.  1.     88.  b.  n.  11.  14.  iff. 

I07.a.n.  9.    io8.a.  D.  1.    iio.a.  n.  5.    123.3. 

n. 4,  6.  7.    I23.b.  n.  1,9.    196. a.  n.2.    134. a. 

n.  5.     136.  a.  n.  1.     191.  a.  note,  sect.  VI.  1 1. 

937.  a.  n.  1 .    944.  a.  n.  9.   944.  b.  n.  9.   945.  a. 

n.  1 .    299.  a.  n.  3. 

Masters, 
Of  ships,  what  losses  responsible  for,  89.  b.  n.  2. 
And  apprentice,  1 17.  a.  n.  1. 
And  servant,  ibid. 

Matter, 
Of  law,  no.  a.  n.5. 
Of  record,  119.  a.  n.  1. 

Maxims, 

Reference  to  a  treatise  on,  152.  b.  n.  7. 

(The  four)  urged  in  favour  of  bonds  of  resigna- 
tion, in  a  case  which  condemned  them,  186'.  a. 
n.  3. 

See  also,  159.  b.  D.  ff.   .  J^S*  a,  n.  3. 
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Mayhem^  i6i.  a.  n.  4.  V. 

Measures  (  Weights  andji  159.  b.  n.  3. 
Memory^ 

Time  out  of,  86.  b.  n.  *. 
Time  of,  105.  a.  n.  1.     log.  b.  n.  a.     111.  a. 
n.  5. 

MercluintSy 

Joint,  182.  a.  n.  4. 
.  See  more  concerning  Merchants,  90.  b.  n.   3. 
172.  a.  n.  7.     191.  a.  note,  sect.  VI.  9. 

£xj)laua1ion  of  the  words  "  And  John  in  mercj, 
•    i>cc."  .293.  a.  D.  (A,) 

Merger^ 

Ol  a  charge  paid  off  by  tenant  for  life,  does  not 
ncccs^arilv  take  place,  339.  b.  n.  3. 

Of  right  iu  the  freehold,  278.  b.  n.  i. 

Was  never  favoured  at  law,  and  still  less  in 
equitv,  338.  b.  n.  4. 

Whether  tiirre  is,  of  a  term  for  ypars  in  a  tenant 
to  the  praecipe,  or  in  trustees  for  preserving 
cuntingent  remainders  after  their  entry  for  for- 
feiture, ibid. 

Kcftrence  to  a  treatise  on,  ibfd. 

.What  union  of  estates  is  not,  ibid. 

See  more  concerning  Merger,  18.  a.  n.  4.  it8.  a. 
n.  7.  41.  b.  n.  I.  4a.  b.  n.  a.  185.  a.  n.  8. 
271.  b.  n.  1.  VI.  2. 

Merton^  The  statute  of,  81.  b.  n.  «. 

Mesnalty^  152.  b.  n.  2.    167.  b.  n.  1. 

Mesne,  lord,  and  tenant, 
3i.a.  n.  2.     150.  b.  n.4.     152.  b.  n.  1.    153.  a. 
n.  I. 

Mesne  Incumhrances^  290.  b.  n.  1.  XV. 

Mesne  Profits , 

Posthumous  son  entitled  to,  if  claiming  by  pur- 
chase, 1 1 .  b.  n.  4. 

&rt«,  if  claiming  by  descent,  ibid. 

Of  personalty  during  suspense  of  resting,  accu- 
mulate and  ^o  with  the  principal,  55.  b.  n.  8. 

See  also,  .57.  a.  n.  2. 

Mesne  Values,  33.  a.  n.  a.  4, 

Messuage, 

What  passes  by  the  word,  5.  b.  n.  1.  56.  b. 
n.  1. 

Michaelmas  Ttrtn^ 

Abbreviation  of,  135.  a.  n.  a. 

Militia,  71.  a.  n.  1. 

Militia  Act,  391.  a.  n.  a.  IV.  z» 

Mill,  52.  a.  n.  9. 

Mines, 

53.  b.  n.  1.    54.  b.  n.  2.     165.  a.  n.  1.    aao.  a. 

n.  1*. 

Minorities, 

Disposition  of  rents  during,  371.  b.  n.  1.  VII.  a. 

Mischief, 
The  law  prefers  a  private  misduef  to  a  pubUc  in* 
convenience,  15a.  b.  n.  6, 

Misrecitalj  46.  b,  n.  10. 
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MO 
Mistrial,  125.  a.  n.  a. 
Modus  tenendi  parUamentum,  69.  b.  n.  9. 
Monasteries,  94.  a.  n.  a.    139.  b.  n.  1. 

Monstraverunt  de  rationabilibus  devisis, 
laa.  a.  n.  7. 

Monuments, 
Heir  shall  have  action  for  defadng,  18.  b.  n.  4, 5. 

Mortdancestor,  (Writ  of), 
31.  a.  n.  5.     355.  b.  n.  i. 

Mortgages, 

AfCer  condition  broken,  the  mortgagee  may,  by 
ejectment,  recover  the  possession  of  the  laud, 
without  notice,  205.  a.  n.  1. 
The  law  of, 

1st.  As  to  the  origin  of  mortgages; 
2dly.  What  constitutes  a  mortgage ; 
3dly.  The  nature  of  the  estates  of  the  mort- 
gagor and  mortgagee ; 
4thly.  The  nature   of  an  equity  of  redemp- 
tion; 
5tbly.  On  general  devises  by  mortgagees   in 
fee  of  their  real  estates,  205.  a.  n.  1 . 
The  debt  and  securities,  how  considered  iu  equity ; 

and  how,  at  law,  ibid. 
WI10  may  or  shall  redeem,  and  in  what  propor- 
tions, 208.  a.  n.  1 . 
Bedemption  of,  by  contribution,  ibid. 
For  years,  with  respect  to  dower,  ibid. 
Succinct  observations, 

1st.  On  the  right  of  the  executors  to  receive  the 

mortgage  debt ; 
adly.  On  the  application  of  the  mortgagor's 
personal  estate  in  discharge  of  his  mort- 
gage debts ; 
3dly.  On  limiting  the  right  of  redemption  to 
persons  not  entitled  to  the  ownership  of 
the  land,  when  the  mortgage  b  exe- 
cuted ; 
4thly.  On  the  length  of  possession  by  &  mort- 
gagee which  bars  the  mortgagor's  right 
of  redemption,  ao8.  a.  (ao8.  b.  1 3th  ed.) 
n.  1. 
In  fee  are  chattel  interests  in  equity,  ao8.  a. 

(ao8.  b.  13th  ed.)  n.  1.  1st. 

Whether  the  estate  or  the  person  receiving  the 

money  is  to  be  debtor  for  it,  where  such  person 

has  only  a  partial  estate,  ibid.  3dly. 

When  discharged  by  tenant  for  life,  whether  the 

debt  continues  a  subsisting  charge,  a^.  b.  n.  3. 

Of  renewable  leaseholds,  what  provisbns  should 

be  inserted  in,  290.  b.  n.  1.  XL 
When  the  money  secured  upon  mortgage,  is  settled 
or  assigned  upon  various  trusts,  there  should  be 
two  deeds,  ibid.  n.  1.  XIV.  5. 
For  long  terms  of  years,  205.  a.  n.  1.  4thJy. 

290.  b.  n.  1.  XV. 
Forieiture  of,  ibid. 
In  the  civil  law,  ibid. 

Mortgagees,  lessees,  &c.  are  considered  as  pur- 
chasers, ibid. 
See  more  concerning  Mortgages,  171.  b.  n.  5. 
aaa.  b.  n.  2.  237.  a.  n.  1.  III.  271.  b.  n.  1. 
VII.  a.  a9o.  b.  n.  1.  XIV.  1,  a,  a»4«  3^  ^ 
n.  1. 

Mortmain, 
Power  of  gruting  Uceosei  to  aiieD  is,  99.  a.  d.  1. 
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jiorintainj 

Cidea  and  towns  having  customs  to  devise  in 
UD,  113.  b.  D.  a. 


Mortmain  Fees^  65.  a.  n.  1. 
Miuier  puisne^  170.  b.  n.  3, 4. 

Miauctpal  JLaxVj  107.  a.  n.  0. 

Murder, 
74. b.  o.  1.  157.  a.  n.4.  101. a.  n.  3.   390.  b.  n.  a. 


N. 


Same 
Ana  arms  of  a  settler,  337.  a.  n.  a.  11. 3, 3. 

yatural  life,  133.  a.  o.  1. 

Satural-6om  suhjecty 
Mav  derive  title  by  descent  through  his  parents 

tfaoi^lh  aliens,  8.  a.  n.  a. 
¥r^,  tfaoBgh  bom  be joud  sea,  8.  a.  n.  1 .    1 38.  a. 

n.  a.      199.  a.  n.  3. 

SeUgTidization, 
A  bill  of.  with  the  usual  clause,  139.  a.  n.  1. 
An  act  of,  without  any  exception,  ibid. 

Naturalixed  persons j 
Xacapacities  of,  lag.  a.  n.  1. 

S'atural  chUdj 

(1m  the  Raataniaw),  Filius  naiuraUsk  vu^  barba- 
■nrmm  pppcmitw  UgUimo.  Sed  rtvera  opponitur 
fj&o  adapt ieo,  ^c.  344.  a.  n.  1. 

Negative  wordSf 
In  &  statnte  declaratory  of  the  common   law, 
115.  a.  n.  9. 

Seigkiourhood  or  Visne^  135.  a.  n.  3. 
Scit  of  bloody  88.  b.  n.  9.  5, 6,  7.  13. 

Hvried  to  a  freeman,  whether  she  is  enfranchised 
ever,  or  entitled  to  dower ;  and  why  the 
are  free  by  the  coauuon  law,   133.  a. 

KUkU  dicitf 
Becoicry  on*  to  bar  a  lessee  of  his  term,  40.  a. 

Recovery  upon,  in  waste,  355.  a.  n.  1. 

KobiUtyf 
Wbetber  a  man  may  be  noble  jur  auttr  vie, 

16.  b.  n.  7. 
Of  ^c  nations  on  the  continent,  191.  a.  note, 

seel.  V .  3* 
The  English,  how  it  differs  from  that  of  foreign 

oalioos,  ibid.  V.  4. 
letters  of,  in  France,  943.  b.  n.  a. 
Of  France,  as  to  descent,  6cc.  335.  b.  n.  9.  UI. 
See  also,  9.  b.  n.  4.     16.  b.  n.  4, 5, 6» 

Soli  prosequi 
A^inst  two  after  or  before  judgment  against  the 
other,  939.  a.  n.  1. 

Nomniaim, 
The  statute  of,  131.  a.  n.  1. 
DoriDg  five  yean  after  a  fine  levied  by  an  heir 
bvB  a  devisee,  Uo,  240.  b*  a.  a. 


OA 


Non-claim^ 
By  a  stranger  to  a  fine,  effect  of,  at  common  law, 

a6a.  a.  n.  (B). 
Reference  to  cases  on  the  present  effect  of  time 

in  barring  legal  remedies  and  conferring  titles, 

ibid. 

Nan  compos  mentis^ 

Whether  he  can  plead  his  own  disability,  a.  b. 

n.  13.    347.  a.  n.  2. 
Distinctions  respecting  madness,  346.  b.  n.  1.^ 
Semel  funhundits  semper  furibundut  presumiturt 

ibid. 
Reference  to  cases  on  lunacy,  ibid. 
A  fine  levied  by  an  idiot  or  other  insane  person 

is  good,  347.  a.  n.  3. 

Non  estjactunij  (In  pleading,)  35.  b.  n.  7. 
Non  obstante^  130.  a.  n.  3. 
Nonsuit y  139.  a.  n.  1.    139.  b.  n.  1.    333.  a.  n.  1. 
Non-user y  361.  a.  n.  1. 

Nota^ 
Observations  on  Coke's  inferences  from  this  word, 
17.  b.  n.  1.     33.  a.  n.  3. 

Notice 

To  quit,  where  and  what  necessary  or  not,  57.  h. 

n.  9.     370.  b.  n.  1. 
Of  a  trust,  with  respect  to  privity  of  person, 

390.  b.  n.  1.  in.  . 

Of  a  trust,  as  to  responsibility  for  the  application 

of  money  paid  to  trustees,  390.  b.  n.  1.  XIV. 
Of  a  trust 'is  implied  by  equity,  where  a  trustee 

conveys  without  consideration  to  a  person  who 

has  not  express  notice,  390.  b.  n.  1 .  IV.  V.  4- 
Of  a  prior  incumbrance,  ibid.  n.  1.  XV. 
Of  a  settlement,  343.  b.  n.  1.  VIII. 
See  more  concerning  Notice,  47.  b.  n.  3.     69.  a. 

n.  4.    63.  a.  n.  2.     66.  b.  n.  3.     167.  b.  n.  i. 

907.  a.  n.  1.    209.  a.  n.  1.  V.  1.    a?©,  b.  n.  i- 

390.  b.  n.  1.  XIIL     990.  b.  n.  I.  XU.  u 

309.  a.  n.  1. 

Notorietyy 

Of  title,  339.  b.  n.  9. 

Of  possession,  375.  b.  n.  1. 

Of  livery,  330.  a.  n.  1. 

See  more  concerning  Notoriety,  48.  a.  n.  3.  O**-  »• 

D.  1.    250.  b.  n.  1.     364.  a.  n.  1.    37X.  b. 

n.  I.  III.    390.  b.  n.  1.  XIIL 

North  Sea  (the)^  107.  a.  n.  6. 

Nuisance  in  a  Highwiy^  56.  a.  o.  a. 

NuUum  tempus  occurrit  regi^ 
Exceptions  to  this  rule  specified,  ii9-  »•  "•  *• 
With  respect  to  survivorship  before  office  found, 

where  a  purchase  is  made  by  an  alien  and  a 

subject,  180.  b.  n.  9. 

Nuncupative  WiUs,  111.  a.  n.  3. 

O. 

Oathy 
Ofallegiance,68.b.n.  1,9.    I7a.b.n.l.  «33  »• 

ILL    391,  a.  n.  9.  II.  IV.  1. 
Of  supremacy,  lao.  a.  B.  3*   933*  ^oB.  1*    39^*  *• 

n.  a.  II.  lY.  1. 

m4 
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Oathy 

Of  5ecr«sy,  in  a  commission  to  examine  witnesses, 
and  with  respect  to  cominissious  of  partition, 
167.  b.  n.  3. 
Of  abjuration,  39i>  a.  n.  a.  II. 
Prescribed,  for  Roman  catholics,  by  18  Geo.  3. 

C.60.  391.  a.  n.  2.  HI.  2. 
...    -  bv  31  Geo.  3.  c.  3a.    391.  a.  n.  2. 

'ni.  3. 

Under  the  militia  act,  391.  a.  n.  «.  IV.  3. 
See  more  concerning  Oaths,  65.  b.  n.  4.     1 10.  a. 
n.5.     199.  b.  n.  1. 

OUigationj 

Made  to  the  king,  igi.  a.  note, sect.  VL  9. 

What  payment  is  pleadable  as  a  bar  to,  312.  b. 
n.  1. 

Difference  between  it  and  a  feoffment  on  condi- 
tion, 320.  b.  n.  1. 

In  the  disjanttive,  225.  a.  n.  1. 

Where  a  release  to  one  obligor  shall  be  a  discharge 
to  both,  232.  a.  n.  1.  - 

Where  the  obligee  is  made  executor  by  the  oUi- 
ger,  264.  b.  n.  3. 

See  Bond\  and  further  concerning  Obligations, 
46.  b.  n.  8.  172.  a.  n.2.  207.  a.  n.  2.  213.  b. 
n.  1.    220.  b.  n.  1. 

Occupancy, 
In  what  cases,  and  of  what  things  it  may  be, 

41.  b.  n.  1,2,3,4,5. 
Special,  22.  a.  n.  3.    41.  b.  n.  2.  4. 
General,  is  now  prevented  by  statate,  4i.b.  n.4,5. 

298.  a.  n.  1.     388.  a.  n.  1. 
In  time  of  war,  249.  b.  n.  2. 

Offices, 
Judicial,  whether  grantable  in  reversion,  3.  b.  n.  5. 
Grant  of  by  ecclesiastics  44.  a.  n.  1. 
Office  of  sheriff,  120.  a.  n.  3. 
Sale  of,  ibid. 
Of  honour,  165.  a.  n.  8. 
found  under  the  great  seal,  180.  b.  n.  2. 
Civil  and  military,  with  respect  to  forfeiture  and 

penalties  for  not  taking  the  oaths  prescribed  by 

several  statutes,  233.  a.  n.  1.     391.  a.  n.  2. 
See  more  concerning  Offices,  3.  b.  n.  3. 6.     15.  b. 

n.  3.     17.  b.  n.  4.    20.  a.  n.  1.    30.  b.  n.  2. 

95.  a.  n.  4.     113.  a.  n.  2.    120.  a.  n.  4.    139.  a. 

n.  1.     243. a.  n.2. 

Onus  probandi,  93.  a.  n.  2. 

Or,  construed  and,  8.  b.  n.  5. 

Orders,  Interlocutory  and  final,  168.  a.  n.  s. 

Ordinance, 

JIow  it  differs  from  a  statute,  159.  b.  n.  2. 
•  See  more  concerning  Ordinances,  43.  b.  n.  1. 
115.  a.  n.  13.     159.  b.  n.  1.    36b.  a.  d.  1. 

Ore,  165.  a.  n.  1. 

Orphanage  monies,  190.  a.  n.3. 

Original 
And  counterparts  of  a  deed,  339.  a.  n.  3. 
Action  by,  285*  a.  n.  1. 

Ouster,  • 
Fordble,  remedy  for,  given  to  persons  not  having 

the  fireehold,  257.  b..  n.  1.    271.  a.  n.  l. 
See  also,  48.  b.  n.  7.    55. 1),  n.  14, 


Ouster  le  niaine,  48.  b.  n.  6. 

Outlawry, 

Whether  given  by  the  common  law  aganist  con- 
structive breaches  of  the  peace,  128.  b.  n.   1- 

Whether  a  determination  of  an  estate  at    -will, 
55.  b.  n.  13. 

In  personal  actions,  whether  a  disqualification  to 
be  a  juror,  158.  a.  n.  1. 

See   more   concerning   Outlawry,   41.  a.     n.    a. 
107.  a.  u,  6.     122.  b.  n.  4.     128.  b.  n.  i- 

Oxgang, 
\  aries  as  to  its  contents,  69.  a.  n.  2. 

P. 

Pal/ridus,  149.  a.  n.  1. 

Pand, 
Of  jurors,  125.  a.  n.  2,     156.  a.   n,  3.     15^.6. 
n.  1.  4. 

Paragium,  import  of  the  term,  175.  b.  n.  5. 

Paramount  Lord, 
Act  of,  cannot  alter  the  tenure  between  the  mesne 

lord,  and  tenant  paravail,  152.  b.  n.  1. 
How  his   release  to   tenant  paravail  operates, 
152.  b.  n.  3. 

Parceners, 

By  the  common  law',  163.  a.  n.  1,  to  175-  b-  "• '» 
both  inclusively. 

By  custom,  175.  b.  n.  2,  to  180.  a.  n.  i,  both  in- 
clusively. 

See  Caparccnertt  and  also,  59.  a.  n.  1.  185.  a.  n.  9. 
187.  a.  n.  3.     188.  a.  n.  10. 

Parcojracto,  {de),  an  action,  47.  b.  n.  5. 

Pardon, 

Of  alienation,  43.  a.  n.  3. 
By  prerogative,  120.  a.  n.  4. 

Parliament, 
Whether,  on  an  election  for  a  member  of,  an 

action  lies  agaisst  a  returning  officer  for  re- 
fusing a  vote,  81.  b.  n.  2. 
Town  not  corporate  may  acquire   the  right  of 

electing  representatives  m,  109.  b.  n>  2. 
Etymology,  and  first  use  of  the  word,  110.  a. 

n.  1.  3. 
Scotch,  history  of,  ibid.  n.  2. 
Origin  of  the  commons  in,  1  !•.  a.  n.  4.  260.  a.  n.  i . 
The  power  of,  120.  a.  n.  3. 
Privilege  of,  does  not  extend  to  cases  of  libel, 

128.  b.  n.  1. 
Duration  of,  1 10.  a.  n.  6. 
Acts  of,  131.  b.  n.  2. 
The  roUi  or  records  of,  133.  a.  n.  2.    133.  b.  n.  i. 

260.  a.  n.  1. 
The  English,  how  it  differs  from  the  parliaments 

of  forMgn  nations,  191.  a.  note,  sect.  V.  4. 
See  more  concerning  Parliament,   1^  b.   n.  4. 

72.  a.  n.  2,    99.  a.  n.  1 .     120.  a.  n.  4.    139'  a. 

n.  1.     134.  a.  n.  1,2.     i34.b.  n.i. 

ParUamentum  tenendi  modus. 
Remarks  on  its  antiquity,  69.  b.  n.  3.  1 10.  a.  a  3> 

Parol, 
A  lease  for  years  may  be  delivered  by  attoniey 
appoiated  byiwro/|  48.  b.  n.  s. 
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Tbc  reason  why  a  hnsbuid's  infancy  would  not 
«arraat  tbe  parol  to  demur,  in  a  suit  for  the 
«ifr'»  laod,  is  the  principle  upon  which  baron 
sod  feme  may  Icry  a  fine  of  the  wife's  land, 
131.  a.  n.  I. 

A|rp«iiient,  i6g.  a.  n.  3. 

Graat,  169.  a.  n.  4. 

Lr.se,  186.  a.  u.  9. 

Partotis^ 
W bother  they  might  receive  homage,  67.  a.  b.  1. 
H»\c  only  a  lite  estate,  3*25.  b.  n.  1. 
Ciaiimng  Jure  ecclesut  arc  not  baired   by  war- 
ranty, 370.  b.  n.  1 . 

PartUs  and  Privies^ 
To  a  fine,  lai.  a.  n.  i,a. 

Pertiticn, 
By  infant  by  deed,  whether  Toid,  or  voidable, 

51.  b.  n.  3. 
Of  copyhold  cannot  be  made  without  Uceose  of 

the  lord,  59.  a.  n.  1. 
Biadingon  an  infant  where,  164.  a.  n.  1.   169.  a. 

n.  a.     170.  a.  n,  1.     171.  b.  n.  a. 
Of  an  adv^owson,    instances  of,    164.  b.  n.  6. 

171.  b.  n-  3. 
Of  what  it  cannot  be,  165.  a.  n.  1 — 4. 
Of  a  manor,   how  it   alfects  things  appendant 

thereto,  1^.  b.  n.  3. 
Bjviit,«id  without,  difference  between,  165.  b. 

XL  4. 
Whether  the  privilege  of  age  in,  can  be  assigned, 

166.  b.  n.  2. 
Wrh  of  lies,  notwithstanding  lease  for  years  by 

one  parcener,  167.  a.  n.  2. 
By  writ,  and  by  commission  out  of  Chancery, 

shootd  both  be  open  proceedings,  1 67.  b.  n.  3. 
Writ  of,  169.  a.  n.  3.  L 
Bj  reieaae,  ibid.  II. 
Bt  jodgment,  ibid.  m. 
Bj  hotchpot,  ibid.  IV. 
Writ  of  livery  and  partition,  ibid.  V. 
B;  the  Roman,  French,  and  Scotch  law,  authors 

00  referred  to,  169.  a.  n.  2. 
Conmission  of,  ibid. 

Bj  decree  in  Chancery  on  a  bill  filed,  ibid. 
Id  Chancery,  169.  a.  n.  3.    171.  a.  n.  3. 
^Vhcther  parol  agreement  for,  or  parol  grant  of 

rent  for  owelty  of,  would  now  be  good,  169,  a. 

n.3-4- 
Inpms,  170.  b.  n.  3.  ' 

la  a  court  of  record,  ibid. 
Bv  agreement  between  husbands,  whether  bind- 

'ing  on  the  inheritance  of  their  wives,  171.  a. 

n.  2.    172.  b.  n.  4. 
Tenant  by  elegit  may  have  writ  of,  1B7.  a.  n.  2. 
See  more  concerning  Partition,  10.  a.  n.  i.   46.  a. 

0-  5-    ^SG*  *•  ^-  ^*    ^^4*  ^'  ^  ^'    ^^'  ^'  "•  4* 
167.  b.  n-  1,  2.    169.  b.  n.  1.     170.  b.  n.  4. 

173.  b.  n.  1,  4.    174'  b.  n.  a.  4,  5.    187.  a. 

n.  1.  3. 

Pastura  ieparaluy 

.  Apreacription  lor  a  several  pastore  may  be  made 
against  the  owner  of  the  soil,  122.  a.  n.  6. 
Why  should  not  a  teweral  pitcary  exist  without  the 
soil,  as  well  as  a  ieveral paUuref  ibid,  n,  7. 

PattfU^ 
Mji^kia^  ft  steward  of  the  kiog't  naaoor,  61.  b.  n.  i> 
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Patent, 
Granting  a  license  to  alien  in  mortmain,  99,  a.  n.  1 . 

Patria  potestasy  88.  b.  n.  13. 

Patron, 
And  client,  in  the  Roman  law,  64.  a.  n.  i. 

Patronage, 

Of  the  crown,  in  respect  to  the  old  and  new 
deaneries,  95.  a.  n.  4. 

With  respect  to  the  deaneries  of  Wales  and  Ire- 
land, ibid. 

All  limitation  of  suits  about  the  right  of,  in  re- 
spect to  advowsons,  is  taken  away  by  statute, 
115.  a.  n.6. 

Of  the  crown  in  respect  to  the  old  and  new 
bishoprics,  134.  a.  n.  1,  2,  3,  4,  5. 

In  respect  to  tbe  Irish  and  Welsh  bishoprics, 
134.  a.  n.  5. 

Patonees,  89.  a.  n.  10. 

Peace, 

Conservators  of  the,  114.  b.  n.  1. 
Constructive  breaches  of,  128.  b.  n.  1. 
What  is  time  of  peace,  in  a  legal  sense,  249.  b. 
n.  1. 

Peer, 

Nature  of  stipend  sometimes  allowed  in  creating* 
83.  b.  n.  5. 

Peerages, 
Of  France,  as  to  descent,  marriage,  pariiament, 
and  rank,  325.  b.  n.  2. 

Peine  forte  et  dure,  391.8.  n.  1. 
Penal  statutes,  157.  a.  n.  4. 
Penalties,  120.  a.  n.  4.    233.  a.  n.  1. 
Pensions,  97.  a.  n.  3. 

Per, 

Difference  between  title  in  the  per,  and  title  in 
the  post,  271.  b.  n.  i.II. 

Perambulations,  261.  a.  n.  1. 

Perjury,  290.  b.  n.  1.  XIIL 

Perpeiuiti/, 

The  boundaries  prescribed  by  law  agabst,  20.  a. 
n.  5.    271.  b.  n.  1.  V. 

A  particular  or  qualified  power  has  a  tendency  to 
a  perpetuity,  271.  b.  n.  1.  VII.  2. 

No  nearer  approach  to,  will  be  supported  in  equity 
than  will  be  admitted  at  law,  290.  b.  n.  1.  XVl. 

Every  contrivance  tendmg  to  render  property  un- 
alienable beyond  the  hmits  settled  for  its  sus- 
pense, is  discouraged  by  the  modem  law, 
342.  b.  n.  1. 

Attempted  in  the  will  of  John  duke  of  Marl- 
borough, 379.  b.  n.  1 . 

The  utmost  stretch  towards,  is  through  an  exer- 
cise of  a  general  power  of  appointment,  ibid. 

Personalty, 
How  far  capable  of  settlement,  18.  b.  n.  7.    20.  a. 

n.  5.  .        ,  1 

Period  pnscribed  for  the  limitation  of  personal 

estate,  20.  a.  n.  5.    271.  b.  n.  i.  V. 
Disposable  by  infants  at  what  age,  171 .  b.  n.  o. 
How  far  customary  divisions  of,  on  a  person's 

decease,  rcoiain,  176.  b.  n.  5,6. 
Condngent  interests  ini  how  assignable, 265.  a.  n.  1 . 
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Personaliyj 

Scttlemeot  of,  by  reference  to  limitation  of  free- 
hold estates,  objcctiooable,  290.  b.  n.  1.  XIL 

Ofa  wife,  35i.a.  n.  1. 

See  more  concerning  Personalty,  88.  b.  n.  13. 
89.  b.  D.  6.  11 1.  a.  a  3.  121.  a.  o.  1.  176.  b. 
n.  g.     185.  b.  n.  2. 

Personal  duties^  the  indiTisibility  of,  150.8.  n.  2. 
Persons  bom  beyond  sea,  129.  a.  n.  2. 
Pestilencey  120.  a.  n.  3. 
Petit  serjeanty^  107.  a.  n.4.    108.  b.  n.  1. 

Petitioriy 

Husband  of  wife  termor  may  have  petition  of 
right  alone,  46.  b.  n.  5. 

Without  bill,  to  the  chancellor,  to  appoint  a  guar- 
dian, 88.  b.  n.  16. 

To  the  king  or  parliament,  how  regulated  by  the 
common  law  and  by  statutes,  257.  a.  u.  3. 

Physicians^ 
"Die  opinion  of,  as  to  the  uUmvm  tempta  pariendi, 
123.  b.  n.  2. 

PignttS, 

Li  the  Roman  law,  205.  a.  n.  1.  1st 

Piscary, 

Whether  the  ownership  of  the  soil  is  necessarily 

included  in  a  several  fishery,  122.  a.  n.  7. 
Certain  writs,  never  applicable  except  to  the 

soil,  lie  for  a  piscary,  ibid. 
W^hether  the  grant  of,  generally,  passes  the  soil, 

ibid. 

Pleading,  or  in  respect  to  pleadings 

Who  shall  be  said  to  be  seised  in  his  demesne, 

15.  a.  n.  3.     17.  a.  n.  3.     17*  b.  n.  2.  4. 
Comyns'  Dig.  referred  to,  17.  a.  n.  1. 
Count  and  plea,  diversity  between,  ibid.  n.  3. 
No  diversity  between  ad  medietatem  rtctorut,  and 

rectoriam  wudietatis,  17.  b.  n.  5. 
How  of  a  gift  to  baron  and  feme,  and  the  hnrs  of 

feme  by  baron,  26.  a.  n.  1. 
Where  pnfert  of  a  deed  should  be  made,  35.  b. 

n.  6. 
Where  non  est  factum  pleadable,  35.  b.  n.  7. 
Declaration  on  a  joint  demise   by   tenants  in 

common  invalid,  45.  a.  r.  7. 
Diversity  between,  pleading  a  lease,  and  count 

in  debt  for  rent,  47.  b.  n.  9. 
-    -  lessee  for  years  and  at  will,  in  count  in  debt, 

57.  b.  n.  1. 
The  words  od  whmtaUm  damrii,  material  to  ex- 
press copyhold,  58.  a.  n.  1.    176.  a.  n.  1. 
What  should  be  specially  stated  or  not,  89.  a.  a.  7. 
Where  customs  must  be  specially  stated,  110.  b. 

n.  3.    175.  b.  n.  4. 
QuodpartnjnMmhUhtAuerwiiJtf  121.  a.  n.  1. 
Keplication    to.  plea    of   viilenage     given  by 

37  £d.  m.  c.  16.  122.  b.  n.  2. 
Necessity  of  alleging  the  locus  in  quo  in  issuable 

facts,  125.  a.  n.  2. 
Common  appendant  need  not  be  prescribed  for, 

122.  a.  n.  2. 
Specially,  175.  b.  n.  4.    283.  a.  n.  i. 
A  defeasance,  what  should  be  stated,  207.  a.  n.  2. 
Lease  and  re-lease  may  be  pleaded  as  a  feolfinent, 

207.  a,  n.  3. 
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Pleading,  or  in  respect  to  Pleading, 

In  bar,  232.  a.  n.  1 . 

Of  disability,  247.  a.  n.  2. 

In  bar  of  assise,  251.  b.  n.  3. 

Wfaiit^matter  that  may  be  given  in  evidence,  may 

also  be  pleaded,  283.  a.  n.  1. 
Pleni  adminittravit,  ibid. 
Many  several  matters  to  an  action,  by  ^ftty  of 

defence,  under  4  Ann.  c.  1 6,  303.  a.  n.  1 . 
Where  surplusage  does  not  viiiatc,  303.  b.  n.  1. 
Order  of,  304.  a.  n.  1 . 

To  jurisdiction  and  afterwards  to  writ,  ibid. 
Estoppels,  why  allowed,  35-2.  a.  n.  1. 
Of   non-feoifmeut    is    good    against    warranty » 

389.  a.  n.  2. 
Sec  Obligation,   Lease  and  Releaae,  Ken  cmmpct 

mentit. 
See  more  concerning  Pleading,  3.  a.  n.  7,  8,  9. 

17  b.  n.  3.     34.  b.  n.  6.  11.     35.  a,  n.  3.  5. 

39.  a.  n.  2,  3.     42.  a.  n.  6.     47.  b.  n.  5.    10. 

58.  a.  n.  1 .    72.  a.  n.  3.    98.  b.  n.  1 .    1 1 7.  b. 

n.4.    121.  a.  n.  6.    127.  b.  n.  2. 4.    I28.a.n.  1. 

155.  b.  n.5.    i6o.b.  n.  3.    i8o.b.  n.  3.    185.3. 

n.4.    212.  b.  n.  I.    225.3.  n.  2.    225.  b.  n.  3. 

226.  a.  n.  I.    232.  a.  n.  1.  251.  b.  n.  3.    271.  b. 

n.  1.  VI.  2.     300.  b.  n.  2.     302.  b.  n.  1. 

Pledges  of  Prosecution,  161.  a.  n.  4.  L 

Phw-land,  69.  a.  n.  2. 

Polls,  challenge  to  the,  125.  a.  n.  2.     156.  a.  n.  5. 

Polygamy,  import  of  the  term,  80.  b.  n.  1. 

Poors  Rate,  47.  a.  n.  18. 

Port, 
The  mere  grant  of  a,  261.  a.  n.  1. 
The  soil  and  franchise  of  a,  ibid. 

Portions, 

Filial,  176.  b.  n.  5t.  7. 

Double,  ibid.  n.  10. 

Raised  in  Ireland  were  payable  in  England,  in 

the  case  stated,  211.  b.  11.  2. 
When  vested  or  lapsed,  237.  a.  n.  1.  L 
See  more  concerning  Portions,  1 76.  b.  n.  8.  a7 1 .  b. 

n.  1.  V.  i.VU.  2.    290.  b.  n.i.XV. 

Possessiojratris, 
Might  be  of  a  use  before  27.  H.  8,  c.  10,  14.  b. 

n.5. 
May  be,—- 

Of  copyhold  before  admittance,  ibid.  n.  6. 
Of  divers  parcels  of  land,  by  entry  into  one 
parcel  generally,  without  actual  entry  into 
the  other  parcels,  15.  a.  n.  8. 
Of  an  equity  of  redemption,  205.  a.  n.  1. 3dly. 
Of  dignities,  15.  b.  n.  3. 
What  wUl  amount  to,  15.  a.  n.  2.  4,  5.  7.     15.  b. 
n.  1.    29.  a.  n.  3. 

Possession, 

The  right  of,  238.8.  n.  1. 
Length  of,  262.  a.  n.  (B). 
The  mere,  bare,  or  naked,  238.  a.  n.  I.    266.  a. 

n.  1.     266.  a.  n.  (A). 
Where  the  title  to,  is  equal,  the  party  who  obtains 

the  right  shall  be  preferred,  276.  b.  n.  1. 
Of  cestui  ^ue  trust,  is  the  possession  of  the  trustee, 

290. b.  n.  i.XV. 
See   more   concerning  possessioDi  88.  a.  n.  !• 

88.  b.  D.  la.    117.  a.  n.3. 
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f^iCisory  action,  lai.  a.  n.  i. 
PtssUfUiijfj  double^ 

Linaace  of,  184.  a.  n.  1. 

Ser  more   concemuig  Possibilities,  19.  b.   n.  1. 
1^.  b.  n.  3.     265.  a.  n.  1. 

IXdcrrnce  between  title  in  the  per,  and  title  in 

tbc  post,  271.  b.  n.  1.  II. 
Abatement,  duseijun,  £cc.  are  in  the  ptat,  939.  a. 

n.  3. 

With  respect  to  tenure,  78.  b.  n.  *.    88.  b.  n.  11. 

Posihitmous  childreny  55.  b.  n.  8.    123.  b.  n.  9. 

Post  noli  (The),  of  Scotland,  141.  b.  n.  2. 

Past-Office,  Master  of  the,  88.  b.  n.  3. 

Pwnd, 
Where  distress  for  rent  may  be  impounded,  nnder 
11  Geo.  II.  c.  19,  47.  b.  n.  4. 

Pfj9er  daimed  by  prerogative^ 
The  dispeiuiiig  potter,  as  to  repealing  laws,  is  an- 
nihilated, 120.  a.  n.  3,  4. 
See  also,  iknt^;  Prtrogaiive, 

Power  rfihe  courts  of  law  and  equity , 
la  staying  proceedings  at  law,  202.  a.  n.  3. 

Poxers  at  common  Unoy 

Of  attorney,  whether  good  if  made  by  indenture, 
and  the  attorney  be  not  a  party,  52.  b.  n.  4. 

•  •  -  .  IB  some  cases  may  be  created  execu- 
tory, after  the  party's  death,  52.  b.  n.  7. 

See  Jttivmey ;  Letter  if  Attorney. 

Where  exeiciseabie  by  an  infant,  52.  a.  n.  2. 

When  given  to  more  than  one,  by  whom  they 
Bay  be  execated,  52.  b.  n.  2. 

Naked,  exerctseable  by  a  feme  covert,  withpnt 
her  baron,  1 12.  a.  n.  6. 

Whether  a  power  of  selling  given  to  executors  shall 
sorvtYe,  113.  a.  n.  2.  181.  b.  n.  3.  236.  a. 
n.1. 

To  distrain  for  rent  in  arrear,  and  to  enter  and  re- 
ceive the  profits  till  payment  of  the  arrears, 
143.  b.  n.  5. 

Of  le-entry,  for  non-payment  of  rent,  142.  a.  n.  2. 

See  Dislreii ;  Entry ;  Re-entry. 

Pmoer9  in  equity y  or  mth  respect  to  equity y 
Of  declaring  trusts,  271.  b.  n.  1.  VlIL  1.     290.  b. 

n.  1. 
Camxrt  be  exercised  by  an  infant,  52.  b.  n.2. 

171.  h.  n.5. 
A  power  at  common  Uw,  in  nature  of  a  trust, 

though  extinct  at  law,  would  be  enforced  in 

equity,  113.  a.  n.2. 
Appointment  of  a  trust  with  a  conveyance  from 

the  tmstees,  is  safer  for  a  purchaser  than  a  mere 

appointment  of  a  use,  271.  h.  n.  1.  VII.  2. 

Piners  since  the  statutes  qfusesand  toiliSiSfC. 
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Ajto  ettatci  pur  miier  vie,  41.  b.  n.  5. 

As  to  land  gcneially,  ill.  b.  n.  1.  3, 4.  271.  b. 

n.  I.  vm.  I. 

As  to  personalty,  176.  b.  n.  5, 6. 9. 
As  to  the  appointment  of  a  guardian,  88.  b. 
II.  14,15. 
Deriving  their  effect  from  the  statute  of  uses,  or 
the  statute  of  wiUs,  discussion  on  the  SQspen* 
MOQ  and  extmctioQ  of,  342.  b.  xi.  t. 


Pa/uoers  since  the  statutes  of  uses  and  toittsySfc* 

Definition  of  a  power ;  and  what  may  be  termed  a 
power  of  ownership,  and  what  a  limited  power, 
or  a  power  charged  with  a  discretionary  trust, 
342.  b.  n.  1. 
Powers  may  be  distinguished  into  powers  collate- 
ral, and  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  the  land ;  and  the  latter 
may  be  subdivided  into  powers  appendant  to  an 
estate,  and  powers  in  gross,  ibid.  II. 
As  to  the  suspense  or  extinguishment  of  powers 

collateral  to  the  land,  ibid.  III. 
As  to  powers  relating  to  the  estate  of  the  donee  of 

the  power  in  the  land,  ibid.  IV. 
As  to  such  of  the  powers  relating  to  the  estate  of 
the  donee  of  the  power  in  the  land  as  axe  said 
to  be  powers  in  gross,  ibid.  V. 
Powers  appendant  or  in  gross  may  be,  but  are  not 
necessarily,  extinguished  by  a  feoffment,  fine, 
or  common  recovery,  ibid.  \  I. 

Such  conveyances  will  not  have  this  effect,  if 
they  arc  accompanied  by  a  deed,  which 
directs  them  to  operate,  as  a  confirmation 
of  the  subsisting  uses,  and  either  declares 
no  otlier  uses,  or  declares  none   incon- 
sissent  with  such  subsisting  uses,    ibid. 
VI.  1. 
Where  a  tenant  for  life  has  a  power  of  ap- 
pointment, and,  by  a  deed  executed  in  the 
manner  prescribed  for  the  exercise  of  the 
power,  covenants  to  levy  a  -fine,  and  di- 
rects it  to  operate  to  uses  warranted  by  the 
power,  the  fine  will  not  destroy  the  power, 
but  operate,  in  concurrence  with  the  deed, 
as  an  exercise  of  it,  ibid.  VI.  2. 
In  all  cases  where  a  fine  or  common  recovery 
can  be  so  coimected  with  a  prior  deed,  as 
to  make  with  it  one  entire  assurance,  the 
fine  or  recovery  will  operate  not  to  suspend 
or  extinguish,  but  to  strengthen  and  esu- 
blish  the  powers  contained  in  that  deed, 
ibid.  VI.  3. 
Any  contract  entered  into  by  the  donee  of  a 
power,  with  which  an  exercise  of  the  power 
would  be  inconsistent,   prevents,  at  least  in 
equity,  a  valid  exercise  of  it,  ibid.  YIL 
It  even  may  be  thought  doubtful  whether  the  exer- 
cise of  the  power  would  not  be  void  also  at  law, 
on  the  ground,  that  there  can  be  no  cestui  fuc 
use  under  the  statute,  who  would  not  have  been 
cettui  que  tru^  at  common  law,  ibid.  \"IIL 

The  effect,  which  conveyances  by  the  person, 
seised  for  the  time,  of  the  land,  have  on  colla- 
teral powers  vested  in  other  persons,  ibid*  IX. 
As,  where  a  tenant  for  life  under  a  settle- 
ment containing  the  usual  powers  of  sale, 
executes  a  feoffment,  levies  a  fine,  or  suf- 
fers a  recoveiy,  ibid.  IX.  1. 
The  effect  of  feoffments,  fines,  or  recoveries 
of  tenants  in  tail,  on  powers  vested  in  other 
persons,  with  respect  tocertain  cases  which 
frequoitly  occur  ui  practice,  ibid.  IX.  2. 
An  act  which  may  be  considered  either  as  the  ex- 
ecution of  a  power  derived  from  an  interest,  or 
as  an  execution  of  a  power  tpeciaUy  reserved,  may 
operate  in  the  latter  way  if  it  cannot  take  effect 
in  the  former,  112.  a.  n.  1. 
As  to  lord  Coke's  distinction  between  a  feoffment 
to  the  life  rfa  lam  wUl,  and  one  totuchuta  as  the 
fe^<»rtk9M»ppifmtiykutwiU,  U9,«.  n,  s. 


(  clxxxvlii ) 


INDEX    TO    NOTES. 


PO 


Powers  since  the  statutes  of  uses  and  wills,Sfc, 

A  ferae  overt  may  williout  her  huBband  a|ipoint 
lands  in  exe cutiun  of  a  mere  power  or  authority, 
112.  a.  n.  6. 

Of  entry  limited  by  way  of  use,  203.  a.  n.  3.  III. 

Of  tenant  for  life,  aoj.b.  n.  1.  IV. 

E\tinguii>hed,  ibid. 

Special  to  raise  money  by  mortgage,  208.  a. 
(208.  b.  13th  ed.)  n.  1.  3dly. 

Who  shall  be  entitled  to  a  power  of  leasing,  as 
assiirnee,  210.  a.  n.  I. 

Of  Ica.sing.  214.  a.  n.  1. 

EiFect  oi  an  exercise  of  a  power  of  appointment 
on  the  uses  limited  in  default  of  ap|>ointment, 
216.  a.  n.  2. 

Whether  a  power  of  revocatioD  may  be  defeated 
by  a  defeasance,  236.  b.  n.  1 . 

Where  the  execution  is  good,  and  only  the  excess 
void,  258.  b.  u.  1. 

It  has  been  contended,  that,  if  lands  are  conveyed 
to  A,  and  his  heirs,  to  such  uses  as  A.  shall  ap- 
point, and  in  default  of  appointment  to  the  use 
of  himself,  his  heirs  and  assigns, — the  power  of 
appointment  is  void,  271.  b.  n.  1.  VI. 

The  relation  between  the  deed  by  which  they  are 
created,  and  the  deed  by  which  they  are  exe- 
cuted, 271.  b.  n.  1.  VII.  2. 

Of  appointment, 

General,  271.  b.  n.  1.  VII.  2. 
Particular  or  qualified,  ibid. 

Of  ownership,  ibid. 

Of  selection,  ibid. 

Distinction  between  deeds  and  wills  as  to  powers, 

ibid. 
The  execution  of,  ibid. 
Inibrmal  execution  of,  ibid. 
£ffect  of  execution  of,  by  lease  and  release,  ibid. 
Two  precautions  in  the  exercise  of,  ibid. 
Not  vtell  created  or  suspended,  ibid. 
Over  real  and  personal  estate  intended  to  be  sub* 

jected  to  the  appointment  of  husband  and  wife, 

should  pi-ecede  their  life  estates,  ibid. 
An  appointment  of  a  trust  with  a  conveyance 

from  the  trustees  is  safer  for  a  purchaser  than  a 

mere  appointment  of  a  use,  ibid. 
Suspended  and  extinguished  by  secret  Acts,  ibid. 
Of  revocation  and  new  appointment,  ibid.  379.  b. 

n.  I. 
Limited  to  persons,  and  the  survivor  and  his  heirs, 

271.  b.  n.  1.  VII.2. 
Limited  to  persons  and  the  survivor,  his  executors 

or  administrators,  ibid. 
Lifants  cannot  convey  under  a  power  without  an 

act  of  parliament,  ibid. 
It  should  be  expressed  what  uses  are,  and  what 

uses  are  not,  intended  to  be  over-reached  by 

the  execution  of  a  power,  ibid. 
Of  leasmg,  of  sale  and  exchange,  of  jointuring,  of 

charging  with  portions,  of  mortgaging,  ibid. 
To  be  exercised  by  parties  when  in  actual  posses- 
sion under  the  limitations,  ibid. 
Whether  the  statute  of  uses  extends  to  the  statutes 

of  wills,  with  respect  to  powers  in  wills,  ibid. 

n.  i.yin.  1, 

Distinction  between  powers  and  trusts,  390.  b. 

n.  i.IX. 
Of  sale  authorizing  a  purchase  of  leasehold  for 

years,  ibid.  n.  i.XII. 
To  raise  from  real  estate  the  deficiency  of  personal 
.  estate  for  debts  and  legacies,  ibid.  n.  1.  XIV.  4. 
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Potoers  since  the  statutes  of  uses  and  toills,^'c 

By  which  B.  appoints  an  estate  to  the  use  c^  the 

right  heirs  v(A.  tenant  for  life,  with  respect  to 

the  rule  in  Shelley's  case,  299.  b.  n.  1. 
Refereuce  to  a  treatise  on,  342.  b.  n.  1 .  IX.  2. 
Diifcrcnce  between  general  and  limitted  powers 

of  appointment,  an  to  the  doctrine  against  per- 

I>etuity,  379.  b.  n.  1 . 
See  more  concerning  Powers  deriving  their  effect 

from  the  statute  of  uses,  12.  b.  n.  2.    53.  b.  n.  7. 

237.  a,  n.  I.      271.  b.  n.  I.  VI,  VII,  VIII.   1. 

290.  b.  n.  1.  V.  5. 

Poynings  LatOf  141.  b.  n.  3. 

Practice, 
Ancient  authorities,    should  they    import  that 

guardianship  in  socage  is  assignable,  are  SMffi« 

ciently  answered  by  the  doctrine  and  practice 

of  later  times,  88.  b.  n.  1 3. 
The  king's  right  of  presentatioiir  in  preference  to 

a  bishop's  executors,   may  be  considered   as 

settled  by  authoritiet  and  ^1^ practice,  90.b.  n.  4. 
Of  the  courts,  in  considering  40  weeks  as  the 

usual  time  for  a  woman's  going  with  child, 

123.  b.  n.  2. 
In  trials  for  crimes,  as  to  hundredors,  125.  a.  n.  a. 
Of  conveying  titles  to  estates,  208.  a.  11.  1. 

Pradia  stipendiaria,  64.  a.  n.  1. 

Prcecipe  quod  reddat^  122.  a.  n.  7. 

Prcemunire, 
Is  so  called  from  the  words  of  the  writ,  391 .  a. 

n.  2. 
Defined  by  Mr.  Justice  Blackstone,  ibid.    See 

Roman  Catholics, 
See  more  concerning  Prxmunire,   42.  b.  n.  3, 

95.  a.  n.4.    134.  a.  D.  4. 

Preamble,  79.  a.  n.  a. 

Prebend,  44.  b.  n.  8. 

Prebendaries,  95.  ».  d.  2. 

Precautions, 

Very  few  of  the  precautions  required  by  the 
general  practice  of  he  profession,  can  be  safely 
dispensed  with,  290.  b.  n.  1.  XV. 

Precedent, 

Hie  17  £d.  IL  St.  2,  intitled,  Modu*  fadendi 
homagium  et  JideUtttem,  is  not  a  statute,  but 
only  a  precedent,  67.  a.  n.  2. 

Precedency, 

As  to  foreign  dukes,  carls  &c.  16.  b.  n.  4. 
Reference  to  authors  on  precedency  in  general, 

and  as  to  the  Irish  peers,  ibid. 
As  to  the  bishops  of  London,  Dufham,  and  Win- 

chester^  94.  a.  n.  5. 

Pre-contract,  79.  b.  n.  a.  4. 

Pregnancy,  probable  period  of,  123.  b.  n.  1,  2. 

Prelates, 
Deans  of  chapters  are  minor  prelates,  95.  a.  n.  4. 
Whether  bishops  sit  as  prelate*  cf  the  church,  so 
far  as  the  lords  act  in  a  legislative  character, 
134.  b.  n.  1. 

Premises, 

Differing  from  the  habendum,  the  former  being 
jomt,  and  the  latter  several,  or  otherwise, 
26,  b.  D.  4. 
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Or  habendnm,    bow  far  qualified  by  a  tcUiset, 

i8o.  b.  n.  1. 
N«  aiao  183.  b.  n.  ft»  3. 

PriTogntivey 
U'  beiiig  entitled  to  the  bona  vacantisi,   191.  a. 

note,  sect-  VL  11. 
Rrnir'dM'%  of  the  crown  for  the  recovery  of  debts, 

309.  a.   n.  1. 
^■e   more    concerning  Prerogative,    43.  a.  n.  3. 

rji.  b.    n.  7.      69.  a.  n.  7.     88.  b.  n.  11,  16. 

<^).b.  n.  4.     110.  a.  n.  5.    119.8.0.1.    ISO.  a. 

u.  4.    I3i.b.  n.a.    ]33.b.  n.  1.    165.3.  n.  6. 

17-2.  a.  n.  9.     igi.  a.  note,  sect.  VI.  9.    aoi.  b. 

D.  3.    307.  b.  11.  1.   239.  a.  n.5.    261.  a.  n.  1. 

335- *•  n-  »• 

PrtKription, 
A  warren  by  prescription,  53.  a.  n.  8. 
Title  by,  1 1 4.  b.  n.  1 . 
Doable,  105.  a.  n.  1. 

B^  the  law  of  the  twelve  Tables,  325.3.  n.  1. 
See  aiore  concerning  Prescription,  83.  a.  n.  3. 
93.  a.  n.  a.     114.  b.  n.  2.     115.  a.  n.  9.  11. 
13.  15.      119.  a.  n.  1.     122.  a.  n.  2,  3,  4.  6. 
165,  b.  n.  1.     188.  b.  n.  3.    261.  a.  n.  1. 

Presenfattany 

Whether  grantee  of  eldest  coparcener  entitled  to 
priority  of,  166.  b.  n.  2. 

Vre  more    concemine  Presentation,    90.  b.  n.  4. 
95.  a.  n.  4.     1 19.  a.  n.  1.    186.  b.  n.  9. 

PresnUmenty 

Of  a  copyhold  surrender,  62.  a.  n.  1,  3. 

Presumption^ 

VmAcuX.  against  legitimacy,  136.  a.  n.  2. 
That  marriage  proves  le;;itiroacy,  ibid. 
That  a  fief  was  a  proper  fief,  19*1.  a.  note,  sect.  II. 
lo  some  coorts  on  the  continent,  that  land  is 

feudal;  in  others,  that  it  is  allodial,  191;  a. 

Qote,  sect.VL  1.  4.  8. 
Tcodal  service  wa«  always  pref^umed  by  law  to  be 

annexed  to  a  iief,  201 .  a.  n  1 . 
That  an  interlining  was  made  at  the   time  of 

making  the  deed,  225.  b.  n.  1. 
That  a  legacy  charged  on  real  estate  should  not 

vat  till  the  time  in  which  it  is  made  payable, 

937. a.  n.  i.I. 
What  is  a  strong  ground  for  presuming  the  con- 
trary, ibid. 
Degrees  of,  in  favour  of  the  title  of  a  dispossessor, 

239.  a.  n.  1. 
When  a  disseisor  enfeoffs  his  father,  242.  a.  n.  1 . 
That  a  child  is  legitimate,  244.  a.  n.  2. 
Semel  fnriimndm  temper  furibundus  presumtur, 

246.  b.  Uk  I. 
That  the  heir  of  a  disseisor  has  a  right  of  pos- 

sevsion,  250.  b.  n.  1.    277.  ^n.  1. 
Aad  usA^  are  often  the  sole  foundations  of  public 

rights,  261.  a.  n.  1. 
Afforded  by  length  of  possession,  in  favour  of 

ricfht,  262.  a.  n.  (B.) 
That  a  new  lease  was  obtained  by  means,  or  in 

ze«pcct,  of  the  party's  interest,  in  the  old  lease, 

290.  b.  n.  1.  XL 
A»  to  rieht  of  possession,  325.  a.  0.1.    326.  b. 

n.  i.IV. 
Of  an  fMumpnt  to  xAt  •  benefit,  337.  b.  d.  i. 
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Presumption. 

That  what  a  man  has  alleged  once  is  true,  with 

respect  to  cstopj)cls,  35a.  a.  n.  1. 
As  to  warranties  commencing  by  disseisin,    it 

cannot  be  prc&uiued  that  the  unjust  ancestor 

will  leave  a  recompense  to  his  heir,  366.  b.  n.  1. 
Tliat  the  heir  receives  a  recompense,  in  case  of 

warranty,  367.  b.  n.  1 . 
Against  a  matter  of  fuel,  372.  b.  n.  3. 
Against  which  no  proof  is  admitted,  352.  a.  n.  i. 

373-  a.  n.  3. 
In  case  of  warranties  by  tenant  for  life  or  years, 

if  no  entry  for  forfeiture  was  made  in  the  life- 
time of  such  tenant,  373.  b.  n.  2. 
See  more  concerning  Presumption,  24.  b.  n.  3. 

25.  b.  n.  2.  36.  b.  n.  6.    65.  a.  n.  1.   81.  b.  n.  2. 

93.  a.  n.  2.     122.  a.  n.  7.     123.  b.  n.  i,  3. 

134.  b.  n.  1.     144.  b.  n.  2.     159.  b.  n.  i,  2. 

161.  a.  n.  4. 

Pretender,  92.  b.  n.  2. 

Priests, 

The  marriage  of,  1 34.  a.  n.  5. 
Secular,  135.  b.  n.  2.    136.  a.  n.  1. 

Primer  Seisins,  or  Ovsterlemains, 
85.  a.  n.  1.    93.  b.  u.  3.    108.  b.  n.  1. 

Primogeniture,  191.  a.  note,  sect.  VI.  4. 

Priority, 

By  means  of  an  implied  admittance  to  copyhold, 
60.  a.  n.  2. 

And  posteriority,  as  to  tenure,  78.  b.  n.  •. 
88.  b.  h.  11 . 

Of  possession  of  an  infant's  {>erson,  as  to  guardian- 
ship by  nature,  88.  b.  n.  12. 

Private  Acts,  98.  b.  n.  1. 
Privilege  of  Parliament,  138.  b.  n.  1. 
Privilege  of  Sanctuary,  93.  b.  u.  2. 
Privy  Council,  no.  a.  n.  5.    129.  a.  n.  1. 

Privy  Seal, 

As  Co  a  common  recovery  by  an  infant,  380.  b. 
n.  1. 

Privies,  and  Parties  to  a  fine,  121.  a.  n.  1,3. 

Privity, 

W.inl  of,  between  a  lord  paramount  and  a  tenant 

paravail,  152.  b.  n.  1,  3,  3. 
Belwee^n  a  lessee  for  years  of  an  advowson  and 

the  lessor,  249.  a.  n.  3. 
Between  a  tenant  at  will  and  the  lessor,  270.  b. 

n.  1. 
In  estate  and  confidence  in  the  person  between 

a  fcuffce  and  ctsiui  que  vse,  at  common  law, 

271.  b.  n.  1.  U.    . 

Between  a  releasor  and  the  releasee  is  nece*«sarv, 
where  the   release  operates  by  enlargimcut, 

272.  b.  n.  1. 

Is  not  required,  as  to  releases  by  mittcr  k  droit, 

274.  a.  n.  1. 
Privity  of  estate  and  privity  to  the  person,  as  lo 

uses  at  comn:>on  law,   and  trusts   in   equity, 

290.  b.  n.  1.  III.  IV. 
A  confirmation  may  be  good,  where  a  releusa 

would  be  void  for  want  of  privity,  296.  a.  n.  2. 
There  is  no  privity  of  contract  between  an  original 

lessor  and  aa  und<M:-les$ee,  308.  a.  n.  1. 
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Prize'fnoneyj  117.  a.  n.  i. 
Process^ 

Of  court  m  crinmial  and  civil  suits,  could  not  be 
directed  to  the  proper  officer,  if  the  bsuable 
fact  was  not  alleged  witbin  some  county, 
135.  a.  n.  Q. 

Judicial,  135.  a.  n.  1. 

Prockein  Amyy  89.  a.  n.  9.   135.  b.  n.  1. 

Proclamation^ 

Of  war,  as  to  aliens,  lag.  b.  n.  a. 

Prohibiting  commerce,  ibid. 

Of  war,  how  qualified  with  respect   to    aliens 

resident  here,  129.  b.  u.  3. 
Of  a  fine,  under  1  R.  III.  and  4  H.  XW.  121.  a. 
n.  1. 

Procuratores  pracUorum,  64.  a.  n.  1. 

Procurers  ofTrespass^  181.  a.  n.  1. 

Profert, 

Or  showing  of  a  deed  in  court,  may  be  necessary, 
or  not ;  some  rules,  cases,  and  references,  on 
the  subject,  35.  b.  n.  6. 
Of  a  release  is  evidence  of  the  lease,  and  sufficient 
in  pleading,  in  Ireland,  371.  b.  n.  1.  VI.  2. 

Professed  Persons, 

iio  legal  establishment  for,  in  England,  3.  b.  n.  7. 
Foreign  professions  not  noticed  by  the  English 

law,  ibid.    133.  b.  n.  1.   and  306.  a.  n.  1. 
As  to  baron  and  feme,  33.  b.  n.  6. 
Lord  Coke's  mention  of,  how  to  be  understood, 

139.  b.  n.  1. 

ProfitSf 

The  10  and  1 1  W.  III.  c.  16,  is  construed  to 
carry  the  mesne  profits  of  real  estate  from  the 
father's  death  in  favour  of  posthumous  children, 
datming  (by  purchase)  under  the  act,  11.  b. 
n.  4.   55.  b.  n.  8. 

Oii  a  descent,  and  in  other  cases  not  within  the 
act,  the  mesne  profits  of  a  real  estate,  subject 
to  a  contingency,  belong  to  the  person  entitled 
to  the  freehold  in  the  mean  time,  until  the  con- 
tingency arises,  ibid. 

Of  personal  estate  in  suspense  or  contingency, 
generallu  accumulate  till  the  vesting  of  the 
capital  happens,  55.  b.  n.  8.      * 

Of  an  infant's  estate,  with  respect  to  guardianship 
by  nature,  in  socage,  and  in  chivalry,  88.  b. 

Taken  by  a  person  as  fuardian  though  not  guar- 
dian dejure,  90.  a.  n.  1. 

Of  land,  cannot  be  reserved  upon  a  conveyance 
of  the  land,  143.  a.  n.  3. 

Taken  by  a  lessor,  under  a  special  condition  of 
entry  for  rent  in  arrear,  must  always  be  ac- 
counted for,  in  equity,  to  the  lessee,  203.  a. 
B.  3. 

Mesne,  of  mortgaged  land,  must  be  accounted 
for,  in  equity,  though  the  condition  is  forfeited 
at  Uw,  305.  a.  u.  1.  ist. 

Of  mortgaged  land,  with  respect  to  usury,  333.  b. 
n.  3. 

Tenant  by  elegit,  interrupted  fai  taking  the  profits 
of  land,  by  reason  of  war,  shall  not  hold  over, 
349.  b.  n.  1. 

See  also  39.  b.  n.  4. 

Prohibition,  61.  a,  n.  a.  89.  b.  xl  ^. 
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Proprietate  probandd,  158.  b.  n.  3. 

Prosecution^ 
Malicious,  remedy  for,  161.  a.  n.  4. 
A  false  and  malicious,  ibid. 

Protection, 
Of  a  crown  debtor  against  the  suits  of  bis  other 
creditors,  191.  a.  note,  sect.  VI.  9. 

Protections, 

Women  in  a  camp  entitled  to,  130.  a.  o.  1. 
Fallen  into  disuse,  131.  b.  n.  3. 

Protest,  138.  b.  n.  i. 

Province,  94.  a.  n.  3. 

Proxy,  68.  a.  n.  5. 

Public  Acts,  98.  b.  n.  I. 

Public  Employment,  89.  a.  n.  6. 

Publication,  the  passing  of,  167.  b.  n.  3. 

Puer, 
Whether  it  imports  a  child  of  either  sex,  176.  b. 
n.  3. 

Purchase, 

The  different  ways  of  acquiring  land  by,  18.  b. 

n.  1. 
Whether  to  take   by   purchase  as  heir  female, 

it  is  necessary  to  be  he- hr  as  well  as  female, 

34.  b.  n.  3.  i 

Tlie  fruits  of  tenure  incident  to  purchase,  191.  a. 

note,  sect.  VI.  1 1 . 
By  mortgagee  for  years,  for  the  mortgage  money, 

will  not  make  the  term  a  protection  against 

dower,  3o8.  a.  n.  1. 
Conditional,  334.  a,  n.  3. 

Purchasers, 
From  a  crown  debtor  by  simple  contract,  filling 
at  the  time  a  situation,  notoriously  aocountabie 
to  the  crown,  309.  a.  n.  1.  V.  1. 
(Li  France)  with  notice  of  a  substitution,  before 
the  purchase,  might  pleud  the  want  of  registra- 
tion, 390.  b.  n.  1.  XIII. 
Where  purchasers  or  mortgagees  are  bound  (o 
see  to  the  appiicatiou  of  the  money  paid  by 
them  for  the  purchase  or  mortgage, 

ist.  Of  part  of  a  testator's  persoiial  assets, 

390.  b.  n.  1.  XIV.  1. 
sdly.  Of  a  real  estate  devised  for  the  pa}  - 

ment  of  debts,  ibid.  XIV.  3. 
3dly.  Of  a  real  estate  charged  with  legacies, 

ibid.  XIV.  3. 
4thly.  Of  land  devised  upon  trust  or  subject 
by  will  to  a  jxjwer  to  raise  mones  in 
aid  of  the  persoiml  estate   (if  defi- 
cient) for  payment  of  debts  and  lega- 
cies, ibid.  XIV.  4. 
Mortgagees,  lessees,  &c.  are  considered  as  pur- 
chasers, 390.  b.  n.  1.  XV. 
Their  remedy  for  a  defective  title,  384.  a.  n.  1. 
See  more  concerning  Purchase  and  Purchasers, 
3.  a.  n.  3,  4,  5.    3.  b.  n.  7.    8.  a,  n.  8.    9.  a. 
n.  3,  3.    10.  a.  n.  4.    10.  b.  n.  3.    ii.a.n.  i. 
13.  b.  n.  3.     13.  a.  n.  9.     14.  a.  n.  6.    15.  h. 
n.  4.   1 6.  a.  n.  3.    18.  b.  n.  1 ,  3.   33.  b.  n.  3»  4- 
36.  b.  n.  3.   47.  b.  n.  11.    87.  b.  n.  1.    93.  a- 
11.3.    164.  a.  n.  3.   fli8.  b.  D.  3.  3ao»  a.  o.  2. 

PurpreiturcSf  %6u  a.  d.  i. 
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Qktv  Tfmpediif 

7*  bere  it  lies  of  a  moiety  of  a  rectory,  1 8.  a.  n.  i . 
W&etfaer  m  nonsuit,  in  a  quare  impeditt  aiter  ap- 

prarance,    is  a  bar  in  another  quare  impedit, 

ia9>«.   n.  I. 
See  more  cooccming  Quare  Impedit,  46.  b.  o.  7. 

166.  b.  n.  2.     186.  b.  n.  6.  9. 

Q:  arantine, 

^i:a  respect  to  dower,  32.  b.  n.  3.   34.  b.  n.  a. 

Ai.  e&tail,  14.  a.  n.  6.    220.  a.  n.  2. 
Arratserrice,  153.  a.  n.  1, 
A  fee,  180.  b.  n.  7. 
Atef,  191.  a.  nota,  sect  n. 
A<cranger,  213.  b.  n.  1. 

A  devise  npon  a  limitation  or  npon  a  condition 
broken,  IL40.  b.  n.  3. 

QuekerSy  68.  b.  n.  1.    159.  a.  n.  4. 
yixw  pccsent  to  advowsons,  391.  a.  n.  2.  IV.  1. 

Qk  Estate^ 
Whether  a  man  may  plead  a  fu€  estate  of  a  lease 
tor  years,   121.  a.  n.  6. 

Qua  KmpioreSj 
Tbe  statute  of,  1 1 1.  b.  n.  1.    327.  a.  n.  2. 1. 
Laect  of  the  2»tatute  of,  on  warranty,  and  homage 
ance^iel,  365.  a.  u.  1 . 

^xk-^ft*f  as  to  waste,  53.  a.  n.  ii. 

Qk^  Rent,  85-  b.  n.  1. 

^0  Warranto,  88.  b.  n.  16. 

(ifc'xf  ei  deparceaiy 
Miliedicr  it  lies  upon  reoovery  in  waste,  against 
tenant  in  dower,  by  default,  or  upon  wHvX  dicit, 
^5.  a.  n.  1. 

Qr'od  permittat,  122.  a.  n.  7. 


R-ilh  53.  b.  n.  4. 

J^amontj  257.  a.  n.  1. 

RatUTTj  35.  b.  n.  7. 

Rizithment  of  Ward^  88.  b.  n.  15. 

Red  Act  ion  J  121.  a.  n.  1. 

Real  Estate,  ibid*. 

KfJ  and  personal^  Properti/ J 
Ihierencc   between,  in  this  country,   in  other 
oosntries,  in  the  civil  law,  191.8.  note,  sect.  II. 

One  kiUed  in,  forfeits  his  lands  only  when  a  record 
of  the  fact,  upon  a  view  of  the  body,  is  made 
bt-  the  ch.  j.  of  K.  B.  and  returned  into  that 
court,  390.  b.  n.  a, 

Rtceiptf 
l;»on  deiaolt,  28.  a.  n.  3.  42.  a.  n.  1 1.  46.  a.  n.  2. 

R'ldpti, 
1  -r  parchase-money,  290.  b.  n,  i.  IX, 
Of  trasttie^,  for  money  paid  to  them,  200^  b. 
n.  I.  XIV. 
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Receiver, 
Wliera  he  may  charge  his  expenses,  89.  a.  n.  4. 
See  more   concerning  a  Receirer,   89.  a.  n.  3. 
172.  a.  n.  7. 

Recital  (in  a  release), 

Of  the  lease  for  a  year,  is  evidence  of  it,  in  Ire- 
land, 271.  b.  n.  1.  VI.  2. 

Recognizance, 
By  the   statute    de   mercatoribus,   191.  a.  note, 

sect.  VL  9. 
In  the  nature  of  a  statute  staple,  ibid. 
Sec  also  209.  a.  n.  1.  III.    379.  b.  n.  1. 

Reconciliation  after  Elopement,  32.  a.  n.  to. 

Record, 

Matter  of,  47.  b.  n.  13.   51.  a.  n.  2. 

Mode  of  proof  on  the  issue  nul  tkl  record,  98.  U 

n.  1. 
A  private  act  may  be  put  in  issae,  and  shall  be 

tried  by  the  record,  ibid. 
In  evidence  before  a  jury,  a  copy  of  a  record  is 

sufficient,  117.  b.  n.  4. 
Of  a  judge's  directions  to  a  jury,  155.  b.  n.  5. 
Of  nonage  in  a  writ  of  error  by  an  infant  upon  a 

fine  levied,  131.  a.  n.  i. 
Courts  of,  168.  b.  n.  2. 
Matter  of,  distinguished  from  a  deed  recorded, 

363.  b.  n.  (A). 

Records, 
Cited  by  lord  Hale,  as  to  escuage,  69.  b.  n.  3. 

74.  a.  n.  1. 
Parliamentary,  133.  a.  a.  2.    133.  b.  n.  1. 
Or  rolls  of  parliament,  a6o.  a.  n.  1. 
Tlie  public  records  of  tlie  kingdom,  ibid. 

Recovery y  and  Common  Recovery, 
By  alien,  tenant  in  tail,  before  office,  its  effect, 

2.  b.  n.  3. 
Whether  tenant  in  special  tail,  after  possibility, 

&c.  can  suffer,  28.  b.  n.  1. 
Against  tenant  of  freehold,  by  collusion,  to  bar  a 

lessee  for  years  of  his  terra,  as  to  the  statute  of 

Gloucester,  and  as  to  waste,  46.  a.  n.  2. 
Against  tenant  of  freehold  by  collusion,  might  be 

falsified  by  a  grantee  of  a  rent  charge,  or  a 

tenant  for  years,  46.  a.  n.  4. 
Judgment  must  be  given  before  the  vouchee's 

death,  135.  a.  n.  1. 
Sunday  is  not  dies  juridicus  for  giving  judgment, 

where  the  return  day  of  the  writ  of  summons 

happens  to  be  Sunday,  ibid. 
The  expression,  a  recovery  without  title,  may  be 

used  to  mean  a  common  recovery,  or  as  distin> 

guished  from  a  common  recovery,  151.  a.  n.  4. 
Tacit,  of  common  appendant  to  land,  where  a 

man  recovers  the  land  in  an  assise  of  nooei  dis- 
seisin, 154.  b.  n.  6. 
Mode  of  preserving  the  old  estate  and  powers  of 

tenant  for  life  jommg  in,  203.  b.  n.  1 .  IV. 
Is  not  impeached  by  the  cesser  of  the  tenant's 

estate  of  freehold  after  the  time  of  suing  the 

prdtcipe,  ibid. 
Suffered  by  heir  before  assignment  of  dower, 

241.  a.  n.  2. 
Reference  to  a  work  on  recoveries,  224.  a.  n.  1 . 
Vests  no  freehold  till  execution  sccved,  266..  b. 

n.  2.  4 
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Recoveri/j  and  Common  Recovery, 

Bjr  a  devisee  teoant  in  tail,  under  limitations  im- 
porting a  life  estate  to  hiin  and  successive 
estates  tail  by  purchase  to  his  sons,  271.  b. 
n.  1.  Vn.  a. 
Bj  father  and  son,  tenants  for  life  and  in  tail  of 

distinct  rents,  ibid.  n.  1.  VII.  3. 
By  default  in  a  feigned  action,  against  tenant  for 

life,  278.  b.  n.  1. 
Bj  a  tenant  in  tail,  who,  supposing  himself  seised 
in  fee,  has  executed  a  settlement  and  taken  an 
estate  for  life  under  it,  ibid. 
May  now  be  suffered  by  the  tenant  for  life  and 

the  person  in  remainder  or  reversion,  ibid. 
By  good  title,  or  vrith  assent  of  the  persons  in 

remainder  or  reversion,  ibid. 
By  or  with  the  voucher  of  tenant  for  life,  without 
t!ie  consent  of  the  persons  in  remainder  or 
reversion,  is  void,  ibid. 
When  introduced,  *2Q0.  b.  n.  i.  V.  3. 
Of  a  trust  in  tail  with  which  the  legal  estate  is 

not  commensurate,  ibid.  n.  1 .  VII. 
Real  or  fictitious  against  a  freeholder,  its  effect 
on  a  lease  for  years  at   common  law,   ibid, 
n.  1.  XV. 
Of  trust  estates,  ibid.  n.  i.  XYI. 
Of  a  rent  granted  in  tail  de  novo  without  a  subse- 
quent limitation  of  it  in  fee,  298.  a.  n.  Q. 
Bars  nil  limitations  subsequent  or  collateral  to  an 

estate  tail,  327  a.  n.  a.  II.  1. 
'  As  to  discontinuance,  330.  a.  n.  1 .  VIT. 
Suffered  by  feofTfe  is  void  where  the  feoffment  is 

fraudulent,  3;)0.  b.  n.  1. 
With  single  vouclicr,  337.  b.  n.  2. 
Against  a  tenant  to  the  pracipe  made  by  a  bar- 
gain and  sale  not  inrolled,  may  be  good  if  the 
deed  can  operate  as  a  grant  of  a  reversion  ex- 
pectant on  leavs  for  years  or  at  will,  ibid. 
As  to  powers,  342.  b.  n.  1.  III.  IV.  V.  VI.  VI.  3. 

IX.  I,  2. 
As  to  disseisin,  367.8.  n.  1. 
Of  lands  entailed  with  the  reversion  in  the  king, 
its  effect  l>efore  and  since  the  34th  H.  VUI. 
372.  b.  n.  3.     335.  a.  n.  I. 
Tenant  to  ihc  pracipt  in,  good  or  not,  379.  b.  n.  1. 
T\\e  power  to  suft'er  a  common  recovery,  of  an 
estate  tail,  cannot  be  restrained  either  directly 
or  indirectly,  ibid.  223.  b.  n.  1. 
Suffered  by  infants  having  obtained  a  privy  seal, 

is  good,  380.  b.  n,  I. 
See  more  cunceniing  Recoveries,  and  Common 
Recoveries,  20.  a.  n.  3.  33.  a.  n.  1.  46.  a.  n.  3. 
52.  a.  n.  6.  60.  a.  n.  3.  60.  b.  n.  1.  121.  a. 
n.  I.  121.  a.  n.*.  149.  a.  n.  3.  I5i.a.n.  3. 
1 9 1 .  a.  n.  1 .  1 91 .  a.  note,  sect.  VI.  8.  205.  a. 
n.  1.  3dly.  247.  a.  n.  2.  262.  a.  n.  i,  2. 
265.  a.  n.  2.  271 .  b.  n.  i.  V.  VI.  VI.  2.  290.  b. 
n.  I.  V.  4.  327.  a.  n.  2.  II.  3.    365.  b.  n.  (A). 

Hcciory,  Sec  PUading,  17.  b.  n.  5. 

Jlectisanct/, 

92.  b  B.  2.    120.  a.  n.  4.   391.  a.  n.  2.  IL  2,  3. 

Red  Book,  68.  b.  n.  7. 

Redemption  of  a  Mortgage, 

208.  a.  n.  1.  and  Litt.  J.  337.  n.  1,  3dly,  4lhly. 

Re-disseisin, 

Lies  not  in  a  court  of  axwient  denesnei  154.  a. 

o.  11. 


RE 


Re-disseisin, 
Lies  against  baron  and  feme  for  the  act  of  tin 

latter,  154.  b.  n.  1. 
Writ  of,  ibid. 
See  more  concerning  Re-disseisin,  154.  a.  n.  8 
154.  b.  n.  4,  5,  6.  t.    158.  b.  n.  3. 

Re-entrt/, 

For  non-payment  of  rent,  may,  by  agreement,  \h 
without  demand,  201.  b.  n.  i. 

So  by  the  king  without  agreement,  ibid.  n.  3. 

May  be  for  a  part  only  unpaid,  21 1.  b.  n.  1 . 

Actual,  unnecessary  to  support  an  ejectment 
202.  a.  n.  3. 

When  necossary  to  revest  an  estate  after  condi- 
tion performed,  218.  a.  n.  2.    218.  b.  n.  3. 

By  whom  it  may  be  made,  218.  a.  n.  3. 

Sec  more  concerning  Re-entry,  55.  b.  n.  14. 
141.  a.  n.  2.  144.  a.  n.  1.  153.  h.  n.  2. 
202.  a.  n.  1.    213.  b.  n.  1.    219.  b.  n.  1. 

Reference 

To  a  history  of  the  Magna  Charta  of  king  John, 
and  that  of  Hen.  3d.    43.  a.  n.  4. 

How  the  notes  on  Littleton  should  be  refenvd  to, 
138.  a.  n.  •  t. 

Referendary, 

Or  chancellor,  in  the  early  times  of  feudal  coon- 
tries,  209.  b.  n.  1.  I.  2. 

Regardant,  lai.  b.  n.  6. 
Register  if  Writs,  73.  b.  n.  1. 
Registers  Office,  88.  b.  n.  16. 
Registration  of  Deeds, 

♦   The  statutes  for,  290.  b.  n.  1.  XIII. 
The   registration  of  deeds  and  wills  was  more 
rigidly  enforced  in  France,  ibid. 

Re  grant, 
Of  copyhold,   after  forfeiture,  bars  aa   entail, 
60.  b.  n.  I. 

Relation, 

Attainder  shall  relate  to  the  conunissioa  of  tlic 
offence,  13.  a.  n.  7. 

Of  a  copyhold  presentment  to  the  time  of  sur- 
render, 59.  b.  n.  5. 

In  offices  finding  the  king*s  title,  180.  b.  n.  2. 

Release^ 

Of  a  copyhold,  by  and  to  whom  it  may  be  made, 

59-  a-  "•  >• 
Fajui  lord  paramount  to  tenant  paravail,  efTcci 

of,  15-2.  b.  n-  3. 
Partition  by,  i6g.  a.  n.  2. 
Where  it  passes  a  fee,  without  the  word  "  hcir>," 

193.8.  n.  1.    273.  b.  n.  2.    274.  b.  n.  1. 
Where  made  to  one  obligor  shall  discharge  the 

other,  232.  a.  n.  1. 
Of  a    debt,   by  making   the  debtor   executor, 

264.  b.  n.  1. 

Of  a  debt,  or  action,  by  marriage,  264.  b.  n.  2. 

Effect  of,  in  cases  of  .disseisin,  264.  a.  u.  1. 
367.  a.  n.  I. 

In  law,  264.  b.  n..i. 

Of  a  mere  ri^ht  or  title  to  the  freeM<}  or  in- 
heritance of  lands,  to  whom  it  may  be   made, 

265.  a.  n.  1.     274.  a.  n.  1. 

Of  rent  and  services  to  the  disseisee,  tt66«  b.  d.  i. 
A  akaK  aiay  eaure  fQ^is  ways,  a^.  a.  o.  1. 
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fip  II mini  at  willy  or  hj  suilbniice,  970.  b.  n.  i. 
Qprnfing  bj  enUrgement, 
Dors  not  reqonre  an  actoal  estate  in  possession 

m  the  releasee,  970.  a.  n.  2,  3. 
Whml  estste  and  priritT  is  necessarj  in  the  re- 
leasee, «7i.  b.  n.  1.  VL  9.    979.  b.  n.  1. 
Gsres  ool  J  an  estate  for  life  to  the  releasee,  if 
words  of  inheritazKe  are  not  used,  and  in 
this  respect  it  differs  from  releases  operating 
br  flufter  I'cateCe  oi  bj  wutler  U  droit,  973.  b. 
nils.     374. b.  D.  1.     9961a,  n.  9. 
ObirrTvtians  upoo  releases  operating, 
BymuUrr  latate,  973.  b.  n.9. 
BV  mdtter  U  droit,  974.  a.  n.  1.     974.  b.  n.  i. 
75.  a.  n.  1 .     977.  a.  n.  1 . 

isaeiior,  shall  not  enure  to  his  com- 
vj^  b.  n.  1. 

and  for  some  purposes  are  tanta- 
feo  an  entry  and  feoffment,  ibid. 

to  the  heir  of  the  feoffee  of  an  infant 
',  97d*  b.  n.  1 . 
OpenttBiig  bj  extinginshment,  ibid. 
(X  artkwiit  leal  cannot  be  pleaded  by  a  disseisor 

aot  tenaat,  385.  b.  n.  1. 
Penonai,  991.  b.  n.  1. 

Of  all  dCTMiMls,  what  passes  by,  ibid.  n.  1,9. 
b  what  it  differs  from  a  confirmation,  996.  a. 

Of  ri^it  by  a  nan,  maj  enore,  by  extinguishment, 

fer  the  benefit  of  bis  wife,  997.  b.  n.  i . 
By  calarjgeiBent  shcMild  be  dntingnisbed  from  a 
or  drrise  to   the  right  heirs  of 
for  life,  999.  b.  n.  1. 
As  to  Aseoatinaance,  330.  a.  n.  1.  VII. 
Bv  tenant  in  tail,  effect  of,  331.  a.  n.  1. 
daw  a  lelcaae  differs  from  a  surrender,  337.  b.  n.  1. 
As  to  powers,  349.  b.  n.  1.  Ill,  IV. 
Of  wananlj  nay  rerire  an  ancient  right,  387.8. 

a.  1. 
See anre  ooocening Releases,  59. a.  n.  9.  185.8. 

n.  ^  7.     900.  b.  n.  1.    968.  a.  n.  1.    977.  b. 

n.  1,9. 

Haegatunty 
Or  cxfle  for  a  tii9e»  of  a  husband,  by  act  of 
parfamrnt,  iiith  respect  to  the  wife,  133.  a. 
a.  3. 

P^eliefr, 
Dstmgirislied  from  herkrts,  83.  a.  n.  1 . 
Aie  not  aerrioes,  83.  a.  n.  9. 
Bemedy  for,  83.  a.  n.  3,  4.     93.  a.  n.  9. 
Paiiiy  abotislied,  and  reserved  in  respect  of  what 

lands,  ^  a.  n.  1. 
On  descent  of  a  remainder,  or  reversion,  when 

payable,  91.  b.  n.  1. 
Dts^ctioB  between  rriiefs  by  common  law;.by 

CBstotm,  and  special  reservation,  93.  a.  n.  9. 


Proper,  ibid* 
Improper,  ibid. 
What  seisin  of  tenant  will  give  title  to,  939.  b. 

n.  1. 
See  nore  oonceming  Beliefi,  69.  b.  n.  9.    83.  b. 
B.  1.3.    84.  a.  o.  I.    88.  b.  n.  11.     91.  b. 
a.  3.  4.     107.  a.  B.  5.     191.  a.   note,  sect. 
VLii. 


1 20.  a.  n.  4. 


The  established,  99.  b.  n.  9. 
V0L.L 


May  be  forfeited,  14.  b.  n.  4. 

Shall  be  subject  to  anterior  charges,where,i  8.a.  n.4. 

What  b,  and  what  a  reversion,  99.  b.  n.  3. 

Contingent,  when  destroyed  by  accession  of  the 
inheritance  to  the  particular  estate,  98.  a.  n.  8. 

In  the  lung,  48.  b.  n.  7. 

Tenant  in,  shall  have  writ  of  entry  against  tenaat 
for  life  aliening  in  fee,  184.  b.  n.  1. 

A  remainder  in  fee  may  be  executed  for  some 
purposes,  yet  not  for  granting,  184.  b.  n.  9. 

A  remainder  in  fee  and  a  life  estate  in  one  person 
whether  consolidated,  184.  b.  n.  *. 

Contingent,  whether  it  can  be  conveyed,  and 
how,  191.  a.  n.  1.     965.  a.  n.  1. 

Cross  Remainders, 

What  are,  195.  b.  n.  1. 

In  wills,  of  le^  or  equitable  estates,  may  arise 

by  implication,  ibid. 
In  deeds,  of  legal  estates,  cannot  be  created 

without  express  words,  ibid. 
In  deeds,  of  equitable  estates,  may  arise  by  im- 
plication, ibid. 
Two  circumstances  particulariy  should  be  at- 
tended to  in  limiting  cross  remainders,  ib. 

Remainders  in  strict  settlement,  903.  b.  n.  i.  IV. 

A  remainder-man,  after  the  death  of  his  father 
(the  tenant  for  life),  cannot  have  a  rent  re- 
served to  the  father,  his  heirs  and  assigns,  in 
a  lease  made  by  them  both,  913.  b.  n.  1. 

Contingent,  whether  it  can  be  conveyed,  and 
how,  191.  a.  n.  1.    965.  a.  n.  1. 

Distinction  between  contingent  and  vested  re- 
mainders, with  respect  to  the  usual  estate  off 
trustees,  for  preserving  contingent  remainders, 
965.  a.  n.  9. 

Vested  what,  and  what  contingent,  ibid. 

By  the  limitation  of  remainders,  a  complete  bar  of 
an  entail  cannot  be  postponed  beyond  a  certam 
period,  971.  b.  n.  1.  V. 

A  limitation,  having  once  become  a  contingent 
remainder,  cannot  afterwards  enure  as  an  exe- 
cutory devise,  971.  b.  n^  1.  VIL  9. 

Contingent,  of  a  trust  estate,  is  supported  by  the 
legal  fee  in  the  trustees,  ibid. 

The  destruction  of  contingent  remainders,  990.  b. 
n.  1.  V.  4. 

Title  depending  on  a  contingent  remainder,  ibid. 

Contingent,  whether  supported  by  a  freehold 
created  by  a  distinct  deed,  ibid. 

It  is  proper  to  direct  how  the  rents  should  be  dis- 
posed of  during  the  suspense,  when  contingent 
remainders  are  limited  to  the  sons  of  a  person 
who  has  himself  no  life  estate,  ibid. 

Effect  of  the  limitation  to  trustees  to  preserve,  ibid. 

When  a  contingent  remainder  should  vest  at  com- 
mon law,  as  to  a  posthumous  child,  998.  a.  n.  3. 

Alteration  in  this  respect  by  statute,  ibi<^ 

Remainders  after  an  estate  tail  were  introduced 
by  the  statute  dk  domU,  397.  a.  n,  9. 1. 

Remainder-man  in  fee  holds  of  the  chief  lord  as 
well  as  the  tenant  for  life,  ibid. 

Distinction  between  a  remainder,  and  a  con- 
ditional, or  contingent  use,  ibid.  n.  9.  II. 

A  contingent  remainder  mast  be  supported  by  a 
preceding  estate  of  freehold,  343.  b.  n.  1. 

What  principles  have  in  some  degree  given  rise 
to  this  rule,  and  influenced  the  doctrines  re- 
specting the  destruction  of  oontiDgeat  remaind- 
ers, ibid. 

n 
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Remainder, 
Beference  to  a  treatise  on  contingent  remainders, 

34a.  b.  n.  1. 
See   more  concerning  Contingent  Hemainders, 

38.  a.  n.  7,8.     igi.  a.  n.   1.     202.  b.  n.  3. 

tti  8.  b.  n.  3 1|.    ago.  b.  n.  1 .  IV.  i .  V.  4.   343.  a. 

n.  1. 
Remainders  may,perhaps,,be  considered  as  carved 

out  of  and  parts  of  the  reversion,  and  therefore 

as  within  the  protection  of  the  statute  de  dtmis ; 

otherwise  they  were  barred  by  warranty  both 

with  and  without  assets,  373.  b.  n.  9. 
See  more   concemine  Remainders  in  Oeneral, 

9.  a.  n.  9,  3.     lo.b.  n.  2.     il.a.  n.  1.     16.  a. 

n.  2.     17.  b.  n.  4.    3 1,  a.  n.  3, 4.     24.  b.  n.  3. 

26.  a.  n.  3.  36.  b.  n.  4.  54.  b.  n.  4.    59.  b.  n.  3. 

1 15.  a.  n.  1.     143.  a.  n.  3.     303.  b.  n.  1.  I. 

Remitter, 
The  prnera!  doctrine  of  remitter,  347.  b.  n.  1. 

I.  Where  the  ancient  right  and  the  defeasible 
estate  come  together,  whether  by  descent 
or  by  other  act  of  law,  litt.  sect.  059.  n.  1 . 

n.  Where  the  ancient  right  comes  after  the 
defeasible  estate,  34B.  a.  n.  1. 

m.  There  is  no  remitter  to  a  bare  title,  nor 
to  an  intermediate  right,  nor  to  a  bare  right 
of  action,  nor  in  those  cases  where  a  freehold 
does  not  accrue  to  the  right,  nor  where  there 
was  default  in  him  who  takes  the  defeasible 
estate,  nor  if  he  takes  the  defeasible  estate 
by  Stat.  37  H.  8,  c.  10,  which  executes  the 
possession  in  the  same  plight  as  the  use  was 
limited ;  neither  is  there  a  remitter  to  a  term 
for  years,  349.  b.  a.  1. 

IV.  If  part  of  the  estate  comes  to  the  right,  it 
is  remitted  for  that  part,  350.  a.  n.  1. 

V.  The  remitter  shall  take  effect,  though  the 
estate  which  made  the  remitter  u  voidable, 
353.  a.  n.  1. 

Yl,  A  remitter  to  the  particular  estate  is  a  re- 
mitter to  him  in  the  reversion  or  remainder, 
364-  *>.  n.  1. 
VII.  The  remitter  defeats  the  wrongful  estate 

immediately  without  entry,  357.  a.  n.  1. 
VUI.  The  remitter  defeats  the  wrongful  estate, 
and  consequently  every  thing  annexed  to  or 
issuing  out  of  it,  358.  a.  n.  1. 
How  affected   by  the  statutes  4  H.  7.  27  H.  8, 
and  33  H.  8,  347.  b.  n.  1 .   348.  b.  n.  i .   353.  b. 
n.  1. 
To  an  advowsoB  where  the  right  was  remediless 

before  the  7  Ann.  c.  18,  349.  b.  n.  3. 
To  bodies  politic,  360.  a.  n,  1. 
As  to  warranty,  390.  b.  n.  i. 
Sec  more  concerning  Remitter,  30.  a.  n.  4.  336.  a. 
n.  1.    300.  a.  n.  3. 

Reneojaly 

Covenants  for  renewal  of  messuages  in  cities  are 
»>t  prohibited  by  i8£fiz.  c.  11,  with  respect 
to  leases  by  ecclesiastical  persons,  45.  a.  n.  3. 

What  is  termed  tenant  right  of  renewal,  390.  b. 
n.  i.XI. 

What  provisions  for  renewal,  should  be  inserted 
in  mortgages  and  settlements  of  leasehold, 
where  a  chance  of  renewal  exists,  ibid. 

By  whom  the  ine  and  expenses  of  a  renewal 
should  be  paid,  where  a  mortgage  or  settlement 
contains  no  provuion  on  the  sabje<;t«  ibid. 
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Rene^i)alf 
How  tenant  right  of  renewal  is  protected   in 
equity,  990.  b.  n.  i.XI. 

Rentf 

Reserved  by  husband  on  lease  of  hb  wife's 
chattel  real,  whether  it  shall  go  to  the  wife  sur- 
yiving,  46.  b.  n.  3. 

May  be  reserved  by  the  king  oat  of  an  incorpo- 
real hereditament,  47.  a.  n.  1. 

Whether  action  of  debt  lay  at  common  law,  for 
rent  on  freehold  leases,  47.  a.  n.  4. 

Such  action  is  given  now,  by  8  Ann.  c.  14.  ibid. 

What  is  sufficient  to  carry  rent  to  the  heir  or  suc- 
cessor, though  not  reserved  to  them  in  direct 
terms,  47.  a.  n.  8,  9. 

Chief  rents,  47.  b.  n.  7. 

Rents  of  asuse,  ibid. 

Rent  seek,  ibid.  153*  a.  a.  1. 

Double,  when  due  for  holding  over,  57.  b.  n.  3. 
370.  b.  n.  1. 

Acceptance  of  rent  from  a  tenant  at  suffenace,  or 
from  a  tenant  for  years,  after  surrender,  57.  b. 
n.  5. 

Effect  of  acceptuice  of  rent,  from  an  assignee,  m 
defeating  a  lessor's  remedy  against  the  original 
lessee,  369.  b.  n.  3. 

A  rent  charge,  m  au,  issuing  out  of  lands  devisable 
by  custom,  and  having  commenced  within  time 
of  memory,  is  within  the  custom  of  devising, 
111.  a.  n.  5. 

Ancient  remedy  for  rent-service  by  ee$mvU,  1 43 .  a. 
n.  3. 

Whether  the  term  of  fee  furm  is  property  appli- 
cable to  any  rents  except  rents  service,  143.  b. 
n.  5. 

Charge,  and  service,  extinct,  or  not,  147.  a.  n.  5. 
149.  a.  n.  3.    367.  b.  n.  3. 

Remedy  of  executors  of  a  tenant  for  life  of  a  rent- 
charge,  146.  b.  n  1.   162.  a.  n.4.   163.  b.  n.  i. 

Charge,  shall  go  to  the  heir,  though  not  mentioned 
except  in  the  clause  of  distress,  148.  *&.  n.  1 . 

Whether  a  rent  service  may  be  suspended  in  part, 
by  the  act  of  the  party,  and  m  eae  for  the  other 
part,  148.  b.  n.  1. 

By  surplusage,  150.  b.  n.  4, 

Quaa  a  rent  service,  153.  a.  n.  1. 

Whether  a  rent  may  be  axk,  and  yet  be  distrained 
fr>r,  153.  a.  n.  1. 

Reserved  for  equality  of  exchange  is  an  implied 
rent-charge,  ibid. 

Issuing  out  of  more  than  one  county,  whether  one 
assize  lies  for,  147.  a.  n.4.     154.  a.  n.  3. 

Disseisin  of  a  rent  charge,  or  rent  seek,  by  de- 
tainer, 161.  b.  n.  3. 

How  affected  by  1 3  Car.  3.  c.  34.  §.  5. 163.  b.  n.  6. 

Statutory  provisions  for  recovery  of,  ibid. 

When  it  shall  go  to  the  heir,  and  when  to  the  exe- 
cutor, 303.  a.  n.  3. 

Effect  of  tender  of,  pending  an  ejectment,  301  a. 
n.  3. 

Acceptance  of,  as  to  a  void  lease,  31 1.  a.  n.  1. 

Reserved  upon  a  feoffment,  313.  b.  n.  1. 

Reserved  upon  a  lease,  ibid. 

Distinction  between  modes  of  reserving,  303.  a. 
n,  3.    313.  b.  n.  1. 

May  be  reserved  to  remainder-meo,  under  a 
power  of  leasing,  314.  a,  n.  1. 

Ao^tance  of,  cannot  make  a  new  lease ,  but  may 
cbntimiea  voidable  lease,  S15.  a.  n.  1. 
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Mitt, 

Gnat  of  »  ren.t-cliai)g^  by  tenants  in  oommon, 

297*  o.  n«  1 . 
(imt  gf  a  rent  by  taunt  for  ]i§e,  967.  b.  n.  s. 
la  arrear,  369.  b.  n.  s. 
Jknts  aad  proiSts  of  ml  estate  being  undi^MMed 

of  by  a  will,  belong  to  the  testator's  heir  at  law, 

971.  b.  a.  a.  Vn.  9. 
A^venent  between  vcMior  and  rendee  to  appor- 
tion rents,  ibad. 
AtcooMnon  law,  315.  a.  n.  1. 
Cies Areata  «rc  executed,  as  wbere  lands  are 

coDTeyed  to  A.  and  his  hein,  to  the  use,  in- 

tat,  and  purpose  that  B.  may  receive  a  rent, 

971.  b.  n.  1.  vn.  3.    315.  a.  n.  1. 
Bam  to  Emit  m.  rent  in  strict  settlement,  971.  b. 

a.  1.  vn.  3.     998.  a.  n.  9. 
TW  icnts  abcMiid  be  disposed  of  daring  the  tos- 

pcaae    of   a    contingent   rcnainder,    990.  b. 

n.  1.  V.  4. 
bddent  to  tbe  frrenaon  and  not  due,  991 .  b.  n.  9. 
A  tenant  in   tail  of  a  rent  cannot  acquire  more 

tian  a  baae  fee  in  the  rent,  unless  the  rent  u 

finited  over  in  fee ;  and  in  this  respect  an  in- 

tafl  of  a  rent  differs  from  an  intaU  of  lands, 

19S.  a.  n.  3. 
Best  cfanrge  is  against  coounon  right,  ibid. 
laiee,  900.  a.  n.  1. 
See  more  concerning  Bents  Service,  111.  a.  n.  5. 

153.  a.  n.  4.     154.  a.  n.  7.     160.  b.  n.  3. 
See  BKve  conoening  a  Rent  Charge,  17.  b.  n.  4. 

39.  b.  n.  3.    46.  a.  n.  4.   55.  b.  n.  13.    146.  a. 

n.  1. 3.     148.  a.  n.  3,  4.    148.  b.  n.  9.    150.  a. 

n.  3.     154.  a.  n.  7.     184.  b.  n.  6.     185.  a. 

a.  8.     903.  a.  n.  3.    300.  a.  n.  9. 
See  aasiv  conocmnig  Renti,  m  general,  99*  a* 

a.  4.  7.     30.  a.  n.  9.    39.  a.  n.  4«  g.    33.  b. 

B-ft*     34.  b.  n.  10.    36.  b.  n.  1.    41.  b.  n.  1. 

3,  4.     44.  a.  n.  6.    44.  b.  n.  7.    45.  a.  n.  4. 

45.  b.  n.  i.     47.  a.  n.  9.  6,  7. 10.  14.    47.  b. 

a.  3,  4. 6L   55.  b.  n.  3.  16.    ^7.  b.  n.  1.    8^.  b. 

n.1.     87.  a.a.1.    93.a.  n.  9.     115.9.  n.  g. 

141.  n.    n.  9.     149.  a.  n.  3.     144.  a.  n.  1. 

147.  a.  n.  a.    147.  b.  n.  1. 9.  7.    148.  b.  n.3. 

150.  b.  n.  3.     159.  a.  n.  1,  9,  3.  6.     153.8. 

B.  6.     153.  b.  n.  9, 3.    154.  a.  n.  6.  9.    154.  b. 

B.  4.     i6o.b.  n.4.     i6i.a.n.  1.     i6d.b.  n.i. 

177.   b.  n.  1.     186.  a.  n.  9.    191.  a.  note, 

sect.  VI.  9.    901.  a.  n.  1.    90i.  b.  n.  1.  3. 
b.  n.   1.    903.  a.  n.  1.    908.  a.  n.   1. 
a.  n.  1.  L     911.  b.  n.  1.     915.  b.  n.  1. 
b.  n.  1.    941.  a.  n.  4.    966.  b.  n.  1. 

771.  b.  n.  I.  II.    990.  b.  n.  1.  lU.    991.  b. 

a.  1.     309.8.  n.  1. 

54.  b.  n.  1 .    56.  a.  n.  9.    56.  b. 
a.  B.  1.    951.8.  n.  1. 
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I  RE 

RatTVoHony 

Where  covenant  to  pay  rent  in  a  lease  will  be 

construed  a  reservation,  and  where  not,  47.  a* 

n.  7. 
Technical  meaning  of  the  term,  143.  a.  n.  1. 
For  more  concerning  Reservation,  see  Bint^  and 

91.  a.  n.  9.    91.  b.  n.  3.    44.  b.  n.  6.    55.  b. 

n.  16.    85.  b.  n.  1.    93.  a.  n.  9.     105.  b.  n.  i. 

149.  a.  n.  3. 

RtstgnittuMf 

Bonds  of,  186.  a.  n.  3.    906.  b.  n.  1. 

Responsa  Prudentum^  995.  a.  n.  1. 
Respttey 

Of  fealty,  in  case  of  copyholders,  68.  b.  n.  5. 

Retraxit^  939.  a.  n.  1. 

Return^ 

Of  writs,  191.  b.  n.  7. 

Of  more  than  19  knights  upon  a  w^gna  osua 
e^goida,  resembles  the  case  of  a  return  of  94 
upon  a  common  ventre,  159.  a.  n.  9. 

Reve4and,  86.  a.  n.  9. 
Coke's  ezphmation  of,  opposed,  86.  a.  n.  9. 

Reversalf 

Of  attainder,  as  to  dower,  41.  a.  n.  3. 
Of  a  fine  levied  before  the  bailiffs  of  Salop,  quia 
oMquii  non paUti  eae judex et pan,  141.8.  n.3. 

RfvcTsionf 

Where  land  shall  revert  to  the  donor,  and  where 
eacheat  to  the  lord,  13.  b.  n.  9. 

ShaU  be  subject  to  anterior  charges,  where, 
18.  a.  n.  4. 

What  is,  and  what  a  remainder,  99.  b.  n.  3. 

Grant  of,  perfect  without  attornment,  119.  b.  n.  9. 

Whether  extendible,  153.  a.  n.  4. 

On  an  eitite  tail,  how  considered  in  law,  173.  a. 
n.  9. 

Grant  of,  by  one  having  a  previous  estate, 
184.  b.  n.  9. 

In  fee,  and  a  life  estate  in  one  person,  whether 
so  consolidated,  that  the  reversion  cannot  be 
granted  separately  from  the  life  estate,  i84»b. 


53- b.  ".a- 
«.«.    57- 

47-  *>-  «•  7. 

Ryuetif 

To  fwy  money  appointed  by  will  to  be  paid, 
sio.  b.  n.  1  f. 


145.  b.  n.  9.     160. b.  n.3. 


Ofeattle  dbtnined  in  the  highway,  160.  b.  n.  4. 
Of  an  inoooent  per8on,wherc  not  justifiable,  161.  a. 

n-3- 
Of  a  Astftas  taken  by  a  lord  after  condition 
^'^'o^o  by  grantee  of  the  seigniory,  aoi.  b.  n.  1. 


n.  *. 
Who  shall  be  assignees  of,  (within  the  stat.  of 

Henry  VIIL)  to  take  advantage  of  a  condition, 

and  how  this  case  differs  from  that  of  assignees 

for  voucher,  415.  b.  n.  1. 
Not  devested  by  acceptance  of  a  fine  by  tenant 

for  life,  959.  a.  n.  1. 
Lease  and  release  cannot  be  pleaded  as  a  grant 

of  a  reversion,  301.  b.  n.9. 
Or  remainder  in  the  king,  335.  a.  n.  1. 
What  shall  operate  as  a  grant  of,  337.  b.  n.  9. 

See  more  concerning  a  Reversion,  17.  b.  n.  4. 
99.  b.  n.  93.  a.  n.  1.  39.  a.  n.  5.  33.  a. 
n.  14.  49.8 .  n.  3.  44.  b.  n.  7.  46.  b.  n.  9,  3. 
47.  a.  n.  9.  6.  48.  b.  n.  1.  54.  a.  n.  6. 
58.  b.  n.  4.  59.  b.  a.  9.  1 1 3.  a.  n.  3.  143.  b. 
n.  5.  151.  b.  n.  5.  .^159.  a.  n.  1,  9,  3.  6. 
918.  b.  n.  1. 

Reverter, 
Whether  land,  given  to  a  corporation  in  fee  sim- 
ple, shall  revert  to  the  donor,  or  escheat  to 
the  lord,  in  case- the  oofparation  isdiyolved, 
13.  b.  n«  9. 

n  9 
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The  king's  poasibility  of,  whether  burred,  before 
the  statute  de  donit,  by  alieuatioo  pott  prolem 
mtcUatam,  19.  b.  n.  1. 

FormedoD  in  reTerter,  115.  a.  n.  1. 

RevtveTf  of  a  lease  avoided,  46.  a.  n.  7* 

Reoocatiofty 
Power  of,    318.  a.    o.  a.     343.  b.  n.  1.  III. 

379.  b.  n.  I. 
And  Appointment,   powers  of,    371.  b.   n.  1. 

VIL  I,  3. 
See  more  concerning  Rerocation,  59.  a.   n.  3. 

111.  b.  n.  3.    305.  b.  n.  1.   336.  b.  n.  1. 

Bight, 

Paramount,  55.  b.  n.  lo. 
Of  possession. 

Of  a  disseisee,  377.  a.  n.  I . 

Apparent  or  presumptive,  ibid.  339.  a.  n.  i. 
Common-right,  361.  a.  n.  1.    398.  a.  n.  3. 
A  public  right,  361.  a.  n.  1. 
Future  and  contingent  rights,  365.  b.  n.  1. 
Of  disseisor  and  disseisee,  3^6.  a.  n.  1,  &  nr.  (A). 
Of  property,  377.  a.  n.  1. 
Cannot  die,  378.  b.  n.  1. 
Merger  of  a  right,  ibid. 

See  more  concerning  Rights,  39.  a.  n.  6.  3^.  a«- 
iL  1. 

Rights  (The  BiU  of)y  130.  a.  n.  4. 

Bioty  what  is,  357.  a*  n.  3. 

Roadsy 

How  seisin  of  a  road  is  to  be  pleaded,  17.  b.  n.  4. 
Where  action  on  the  case  wiU  lie  fer  not  Yepair- 
iug,  56.  a.  n.  3. 

Robbery y  89.  a.  n.  5,  6. 

Rohan 
Edition  of  Littleton,  38.  b.  n.  3.    30.  a.  n.  6. 

RoUs  of  Parliament  cited, 

6  Ed.  3.  M.  37.  Knighthood,  69.  a.  n.  7. 

8  Ed.  3.  M.  7.  Fines  for  alienation,  43.  a.  n.  3. 
Q  Ed.  3.  M.  4.  Bastard,  133.  b.  n.  1. 

1 4  Ed.  3.  8  M.  4.  Escuage,  73.  a.  n.  5. 
19  Ed.  3.  M.  Knighthood,  6q.  a.  n.  7. 

9  Ed.  3.  M.  17.  lUiighthood,  ibid. 

so  Ed.  3.  N.  13.  Escuage,  69.  b.  n.  3. 

31  Ed.  3.  N.  16.  44.  EKoage,  ibid. 

95  Ed.  3.  N.  33.  F^uage,  ibid. 

99  Ed.  3.  N.  18.  Fines  for  Alienation,  Licence, 

48*  ••  n*  3- 
5  Rich.  3.  N.  67.  Escuage,  ibid. 
13  Rich.  3.  N.  33.  Purchase  by,  and  descent  to 

the  crown,  15.  b.  n.  4. 
^Hen.  4.  N.  34.  Commission  ofarray,  71.  a.  n.i. 
1  Hen.  5.  N.  17.  Escuage,  69.  b.  n.  3. 
5  Hen.  5.  pars  3.  N.  9.  Escuage,  69.  b.  n.  3. 

8  Hen.  5.  N.  15.  Alien,  Dower,  31.  b.  n.  9. 
199.  b.  n.  4. 

9  Hen.  5.  N.pro  emmtina  Anmdell,  Alien,  Dower, 

139.  b.  n.4. 
9  Hen.  5.  N.  9.  Alien,  Dower,  31.  b.  n.  9. 

3  Heni  6.  N,  99.  Special  act  of  parliament  for 
giTinff  mesoa  value  to  tha  wife  in  earn  cami-' 
timm  Mardie,  33.  a.  n.  4. 

4  Hen.6.  N.5i.King,.TaO,WaRanty,379.b.n.3. 
9  Hen.  6.  N.  30.  TiidrniwirioB  of  one  bvia  bi 

Wales,  ^.  b.  o.  6. 
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RoUs  of  Parliament  cited, 

1 1  Hen.  6.  N.  57.  Wardship,  77.  a.  n.  I. 

18  Hen.  6.  N.  43.  Wardship,  ibid. 

18  Hen.  6.  N.  43.  Knighthood,  6^.  a.  n.  7. 

18  Hen.  6.  N.  58.  Homage,  64.  a.  n.  3. 

30  Hen.  6.  N.  18.  C.  3.  Attaint,  Outlawry,  198.  ■& 

u.  1. 
93  Hen.  6.  N.  36.  Indenixation,  139.  b.  n.9. 
38  Hen.  6.  N.  13.  Knighthood,  69.  a.  n.  7. 
38  Hen.  6.  N.  39.  Fines  for  Alienation,  43.  a« 

n.  3. 
3  and  4  Ed.  4.  N.  43.  Feme  Covert,  TrMson, 

133- «•  n-4- 

RdU  of  Parliament^ 
Of  a  private  act,  98.  b.  n.  1. 
See  more  concerning  RoUs  of  Parliament,  133.  b. 
n.  1.    360.  a.  n.  1. 

Roman 
Law  of  the  13  tables,  11  a.  n.  3. 
Iaw  of  succession,  88.  b.  n.  6. 
Lujguage,  as  to  the  formation  of  nouns  from 

verbs,  by  the  addition  of  maU  to  the  latter, 

110.  a.  n.  1, 
Policy,  in  Britain,  whether  similar  to  that  of  the 

Saxons,  as  to  territorial  government  and  officers, 

168.  a.  n.  5.  7. 
And  English  law  are  similar,  as  to  a  provision  in 

the  statute  of  distribution,  176.  b.  n.  10. 
Iaw,  contrasted  with  the  feudal,  191.  a.  note, 

sect.  VI.  3,  4,  6. 
-  -  -  invested  the  heir  with  the  absolute  domi- 
nion over  the  inheritance,  ibid.  sect.  VI.  5. 

See  more  concerning  Roman  Law,  8o.  a.  n.  i. 
89.  b.  n.  6.    133.  b.  n.  3.    136.  a.  ii.9. 

Roman  Catholicsy 
Disabilities  of,  under  11  and  13  Wm.  IH.  c.  4, 
and  cases  on  the  construction  of  that  statute, 
8.  a.  n.  8. 
The  offence  of  prcmtimre^  arises  from  paving  to 
the  pepd  process  that  obedience  which  belongs 
to  the  King  alone,  391.  a.  n.  3. 
On  the  laws  passed  prior  to  the  Reformation  for 

restraining  papal  provision,  ibid.  I. 
The    several   statutes  and  regulations    against 
offenders  in  this  respect,  stated  firom  mr.  justice 
Blackstone,  ibid.  I. 
On  the  laws,  which,  after  the  Relbrmaidoiif  were 
passed  against  those  who  continued  in  commu- 
nion with  the  see  of  Rome,  ibid.  IL 
These  laws  enumerated,  with  the  pcnaltiM  for 
enforcing  them,  ibid.  II. 

1.  Against   their   religious   worship,    ibid. 

n.  1st. 
3.  '    •    -   the  education  of  their  children 
in  their  tenets,  ibid.  IL  1  st. 
3.  -    -    -   nou-conformity  to  the  reli^on 
of    the  establisbed   church, 
ibid.  H.  3d. 
The  distinctioo  between  popish  recusants,  and 
recusants  generally,  arosQ  Iron  35  Elis.  c  3, 
ibid.  n.  3d. 
Other  dissenten  relieved  by  1  Will.  ibid.  IL  9d. 
The  difference,  under  35  Eiua.  &  3,  between 
1.  Papists,  i 

3.  Pc^h  recusants,  iibid.  II.  4d. 

3.  Popish  recusants  ooQvict,  J 
Penalties  on  recusancy,  ibid.  II.  9d. 
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es  and  disabilitiet  foHowing  the  refiual  to 
take  the  oath  of  sopFeinacj,  and  against  tran- 
siibatuitiation»  and  the  declaration  against 
popery,  ibid.  IL  3. 

Bdbaal  to  take  the  oath  of  supremacy,  on  requi- 
sition by  two  magistrates,  amounted  to  a  con- 
viction of  recusancy,  ibid.  IL  3. 

The  persons  refusing,  disqualified  firom  being 
catnsacUors,  &c.  ibid.  H.  3. 

HiDct  of  the  corporation  act  on  persons  neglect- 
ing to  receive  the  Lord's  supper,  according 
ID  tbe  rites  of  the  church  of  Eogbnd,  ibid. 

n.  4. 

Bcfioal  to  make  the  dedaration  against  transnb- 

siantiation  disqualifies  from  all  o£Bces,  civil  and 

■ffitary,  ihld.  II.  5. 

Befdaal  to  make  the  declaration  agpunst  popery 

^M|vafifies  from  being  a  member  of  either 

of  parliament,  ibid.  H.  6, 

to  take  the  oaths  of  allegiance,  supre- 

,  &C.  created  a  personal  inabili^  in  recu- 

saoto  above  the  age  of  sixteen,  lo  t^e  landed 
woperty,  in  fiivour  of  the  protestant  next  of 
kin  to  tfaeoi,  ibid.  IL  7. 
JXd  not  extend  to  pievent  the  right  of  succession 

Id  tfaeir  heirs,  ibid.  IIL  1. 
Afi  perdmes  by,  or  in  trust  for,  such  recusants, 

made  Toid,  ibid.  IL  7. 
Ftspiats  incapacitated  from  presenting  to  chnsches, 

fao«|Mtals,  &c  ibid.  II.  7. 
•  •  >  -  snbiectod  to  double  land-tax,  ibid.  IL  7. 
....  obliged  to  inroU  their  deeds  and  wills, 

ibid.  O.  7. 
Ob  Ae  laws  passed  in  the  reign  of  king  Geo.  IQ. 

ibid.  m. 

The  9d  Geo.  1st  established  the  purchases 
by  protestants  -from  papists  prior  to  claim, 
jre.  ibid.  in.  1* 

It  left  papists  personally  becoming  purchap* 
sers.  Ace.  under  the  disabilities  of  the  act 
of  i«  and  13  W.  IIL  ibid.  III.  1. 

By  the  18th  Geo.  HI.  papists  taking  the 
ealh  in  that  act  relieved- from  prosecution, 
imprisofiiiient,  and  from  forfeiture  of  lands 
parcbased  or  derived  by  descent,  and 
not  thentofore  litigated,  ibid.  III.  s. 
ise  of  Bunting  «.  Williamson  upon  this  act, 
settled,  that  no  person  could  clainl  under 
any  meh  previous  litigation,  unless  he 
was,  or  claimed  under,  tbe  person  who 
bad  so  lidgated  the  title,  ibid.  m.  3. 
The  Stat.  31  Geo.  9.  c.  39.  ibid.  III.  3. 

Tbe  oath  to  be  taken,  ibid.  IIL  3. 

Bcpeals  the  statute  of  recusancy  as  against 
those  who  take  the  oath,  ibid.  III.  3. 

Tolentes  thor  re^^oos  principles  umler  re- 
stricdons,  ibid.  UL  3. 

Exempts  them  from  taking  the  oath  of  supre- 
macy and  declaration  against  transubsUui- 
tiadon*  ibid.  ID.  3. 

Aikyws  of  papists,  taking  this  oath,  to  be  in 
Loadon,  Westminster,  &c  irremovable, 
ibid.  la  3. 

No  peer  taking  that  oath  to  be  piDsecuted 
for  coming  into  hu  majesty'spresraGe,  &c. 
ibid.  m.  3. 

Bcpeals  tbe  laws  requirmg  the  registration 
or  inrahnei^  of  tbe  deeds  and  wills  of 
Boman  ca&lics,  Urid.  UL  3. 


RO 


Roman  Catholics^   - 

The  Stat.  31  Geo.  3.  c.  3a,  391.  a.  n.  9.  IIL  3. 

Allows  them  to  be  barristers,  &c.  without 
taking  tbe  oath  of  supremacy,  or  making 
the  declaration  against  transabstantiation, 
ibid.  m.  3. 

Probability  that  those  formerly  called  pa- 
pists, and  taking  the  oath,  will  for  the 
future  be  distinguished  by  the  name  of 
Roman  catholics,  ibid.  III.  3. 

The  Stat.  43  Geo.  3.  c.  39,  makes  it  unneces- 
sary, that  Roman  catholics  should  take  the 
oath  of  the  18  of  his  present  majesty,  ibid. 
nL3. 

Till  then  It  was  advisable  to  take  tbe  oath  of 
the  18  Geo.  3,  to  prevent  all  doubts  on 
ability  to  take  by  descent  or  purchase, 
ibid.  in.  3. 

Relieved  from  double  land-tax  by  an  omis- 
sion of  that  clause  in  the  annual  act,  ibid. 

in.  4. 

Comparative  situation  between  protestant  dis- 
senters and  Roman  catholics,  ilnd.  IV. 
All  penalties  against  such  dissenters,  under 
the  toleration  and  corporation  acts,  equally 
affect  papistSk 
Boman  catholics  are  subject  to  several  penalties 
and  disabilities  that  do  not  affect  protestant 
disseoten.  Ibid.  IV.  1.  ^ 

1.  They  cannot  be  members  of 

parliament, 
3.  They  cannot  vote  at  elec- 
tions .for  members  of  par- 
liament, 
3.  They  cannot  present  to  ad- 

VOWSQDS, 

present 

advow- 
J 


)  ibid.  IV.  1. 


1.  Quakers 
a.  Jews 


Reasons  submitted  evidently  to  show  there  is 
no  policy  in  denyiug  to  Homan  catholics  the 
privilege  of  presentmg  to  advowsons,    ibid. 

Legislative  provisions  for  establishing  the  election 
and  acts  of  persons  elected  contrary  to  the 
corporation  act,  ibid.  IV.  2. 

Dissenters  not  eligible  to  an  office,  are  not  fine- 
able  for  refusing  to  take  that  office  upon  them- 
selves, ibid.  IV.  3. 

Annual  act  of  indemni^  for  persons  not  quaUiy- 
ing  for  offices,  ibid.  tV.  3. 

Whether  Roman  catholics  are  liable  to  serve  in 
the  militia,  considered.  Ibid.  IV.  3. 

Whether  liable  to  serve  on  juries,  ibid.  IV.  4. 

Appear  to  be  entitled  to  be  summoned  to  the 
meetings  of  Brituh  frictories,  ibid.  IV.  5. 

A  Csctory  b  no  corporation  within  the  corporation 
act,  ibid.  IV.  5. 

This  act,  and  the  test  act,  confined  to  pardcuUr 
limits,  ibid.  IV.  5. 

The  non-attendance  of  Roman  catholics  at  former 
periods  raises  no  objection  against  their  right, 
ibid.  IV.  5. 

Means  to  be  pursued  to  assert  it,  ibid.  IV.  5.  ^ 

Remedy  and  oonsequenott  in  case  of  refusal,  ibid. 
IV.  6. 

Whether  Roman  catholics  may  hold  offices  eaer- 
dsable  abroad,  ibid.  XV.  6. 
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Roman  CathoUct^ 

Opinlont  dnwii  firom  the  test  and  coiporatioii  acts, 
that  ^y  may  be, 

itt  AmbasMidon  to  foreign  Goarta. 
adiy.  Officers  under  the  East  Indin  Com- 
pany, &C.  ibid.  rV.  6. 

Royal  Family f  88.  b.  n.  16.    133.  b.  n.  1. 
Rvffhead*iSiaMeifalargey  915.  a.  n.  (B). 

Rtde, 

Of  conatrnctionp  wbere  a  deriae  may  operate 
either  in  execotioa  ef  a  power  derived  firam  an 
tntcrest,  or  in  execution  of  a  power  tpeeyiiUf  re- 
ser«0tf,iia.  a.  vu  1. 

In  Shelley's  case,  as.  b.  n.  %,  3.  ag9<  ^-  ^  >• 
See  also  SheUt^i  cate» 


s. 


Saint  Georges  Channdt  107.  a.  n.  6. 

SaUcLau)  ofDacentf  395. b.  n.3. 

Sak, 
Of  oiBcas,  130.  a.  n.  3. 

Timeof,  ii3<a*  »•  9f3- 

Power  of,  113.  a.  n.  ft.     181.  b.  n.  3.    343.b. 

n.  1.  IL 
Of  estates  of  crown  debton,  under  95  Oeo.  3. 

c.36<    909. a.  n.  i.IV. 
And  exchange,  power  of,  971.  b.  n.  1.  VII.  s. 

342.  b.  n.  1.  n.  VI.  1. 
Power  of,  in  etiecutofs,  349.  b.  n.  1.  UL 
Usual  powers  of,  349.  b.  n-  i-  IX.  »• 

Sanctuary^ 
Prinlcge  of,  9a.  b.  n.  9. 

SoHffaction 
Of  dower,  in  equity,  by  a  dcriae,  or  otherwise, 
36.  b.  n.  1.  6. 

Saving 

Clause,  in  a  private  act,  98.  b.  n.  1. 
In  a  judgment,  as  In  case  of  febny,  for  what  it  will 
serre,305.  b.  n.  1. 

Scire  Jacias  in  Chancery ^  16^.  a.  n.  9. 

Scotlandf 
Lord  Coke's  doctrine  in  iavoor  of  the  port  nati  of, 

incidentally  referred  to,  141.  b.  n.  9. 
Kestraints  upon  the  alienation  of  lands   there, 

994.a.n.i. 

Scilicett 
Import  and  effect  of  the  term,  180.  b.  n.  1. 

Sea 
Wall,  53.  b.  n.  9. 
The  Caledonian,  Deucaledonian,  or  Scottish,  107.a. 

n.6. 
Dominion,  ibid. 
The  four  seas,  ibid. 
The  British  seas,  ibid. 
Persons  born  beyond  sea,  199.  a.  n.  9. 
See  hjfru  guoliMr  swria,  Jut  wiarii, 

SeaUngy 
Of  a  deed  by  a  dean  wd  chapter,  with  or  with- 
out a  letter  of  attorney  to  deliyer  it,  36.  a.  n.  5. 


SE 


Sealingy 

Of  a  lease,  the  want  of,  on  the  part  of  one  of  aere- 
ral  lessees,  minf  be  supplied  by  agreement,  so 
as  to  charge  hiro  with  Hie  rent,  but  not  so  as  to 
make  him  party  to  a  condition  In  gross,  930.  b. 
n.  t. 

By  sealing  a  deed,  one  who  is  no  party  toil,  may 
covenant  with  one  who  is  a  party,  931.  a. 
n.  I*. 

Seamen 

Apprentices,  their  wages,  in  ceitain  cases,  do  not 
belong  to  their  masters,  117.  a.  n.  1. 

Seek, 

Different  imports  of  the  tern,  151.  b.  n.  5. 
Secular 

Chaplain,  135.  b.  n.  9. 
Priest,  136.  a.  n.  1. 

Seigniory, 
Suspended  and  revived,  13.  a.  n.  4.     148.  b. 

n.  a. 
Extinguished  or  not,  by  what,  59.  a.  n.  7.   159.  b. 

n.  4. 
Granted  byline,  319.  b.  n.(A.) 
See  more  conoernlng  a  Seigjuory,  99.  b.  n.  3. 

67.  b.  n.  1.    150.  b.  n.  3.    909.  b.  n.  1. 

Seisin, 
Of  a  reversion,  will  not  take  away  the  disability 

of  half  blood,  14.  a.  n.6. 
In  Demesne,  15.  a.  n.  3. 
In  demesne  as  of  fee,  17.  b.  n.  9.  4. 
In  deed,  obtained  by  possession  of  lesscfe  for 

vears,  99-  ••  o-  3* 
Of  remainder  expectant  on  estate  tail,  sufficient  to 

make  it  grantable  or  forfeitable,  14.  b.  n.  4. 
What  sufficient  to  make  a  pottam  Jratm,  99.  a 

n.  3. 
What  to  entitle  to  curtesy,  99.  a.  n.  3, 4. 
livery  of,  48.  a.  n.  a,  3. 
In  damtnico  tuoutde  feodo,  184.  a.  n.  4. 
In  law,  939.  b.  n.  1.    a66.  b.  n.  (A.) 
Technical  meaning  of  the  word,  966.  b.  n.  1. 
Is,  in  deed,  in  law,  actual,  or  expectant,  ibid. 
Defeated  as  to  some  persons,  and  not  against 

others,  978.  b.  n.  1. 
A  tortious,  may  be  a  sufficient  seisin  in  a  writ  of 

right,  980.  b.  n.  (B.) 
Of  rent  under  the  statute  of  uses,  315.  a.  n.  1. 
Actual,  as  defined  by  Lord  Mansfield.  330.  b. 

n.  I, 
See  Pkading,  15.  a.  n.  3,  &c    Jtwtenantt,  186.  b. 

n.6. 

See  more  ooncenuBg  Seisin,  17.  h.  n.  3.  96.  a. 
n.  1.  99.  a.  n.  5.  31.  a.  n.  4. 6.  31.  b.  n.  3, 
4.  7,  8.  39.  b.  n.4.  33.  a.  n.  1.  5.  40.  a. 
n.9.  47.  b.  n.  9.  68.  a.  n.  6.  115.  a.  n.  4, 5. 
311.  a.  n.  1. 

Seizure, 

Of  serjeanties   aliened  without  license,   43.  a. 

n.  3. 
By  the  king,  without  matter  of  record,  119.  a. 

n.  1. 
Ofa  viUein,  i35.b.  n.9* 
Of  land,  for  de&olt  of  service,  by  a  process  in  the 

lord's  ooort,  14s.  a.  n.  9. 
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mtetber  the  word  was  applied  by  the  Romans 
vfaUst  in  Britain,  in  a  sense  corresponding  to 
the  Mtnmam  or  sorki  of  the  Saxons,  16ft.  a. 

SndtncCff 
Oftiie  oniiBary,  that  by  reason  of  a  prerioas  con- 
tract between  them,  B.  shall  recover  A,  for  her 
tnsbaod,  notwithstanding  X's  marriage  with 

C.    (9&  10  £.  1.)*  33- *•  ^  lo* 
hieriocotory,  cr  definitive,  in  the  df il  and  canon 

]m,  168.  a.  n.  3. 

Orpivperty,  and  imprisonment  of  the  party,  by 
St  ehanceUor,  for  disobedience  to  hb  direc- 
tioDS,  191.  a.  note,  sect.  VL  1 1. 

SerjesMU  at  Zsimf 
tbdr  antiquity  and  dignity,  17.  a.  n.3. 

Serjeanty, 
yhed  for  alienation  without  license,  43.  a.  n.  3. 
Giaad,  mi^t  be  dne  out  of  as  well  as  within  the 

faini;io5.  b.  n.  1. 
Gtind  and  petit,  their  several  natures,  106.  b. 

a.  %• 
Givid.  booonuy  part  of,  still  continues,  loS.  a. 

B.  1. 

How  afiacted  by  la  Car.  9.   108.  a.  n.  1.    108,  b. 
a.  1. 

acnatUSf  , 

bterest  of  masters  in  property  acquired  by  their 
pctwoal  labour,  tl7'  a.  n.  1, 

TV  honorary,  of  grand  serjcanty,  are  expressly 

served  by  13  Cha.  3,  c.34, 108.  a.  n.  1. 
How  aifccted  by  the  lord's  purchase  of  part  of  the 

land,  148.  b.  n.  5. 
Gnat  of,  what  puses  by,  15a.  a.  n.  6. 
See  anse  concerning  Services,  31 .  a.  n.  a.     3 1 .  b. 

B.5.    64.  a.  n.  1.     68.  a.  n.  6.    73.  a.  n.  1. 

83.  a.  tt.  a.     85.  b.  n.  1.    93.  a.  n.  a.     141.  a. 

n.a.    143.  b.  n.5.    i48.b.  n.  I.     15a.  b.  n.  1. 

174.  a.  n  5.     177.  b.  n.  I.     201.  a.  n.  i. 

Stmtiumybriruecufnf  107.  a.  n.  5. 
SestiOf  153.  b.  n.  8. 

SctiUmentt 

The  courts  of  King's  Bench  and  Exchequer  have 
rcfbsed  to  apply  to  a  marriage  tetlUment  lord 
Coke'a  rule  on  the  construction  of  hein  female 
^the  hmhf,  considered  as  words  of  purchaie, 
164.  a.  n.  3. 

TbeBfeodes  of, 
U  France,  in  Spain,  191 .  a.  note,  sect.  VL  7* 
U  (yennany,  in  Scotland,  in  England,  ibid. 

The  chief  objects  of  the  legislature  aad  judicature 
of  this  kingdom,  in  their  regulations  upon  the 
subject  of  uses  and  setdements,  371.  b.  n.  1. 

viiLa. 

Answer  to  the  objection  of  foreigDcrs  against  our 

fiuDtly  settlements,  ibid. 
AcoNint  of  the  origin  and  zradnal  progress  of 

settknients,  390.  b.  n.  i.V. 
Ofcbattels  real,  should  not  be  by  reference  to 

liwp^^;^*  of  freehold  property,  ibid.  n.  i>  aU* 


Settlementy 

Of  two  estates  with  a  clause  for  shifting  one  of 
them  on  the  accession  of  the  other  in  order  to 
raise  two  families,  337.  a.  n.  3.  IL  1 . 

Of  an  estate  with  a  clause  enjoining  persons  to 
take  the  name  and  use  ^e  arms  of  the  settler, 
ibid.  n.  3.  II.  3. 

Sometimes  settlements  contain  an  improper  in- 
junction for  taking  a  name  and  using  arms, 
337.  a.  n.  3.  II.  3. 

The  plan  and  effects  of  a  modem  settlement  in 
England,  with  reference  to  Scotland  and  other 
countries,  390.  b.  n.  1.  V.  5. 

Of  leasehold  with  tenant  right  of  renewal,  ibid, 
n.  1.  XI. 

Of  money  secured  by  mortgage,  ib.  n.  1.  XIV.  5. 

Severance^ 

(Summons  and),  of  a  surviving  parcener,  in  a 

formedon,  173.  a.  n.  4. 
Coparcenary  is  not  severed  if  one  parcener  aliens 

tor  life  only,  175.  a.  n.  1. 
]VIarriage  articles  entered  into  by  an  infant  are 

not  in  equity  a  severance  of  a  jointenancy, 

246.  a.  n.  1. 

Sheep, 

Whether  they  may  be  distrained,  47.  a.  n.  17. 

Shelle^s  Case  (The  rule  in), 

Applies  where  an  instrument  contains  a  limitation 
to  the  heirs,  &c.  of  a  person  who  takes  under 
the  same  instrument  an  estate  for  life,  either 
express  or  by  implication,  but  not  if  the  limi- 
tation is  to  tbe  heir,  %c.  (in  the  »ngu!ar  num- 
ber), and  the  heirs,  &c.  of  such  heir,  33.  b. 

Applies  only  to  those  cases  where  the  limitations 
for  life  and  to  the  heirs,  &c.  are  both  by  the 
same  instrument,  399.  b.  n.  1 . 
With  respect  to  a  gift  of  lands  to  two  during  their 
joint  lives,  with  remainder  to  the  rij|ht  heirs  of 
the  pre-deceasing  tenant  for  life,  ibid. 
Reference  to  an  observation  of  Mr.  Douglas,  m 

bis  Reports  319.  b.  n.  1. 
As  to  the  operation  of  a  fine  levied  and  a  recovery 
suffered  by  husband  and  wife,  of  lands  before 
settled  by  the  husband  to  the  use  of  himself 
for  life,  and  after  to  the  use  of  his  wife  and  of 
the  heirs  male  of  her  body  by  him  begotten, 
for  her  jointure,  365.  b.  n.  (A). 
Mr.  Justice  Blackstone's  analytical  observations, 
(in  his  argument  in  Perrin  v.  Blake)}  upon  a 
gift  to  A.  and  his  heirs,  or  to  A,  and  the  beirt 
of  his  body,  376.  b.  n.  1. 

His  fundamental  maxim  as  to  the  construc- 
tion of  a  devise,  ibid.  L 
He  divides  rules  of  law  into  three  classes, 
witb  respect  to  a  testator's  intention,  and 
considers  the  rule  in  Shelley's  case  of  a 
very  flexible  nature,  ibid.  I. 
He  says,  that  the  real  question  is,  whether 
the  heirs  are  intended  to  take  as  pur- 
chasers or  as  descendants,  ibid.  I. 
His  argument,  and  conclusion,  that  the  rule 
appttes  in  Peirin  v.  Blake,  ibid.  I. 
Mr.  Hargrave's  statement  of  the  different  ways  in 
which  tbe  role  is  conridered  by  its  advocites 
and  its  opponents^  ibid/IL 
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Shdkift  Case  (The  rule  in), 

Mr.  IlargraTe's  opinion,  that  the  rule  is  impera- 
tive ;  and  opposes  the  intention  when  tliere  is 
a  concurrence  of  the  circumstances  to  which  the 
rule  applies,  ibid.  II. 

He  considers,  that  the  rule  applies  as  often 
as  the  aacestor  takes  an  estate  of  freehold, 
and  the  heirs  general  or  the  heirs  sp^ial 
are  to  take  under  that  denomination,  in 
its  general  unqualified  sense,  ibid.  II. 
His  opinion,  as  to  the  policy  of  the  rule,  and 
the  means  of  discovering  whether  the  rule 
b  applicable  or  not,  ibid.  U. 

Mr.  Feante's  observations  on  the  rule,  ibid.  III. 
His  opinion  as  to  its  origin,  ibid.  HI. 
His  reasons  for  questioning  the  erounds  of  the 

determination  in  Perrin  v.  Blake,  ibid.  IH. 
His  statement  of  lord  Thuiiow's  observations 

on  the  rule,  ibid.  IV. 

Mr.  Feame*s  hypothetical  conclusion,  that  lord 
Thurlow's  doctrine  embraces  the  subject,  to  the 
full  extent  of  his  expression,  ibid.  IV. 

Mr.  6utler*s  discussion  of  the  grounds  and  appli- 
cation of  this  rule,  ibid.  V. 

His  discrimination  of  the  leading  points 
upon  which  the  decision  of  the  question 
must  ultimately  turn,  ibid.  V.  1. 

1.  Whether   the    express  declaration, 
that  the  heirs  shall  take  by  pur- 
chase, will  exclude  the  rule, 
a.  Whether  words  of  implication  will 
have  this  effect. 

3.  Whether  it  is  sufficient,  that  it  is 

the    intention  that  the   ancestor 
shall  take  for  life  only. 

4.  Or,   it  must  also  appear  that  the 

heirs  are  to  take  as  purchasers. 

5.  Whether  it  must  appear  how,  and 

what  estates,  they  are  to  take. 

6.  How,  and  what  estates,  the  hein 

can  take  when  the  ancestor  has  an 
estate  of  freehold,  ibid.  V.  1. 

If  the  role  is  absolutely  inflexible,  is  it  so  because 
it  is  against  the  law  of  the  land  to  make  the 
heirs  take  by  purchase  in  devises  of  this  na- 
tere?  ibid.  V.  a. 

Or,  in  consequence  of  a  fixed  and  unalterable 
point  of  construction  ?  ibid.  V.  3. 

If  a  testator's  intention  is  against  the  rules  of  law 
and  equity,  such  intention  cannot  have  effect, 
ibid.  V.  3. 

How  to  determine  whether  a  testator^s  intention 
is  such  as  the  rules  of  law  and  equity  admit, 
ibid.  V.  4. 

Application  of  this  reasoning  to  the  case  of  Penin 
V.  Blake,  ibid.  V.  5. 

If  the  heirs  in  that  case  take  by  purchase,  there 
are  but  three  constructions  to  be  put  upon  such 
a  devise,  ibid.  V.  5. 

Statement  and  examtnation  of  each  of  these  con- 
structions, and  conclusbn,  that  the  first  and 
second  constructions  are  not  reconcileable  with 
the  testator's  acknowledged  intention,  and  that 
the  rule  must  apply,  unless  the  third  construc- 
tion is  to  be  admitted,  ibid.  V.  5. 

A  formidable  objection  to  the  third  construction 
is,  that  though  the  estates  to  arise  by  that 
conftmction  be  such  as  the  law  allows,  still  such 
a  construction  would  be  in  opposition  to  a  series 


SO 


Shdleys  Case  (The  rule  in), 

of  adjudications  fiiom  18  Ed.  H.  to  17  Geo.  II. 
ibid.  V.  6. 
What  devises  Mr.  Butler's  observations  are  in« 

tended  to  apply  to,  ibid.  VL 
Reference  to  a  treatise  on  the  rule  in  Shelley's 
case,  377.  b.  n.  VI. 

Sheriffs, 
Their  origin  and  office,  168.  b.  n.  7. 
See  more  concerning  Sheriffs,  3a.  b.  n.  1.    5a.  a. 
n.  6.     115. a.  n.  10, 11.    ia5.a.n.a.    I55.a. 
n.3.     i57.b.  n.7.     161.  a.  n.  3.     198.  a.  n.  3. 
169.  a.  n.3. 

Shifting  Clauses 

Are  attended  with  singular  nicety,  and  in  framing 
them  many  circumstances  deserve  minute  at- 
tention, 337.  a.  n.  3.  IL  1. 

After  limitations  in  strict  settlement  may  be  barred 
by  a  common  recovery,  343.  b.  n.  1.  IX.  3. 

Shipcureckf  89.  b.  n.  3. 

ShireSf  168.  a.  n.  6. 

StenSf  Import  of  the  word,  133.  a.  n.  3. 

Simony^ 
A  presentation  may  be  void  for  simony,  though 

the  person  presented  u  not  privy  to  the  simony, 

130.  a.  n.  1. 
Difierenoe  between  a  presentation  void,  and  one 

voidable  only,  for  simony,  ib.  n.  3. 
An  incumbent  coming  in  by  a  simooucal  preseu- 

tation  is  disabled  to  be  again  presented  to  the 

same  church,  ib.  n.  3. 
Reference  to  a  treatise  on  the  law  of  simony, 

and  to  a  great  case  respecting  the  validity  of 

bonds  of  resignation,  306.  b.  n.  1. 

Sktveryy 
Domestic,  repugnant  to  the  Uw  of  England,  1 1 7.  b. 

n.  3. 
See  more  concerning  Slavery,  79.  b.  n,  1 .     117.  a. 
n.  1.     133.  a.  n.  3. 

Socage, 
Jn  capUe,  85.  b.  n.  1.    87.  a.  n.  1. 
The  etymok>gy  of  the  word  is  uncertain,  86  4l  n.  1 . 
Whether  guardianship  in  socage  is  confined  to  a 

descent,  87.  b.  n.  1 . 
Who  shall  be  guardian  in  socage,  88.  b.  n.  s. 
How  affected  by  13  Car.  3,  c.  34.  93.  b.  11.  3. 
Free  and  common,  108.  a.  n.  5. 
See  more  concerning  Socage,  64.  a.  n.  1.    73.  a. 

n.  3.    85.  b.  n.  1.    87.  a.  n.  1.     107.  a.  n.  4. 

108.  a.  n.  1.     108.  b.  n.  1.    ill.  b.  n.  1.  4. 

191.  a.  note,  sect.  VL  11. 

SoU, 
A  prescription  for  a  several  pasturf  may  be  made 

against  the  owner  of  the  soil,  133.  a.  n.  6. 
Whether  such  a  prescription  may  be  made  for  a 

teveral  jfiscary,  ibid.  n.  7. 
Whether  the  soil  passes  by  the  grant  of  a  piscary* 

ibid. 
Right  to  the  soil,  361.  a.  n.  1. 
Of  a  port,  ibid. 

SoUariiy 
Amongst  the  anciait  Goiuk,  64.  a.  n.  i. 

SoUierSf 

Id  actual  service  may  make  noncapative  wifls« 
as  before  the  99  Cba.9«c.3»  111.  a.  o.  3. 
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SoUmus  terra f  5.  a.  n.  7. 

To  tfae  King,  by  reoognizanoe,  obligation,  or  other- 
I.  a*  n.  1* 


Stamp  duty  J 
Wbetlirr  payable  for  a  lorrender  of  a  lease  by  a 
note  m  writing,  338.  a.  d.  1 . 

Statute  MerchatU,  and  Statute  Stapk, 

55.  b.  11.19.  57.  a,n.  1.  150.  a.  n.  2.  191.  a. 
note,  sect.  VI.  g.  ao8.  a.  (^08.  b.  13th  ed.) 
n.  1.  lit.  309.  a.  n.  1.  n.  357.  b.  n.  1. 
371^  b.  n.  1. 


Coostraction  of  by  equity,  34.  b.  d.  1. 
Wbcre  hums  may  elect  to  take  by  statute,  or  at 
iaw,  49.  a.  n.  1 . 
of  the   preamble  in  expounding  the 

enacthig  part,  79.  a.  n.  a. 
IViblic  or  general,  and  private  or  particular,  dis- 

tingniibed,  98.  b.  n.  1. 
Xbe  framing  of  the  is  Car.  9,  c.  114,  was  nnjostly 

attribated  to  lord  Hale,  108.  a.  n.  1. 
Afiraative,  do  not  take  away  the  oommon  law, 

1 15.  a.  n.  8. 
Differanee  between  a  itat  and  an  ordinance, 

i«S9.  b.  n.  1,9.     115.  a.  n.  13. 
Vegatric,  may  be  prescribed  against,  if  merely 

dedaratoty  off  the  oommon  law,  115.  a.  n.  9. 

11.  15. 
Foal,  ISO.  a.  n.  4. 
Whecbcrtfac  statote  of  uses  can  relate  to  any  thing 

wtaacfa  did  not  exist  at  the  time  of  its  passing, 

aa  ascs  cveated  by  devise  under  the  statute  of 

wiBs,  971.  b.  n.  1.  Vm.  1. 
Of  anoertain  time,  ooRsaetadtiies  et  oflisa  deytfTota, 

115.  a.  n.  15. 
I«ws  of  Hcmy  the  1st  and  Henry  the  sd,  allow- 
ing and  expressly  recognising  the  alienation  of 

kadft  of  purchase,  where  the  party  had  no  son, 

191.  a.  note,  sect  YI.6. 
8ee  Borecoooeming  Statutes,  11.  b.  n.  1.    4s.  b. 

a.  1.    44.  b.  n.  9.    6g.  a.  n.  6.    95.  a.  n.  4. 

•iio.a.n.5.     1 15. a.  n.  14,  15.    ii9.a.n.  1. 

i90.a.n.  3.    isi.a.  n.  1.    I3i.b.  n.s.    I34.a. 

a.  5.     141.  b.  n.  9. 

Slatutet  eitedf 
Ma^iaCharta, 

Of  17  king  John,  71.  b.  n.  s. 

Of  k^  John,  escuage,  79.  a.  n.  5. 

Of  king  John,  commvne  eomUnan,  escnage, 

110.  a.  n.  4. 
Tonras  or  leets ;  view  of  frank-pledge;  pre- 
scription, 115.  a.  n.  10, 11, 19. 
Amercements,  197.  a.  n.  1. 
Sabinfeadatioa,  191.  a.  note,  sect.  VL  6. 
Debton  to  the  king,  191.  a.  note,  sect.  VI.  9. 
9  Ben.  3,  magna^harta,  c.  3,  wards,  ^.  b.  n.  1. 
o    .     .    magDacharta,c6, 81.  a.  n.  1. 

-  .     .    magna  charta,  71.  b.  n.  9. 

-  -    .    eh^tadefinttmfC.  4t  ]i5.a.n.i3. 
90  Hen.  3,  iCat.  Merton,  c  9,  dower;  rent,  39.  b. 

n*  4.    65.  b.  n.  3. 
-    -     -    Stat  JAerton,  c.  8,  InnitatioD  of  writa, 
115.8.  a.  1. 
-     -    Statute  of  Merton,  c  9,  tptaal  bas- 
tardy, 945.  a,  n.  1. 


ST 
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Statutes  citedt 

59  Hen.  3,  Stat.  Marlbridge,  c.5.  Cart.  91  H.  3, 
n.  4,  confirmed,  43.  a.  n.  4. 

-  -     -    Stat.  Maribridge,  c.  6,  fraud;  costs^ 

88.  b.  n.  11.     161.  a.  n.  4. 1. 

-  •     -    8tat.Marlbridge,c.  15,  disttess;  high- 

way, 161.  a.  n.  4. 

-  -     -    c.  16,  oamages,  355.  b.  n.  1 . 

•     -     -    c.  99,  distress  of  freehold ;  subtraction 
of  services,  47.  a.  n.  4.   1 49.  a.  n.  9. 

3  Ed.  1.  Stat  Westm.  L  c.  99,  marriage ;  ward- 

ship, litt.  $  103.  n.  1. 

-  -    -   Stat  Westm.  I. ;  the  word  parUnnent, 

110.  a.  n.  3. 

-  -    -   Stat  Westm.  L   c.  39,  limitation  of 

writs,  115.  a.  n.  1. 

-  -    -   Stat  Westm.  I.  c.  40,  voucher  >  ooon- 

terplea,  385.  b.  n.  (B.) 

-  -    -  c.  48,  35.  a.  n.  3. 

.    .    -  c.  49,  guardian ;  prochein  amy,  135.  b. 
n.  1. 

4  Ed.  1.  St  i,s.  4.  vesture  of  land,  4.  b.  n.  1. 

-  -    -  Stat  3,  de  bigamit,  c.  4,  949.  b.  n.  9. 

-  -    -   de  bigamu,  c  5,  80.  b.  n.  1. 
'    '    -   dt  higamU,  c  6,  384.  a.  n.  1. 

6  Ed.  1.  Stat  Gloucester,  c.  1, 39.  b. n.4.  33. a. 

n.  3.    57.  a.  n.  1 .    395.  b.  n.  1. 

-  -    -   St  Gloucester;  c  3,  warranties,  373.  h. 

n.9. 

-  -    •  St.  Gloooe8ter,c. 4,  damages;  rent;  ces- 

savit, 47.  a.  n..4.     149.  a.  n.  9. 
143.  b.  n.  5. 

-  -    -  Stat.  Gloucester;  c.  6,  coparceners ;  di§- 

seisiu;   actions    several,    364.  b. 
n.(A.) 

7  Ed.  1.  St  9,  Stat  Mortmain,  9.  a.  n.  1. 

13  Ed.  1.  Stat  Westm.  HL  c.  1,  de  dmm,  9.  a.  a.  9. 

19.  a.  n.  1. 5.     19.  b.  n.  9.    9.  a* 

n.  1.    90.  a.  n.  1. 3.  4,  5.    94.  b. 

n.  3.     191.  a.  n.  1.     191.  a*  note, 

sectVL7,8.   994.a.n.9.  941.8. 

n.  4.  IV.    909.  a.  u.  (B).   990.  b. 

n.  1.  V.  9.    396.  b.  n.  1.    397.  a. 

n.  9.  L    331.  a.  n.  1.    379.  b. 

n.  3.    373.  b.  n.  9.    379.b.  n.  1. 
'    '    '    c.  z»  judgment   on   delault,  as  to  a 

wuIb's  hmd,  121.  a.  n.  1. 

-  -    -    c.  3,  reooveiy^  default  against  tenant 

for  life,  970.  b.  n.  1. 

-  *    *    c.  15,  ftroehan  amy;  eloignoent  of  an 

inAuit,  135.  b.  n.]. 

-  -    -    c.  18,  debtors,  191.  a.  note,  sect  VL  9. 

-  -     -    c.  91. 41,  writ  ce9$ami,  149.  a.  n.  9. 

-  - ,   -    c.  93,  executors ;  account,  90.  b.  n.  1. 

-  -     -    e.  94,  wriu  in  Chancery,  990.  b.  n.  1. 

1.9. 

-  -    -    c.  95,  assise  of  novel  disseism;  aliena- 

tion in  fee  by  tenant  for  ymn,itc. 
330.  b.n.  1. 

-  -     -    c.  95,  s.  10,  vesture  of  land,  4.  b.  n.  1. 

-  -    -    C3i,cxceptioo;  judge;  error,  155. b. 

n.  5. 

-  -    -    Stat  de  mereatoriiut;  debtors,  191.  % 

note,  sect.  VL  9. 
13  Ed.  1.  Stat  ofWinton,assise  of  anns,7i.a.  n.1. 
18  Ed.  1,  Stat  Westm.  m.  quia  emptom,  43.  a. 

n<  9*  8*    79*  a.  n.  5.    111.  b.  n.  1. 

143.  b.  n.  5.     191.  a.  note,  sect 

VI.  6.    971.  b.  n.  1. 1.  1.     397.  a. 

n.  9.  L   365.  a.  n.  i«   ^4.  a.  n.  1. 
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Statutes  cited, 
80  Ed.  1,  lUt.  of  Touchersy  385.  b.  n.  (B). 

34  £d.  1,  d€  eot^uatctmfufimtU,  160.  b*  a.  3. 

-  -    -    '»t  5,  of  fonnts,  115.  a.  n.  13. 

35  Ed.  1,  ttat.  de  atpcrtatis  rdigimorum ;  preKm- 
nire,  391.  a.  n.  a.  I. 

1  £d.  3,  Stat  de  mUkUmt,  09.  a.  n.  6, 
9  Ed.  d,  articuU  cleri ;  pariiament,  1 10.  a.  n.  3. 
10  Ed.  3,  Stat,  of  gapdet,  143.  a.  n.  3. 
17  Ed.  3,  de  fTterogiaxoA  rtgit,  c.  1.  wardship, 

17.  b.  I1.4.    131.  b.  n.  3. 
17  Ed.  3»  dt  pMarogiaiv& regit*,  0.  6,  sobinfeada- 
Hon,  191.  a.  note,  lect.  VL  6. 

17  Ed.  3,  Stat  3,  modia  fadendi  Aom^nim,  fyi, 

67.  a.  n.  3. 
1  Ed.  3,  8t  3,  c  3,  forests,  115.  a.  n.  13. 
14  Ed.  3,  St  3,  c.  8,  advowsoD,  king,  1 19.  a. 
n.  1. 

18  Ed.  3,  St  3,  c.  3,  license ;  mortmaiiii  99.  a. 

n.  1. 
18  Ed.  3,  St  4,  jadges,  110.  a.  n.  5. 
85  Ed.  3,  St  3,  king's  children;   natural  born 

subjects,  6.  a.  n.  i. 

-  *     '    St.  3,  c.  8,  advowson,  king,  119.  a. 

n.  1. 
<     -     •    St  5,  •.  5,  account,  ezecnton,  90.  b. 
n.  4. 

-  -  St  5,  c.  17,  debtors,   191.  a.  note, 

sect  VI.  9. 
-    St.  6,  papal  provision,  391.  a.  n.  3. 1. 
•    -  St.  6,  c.  17,   debtors,    191.  a.  note, 

sect  VI.  5. 
87  Ed.  3,  St  1,  c.  1,  papal  prorlsion,    391.  a. 

n.  8. 1. 

-  -     -    St  3,  c.  9,  debtors,  191.  a.  note,  sect. 

VI.  9. 
31  Ed.  8,  St.  1,  c.  11,  executors,  account,  go.  b. 

n.  4. 
34  Ed.  3,  c.  16,  Stat,  of  non-claim ;  fines  of  land, 

181.  a.  u.  1.    s68.  a.  n.  (B). 

37  Ed.  3,  c.  17,  replication;  villein,  133.  b.  n.  8. 

38  Ed.  3,  St.  8,  c.   1,  3,  3,  4,  papal  provision, 

ibid. 
40  Ed.  3,  (Irish  Stat.)  agamst  the  Brshon  law, 

141.  a.  n.  5. 
45  Ed.  3,  c.  3,  tithes  of  tylva  cdtdua,  115.  a. 

n.  15. 
1  Rich.  8,  c.  9,  assiae,  catui  que  use,  191 .  a.  note, 

sect  VI.  11. 
3  Bich.  3,  c.  3,  aliens;  pnrmuKtre,  391.  a.  n.3.I. 
5  Rich.  3,  St.  1,  c.  7,   forcible  entry,  357.  a. 

n.  1. 
7  Rich.  3,   c.  13,    papal    provision,   391.  a. 

n.  3.  I. 
18  Rich.  3,   c.   15,  papal  provision,    391.  a. 

n.  3. 1. 
13  Rich.  8,  St.  1,  c.  ],  advowson,  king,  119.  a. 
n.  1. 

-  -    -    -  St.  3,  c.  3,  papal  provision,  391.  a. 

n.  8. 1. 

-  -    -    •   It.  8,  c.  8,  papal  provision ;  prmmu- 

wr^t  391*  a-  n.  8.  L 
16  Ridi.  3,  c.  8,  fonSUe  «Btiy,  357.  a.  n.  1. 
16  Rich.  a.  c.  5,  the  statute  Mprcmuiitre,  391.  a. 

11.8.  L 
1  Ren.  4.  c.  14»  appeali ;  oovt  <tf  chivalry, 

74.b»n;i. 
3  Han.  4.  c.  3,  papal   provision ;  prcmunire, 

891*  a*!!.  8.1. 
-     -     -    c.  5,  mcccfaants,  139.  b.  n.  6. 


S^ 


SMuteseUed, 

4  Hen.  4.  c.  8,  disseisor  with  force;  forcible  en- 
try, 180.  b.  n.  4.    357.  a.  n.  i. 
•     -     -    c.  88,  advowsoDf  king,  119.  a.  n.  1. 
9  Hen.  5.  c.  5,  dispensation,  I80.  a.  n.  3, 
8  Hen.  6.  c.  9,  forcible  entry,  357.  a.  n.  1. 

-  -     -    c.  39,  whether  a  statute ;  refeiml  lt> 

bv  33  H.  8.  c.  10.    159.  b.  n.  1. 
83  Hen.  6,  c.  8,  sheriiT,  nm  staantc,  130.  a.  n.  3. 
1  Ricfa.  3,  c  1,  certw  fliievff,  50.  a.  n.  1. 

-  -     -    c  7,  fines  of  land,  I3i.  a.  n.  1. 

4  Hen.  7.  c  17,  wardship;  certui (ui  use,  88.  b. 
iL  11. 

-  -    -    c  34,  fines  ai  land ;  entry ;  actions ; 

claim; remitter,  i3i.  a.  n.  1.  191.  a. 
note,  sect.  VL  8.  883.  b.  n.  1. 
353.  b.  n.  1.  890.  b.  D.  1.  V.  3. 
330.  b.  n.  1.  353.  b.  n.  1.  379.  b. 
n.  1. 

10  Hen.  7.  c.  83,  (Irish  stat)   Poyning's   law 

141.  b.  n.3. 

1 1  Hen,  7.  c.  30,  entails  of  the  gMtof  a  husband  ; 

discontinuance,  ^^.  b.  n.  1.  V.  3. 
335.  a.  n.  1.    warranties,  37^  b. 
n.  8. 
81  Ucn.  8.  c.  4,  sale;  executors,  336.  a.  n.  1. 
390.  b.  n  1.  IX. 

•  -    -    -  c.  5,  administration;  baron  and  fiBiiie« 

3§i.  a.  n.  1.  I. 

•  -    -    -  c.  i5f  fictitious  recoveries;  les^Ms, 

390.  b.  n.  1.  XV.    335.  a.  n.  1. 
38  Hen.  8.  c.  10,  refers  to  8  H.  o.  c  39,  as  a  sta* 

tute,  159.  b.  n.  1. 
83  Hen.  8.  c  §,  debtors,  191.  a.  note»  sect.  VX.  9. 

-  -    -    -  c.  10,  supenticioas  uses,  1 13.  b.  n.  8. 

•  -    -    •  c.  14,  forcible  entry,  857.  a.  n.  1. 

-  -    -    -  c.  15,  costs,  161.  a.  n.4.  II. 

86  Hen.  8.  c.  30,  sect.  7,  election  of  bishops  ;]»re- 

munirv,  95.  a.  n.  4.     134.  f.  n.  4. 
a6  Hen.  8.  c.  13,  treason,  74.  b.  n.  i. 

•  -    -    -  e.  14,  snfiiragan  bishops,  94.  a.  0. 3. 

87  Hen.  8.  c.  10,  of  uses,  19.  b.  n.  3.    80.  a.  n.  5. 

39.  a.  a.  6.  48.  a.  p.  3.  60-  *• 
n.  1.    111.  b.  n.  1.    117.  a.  a  3. 

133.  a.  n.  8.  191.  a.  qote,  sect. 
VI.  1 1.  307.  a.  n.  3.  ^78.  b.  n.  1. 
890.  b.  n.  1.  II.  IV.  V.  6-  Xni. 
398.  a.  n.  3.  809'  ^  >*•  *  •  Z&o-  ^ 
n.  1.  338.  b.  n.  3.  343.  b.  n.  1. 
347.  b.  n.  1.  349.  b.  n.  1.  363-  ^ 
n.  1.     367.  a.  n.  1.     384.  a.  n.  1. 

-  -    -    -  c.  16,  inrollment  of  bargains  and  sales, 

147.  b  n.  4.     48.  a.   n.  3.    339.  a. 
n.  3. 
31  Hen.  8.  c.  1,  partition,  jointenants,  tenants  in 
common,  187.  a.  n.  s. 

-  -    -    -  c.  1,  sect  3,  partition;  aid,  174. a. n.4. 
'    •    *    -  c.  3,  gavelkind,  140.  b.  n.  3. 

•  .    .    -  c  9,  (repeakd)  the  new  bishoprics, 

134.  a.  n.  3.  &:6- 

-  -    -    -  c.  10,  sect.  3,  precedency  of  bishops, 

94*  «•  0.5. 
38  Hen.  8.  c.  1,  of  wills,  30.  a.  n.  6-    m.  b. 
s.1.4.  87i.b.  n.i.VIH.i.   309. a. 
n.  1.    348;  b.  n.  1. 

-  -    -    -  c«  8,  Stat  of  limitation,  83.  a.  n.  8. 

93.  a.  11.8.    116>  a.  n.-8.  4,  6* 

-  -    -    -  c.  16,  sect  19,  aJaens,  8.  b.  n.  7. 

•  •    -    '  c  87,  diseottt^vuence;  remitter  ;baroD 

and  feme,  347.  b.  n.  1. 
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8^  c  •?!  cnlttli;  Itties,  ago.  b.  n.  i. 
V.  3.    333.  a.  n.  a. 

-  •    -  e.  •d.teaMs. «8.  b.  n.  1.    Mg.  a. n. s. 
.    •     •     •  c  3i»  Crepeoled^  oommon  reooreries 

bj  tenant  foi    life,    978.  b.  n.  1. 

395.  a.  n.  1. 
.    •     •     -  c  31,  partition;  joiatenants  and   te- 
nants in  eonunon*  187.  a.  n.  a. 
•    •     •     •  c  34,  oonditioa;  auignee  of  a  rever- 

non»  ai^.  b.  n.  1. 
-    -     -     -  e.36;fine8ofland,  i9Ka.n.  1.  191. a. 

note,  sect.  VI.  8.     933.  b.  n.  1. 

37a.  b.  n.  1. 
.    •     .    •  c  37,  eaecnton ;  rents,  146.  b.  ■.  1. 
.    •     •    •  c.  37,  rent  charge  fwr  auter  vie ;  eze- 

colofs,  161.  a.  n.  4.    16a.  b.  n.  i. 
.    •     -    -  c.  38,   oMniage;  ientical  degrees, 

•3^.  a.  n.  1. 
33  JBiD.  B,  c  a3,  tieason,  74.  b.  n.  1. 
.    -    -    -  c.  3Q,ooniCoCaBgBeiitatk>n;  English 

bill ;  tithaa,  1^9.  a.  n.  4. 
.    •    .    •  e.  30,entatlt;  debtors  to  the  crown, 

tgt.  a.  note,  sect.  VL  8, 9.   aog.  a. 

n.  1. 
34 Hen.  8,  c  (,  of  wiUs;  ao.  a.  n.  5.     88.  b. 

n.  11.    111.  b.  n.  4,  5.    a7i.  b. 

o.  1.  Yin.  1.   309.8.  n.  1.   34a.  b. 

n.  1. 

-  ->    -    -  c  ao,  entail ;  king,  373.  b.  n.  a,  3. 

373.  a.  n.  a. 
.    .    .    -  c  a6,  Wales,  885.  a.  n.  1. 
34  8e  33  Hen.  8,  c.  6,  s.  11,  ofwiUs,  174>**  i^*3* 
•    •    •    «»  c  a6,  s.  74,  jary  in  Wales,  135.  a. 

o.  3. 

-  -    -    •  ca6,s.  91  &  138,  gavelkind  IB  Wales, 

175.  b.  n.  3. 
3^  Bmkl,B,  c  a,  treason,  74.  b.  n.  1. 

-  -    -    -  c  3,  King's  style,  7.  b.  n.  4. 

.    .    .    .  c.  ^  joroffi  in  oofponile  towns,  373.  a. 

n.  1. 
37  Hen.  8,  c  13,  tithes  In  London,  159.  a.  n.  4. 

-  •    -    -  c.  ao,  s.  a,  3,  4,  tenon  in  eaplu, 

108.  a.  n.  3. 
I  Bd.  8,  c  a,  bishoprics ;    dower  ;    treason, 
41.  a.  n.  4,  5.     134.  a.  n.  3, 4  &  5. 

-  -    •    c.  4,  s.  1,  a,  3,    tenure    t»  o^pile, 

108.  a.  n.  3. 

-  -    •    c  13,  bigamy,  80.  b.  n.  1. 

a 8e  3  Sd. 0^  c  8,  ofiioe  found ;  heir;  age ;  in- 
terpleader, 343.  a.  n.3. 
5  It  0  Sd.  6,  c  11,  dower;  treason,  41.  a.  n.  4. 

•  -    -    c  14,  a^unst  engrossing  com,  135.  a. 

n.1. 

-  -    -    c.  16,  against  the  sale  of  offices,  lao.  a. 

n.3. 
I  Ma.  slat,  a,  c.  a,  as  to  1  Sd.  6.  c.  a.    134.  a. 
n.5. 

•  -    Stat,  a,  C.6,  oflhnitalioD,ii5.«.  n.6. 
iliaP.  &11  C.8,  astDiSd«6,ca,  134,  a. 

0.5. 
4  &  3  P.  &  M  c  8,  gttvdiapship,88.  b.  n.  13. 

93.  b.  11.3. 
I  Slii.  &  1,  as  to  1  Ed.  6,  c.  a,  lao.  a.  n.  3; 

oathof  sapRBacy,  134-^  »•  6- 

•  -    *c  i»cathofsnpwnnacy,39i.a.n.<iJL3. 

-  -    •&  a,  8«n«lfioaMi39i.  a.  n.a.ILi. 
aElig.(Irbbatt)c4,  •.!,  bishops  of  Irdaad, 

9^  a.  a.  4.    134.  a.  11.3^ 
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Statutet  died, 

5  Elis.  c.  1,  oath  of  supremacy,  lao.  a.  n.  3. 
8  Elis.  c*  3,  costs,  161.  a.  n.4.  s.  a. 

13  Elia.  c.  4,  debtors  to  the  crown,  191.  a.  note, 

sect  VI.  9.    309.  a.  n.  1.  m. 

-  -    -  c.  5,  firaod,  3.  b.  n.  9.  390.  b.n.  1.  Xm. 

•  -    •  G.  7,  bargain   and  sale ;    bankmptcy, 

339.  a.  n.  3. 

-  •    -  c  10,   fraod;    ecclesiastical    persons; 

afienation,  373.  a.  n.  3. 
«    -    -  c.  10,  leases  of    tenements  in  cities, 
45.  a.  n.  a. 

14  Elis.  c  8,  comaion  recoveries  by  or  with  the 

voochcr   of  tenant   for   lifs,  &c. 
378.  b.  u.  1.    335.  a.  n.  1. 

-  •    -  cii,  leases  of  tenements    in  cities, 

45.  a.  n.  3. 
18  Elia.  c.  11,  leases,  45.8.  n.  3. 
33  Ells.  c.  1,  See  of  Rcnne,  391.  a.  n.  a.  IT. 
37  Elis.  c.  a.  See  of  Rome,  ibid.  n.  a.  II.  1. 

•  -    -  c.  3,  debtors  to  the  crown,  191.  a.  note, 

sect.  VI.  9.    309.  a.  n.  1.  III. 

-  -    •  c.  4,  fraud,  390.  b.  n.  1.  XIII. 

-  •    -  c  5,  demurrer,  72.  a.  n.  3. 

-  •    -  c  9,  fines  and  recoveries;  exemplifica- 

tion, 335.  b.  n.  3. 
39  Elii.  c.  6,  see  of  Rome,  391.  a.  n.  3. 11.  1. 
31  Elia.  G.  11,  fordble  entfy,  3^.  a.  n.  1. 
35  Elis.  c.  1,  and  a.  13,  abjuration  of  the  realm, 

93.  b.  n.  3. 

-  -    •  c.  3,  see  of  Rome,  391.  a.  n.  3.  II.  1,3. 
39  Elis.  0.  7a  (expired),  debtors  to  the  crown, 

191.  a.  note,  sect  VI.  9.    309.  a. 

n.  1.  in. 

43  Ells.  e.  3,  s.  13,  distress  for  poor's  rate,  47.  a. 
n.  18. 

-  -    -  c  4,  entails;    charitable   institutions, 

191.  a.  note,  sect  VL  8. 
t  Jan.  1,  c.  4,  see  of  Rome,  391.  a.  n.  3.  II.  1. 

•  -    -    -  c*  11,  polyeamy,  80.  b.  n.  1. 

-  -    •    -  c.  35,  election  of  bishops,  134.  a.  n.5. 

3  Jam.  1,  c.  4,  oath  of  ailegianoe  and  obedience, 

391.  a.  n.  3.  U.  3. 
...    -  c.  4,  5,  see  of  Rome,  391.  a.  n.3.  n.  I. 

•  -    -    -  c.  6,  recusancy  j  offices ;  advowsoos, 

&C.  13a  a.  n.  4.   391.  a.  n.  3.  n.  7. 

4  Jam.  1,  c  3,  costs,  161.  a.  n.  4.  II. 

7  Jam.  1,  c  6,  see  of  Rome,  391.  a.  n.3.  II.  1. 
31  Jam.  1,  c.  3,  lunitation  of  king's  title,  119.  a. 
n.  1. 

-  -    -    -  c.  13,  oisRe;  aid  after  verdict,  I3i.  a. 

n.  3. 

-  -    •    -  c.  15,  forcible  entry;  lessees;  copy. 

hdd,  357.  a.  n.  1.  357.  b.  n.  1. 
...    -  c.  16,  Stat  of  limitations,  115.  a.  n.3. 
113.  a.  n.  7.   350.  a.  n.1. 

-  -    -    •  c.  17,  interest;  usury,  4.  a.  n.  1. 

-  -    -    -  c.  19,  entails;  bankrupts;  creditors  of 

traders,  191.  a.  note,  sect  VI.  8. 
.    .    •    •  c  38,  military  provision,  71.  a.  n.  1. 

-  -    -    -  e.  38,  s.  7,  pnvilega  of  sanctuaiy, 

93.  b.  n.  3. 
3  Car.  1.  c  a,  see  of  Rome,  391.  a.  n.  a.  TL  1. 
16  Car.  1,  c.  ao,  prerogative ;  fines,  8;9.a>  n.  7. 
la  Car.  a,  c.  13,  mtersst;  usonr,  4.  a.  n.  1. 
.r    .    .   •  c  34,  tenuTCs;  guafdian;  aids,  39.  b. 

n.  3.  43.  a.  n.  3.  43.  b.  n.  a.   67.  b. 

n.  1.  68.b.  n.  6*  71'a.n.i.  74.  b. 

11.1.76.3.0.1.   85.a.n.  1.    88. b 
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q.  13. 15*  iG-  91.  •.  n.  1.  93.  b.  n.  3. 
108.  a.  n.  1,  2.  5.  loB.  b.  n.  t. 
iii.b.ii.  1.  16^.  a.  iL  a.  sect.  5, 6. 
191.  a.  note,  sect  VL  4.    371.  b. 

n.  I.  vm.  1. 

12  Car.  3,  c.  24,  s.  1 ,  a,  homage  aooestrel,  105.  a. 

n.  1. 

-  -    -   -  c  24,  s.  5,  rents;  relief,  162.  b.  n.6, 
...    .  c.  24,  s.  7,  copyhold  tennre;  frankal- 

nioig;ne,  100.  b.  n.  1.    141.  b.  n.  4. 

13  Car.  2,  St.  1,  c.  5,  petitions  to  the  king,  or 

purliament,  257.  a.  n.  3. 

-  .    -   -  St.  2,  c.  1,  corporation  act,  391.  a. 

n.  2.  n.  4.  VL  4.  & 
.   -    -    >   -  St.  2,  c.  2,  costs,  161.  a.  n.  4.  n. 
1^  &  14  Car.  2,  c.  4,  act  of  onifomiity,  391.  a. 

n.  2.  rv.  1. 

16  Car.  2,  c.  1,  parliament,  iio.  a.  n.  6. 

16  &  17  Car.  2,  c.  8,  vime ;  amercements,  125.  a. 

n.  2.    127.  a.  n.  1. 

17  Car.  2,  c.  6,  s.  3,  damages,  33.  a.  n.  & 
22  Car.  2,  c.  1,  conventicles,  47.  a.  n.  18. 
22  &  23  Car.  2,  c.  1,  (the  Coventry  act),  maim- 
ing, 127.  a.  n.  2. 

.    •    -    -    -    CIO, Stat. of distribatioD,  176. a. 

n.  5.    351.  a.  n.  1. 
,    .    .    .    .    c.  10, 8.  5,  advancement;  double 

portions,  176.  b.  n.  10. 
95  Car.  2,  c.  2,  test  act;  see  of  Rome,  126.  a. 

n.  3,  4.    233.  a.  n.  1.    391.  a.  n.  2. 

IL  I.  6.  nL  3.  IV.  4,  6. 

29  Car.  2,  c.  3,  firauds  and  perjaries;  wills; 

estates  pur  auUr  vie,  41.  b.  n.  4. 
48.  a.  n.  1.3.  50.  a.  n.2.  111.  a. 
n.3.  iii.b^  n.  1.3&4.  16^.  a. 
n.  4.  290.  b.  n.  1.  Xm.  298.  a. 
n.  1. 

-  •    -    -  c.  3,  t.  3,  leases;  snrrender,  338.  a. 

n.  1. 
«    -   -  c.  3,   s.  8,  trusts  of  lands,  290.  b. 

n.  1.  X. 
.    .    -   •  c  3,  $  12,  occupancy ;  estates  pur 

outer  vie,  41.  b.  n.  5.   298.  a.  n.  1. 
.    «    .    .  c.  3,.s.  25,  administration ;  banm  and 

feme,  351.  a.  n.  1. 

30  Car.  2,  St.  2,  c.  1,  recusancy ;  declaration  to 

be  made  by  members  of  parliament, 

391.  a.  n.  2.  n.  6, 7.  m.  3.  rv.  I. 

I  W.  &  Mf^  sess.  1,  c.  8,  oaths  of  allegiance 
and  supremacy,  391.  a.  n.  2.  II.  3. 
m.3. 

*  >  -  •  sess.  I,  c  9,  recusancy,  391.  a. 
n.  2.  nl  3. 

-  -    *    -    sess.  1,  c.  18,  toleration  act,39i,a. 

n.  2.  n.  2.  IV.  1. 

-  -    •    -    sess.  1,  c.  26,  recuaan^;  advow- 

sons,  &c.  391 J  a.  n.  2.IL  7. 

-  -    -    *    sess.  2,  c.  2,  art.  5,  bill  of  rights ; 

ri^t  to  petition  the  king,  257.  a. 

n.3. 
.    -    -    •    sess.  2,  c.  9,  s.  12  &  13,  Ull  of 

rights,  120.  a.  n.  4. 
9  W.  &  Ma.  Stat  1,  c  5,  distress  for  rent,  47.  a. 

n.  i6.   47.b.  n.7.   i62.b.  n.6.IIL 

3  W.  &  lia.  c.  14,  finuod,  290.  b.  n.  1.  XIH 

4  W.  &;Ma.  c.  2,  will;  custom  of  the  province 

of  York,  176.  b.  n.5. 
4&5W.&BIa.c.i6,moxtgages,206.a.n.i.3dly. 

-  -    -    -    c  24,  jurors,  972.  a.  ik  l. 
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SMutes^ed, 

6  W.  &  Ma.  c.  2,  tif&umd  parliaments,  1 10.  a. 

n.  6. 
7  &  8  W.    3,  c.  6,  tithes  under  401.  159.  a.  n.  4. 
....    c  27,  oath  of  supremacy;  electiona; 
see  of  Rome;   391.  a.  n.  2.  IL  i. 
IV.  1. 
'    •    -    •    c.  34,  quakers ;  tithes  under  10 1. 
159.  a.  n.  4. 
*    -    -    c.  37>  mortmain ;  license,  99.a.  n.i. 
-    •    -    c.  38,  will;  custom  of  Wales,  176.  b. 
n.  5. 
8  &  9  W.  3,  c.  1 1,  costs,  161.  a.  n.  4.  II. 

-  -    -    -  c.  31, writof partition,  169. a.  n.9. 1. 

I  o  &  1 1 W.  3,  c.  t6,  posthumous  child ;  remainder  ; 

me8nepro/its,ii.b.  B.4.  55.b.n.8. 

II  &  19  W.  3,  c.  4,  oaths  of  alle^anoe  and  su- 

premacy, &c.  8.  a.  n.  8.  391.  a. 
n.  2.  II.  7.  nL  I,  2,  3. 

-    -    .    .  c6,  descent  through  aliens,  8.  a.  n.  9. 

19  &  13  W.  3,  c.  9,  naturalieation,  199.  a.  n.  1. 

13  W.  3,  c.  6,  abjuration  of  the  pretender;  civil 
and  military  offices ;  oath  of  alle- 
giance, 99.  b.  0.  9.    933.  a.  n.  1. 

1  Ann.  St.  1,  c.  22,   abjuration  of  pretender, 

92.  b.  n.2.    233. a.  n.  1. 

2  &  3  Ann.  c.  4,  registering  of  deeds  in  the  West 

Riding  of  the  county  of  York,  290.  b. 

n.  i.xin. 

-  -    -    *    c.  5,  will ;  custom  of  province  of 

York,  176.  b.  n.  5. 
.    .    .    .    c  6,  s.  17,   apprentices  at    sea; 

wages,  117.  a.  n.  1. 
4  Ann.  c.  1 6,  demurrer ;  jury ;  attornment,  79.  a. 

n.  3.     1 19.  b.  n.  9.     157.  a.  n.  4. 

309.  a.  n.  1. 

-  -   -  c  16,  8.  4&5,  pleading  sereral  matters 

for  defence ;  costs,  303.  a.  n.  1. 

-  -   -  c.  16,  s.  6&7,i>iffi€;  jories,i55.b.  n.9. 

-  -    -  c.  16,  s.  12,  bond ;  pleuling,  212.  b.n.  1. 

-  -   -  c.  16,  s.  16,   fines  of  land;    actioo, 

252.  b.  n.  1. 

-  -   -  c  16,  s.  21,  warranties,  373.  b.  n.  1. 

-  -   -  c  16,  8.  27,  account ;   executors  of  a 

guardian,   bailiff,  &c.   90.  b.  n.  5. 

172.  a.  n.  8.     199.  b.  n.  1. 
4&  5  Ann.  (or  4  Ann.)  c.  16,  venire  fadat; 

vtsfie;  costs,  125.  a.  n.  2.      161.  a. 

n.  4.  IL 
.    .    .    .  (or  4  Ann.),    c.   16,    hundredors, 

272.  a.  n.  1. 
.    .    .    -  (or  4  Ann),  c.  16,  statute  of  limita- 
tions; entry  ;  fine  of  land,  250.  a. 

n.  1. 
.    -    -    -  (or  4  Ann.),  c.  16,  warranties,  224.  a. 

n.  1.   373.  b.  n.  2. 
.    -    .    -.  (or  4  Ann.),  c.  16,    attornment, 

215.  a.  n.  2. 

6  Ann.  c.  18,  s.  1,  holding  over,  57*  b.  n.  9. 

-  -    -  c.  21,  deaneries,  95.  a.  n.  4. 

-  -    •  c  31,  fire  accidental,  53.  a.  n.  7.   53.  b. 

n.  5>    57*  s.  n.  1. 

-  -   *  c  35,  registering  of  deeds  in  the  East 

Riding  of  the  county  of  York,  &c. 
290.  b.  n.  1.  XIIL 

7  Ann.  c.  5,  persons  beyond  sea;  aliens;  trea- 

*        son  ;natnraf-boro  subjects,  8.  a.  n.  1. 
199.  a.  n..2. 

-  -   •  c.  18,  advowson,  344.  b.  n.  1. 

-  -   -  c  18,  limitation,  115.  a.  n.  6. 
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7  Aim.  c  18,  remitter;  advowaoD,  34g.b.o.3> 

-  *    -  c.  18,  paioeoen;  advewson,  iG6.b.  n.3* 

943.  a.  n.  1. 

-  .    -  c.  i9t  infants  seiaed  in  trust  or  by  waj 

of  nortESge,  lyi.b.  n.5.  ao5<  a. 
n.  1.9^.  447.  a.  D.  3.  371.  b. 
n.  1.  VIL  a.    990.  b.  n.  1.  VIL 

-  -    -  c.  ^o,  registering  of  deeds  in  Middle- 

sex, 990.  b.  n.  1.  XnL 
8  Ann.  c.  14,  rent ;  distress,  47.  a.  n.  4.  47.  b. 

n.  6,  7.     16a.  b.  n.  6.  II. 
.    .    -  c  14,  action  of  debt,  16a.  b.  n.  6,  L 

ra. 

>    -    -  c  14,  sect  1, distress; execution,  163. b. 

n.6.  IV. 
10  Ann.  c  18,   bargain   and   sale;    evidence, 

sa5.  b.  n.  a. 
la  Aim.  at.  a.  c.  14,  recusancy ;  advowsons,  &c. 

391.  a.  n.  a.  IL  7. 

-  -    -    at.  a,  c.  16,  interest;  osary,  4.  a.  n.  1. 

I  Geo.  t,  St.  a,  c*  4,  s.  a,  naturaliation,  lag.  a. 

n.  1. 
•    -     -    St.  a,  c.  5,  riots,  357.  a.  n.  3. 

-  -     -    St.  a,  c  13,  see  of  Rome,  391.  a.  a.  a. 

Hi. 

-  -     -    Stat  a,  c.  13,  oath  of  supremacy, 

391.  a.  n.  a.  IL  3.  m.  3. 

-  -     '    c.  13,  abjuration  of  pretoider,  and 

oath  01  allegianoe,  9a.  b.  n.  a. 
391.  a.  n.a.  II.  3. 

-  -     -    c.  38,  septennial  partiaments,  110.  a. 

n.6. 

-  -     -    Kss.  a,  c.  55,  recnsancy;  registra- 

tion, 391.  a.  n.  a.  n.  7. 
3 Geo.  1.  c  18,  recusancy;  purchases;  re^- 
tntion;  inrouneat,  391.  a.    n.  a. 
n.  7.  DX  1.  » 

5  Geo*  1.  c  6,   corporations,  391.  a.   n.  a. 

IV.  a. 
6 Geo.  1.  c  5,  Ireland;  appellant  jurisdiction, 
141.  b.  n.  a. 

6  Geo.  1.  c.  17,  fisctory  in  Portugal,  391.  a.  o.  a. 

IV.  6. 
9  Geo.  1.  c  7,  churchwardens,  3.  a.  n.  4. 

II  Geo.  1.  c.  16,  will;  custom  of  London,  176.  b. 

n.  5.  9. 

3  Geo.  a.  c.  35,  s.  8,  panel  to  writ  of  venire 

faciag,  155.  a.  n.  a. 

-  -     -    c.  35,  s.  9,  juries  in  Wales,    155.  a. 

n.3. 

4  Geo.  a.  c  ai,  persons  bom  beyond  sea;  aliens; 

troson,  8.  a.  n.  1.     139.  a.  n.  a. 

-  -     -    c  38, landlord  and  tenant ;  rentseck ; 

dbtress ;  holding  over ;  double  rent ; 
ejectment;  injunction,  47.  b.  n.  7. 
57.  b.  n.  a.  143.  a.  n.  3.  163.  b. 
n.6.  nL 

-  -     -    c.  a8,  s.  1,  holding  over ;  double  rent ; 

entry ;  notice,  370.  b.  n.  1 . 

-  -     -    C88,  s.a&4,  ejectment;  landlord 

and  tenant,  ao3.  a.  n.  3. 
6 Geo.  a.   c  5,  recusancy;   inrolment;   pur- 
chases, 391.  a.  n.  a.  HI.  i. 

8  Geo.  a.  c  6,  xefpstering  of  deeds,  390.  b.  n.  1. 

xm. 

9  Geo.  3.  c  3,  s.  6,  (Irish  stat)  lease;  evidence, 

371.  b.  n.i.  VI.  3. 
•    -     -    c.  36,  civil  and  military  offices,  391.  a. 
n.  2.  IV.  4. 
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Skitutes  cUedf 
iiGep.  a.  c   17,   recnsancv;  advowaons,  &c. 
391.  a.  n.  a.  IL  7. 

-  -  -  c.  19,  (ottered  by  57  Oeo,  3,  c.  5a.) 
justices  of  peace;  action  on  case; 
distress;  holding  over ;  double  rent; 
landlord  and  tenant;  attornment, 
47.  b.  n.  1. 7.  143.  a.  n.  3.  57.  b. 
n.  3.  143.  a.  n.  s.  163.  b.  n.  6.  L 
m.    309.  a.  n.  1. 

-  -  -  c.  19,  s.  10,  sale  of  distress,  47.  b. 
n.  4. 

14  Geo.  a.  c.  ao,  occupancy ;  estates  pur  outer  «jf, 
41.  b.  n.  4.    398.  a.  n.  1. 

-  -     -    o.  30,  s.  9,  44.  b.  n.  5. 
16  Geo.  a.  c.  3e,  marriage  of   lunatics,   80.  a. 

n.  1. 
18  Geo.  a.  c.  18,  s.  4,  challenge;  panel;  knight, 
156.  a.  n.  3. 

34  Geo.  a«  c.  18,  time;  actions  on  penal  statntes, 
135.  a.  n.  a.     157.  a.  n.  4, 

-  -     -    c.  48,  Michaelmas  term,  135.  a.  B.  a. 

35  Geo.  3.  c.  39,  aliens;  descent,  8.  a.  n.  3. 
a6  Geo.  a.  c.  33,  marriage,  79.  b.  n.  1,  a,  &  4. 
•     •     -    c.  33,  s.  11,  marriage;  infut;  guar- 
dian, 88.  b.  n.  16. 

31  Geo.  a,  c.  10,  s.  10,  apprentices  at  sea; 
wages,  117.  a.  n.  1. 

-  -    -    -  c.  14.  customary  freehold,  59.  b.  n.  I. 
I  Geo.  3,  c.  3,  (Irish  stat.)    lease;  evidence, 

371.  b.  n.  1.  VI.  a. 

5  Geo.  3,  c.  17,  lease  of  tithes;  action  of  debt, 
44.  b.  n.  3.     163.  b.  n.  6.  L 

6  Oeo.  3,  c.  63*  abjuration  of  pretender,  or 
oath  of  abjuration,  93.  b.  n.  a. 
391.  a.  n.a.  II.  3. 

9  Geo.  3,  c.  16,  limitation  of  king's  title,  119.  a. 

n.  1. 
13  Geo.  3,  c.  11,  marriages  of  the  royal  Duifily, 

133.  b.  n.  I. 

13  Geo.  3,  c.  14,  aliens,  a.  b.  n.  a. 
.    .    .    >  c.  31,   persons   bom   beyond    sea; 

aliens;  treason,  139.  a.  n.  3. 

14  Geo.  3,  c  79,  interest;  usury, 4.  a.  n.  1. 
17&  18  Geo.  3,  c.  49,  s.  1,  (Irish  stat.)  gavel- 
kind in  Ireland,  176.  a.  n.  1. 

18  Geo.  3,  c.  60,  Roman  catholics,  391.  a.  n.  3. 
IILb,3. 

33  Geo.  3,  c.  63,  Ireland;  parliament  of  Great 
Britain,  141.  b.  n.  3. 

33  Geo.  3,  c.  38,  parliament  and  courts  of  Ire- 
land, 141.  b.  n.  3. 

36  Geo.  3,  c.  36»  debtors  to  the  crown,  191.. a. 
note,  sect.  VI.  9.    309.  a.,  n.  1.  IV. 

36  Geo.  3,  c.  107,  militia  act,  (Repealed  by 
43  Geo.  3,  r.  90,  which  preacribei  a 
new  oath),  391.  a.  n.  3.  IV.  3. 

31  Geo.^,  c  33,  Roman  catholics,  391.  a.  n.  a. 
IV.  4.  6. 

39  &  40  Geo.  3,  c.  67,  act  of  union,  141.  b.  n.  t 
under  n.  a. 

-  -  -  -  c.  98,  accumulation,  390.  b.  n.  1. 
XVIL 

43  Geo.  3..  c.  90.  See  a6  Geo.  3,  c.  107,  un- 
der the  head  Statutes  cited  of  this 
Index. 

430eo«3.  c<30,  Roman  catholics,  391.  a.  n.  ^ 

in.  3. 

65  Geo.  3,  c.  184,  ych.  part  1,  stamps  act,  338.  a. 
n.  1. 
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INDEX   TO   NOTES. 


Statutti  dud, 
55  Geo.  3,  c.  193,  de^iw  of  copyhold,  ill.  b. 

n.  •.  under  n.  1. 
57  Oeo.  3,  c  53.    See  1 1  Geo.  %  c.  19,  under 
the   head  6lra<utef   cited    of   tfaif 
Index. 
-    *    -    c«  9a,  comioissioiis  in  the  army  and 
navy;  see  the  note  at  the  end  of  the 
3d  volume. 

Stemards 

Of  manors,  who  may  be,  and  how  created,  68*  •- 

n.  5.    3.b.  n.4.    61.  b.  n.  1. 
Whether  stewards  by  (mtoI  can  take  sorrenden 

of  copyhold,  out  of  court,  j^.  a.  b.  6. 

Sterlings  307.  b.  n.  1. 

Sh'ongers 

To  a  deed  may  uke  by  way  of  remamder,  36.  b. 

n.4. 
To  a  6ne  are  barred  unless  they  claim  within  five 

years,  131.  a.  n.  3. 

And  tMigf  may  be  ^partenant  to  a  leet,  131.  b. 
n.  7. 

Subinfeudation 
Of  a  subject,  with  respect  to  tenures  of  the  king 

%a  de  honors,  108.  a.  n.  3. 
Was  resorted  to,  as  an  artifice,  to  elude  the 

feudal  restraint  upon  alienation,  191.  a.  note, 

sect  VI.  6. 11. 
Its  effect  on  warranty,  365.  a.  n.  1. 

Subfeots, 

A  person  bom  bevond  sea,  whose  lather,  or 
paternal  grandfather,  was  a  natural-bom  sub- 
jeet,  and  not  a  traitor,  nor  in  fhe  service  of  an 
enemy,  is  also  a  natural  bom  rabjec^  6.  a.  n.  1. 
139.  a.  n.  9. 

Natural-bom,  may  derive  a  title  by  descent 
through  aliens,  except  in  certain  cases,  8.  a.  n.  9. 

Though  bom  in  partSbus  trantmarmu,  138.  b.  n.  9. 

Their  right  to  petition  die  king,  and  parliament, 
357.  a.  n.  3. 

Subpixna, 

The  %vrit  of  subpcma  was  adopted  by  the  court  of 
chancery  from  the  common  law  courts,  191.  a. 
note,  sect.  VL  11.     371.  b.  n.  1.  II. 

This  introduced  a  new  judicial  power  into  the 
jurisprudence  of  England,  390.  b.  n.  i.  I.  3. 

A  confidence  or  tmst  cannot  be  enforeed  at  com- 
mon law ;  and  the  only  remedy  is  by  tubpcBita 
in  chancery,  390.  b.  n.  i.  III. 

Stibstitution, 
By  the  Roman  law. 
The  vulgar,  the  papillar,  and  thefuoft  pupillar, 

191.  a.  Dote,  sect.  VI.  5. 
Successive  fidei  commissary,  ibid.  sect.  VI.  7. 
■By  the  law  of  France,  ibid.  sect.  VI.  7. 

Succession^ 
Wardship  in  chivalry  was  a  subject  of  succession, 

but  guardianship  in  socage  is  not,  88.  b.  n.  13. 
As  to  sole  corporations,  and  improper  aocage- 

reliefs,  93.  a.  n.  3. 
By  the  civil  law,  how  it  differs  from  succession 

by  the  feudal  law,  191.  a.  note,  sect.  VI.  4. 
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SuccesiOTif 
When  the  "wofd  it  Becseaoy  for  pMsawa  fee 
simple,  m  cue  of  a  gift  to  a  ooipontSco. 
94-  b.  n.  4.  '^ 

Sufferancef 
Tenant  at,  who  if,  57.  b.  n.  5.    370.  b.  n.  1. 

Si^ragan  biskoptf 
Are  distinguished  into  bishops  of  diocesei,  and 
bishops  of  an  niferior  ofder.    It  u  not  ntnal 
to  appoint  the  latter,  94.  a.  n.  3. 

Suits, 

Actual,  131.  a.  a.  1. 
Civil,  135.  a.  a.  9. 
Criminal,  ibid. 

False  and  malicioai.    See  AeHmth  aod  131.  b. 
n.  3.    135.  b.  n.  1. 

Summontito  setviHif  171.  a.  n.  1. 
SumnumSf 
The  writ  of,  in  a  common  lecovery,  must  be  re- 
tnmed,  so  that  judgment  may  be  given  belire 
the  vouchee's  death,  lag.  a.  n.  1. 

And  sevenace  of  a  sarviviDg  paicener^  i78*a- 

n.  4. 

Sitndayf 

It  not  dk^jwridieut  for  some  pirpotei,  yet  it  it 
for  other  purposes,  135.  a.  n.  1. 

Suprememyy 

Oath  0^  190.  a.  n.  3.    933.9.11.1.   391.9.11.2. 
Sureties 

For  debtors  to  the  crown,  309.  a.  n.  1.  V.  3. 

Surplusage^ 
In  pleading,  303.  b.  n.  1. 
Rent  by  surplusage,  150.  b.  o.  4. 

Surrender, 
To  one  jomtenaat,  enures  to  both,  183.  a.  iL3t. 
By  deed,  by  m  infrnt,  whether  Toid,  or  voidable, 

51.  b.  n.  t. 
Of  copyhofd,  and  common  recovery  by  plaint  for 

betterassurance—enly  one  fine  i  due,  903.  b. 
n.  1. 

How  a  surrender  differs  fin>m  a  release,  337.  b.  n.  i . 
To  give  it  legal  effect,  must  be  made  to  the  imme' 

diate  reversioner  or  remainder-roan,  337.  b.11.9. 
Whether  a  deed  void  as  a  surrender  may  operate 

as  a  covenant  to  stand  seised,  337.  b.  n.  3.  " 
(Except  in  case  of  a  copyhold  or  customary  inte- 
rest) roust  be  in  writing,  338.  a.  n.  1 . 
Made  by  note  in  writing  whether  it  is  liable  to 

stamp  duty,  338.  a.  n.  1. 
In  law,  or  by  implication,  may  be  made  of  a  ftrtme 

lease,  by  the  lessee's  taking  a  new  lease,  338.  a. 

n.  3. 
Of  tenas  of  years,  338.  b.  n.  1. 
See  more  concerning   Snrreaden,  16.  b.   n.  3. 

43.  a.  n.  5.    49.  a.  n.  6.    57.  b.  n.  5.    58.  a. 

n.  4*    58.  b.  n.  5.  7.    59.  a.  n  4.  6.    ^.  b. 

^  3»  3*  4»  5>  G-    60.  a.  n.  3,  3.    6o.  b.  a.  1. 

61.  a.   n.  3.    63.  a.   n.  1,  3.     111.  b.    n.  1. 

163.  a.    n.  1.    190.  b.  n.  4.    303.  b.  n.  3. 

318.  b.  n.  1.    37i.b.  n.i.Vn.9.    390.b.  ili. 

y.4. 

Survivorship, 
113.  a.  n.  3.     180.  b.  n.  3.     181.  b.  n.  1.  3.  5. 
183.  a.  n.  1, 3.     185.  b.  n.  l.    346.  a.  n.  1. 
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Smaue,  or  StupetuMn^ 

(ff  «  teigiiiory,  I3.a.  1I.4*     I4^.b.  ii.3. 

Of  hw*  W  regal  Atkoritj  is  condemned,  hy  the 
^  of  r^its,  widioat  any  exception,  ifiO.  a.  n.  4. 
Of « latt-aervioe,  148.6.  n.  1. 


Bexae  from  an  arrest  made  virtuU  officii,  on  just 
groand  of  sntpicioD,  is  at  the  party's  peril, 
161.  a.  It.  3. 

Sfigraphay  143- 1'«  °*4« 

Tht  remnant  of  it  cannot  be  dnly  comprehended 
vithoot  some  knowledge  of  homage.dcc  105.  a. 


TA 


T. 


rd{, 


Whedier  donee  in,  may  stand  seised  to  an  use, 

19.  b.  n.  3. 
Male  caflDOt   be  faiherited  by  female  claiming 

throogb  a  male,  19.  a.  n.  4. 
Of  what  it  may  be,  so.  a.  n.  5. 
Eitites purauUrvie,  terms  for  yean,  and  peiso- 

nl  cbattds,  cannot  be  entailed  withbi  the  statute 

aedMaaa*  SO.  a.  n.  5. 
Stftknenta  answering  the  purposes  of  an  entail 

say  be  made  of  estates  pur  outer  vie,  by  way  of 

reiBHDder ;  and  of  terms  for  years  and  personal 

f^^tyi*  by  executory  dcTiie  or  by  deed  of  trust, 

ibid. 
Or  not,  by  devise,  so.  b.  n.  &.    fit.  a.  n,  1. 
W<«ds  which  before  the  statote  de.  domt  would 
have  paaaed  cmly  an  estate  in  frankniarrim, 
and  after  the  statote  an  estate  tail  with  a  tee 
expectant,  si.  a.  n.  1. 
Wh^herthe  words  heirt  in  the  premises,  and  hein 
^tke  body  in  the  habendwM,  pass  an  estate  teil 
^tbcrat  any  fee  expeotaot  or  an  estate  tail  with 
a  fee  expectant,  31.  a.  n.  s. 
Or  fee,  by  deed,  si.  a.  n.  1.  3.7.    si.  b.  n.s. 

S7.  a.  n«  1. 
General  or  special,  SI.  a.  n.  4. 
Donee  in,  of  whom  he  shall  hoM,  33.  a.  n.  s,  3, 4. 
Femak,  whether  allowable  by  law,  35.  a.  n.  1. 
Ornot,  for  oncertainty  or  remote  possibility,  35. b. 

a.  a.  4. 
What  words  gi?e  a  separate  estate  tail  to  hus- 
band, what  to  wife,  what  a  joint  estate  to  both, 
and  what  a  contingent  remainder  in  tail  to  the 
i»ae,s6La.  n.3.    36.  b.  n.i,s.    319.  a.  n. 3,3. 
Whether  execoted  in  a  tenant  for  life,  where 
there  is  a  possibility  of  a  mesne  estate's  inter- 
posing  38-  a.  n.  7. 
Wbere  husband  and  wife  are  tenants  in  special 
oil,  and  the  husband  is  attainted,  &c.  and  dies, 
having  issue  by  his  wife,  she  may  lease  under, 
33  H.  8.    38.  b.  n.  1. 
Tenant  in  tail  after  possibility,  &e.  whether  he 

Ctti  infer  a  recovery,  ibid. 
Where  a  tenant  in  rail  has  the  r^venkm  or  remain- 
der in  Ice  by  descent,  a  recovery  is  preferable 
to  a  fine,  isi.a.  n.  *.  under  n.  1. 
Imd  OAe  allows  a  present  estate  tail,  in  a  case 

of  double  possibility,  184.  a.  n.  1. 
Power  of  suffering  a  recovery,  and  of  levying  a 
fiat,  is  faueparably  inherent  to  an  estate  tail, 
333.  b.  n.  1 . 


TaU, 


Effect  of  wnmgfni  alieHalaoas  by  tenant  in  tml, 

369.b.n.  1.  300. a. n.3.  331.8.  n.i.  333. a. 

n.  1.   373»b.  n.  1. 
Consequences  of  the  mtrodnction  of  entails  by 

the  statute  de  domi,  S9O.  b.  n.  1 .  V.  3. 
Baron  tenant  in,  of  wife's  lands,  et  viee  wnd, 

how  the  tail  may  be  barred,  390.  b.  n.  1.  V.  3. 
Of  rent  and  of  land,  difference  between,  398.  a. 

n.  1. 
Effect  of  a  feoffment  by  tenant  in  tail,  336.  b^ 

n.  1.  IV. 

Effect  of  the  statute  de  domt  upon  fees  simple 
conditional  at  common  law,  337.  a.  n.  s.  L^ 

Effect  of  a  common  recovery  in  barring  limita- 
tions subsequent  or  collateral  to  an  estate  tail, 
ibid.  n.s.n.  1. 

With  the  reversion  in  the  king,  how  afiected  by 
divers  statutes,  373.  b.  n.  1. 

Wnth  the  reversion  in  the  king  since  34  H.  8,  c.  so, 
ibid.  n.  3. 

What  shall  be  said  to  be  a  ^It  in  tml  by  the  king 
within,  34  H.  8,  c.  so,  ibid.  n.  3. 

With  the  reversion  in  the  king  was  barred  at 
common  law  by  fine  or  recovery,  yet  the  re- 
version remained  in  the  king;  the  law  In  this 
respect  since  the  34  H.  8,  c.  so,  ibid.  n.  3. 

With  the  reversion  in  the  king,  as  to  disseisin, 
373.  a.  n.  1. 

With  the  reversion  in  th^  king  withm  34  H.  8, 
c.  so,  whether  It  may  be  barred  by  a  dSsse'isin 
and  a  fine,  ibid.  u«  s. 

As  to  implied  warranty,  384.  a.  n.  1. 

What  limitatmns  will  create  or  not,  376.  b.  n.  1 . 

Power  of  donee  in  to  alien  cannot  be  restrained 

Condition, 

limitation. 

Custom,  ^  379-  b.  n.  i. 

Recognizance, 

Covenant, 

A  condition  against  an  attempt  to  suffer  a  re- 
covery, or  a  condosion  to  suffer  a  recovery, 
cannot  be  annexed  to  an  eitate  in,  ibid. 

A  provision  for  trustees,  on  the  birth  of  children 
to  whom  estates  tail  are  limited,  to  determine 
these  estates,  and  limit  estates  to  them  for 
life,  and  to  their  children  in  strict  settlement, 
is  within  the  rule  against  perpetuities,  and 
void,  ibid. 

Under  a  power  to  appoint  the  fee  generally,  as 
to  all  persons,  estates  for  life  to  children  un- 
born at  the  creation  of  the  power,  and  remaii^ 
ders  to  their  children  in  strict  settleoient,  are 
allowed,  ibid. 

Otherwise  when  the  objects  of  the  power  are 
specified,  ibid. 

Sea  mors  concerning  Estates  Tail,  19.  a.  n.  1.  to 
s8.  b.  n.  3,  bora  indusively.  30.  a.  n.  3. 
43.  a.  n.  4.  44.  a.  n.  s.  44.  b.  n.  1.  7.  46-  a. 
a6«  60. a.  n.3.  60. b.  n.1,3.  iio.b.  n.4. 
131.  a.  n.  1,  3.  154.  b.  n.  5.  163.  b.  n.  4, 
173.  a.  n.  3,4.  173.  b.  n.  i.  177- b.  n.  1. 
183.  b.  n.  5.  184.  a.  n.  s.  191 .  a.  note,  sect. 
VI.  7, 8.  300.  b.  n.  1.  SOS.  b.  n.  s.  S05.  a. 
n.  1.  3dly.  so8.  a.  n.  1.  S18.  b.  n.  s  $.  3||. 
SSQ.  a.  n.  3.  334.  b.  n.  1.  336.  a.  n.  1. 
S41.  a.  n.  4.  346.  a.  n.  i.  371.  b.  n.  1.  V. 
S90.  b.  n.  1.  Vri. 
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Tailzies^ 
Or  entails  of  Scotland,  191.  a.  note,  net.  VL  7. 
334.  a.  n.  1.    890.  b.  n.  1.  V.  5. 

TakSf  158.  a.  n.  5. 

Talesmerif  979.  a.  n.  1. 

Tallages,  59.  b.  n.  7. 

Tanisttyf 

The  ciutom  of,  110.  b.  n.  1.    176.  a.  b.  1. 

TaxeSf 

In  the  reign  of  Edw.  L  were  levied  with  the  con- 
sent of  the  oommonsi  which  gave  them  great 
weight,  a6o.  a.  n.  1. 

Tetnvoralties, 

Of  bishops,  94.  a.  n.  3.    1 19.  a.  n.  1.   isi.  b.  n.  1. 

Tenants  in  Chiefi  108.  a.  n.  3. 

Tenants  in  Common^ 
As  to  waste,  53.  b.  a.  10. 
Under  two  inconsistent  devises  in  the  same  will, 

lis.  b.  n.  1. 
Bj  partition,  i  e.  by  severance  of  the  unity  of 

title,  with  respect  to  parceners,  167.  b.  n.  3^ 
With  respect  to  partition,  by  coomion  law,  and 

by  statute,  169.  a.  n.  a.  I.    187.  a.  n.  9. 
Remedy  of  one  against  the  oUier,  179>  a.  n.  8. 
By  prescription,  188.  b.  n.  3. 
Whether  a  tenancy  in  coomion  may  be  implied 

by,  equally  to  be  dkided,  or  by  epuUh/,  190.  b. 

n.  4* 
Cannot  release  to  each  other,  193.  a.  n.  1. 
With  respect  to  cross-remainders,  195.  b.  n«  1. 
With  respect  to  actions  by  or  against  them,  ibid. 

n.  3. 
As  to  actions  of  account  under  4  Ann.  c.  16. 

199.  b.  n.  1. 
Orant  by,  how  it  operates,  3^.  b.  n.  1. 
See  JointenatUt,  Leata,  45.  a.  n.  7. 
See  more  concerning  Tenants  in  Common,  i83.b. 

n.  5.   184.  a.  n.  3.  and  189.  b.  n.  3.  to  300.  b. 

n.  1.  both  inclusively. 

Tenants  by  Copy  tf  Court  Roily 

See  CopyMd  and  fiiitomary  FrediM,  and  litt 
i  73.  n.  1.  and  58.  a.  n.  9.  to  63.  a.  n.  3.  both 
mdusively. 

Tenants  by  Curtesy, 
See  Cvrtety,  and  39.  a.  n.  3.  to  30.  b.  n.  6.  both 
inclusively. 

Tenants  in  Dower, 
See  Dower,  and  30.  b.  n.  7.  to  41.  a.  n.  5.  both 
inclusively. 

Tenants  in  Fee,  . 

See  Fee,  and  i.a.  n.  1.  to  18.  b.  n.  7.  both  in- 
clusively. 

Tenants  for  L^, 

Faying  off  a  charge,  may  keep  it  on  foot,  339.  b. 

n.  3. 
Or  for  years,  as  to  warranties,  373.  b.  n.  3. 
See  also  Ettata,  and  41.  b.  u.  1.  to  43.  b.  n.  3. 

both  inclusively,  and  57.  a.  n.  1.   180.  b.  n.  7. 

Tenant  to  the  Prcecipe, 
See  Tail,  303.  b.  n.  1.  IV.    365.  a.  n.  3. 

Tenant  Right  qf  Renewal,  990.  b.  n.  1.  XI. 


TE 


TenanU,  by  Statute  Merchant,  by  Statute 
Staple,  or  by  Elegit, 
55.  b.  n.  13.   1^.  a.  n.  1.   187.  a.  n.  3.  949.  b. 
n.  1.  851 .  b.  n.  3.  357.  b.  n.  1.   330.  b.  n.  1. 

Tenants  by  Sufferance, 
Or  at  wilC  as  to  disseisin,  330.  b.  n.  1. 
See  also  57.  b.  n.  4,  5.  7.    370.  b.  n.  1,    373.  b. 
n.  1. 

Tenants  in  Tail, 
Having  the  reversion  or  remainder  in  fee  by 

descent,  should  rather  suffer  a  recovery  than 

levy  a  fine,  131.  a.  n.  *. 
Their  alienation, 

With  respect  to  the  issue,  396.  b.  n.  i. 

As  to  the  reversbner,  337.  a.  n.  i. 

As  to  those  in  remainder,  337.  a.  n.  3. 
Their  feofiinent  reduces  the  issue  to  a  formedoo, 

331.  a.  n.  1. 
A  baxpun  and  sale,  release,  covenant  to  atand 

seised,  or  anv  other  conveyance  operating  by 

way  of  grant,  by  tenant  in  taol,  passes  a  base  fee, 

and  reduces  the  issue  in  tssl  to  entry,  or  action 

to  avoid  it,  331.  a.  n.  1. 
See  also  Tat/,  and  19.  a.  n.  1.  to  37.  b.  a.  1.  both 

inclusively,  and  I3i.  a.  n.  1.    135*  a.  n.  1. 

Tenants  in  Tail  after  Possibility  ff  Issue 
extsnctf 
As  to  waste,  and  the  pra;>erty  of  trees  cat 

down,  37.  b.  n.  3. 
As  to  forfeiture,  38.  a.  n.  i,  9. 
See  also  38.  a.  n.  3.  to  38.  b.  n.  9.  inclusively. 

Tenants  by  the  Verge, 

61.  a.  n.  9.  to  63.  a.  n.  3.  both  inclusively. 

Tenants  at  Will, 
49.  a.  n.  I.    55.  a.  n.  1.  to  57.  b.  n.  7.  both  in- 
clusively, 67.  b.  n.  9.    370.  b.  n.  1. 

Tenants  Jor  Years, 

As  to  waste,  57.  a.  n.  1.  ^ 

As  to  holding  over,  67.  b.  n.  8. 

Every  tenant,  according  to  modem  determina- 
tions, is  a  tenant  for  a  year  or  more,  and  not 
a  tenant  at  will,  370.  b.  n.  i. 

From  year  to  year,  ibid. 

Their  possession  is  the  possession  of  tha  imme- 
diate freeholder,  316.  b.  n.  1. 

Tenancy  for  years  and  remainder  for  life  are 
both  held  of  the  reversioner,  ibid. 

See  also  Terms  for  Yean,  and  44.  a.  n.  l.  to 
54.  b.  n.  4.  both  inclusively. 

Tender, 
Effects  of,    at   different   times,   160.  b.  n.  4. 

303.  a.  n.  3. 
To  an  heir  where  asngns  only  are  mentionedr 

335.  b.  n.  1 1. 
Goodornet,307.  a.  n.  3.  |p7.b.  n.3.  3ii.a.-n.i. 

Tenement, 

Extent  of  the  word,  6.  a.  n.  3. 

May  include  dignities  and  titles  of  honoar  having 

raation  to  some  place,  30;  a.  n.  3. 
Includes  rents,  164.  a.  n.  6,  7. 
Tenendum 
Ut  de  honore  et  non  ta  capiu,  108.  a.  n.  3. 

Tenet, 
Thevarioos  applications  of  the  verb«  1G7.  a.  n.  1. 
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■nd  history  of,  64.  a.  n.  1.     191.  a.  note. 
Of  iuids  in  the  hands  of  subjects,  uniTcrsallj 

fsndsl  in  Eneiand,  65.  a.  n.  1. 
Whete  allodial  uod  aahsists,  ibid. 
WStuj,  abolished  by  la  Car.  3,  67.  b.  n.  1. 

85.  a.  n.  1.     191.  a.  note,  sect.  VI.  11. 
lieodal^  whether  established  in  Englaod  bclbre  the 

oooqoest,  76.  b.  n.  1.    83.  a.  n.  1. 
hempiie,  67.  b.  n.  1.     77.  a.  n.  1.    87.  a.  n.  1. 

n.  b.  n.  II.     108.  a.  n.  3.  5.    108.  b.  n.  1. 

111.  b.  n.  4.     169.  a.  n.  ft. 
Of  the  king  «t  de  pa-tomd,  77.  a.  n.  1.     108.  a. 

■.9*3- 

rr  de  cttamS,  77.  a.  n.  1.    87.  a.  n.  1.     108.  a. 

Vt  dt  hamore,  77.  a.  n.  1.  108.  a.  n.  3.    111.  b. 


What,  sDd  what  incidents  to,  abolished,  and  what 
pitjciied  by,  12  Car.  9.  85.  a.  n.  I.  141.  b. 
014. 

Bt  rent  for  castle  guard,  their  nature,  87.  a.  n.  1. 

lieir  sereral  incidents,  73.  a.  n.  3.     106.  b.  n.  s. 

107.  a.  n.  a.  5. 

Gaardianship  in  chiraby  abolished  by  19  Car.  fl, 

c.  94.  88.  b.  n.  11.  * 
bi  eapiie  is  improperiy  mentioned  in  la  Car.  9, 

108.  a.  n.  5. 

Ib  bw^age  are  not  varied  by  19  Cir.  %,  c.  94, 

116.  a.  n.  1. 
BsTDoial,  134- h.  n.  i. 
Tcsante  in  England  is  oniversal,  191.  a.   note, 

sect.  VI.  1. 
WSitary,  the  abolition  of,  ibid.  VI.  11. 
Toder  the  statute  quia  cmptara,  397.  a.  n.  9. 1. 


S«e  more  concerning  Tenures,  i.h.  n.  1.  3.  6. 

91.  a.  n.  9.    73.  a.  n.  9,  3,  4.    98.  a.  n.  8. 

6^  a.  n.  s.    68.  b.  a.  5.    70.  b.  n.  9.    93.  a. 

n.  1. 
See  also  Teiiantf  ta  Fee,  &c.  105.  a.  n.  i. 

All  Saints  and  All  Souls  not  within  Micbaehnas 
135.  a.  B.9. 
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Legid  import  of  seTeral  explaiued*  966.  b.  a.  1. 

Termtjor  Years^ 
What  things  shall  go  with,  as  accessary  to  the 

laid,  8.  a.  n.  10. 
Kot  intaiiable  within  the  stat.  de  donit,  thoagh  ca* 
paUeof  being  settled  to  answer  the  purposes  of 
an  iotail,  90.  a.  n.  5. 

■nd  by  whom,  interests  in,  in  the  nature  of 
wm  estate  tail,  may  be  barred,  ibid, 
by  a  general  devise,  49.  a.  n.  9. 
Cfaation  &[,  by  will,  cannot  be  without  observing 
the  requisites  of  the  statute  29 Car.  c.  9.   iii.b. 

a- 3. 
Im  esK,  are  disposable  by  will  as  personal  estate, 

yet  with  some  distinction  between  terms  in 

gT«0  and  terms  vested  in  trustees  to  attend  the 

imkentanee,  1 1 1.  b.  n.  3. 

Assigned  to  attend  the  inheritance^  9o8.  a.  n.  1. 

As  tbey  aAsct  dower,  ibid. 

Mctged  in  the  freehold,  978.  b.  n.  1. 

limited  in  trust,  990.  b.  n.i.  II. 

Attcadnat  upon  the  inberitauce,  inquify  into 

VuL-L 


Terms  Jbr  YearSy 

the  doctrine   of  equity   respecting,   990.  b. 
n.  i.XV. 

The  custody  of  the  deeds  and  a  declaration  of 
trust  in  favour  of  a  second  incumbrancer  ara 
equivalent  to  an  actual  assignment,  990.  b. 
n.  1.  XV. 

When  it  is  safe  or  unsafe  for  a  purchaser  to  Itavd 
them  in  the  old  trustee,  ibid. 

The  possession  of  a  termor  for  years  was  cofisi«» 
dered  the  possession  of  the  freeholder,  330.  b* 
n.  1. 

Whether  a  term  for  yean  merges  in  a  freehold  e» 
outer  droit,  338.  b.  n.  3. 

Are  not  merged  by  a  fine  or  feoffment  to  the  ter- 
mors to  the  use  of  strangers,  or  .for  making  ^ 
tenant  to  the  precipe,  338.  b.  n.  4. 

There  is  no  remitter  to,  349.  b.  n.  1. 

For  more  concerning  Terms  for  Years,  see  Con^ 
veyancen;  Lease ;  Tenants  for  Years,  and  44.  a* 
n.  1.  to  54.  b.  n.  4.  both  inclusively,  111.  b. 
n.  1.  184.  b.  n.  6.  185.  a.  11.  1.  185.  b.  n.  3* 
97i.a.n.i.    971.  b.  n.  1.  V. 

Tea  Act, 

190.  a.   a.  3,  4.      391.  a.  n.  9.  n.  5. 
TestamentSy 

Beferenoe  to  a  dissertation  on  the  lei  loci,  with 
respect  to  testaments,  &c.  in  general,  79.  b. 
n.  1. 

In  many  conntries  in  Europe  the  father  may  ap- 
point guardians  by  testament,  88.  b.  n.  6. 

To  whom  we  ought  principally  to  resort  for  infor- 
mation on  testamentary  subjects,  89.  b.  n.  6. 

See  Devise ;  WUL 

Testatnentutny 

Tbe  true  source  of  derivation  for  th'is,  and  other 
sinular  Latin  words,  110.  a.  n.  1. 

Teste  me  ipso, 

CUusc  of,  when  first  introduced,  7.  a.  n.  9. 

Tkane-Landy 
Coke's  explanation  of,  opposed,  86.  a.  n.9. 

Thaite,  and  Thane-Landy  5.  b.  n«3. 

Timbery 

To  whom  it  belongs,  if  cut  by  tenant  in  tail  alUr 

possibility,  &c.  97.  b.  n.  9. 
If  cut  by  tenant  for  life,  ibid. 
Beech  and  whitethorn  may  be  timber,  by  custom, 

53.  a.  n.  10. 
See  also  53.  b.  A.  1 .  1 15.  a.  n.  15.  990.  a.  n.  1  •. 
Seelfaite. 

Timey 

Of  memory,  44.  a.  n.  i.  86.  b.  n.  a.  105*  At 
n.  1.    I09.b.  n.  9.    iii.a.n.  5. 

Distinction  of  time,  as  to  the  question,  whether 
the  new  deaneries  are  donative  or  fresetUative, 
96.  a.  n.  4. 

Limitation  of  time,  1 15.  a.  u.  1, 3,  3>  4»  5*  ^*  7* 

lapse  of  time  may  make  a  title  against  the  king 
by  prescription,  &c.  or  drive  the  king  to  a 
suit  -,  or  wholly  extinguish  his  title  if  not  ex- 
erted within  a  limited  number  of  years ;  for 
the  rule,  mUlum  tanyiu  occurrit  regi,  is  subject 
to  various  exceptions  both  at  common  law  and 
by  statute,  119.  a.  u.  1. 
o 
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Time, 

Whether  the  ukimum  tempus  pariendi  allowed  by 
'   law  may  be   extended  beyond  forty  weeks, 

1^3.  b.  n.  1,  9. 
Priority  of  tune  in  an  instant,  185.  b.  n.  1. 
Length  of  time  is  against  a  claim  for  dower, 

906.  a.  n.  1. 
The  effect  of  time  in  barring  legal  remedies  and 

conferring  titles,  30a.  a.  n.  (^. 
See  Ltmitatimi  ef  Tltme. 

Tiiheiy 

Whether  demesne,  17.  b.  n.  4. 

Linds,  parchased  by  the  religious  orders  after  the 
GDuncil  of  Lateren,  not  exempt  from,  18.  b. 
n.  3. 

With  respect  to  dower,  33.  a.  n.  3. 

Leases  of,  how  affected  bj  5th  Geo.  3.  c  17. 
44.  b.  n.  3. 

Whether  rent  on  lease  for  years  of  tithes  is  inci- 
dent to  the  reversion,  47.  a.  n.  3. 

Grantable  as  c«pyhold  by  copy,  58.  b.  n.  9. 

Whether  tithe  of  timber  may  be  prescribed  for 
against  the  statute  of  ^Itu  cirdiia,  1 15.  a.  n.  15. 

Remedy  for  predial  tithes  under  3  £d.  6>  c.  13, 
159.  a.  n.  3. 

Under  £.  i  o,  how  recoverable  from  quakers  in  Lon- 
don, by  7  &  8  W.  3.  c.  34.     159.  a.  n.  4. 

17nder  40*.  how  to  be  recovered  by  7  &  8  W.  3. 
c.  6.     ibid. 

In  London,  are  recoverable  before  the  lord  mayor, 
with  an  appeal  to  the  chancellor,  ibid. 

Equitable  remedy  for  tithes,  by  bill  either  in  chan- 
cery or  the  exchequer,  ibid. 

Whether  formerly  cognizable  in  Chancery  or  the 
Exchequer,  ibid. 

Eitra-porocUat,  some  insist,  were  ever  cognizable 
in  the  exchequer  as  a  court  of  revenue,  ibid. 

Reference  to  cases,  &c.  ibid. 

Txile  hy  tohkk  bishops  sit  inparliamentf 

134.  h,  n.  1. 

Titles  ofhonoury 

Whether  they  admit  of  curtesy,  39.  b.  n.  1. 
335.  b.  n.  3. 

With  respect  to  descent,  curtesy,  and  the  king's 
prerogative  in  case  of  abeyance,  165.  a.  n.  6, 7. 

The  effect  of  superadding  an  earldom  in  tul  male 
to  one  having  before  a  barony  in  fee,  with  re- 
spect to  descent,  165.  a.  o.  7. 

See  Digmtia* 

Titles  fin  respect  to  estates). 

Mere  rights  and  titles  in  law  are  deemed  tttaUt  in 
eqakyt  as  to  curtesy,  39.  a.  n.  6. 

By  prescription,  114.  b.  n.  1. 

It  is  more  equitable  to  leave  the  validity  of  sub- 
sisting tittes  to  the  courts  of  justice  than  to 
destroy  them  by  a,  retrospective  act  of  parlia- 
ment, 130.  a.  n.  4. 

Fbes  are  levied  to  guard  a  title  against  chums, 
which  under  the  common  statutes  of  limitation, 
nigbt  subsist  for  so  years,  or  a  much  longer 
time,  131.  a.  n.  1. 

Bormant,  may  be  extinguished  by  a  fine,  ibid. 
'  Paramount,  148.  b.  n.  3. 

Under  a  devise  to  two  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  a»^ 
accepted,  with  a  conveyance  from  the  trustees, 


Titles  (in  respect  to  estates)^ 

and  without  the  concurrence  of  the  hdr  it  law, 
191.  a.  n.  I. 

Are  accepted,  notwithstanding  the  wife,  or  hus- 
band, of  a  mortgagee  in  fee  is  entitled  at  law  to 
doweror  curtesy,  805.  a.  n.  1.  4thly. 

The  practice  of  conveymg  titles  to  estates,  with 
respect  to  terms  of  years,  and  right  of  dower, 
306.  a.  n.  1. 

Of  enti-y,  353.  b.  n.  1. 

And  rights  might  iie  released,  but  were  not  assign- 
able at  common  law ;  how  the  oonunon  law  is 
altered  in  this  respect,  365,  a.  n.  1. 

Depending  on  the  destruction  of  contingent  re- 
nuunders,  390.  b.  n.  1.  V.  4. 

The  different  degrees  of  title,  in  a  disseisor,  &c. 
347.  b.  n.  1. 

Where  the  purchaser  has  fair  notice  of  a  defect, 
and  the  covenants  do  not  extend  to  it,  384.  a. 
n.  1. 

As  to  the  purchaser's  remedy,  for  a  defect,  ex- 
clusively of  the  warranty  or  covenants,  or  where 
the  same  do  not  reach  the  defect,  ibid. 

Tournsy 

Frequency  of  holding,  how  affected  by  Mag, 
Chart.  115.  a.  u.  10,  11, 13,  13. 

ToxonSy 
Difference  l>ctwccn  a  town  and  a  borou^  108.  b . 

n.  3,  3,  4. 
Upland,  110.  b.  n.  1. 
Corporate,  iri.  b.  11.  3. 
Sec  also  1 10.  b.  n.  3.    135.  a.  n.  8. 

Trade, 

47.  a.  n.  14.  173.  n.  n.  7.  183.  a.  n.  4.  191.  a. 
note,  sect.  VI.  8,  9.    3o6.  b.  n.  1. 

Transmutation  of  Possession, 

Distinction  between  uses  raised  by  transmutation 
of  |K)s»ession  and  those  raised  without  such 
transmutatlui),  133.  a.  n.  8.    37l.b.  n.  i.-YI. 

Traverse, 
Seisin  of  fealty  doth  not  estop  the  tenant  from 
traversing  the  seisin  of  other  services,  68.  a. 
n.  6. 

Treason, 

13.  a.  n.  7.  35.  b.  n.  3.    7-4 •  b*  Q*  >•    '^S*  b.  n.  3. 

133.  a.  n.  4.     156.  a.  n.  4,  5.     156.  b.  n.  3. 

157.  a.  n.  4.    157.  b.  11.  8. 
See  Attainder. 

Treasure  trove,  119.  a.  n.  1. 

Trees, 
Whether  trespass  (by  a  copyholder)  lies  against 

the  lord  for  cutting  trees,  61.  a.  n.  4. 
Cut  down  by  tenant  for  life  liable  to  impeachment 

of  waste,  may  be  seised  by  the  person  having 

the  first   remainder   uf  inheritance,  3i8.  b. 

n.  3. 
See  WaUe. 

Trespass, 
Action  of,  where  it  lies,  57.  b.  n.  4.    60.  b.  n.  4. 
Procurers  of,  statutes  relative  to,  181.  a.  n.  1. 
Whcdher  catui  que  use,  before  entry,   has  the 

possession  for  all  purposes^  except  treipati, 

366.  b.  u.  (A). 
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Trespass^ 
Se^  mdre  coneeniing  Trespass,  33.  a.  n.  1  o.   57.  a. 

Q-  4-     57-  ^*  1^3*    6i*s*  n.  4.     88.  b.  n.  15. 
139.  a.  n.  7. 

IKdrrcoce  in  the  mode  of  trying  the  exiitence  of 
poUic  and  private  statutes,  98.  b.  n.  1. 

Tor  crimes,  are  liable  to  be  delayed,  by  challenges 
for  default  of  hnudredors,  or  with  respect  to 
the  vuine  of  the  indictment,  125.  a.  n.  a. 

Kew  trials  may  be  granted  in  civil  cases,  bat  not 
incriounal  or  penal  cases,  155.  b.  u.  5. 

Error  on  the  determination  of  facts  cannot  be  re- 
TCfsed  but  by  an  attaint  or  a  new  trial,  259.  b. 
n.  1. 

By  wager  of  battle,  S94.  b.  n.  1. 

See  more  concerning  Trials,  16.  b.  n.  3.  74  a. 
0.4.  74.  b.  n.  1.  115.  a.  n.  4.  125.  b.n.  1. 
]s6.  a.n.  2.  129.  b.n.  2.  132.  b.n.  1.  154.8. 
a.  2.  155.  b.  n.  4.  206.  a.  n.  1.  27s.  a. 
n.  1. 

Trmty  CoilegCj  Cambridge^ 
MThrther  the  visitatorial  power  granted  to  the 
bishop  of  Ely  over  the  college,  extended  to  his 
successors,  94.  b.  n.  5. 

TriorSf 
Of  challenges  to  jnrors,  158.  b.  n.  2. 

A  remainder-man  in  fee  or  tail  may  bring  in 
action  erf"  trover,  in  respect  to  trees  cut  down 
and  made  use  of  by  tenant  for  life,  where  no 
action  of  waste  would  lie,  by  reason  of  an  inter- 
posed estate  of  freehold,  218.  b.  n.  2. 

Trusts^ 
Whctiier  discharged  by  forfeiture,  13.  a.  n.  7. 
Vbether  gaardiaoship  in  socage  is  a  trust  so 
persimal  as  not  to  be  transaussible  to  executors 
or  evantees,  90.  b.  n.  1 . 
To  seU  alter  death  of  a  tenant  for  life,  at  what 

time  a  sale  is  authorized,  113.  a.  n.  2. 
Wlkctfaer  a  power  given  to  ex^ecutors  to  sell  is  a 

fenonal  trust,  ibid. 
£qqitj   never    wants  a  trustee,    1I3.  a.   n.  2. 

290.  b.  n.  1 .  \1% 
Constructive  trusts  are  not  within  7  Ann.  c.  19, 

171.  b.  n.  5. 
Are  subject,  as  far  as  may  be,  to  the  established 
rales  of  tlie  feud,  and  are  not  governed  by 
the  roks  of  the  civil  law,  191.  a.  note,  sect. 
VI.  11. 
Attempt  to  fix  on  trusts  the  feudal  incident  of 

cscb(Bat,  ibid. 
Of  personal  estate  corresponding  with  cross  re- 

flninders  of  real  estate,  195*  b.  u.  1. 
Trust  esiotev  pass  by  a  general  devise,  205.  a. 

n.  1 .  5thly. 
Of   lands    devised,  to  pay    off  debts,  208.  a. 

(^208.  b.  I3thed.)  n.  1.  2dly. 
lastanee  of,  under  which  iTtstui  qiietrvst  beearoe 
virtsally  entitled,  and  his  creditors  vrerc  ex* 
eluded,  223.  b.  n.  1. 
Of  money  to  be  raised  under  a  term  for  years, 
with  no  prior  estate  tail,  should  not  protract 
the  vesting  of  the  money  Ijcyond  the  boundary 
prescribed  for  the  suspense  of  personal  estute, 

»;^t.b..ft.  i.V, 
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Trusts, 
Should  follow  the  legal  estate  of  the  land,  ibidr 

n.  VII.  2. 
Reference  to  works  upon  uses  and  trusts,  ibid* 

n.  i.vni. 

Notice  express  or  implied  of  a  trust.     Sec  Ncticip 

290.  b.  n.  1. 
An  elementary  outline  of  some  leading  points  in 
the  doctrine  of  trusts  affecting  real  property, 
290.  b.  n.  1. 
The  introduction  of  trusts  into  English  juris- 
prudence, ibid.  I. 

One  of  the  principal  circumstances  to- 
which  trusts  owe  their  rise,    ibid. 
I.  1. 
Tlie  other  principal  circumstance,  ibidr 

1.2. 

New  judicial  power  introduced  by  the 

writ  of-  sulipcma,  ibid.  1. 3. 

There  are  three  ways  of  creating  a  trust 

notwithstanding  tlie    statute    of  uses, 

ibid.  II. 

Trust,  definition  of,  and  distinction  between 

trusts  and  commons,  rents,  &c.  ibid.  III. 
On  limitations  to  trustees  for  preserving  con- 
tingent reniaiuders,  and  the  doctrines  of 
equity  on  cases  arising  from  the  destruc- 
tion of  those  reiuainders  by  the  trustees, 
ibid.  IV. 
Thcgnjdual  progress  of  settlements,  ibid.  V. 
The  first  attempt  at  a  setllemculj  ibid« 

V.  1. 
Mode   of  settlement  after  the  statut* 

de  donit,  ibid.  V.  2. 
.------  after  the  intro- 
duction of  common  recoveries  and 
fines,  ibid.  V.  3. 
The  fourth  system  of  selilcment,  and 
the  introduction  of  trustees  for  pre* 
serving  contuigcnt  remainders,  ibid« 

V.4. 
The  fifth  and  ultimate  stage  of  settle- 
ments, and  the  intro'dnclion  of  pow- 
ers under  the  statute  of  uses,  ibid. 

V.5. 
Trustees  either  are  such  by  the  express  of 

implied  declaration  of  the  party,  or  are 

made  such  by  a  court  of  cquit^y,  ibid.  VI. 
Equity  aets  upon  the  person  and  not  upon 

the  thing,  ibid.  VII. 
It  is  sometimes  doubtful,  whether  an  estate 

be  lej»al  or  equitable,  ibid.  VI II. 
Dbtincfion  between  powers  and  trusts,  ibid. 

IX.  . 

Implied  trusts  arc  not  within  the  statute  of 

frauds,  ibid.  X. 

On  tenant  right  of  renewal,  ibid.  XI. 

On  settlements,  where  a  real  estate  is  limited 
in  strict  settleihent,  and  a  leasehold  for 
lives,  or  a  leasehold  for  years  or  othaj 
personal  estate  is  intended  to  be  settled 
upon  corresponding  trusts,  ibid.  XII. 

Attempts  made  by  the  le-islatwc,  at  diffci* 
eiU  tunes,  to  remedy  the  mischief  arising 
from  the  secret  transfer  of  property  lo 
which  tb«  statute  of  uses  has  given  ns<» 

ibid.  Xlll. 
The  courts  have  in  part  leuiedied  the  mtschiet 
arisiu'' ii«>iu  ihc  ttdmlssWaof  tiusli»witl» 
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respect  to  tbe  ceihufue  trust,  byouking 
persons  paYuig  monej  to  trustees,  wi£ 
notice  of  tne  trust,  tnswerable,  in  some 
cases,  for  the  proper  appiicatjoB  of  it, 
ibid.  XIV. 
An  clcmentury  outline,  &c. — cowdnued. 
The  courts  have  in  part  remedied,  &c. 

With  regard  to  ptrsonal  esUte,  ibid. 

XIV.  1. 
With  respect  to  the  devise  of  a  real 
estate    for    the  payment  of  debts, 
ibid,  XIV.  a. 
As  to  legacies,  ibid.  XIV.  3. 
Where  lands  are  de\ised  to  trustees, 
upon  trust  to  raise  as  much  money, 
as  the  personal  estate  shall  fall  de- 
ficient, in  payuig  the  testator's  debts 
and  legaciesribid.  XIV.  4. 
Where  money  secured  upon  mortgages 
is  made  the  subject  of  marriage  set- 
tlements, and  assigned  upon  various 
trusts,  ibid,  XIV.  5. 
The  manner  in  which  courts  of  equity  have 
attempted  to  prevcut  the  misciiicf  urising 
from  the  admission  of  trusts,  with  respect 
to  the  public  at  large,  ibid.  XV. 
Analogy  between  the  deci&luiis  of  courts  of 
equity  and  the  decisions  of  courts  of  law, 
with  respect  to  the  rule  that  equity  fol- 
loweth  the  law,  ibid.  XVI. 
In  one  remarkable  instance,  this  analogy  has 
been  altogether  abandoned,  ibid.  XVIL 
To  pay  over  rents,  &c.  ago.  b.  n.  1.  U. 
Breach  of  trust,  ibid.  V.  4.  XL 
Implied,  may  be  rebutted  by  circumstances  in 

evidence,  ibid.  X. 
Of  accumulation,  ibid.  XVI I. 
Executory,  of  a  term  of  years,  how  iu  gpod, 

397.  a.  n.  3.  II.  1. 
A  release  of  a  power  may  be  a  breach  of  trust 

and  therefore  inoperative,  34a.  b.  n..  1.  IV. 
Construction  of  the  statutes  respecting  admini- 
stration, where  a  wife  is  entitled  only  to  the 
trust  of  a  chattel  real,  or  to  other  trusts,  &c. 
and  the  husband  survives,  351.  a.  n.  1. 
Sec  more  concerning  Trusts,  39.  a.  n.  6.  31.  b. 
n.  3.  36.  b.  n.  5.  48.  a.  n.  3.  88.  b.  n.  1 1. 16. 
111.  b.  n.  1.3.  113.  a.  n.  6.  113.  b.  n.  s. 
129.  a.  n.  1.  1^.  a.  D.  8.  305.  a.  n.  1. 4thly. 
371.  b.  n.  1.  II,  III. 

Trustees^ 

Discharged,  if  robbed  without  their  wilfid  de- 
fault, 89.  a.  n.  5. 

Infant  trustees  within  7  Ann.  c,  19,  may  by 
order  of  chancery  upon  petition  convey  the 
estates.  But  infants  cannot  convey  under  a 
power  without  an  act  of  pariiament,  171.  b. 
n.5.    371.  b.  n.  1.  VII.  3. 

Infant  trustees  within  7  Ann.  c.  19,  may  both 
levy  fines  and  suffer  common  recoveries,  847.  a. 
n.  3. 

Trustees  for  preserving  contingent  remainders 
tale  a  vested  estate,  365.  a.  n.  3.    337.  b. 

n.  3. 

The  distinction  between  trusts  and  commons, 
rents,  &c.  is  particuhrly  Important,  with  re- 
spect to  limitations  to  trustees  for  preserving 
ooutingcut  remainders,  890.  b.  0. 1.  IV.  V.  4. 
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Trustees^ 
What  gave  rise  to  the  introduction  of  trustees 
for   preserving   contingent  remainders,  ibid. 

V.4. 

Distinction  between  a  Vnttt  to  sell  and  a  mere 
Tpovier  to  sell,  1 13.  a.  n  3.    390.  h.  n.  1.  IX. 

Whether,  in  case  of  a  feoflfment,  &c.  by  tenant 
for  life,  the  estate  of  the  trustees  for  preserving 
contingent  remainders  rests  in  them  in  posses- 
sion, before  their  entry  for  the  forfeiture, 
343.  b.  n.  1.  IX.  1. 

It  is  not  desirable  that  the  legal  fee  shoul4 
be  outstanding  in  a  single  trustee,  379.  b. 
n.  1. 

Conveying  merely  as  trustees  may  convey  by 
the  word  "  grant",  384.  a.  n.  1. 

With  what  qualification  it  u  usual  for  trustees 
to  convey,  384.  a.  n.  1. 

See  more  concerning  Trustees,  1 3.  a.  n.  7.  57.  bw 
U.S.     113.  a.n.  (>.     113.  b.  n.  3. 

Turf, 

Eifect  of  a  covenant  by  a  purchaser  that  the 
vendor  his  heirs  and'  assigns  might  dig  turf« 
1G5.  a.  n.  I. 

Tumiug  to  a  rights 
The  usual  meaning  of  the  expression,  and  its  more 
general  »ense,  with  respect  to  the  operation  of 
fines,  333.  b.  n.  1. 


v.&u. 


ValuCf 

And  damages,  with  respect  to  dower,  33.  a.  n.  1. 

As  to  waste,  54.  a,  n.  9,  10.  11. 

Double  (under  two  acts  of  Geo.  IL)  for  holding 
over,  57.  b.  n.  3. 

Guardian  in  chivalry  might  have  had  the  sin- 
gle value  of  marriage  without  tender,  83.  a. 
n.  1. 

Treble  (under  3  Ed.  Xl.  c.  13^  for  not  setting 
out  ttthes,  159.  a.  n.  3. 

Vassal  and  Lord,  64.  a.  n.  1. 

Vellum  MSS.  of  Littleton,  163.  a.  n.  1. 

Vendor, 
Cases,  in  M-hich  ptjrchasers  often  rest,  in  some 

measure  at  least,  on  the  honour  of  the  vendor, 

371.  b.  n.  1.  VII.  3. 
See  Powers,  Purchoie,  Purcha$ert. 

Venirejacias, 
135.  a.  n.  3.    135.  b.  n.  1.    156.  b.  n.  3.    157.  b. 
n.  3.    158.  a.  n.  4.    159.  a.  n<  3.    87a.  4. 
n.  1. 

Verdict, 
General,  155.  b.  IL  5. 
Special,  ibid. 

See  more  concerning  Verdicts,  135.  a.  n.  8. 
157.  b.  n.  5.  83?.  a.  n.  3.  363.  b.  a.  1« 
303.  a.  n.  1. 

Vergivian  Sea,  107.  a.  n.  6. 

Vestura  (SolaJ  Terra,  133.  a.  n.  S, 
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Vesture, 

Whether  Tertnre  of  land  means  «S  the  profits, 

4.  b.  n.  1. 
DiiTefence  between  grants  by  the  king,  and  those 

bj  a  subject,  as  to  yesture  of  land,  ibid. 

Ticeeonsul,  among  the  Romans,  168.  a.  iLg. 

Viewj 

Feoffment  within  view,  48.  b.  n.  4. 
Ofinnhpledge,  115- «•  »•  lo* 
Of  the  forester,  as  to  woods  cot  down  within  a 
forest.  115.  a.  n.  13. 

VtBenage, 
How  far  the  marriage  of  a  villein  or  nief  with  a 
free  person  was  an  enfranchisement,    123.  a. 

n.  3.6. 
Tenore  hj  viUenage  is  not  altered  by  la  Car.  II. 

C34,  141.  b.  D.  4. 
Tiflein  regardant,  151.  a.  n.  3. 
See  more  concerning  Villenage,  116.  a.  n.  a.  to 

141,  b.  u.  4.  both  inclusively. 

Virgata  Terras  6$.  a.  n.  a.    ^.  b.  n.  1. 

Oat  of  a  wrong  place,  by  assent  of  parties,  and 
so  entered  of  record,  whether  it  shall  stand, 
126.  a.  TL  1. 

See  ^so  135-  a.  n.  9.    135.  b.  o.  1. 

rZ^iiiiviii  temptts  parimdiy  133.  b.  n.  a. 

Vncertaintiff 
1.  b.  n.  5,  6.     55.  b.  n.  4.    4«-  a-  «•  7-     ^-  •• 
o.  1.     308.  a.  n.  1.    990.  b.  n.  1.  XIII. 

Vnderlease^ 
Is  no  breach  of  a  covenant  not  to  assign  a 

lease  or  the  estate  thereby  demised,  308.  a. 

a.  1. 
lliere    is  no  privity   of  contract  between    an 

origiital  lessor  and  an  uoderlessee,    308.   a. 

n.  1. 

VndertaJnng  ipectal^ 
To  carry  sa&y,  89.  a.  n.  9. 

Vnum, 

Between  Great  Britain  and  Ireland,  141,  b.  n.  t. 

Of  mterest  is  essential  to  a  jointenancy,  with  re- 
spect to  two  inconsistent  devises  in  the  same 
vrili,  113.  b.  n.  1. 

fair  dire, 
Jorars,  as  well  as  witnesses,  may  be  examined 
«pon  a  flotr  dtrr,  158.  b.  n.  a. 

Yde, 

No  person  holding  by  copy  of  court  roll  is  on  that 
account  entitled  to  vote  at  the  election  of 
knights  of  the  shire,  59.  b.  n.  i. 

Whedier  bishops  can  vote  in  the  preliniinary 
steps  of  a  bill  of  attainder,  134.  b.  n.  1. 

Vottcker, 

In  wardihip  in  dower,  how,  38.  b.  n.  a. 
¥niere  judgment  shall  be  against  an  heir,  and 

where  against  a  voucheCj   with  respect  to 

dovrer,  39.  a.  a.  6. 


Voucher, 
Judgment  (ha   a  common  recovery)   after  the 

vouchee's  death,  is  too  late,  135.  a.  n.  1. 
In  France,  of  a   second  or  a  third  person  to 

warranty,  365.  a.  n.  1. 
Of  both  heir  at  common  law  and  heir  in  borough 

English,  376.  a.  n.  1. 
As  to  curtesy,  384.  b.  n.  i. 
The  averment  or  counterplea  allowed   by  the 

statute  of  vouchers,  385.  b.  n.  (B), 
By  feoffee  as  assignee,  ibid.  n.  a. 
One  of  two  who  are  vouched,  makes  default,  the 

grand  cape  may  issue  against  the  defaulter, 

386.  b.  n.  1. 
One  of  two  who  are  vouched  dies,  the  survivor 

only',  or  the  survivor  and  heir  jointly,  may  ba 

vouched,  ibid. 
For  more  concerning  Voucher,  see  Warranty,  andr 

39.  a.  n.  a.    46.  b.  n.  5.    315.  b.  n.  1.    378.  b. 

n.  1.    366.  b.  n.  1. 

Voyages  royal,  71.  a.  n.  1.   108.  a.  n.  1. 

Usage, 
95.  a.   n.  4.     134.  b.  n.  1.     141.  a.  n.  a.  4. 
a6i.a.  n.  1.     370.  b.  n.  1. 

Uses, 

Eifect  of  a  covenant  to  stand  seised  to  the  use 
of  an  alien,  a.  b.  n.  1 . 

Effect  of  a  feoffment  to  an  alien  and  another  to 
uses,  ibid. 

Effect  of  a  feoffment  (before  37  H.  8,  c.  10.), 
by  an  heir  seised  tx  parte  maternd  to  the  use 
of  him  and  his  heirs,  13.  a.  n.  1. 

The  doctrine,  that  a  use  (at  common  law)  ensues 
the  nature  of  the  land,  ought  to  be  understood 
with  many  restrictions,  ibid. 

Casss  in  which  cestui  que  use  is  in  of  his'  ancient 
use,  and  not  bj  purchase,  la.  b.  n.3.  13.  a. 
■.  a.    33.  b.  n.  3. 

Whether  the  land  is  discharged  of  the  uses,  when 
a  feoffee  to  uses  is  attainted,  or  has  only  com- 
mitted treason,  at  the  time  of  the  conveyance, 
13.  a.  n.  7. 

Sense  in  which  the  doctrine,  that  the  king  cannot 
be  a  trustee,  should  be  understood,  ibid. 

Charitable  uses,  11a.  b.  n.  a. 

Superstitious  uses,  ibid. 

In  what  cases  uses  may  be  raised  or  dedaftd, 
133.  a.  n.  8. 

Pistinction  between  uses  raised  by  transmuta- 
tion of  possession,  and  those  raised  without 
such  transmutation. 
With  respect  to  bastards,  133.  a.  n.  8. 
Generally,    in  respect   to    the    mode    by 
which  conveyances  to  uses  operate,  371.6. 
n.  i.VI. 

Difference  between  an  estate  executed  by  the 
statute  of  uses,  and  an  estate  at  common  law, 
with  respect  to  jointenancy  and  tenancy  in 
common,  188.  a.  u.  13.  ,     v  . 

The  introduction  of  uses  (at  common  law)  is 
ons  of  the  most  important  circumstances  in  the 
history  of  the  decline  of  the  feud,  191.  a. 
note,  sect.  VI.  11. 

The  Stat,  i  Rich,  a,  c.  g*.'*.**  <>^  ^  ™  "^^P* 
taken  to  extirpate  uses,  ibid. 

Thea7  H.  8,  c.  10,  wisintoided  to  otiiptte  uses 
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Vsesj 

entirelj,  ibid.     Vj\.  b.  n.  i.  IIL     990.  b. 
n.  1 .  r  3. 
Kature  of  a  power  of  entry  limited  bj  way  of 
use ;  as  in  case  of  a  feofirnent,  &c.  to  the  use 
intent  and  purpose  that  B.  may  receive  ont  of 
the  lands  conveyed  a  certain  annual  sum,  &c. 
903.  a.  n.  3.  III. 
The  statute  of  uses  greatly  contributed  to  the 
introduction  of  conditional  limitations,  303.  b. 
n.  1.  IIL 
By  the  revocation  of  a  tenant  for  life,  uses  may 
determine  without  entry    or  claim,    a  18.  a. 
n.  9. 
Whether  under  the  statute  of  uses  cntui  que  use 
has  the  possession  for  all  purposes  except  tres- 
pass, 966.  b.  n.  (A.) 
Some  observations  on  conveyances  at  common 
law,  and  those  which  derive  their  effect  from 
the  statute  of  uses,  971.  b.  n.  1. 
Of  feoffment  and  grants,  ibid.  I. 
I>efiDition  and  explanation  of  a  feoffment, 

ibid.  I.  1. 
jSignification  of  a  grant,  ibid.  I.  9. 
Difference  suppo<>ed  to  exist  in  the  operation 

of  feoffment!*  and  grants,  ibid.  I.  3. 
The  introduction  of  uses ;  and  the  difference 
between  uses  at  conminn  law,  and  uses 
since  the  statute,  97  H.  8.     ibid.  II. 
Uses  have  hern  preserved  under  the  appel- 
lation ol'  tiu<»tfl,  ibid.  III. 
The  nature  of  the  estates  of  the  feoffee  and 

the  cestui  que  use,  ibid.  IV. 
The  limitations  and  modifications  of  landed 
property,  unknown  to  the  common  law, 
which  have  been  introduced  under  the 
statute  of  uses,  ibid.  V. 
The  mode  by  which  conveyances  to  uses 
operate,  ibid.  VI. 

With  respect  to  a  bargain  and  sale,  and 
covenant  to  stand  seised,  ibid.  VL  1. 
With  respect  to  a  feoffment,  fine,  com- 
mon recovery,  and  lease  and  release, 
ibid.  VI.  9. 
Hie  doctrine  of  powers  deriving  their  effect 
iinpm  the  statute  of  uses,  ibid.  VII. 
As  to  the  mode  in  which  such  powers 

operate,  ibid.  VII.  1. 
As  to  the  relation  which  the  deeds,  by 
which  powers  are  executed,  bear  to 
the  deeds  by  which  the  powers  were 
created,  ibid.  VII.  9. 
On  uses  of  rents,  ibid.  \TI.  3. 

Ob  uses  not  executed  by  the  statute,  ibid. 

vni. 

Whether  the  statute -extends  to  uses 

created  by  wills,  ibid.  VIII.  1. 
As  to  copyht)ia  estates,  ibid.  VIII.  9^ 
As  to  leases  for  years,  ibid.  VIII.  3. 

To  eeree  uses  limited  in  contingency,  it  is  neces- 
sary that  there  should  be  a  seisin  somewhere, 
ibid.  n.  1.  IV. 

With  respect  to  the  difficulty  about  the  precise 
nature  of  the  seisin  to  serve  contingent  uses, 
two  systems  were  found  to  be  open  to  unan- 
•weraiile  objections;  and  by  a  third  system, 
CI  the  doctrine  of  scintilU  jwru,  the  diflkoity 
¥Ucluxtdu£i,ibi4L 


US 


Uses, 

Springing  or  secondary,  limited  on  a  fee  must 

necessarily  vest  within  a  certain  period,  971.  b. 

n.  1.  V. 
Secondary  uses  limited  upon  or  after  an  estate 

in  tail  may  be  limited  generally,  ibid. 
Uses  arise  either  by  the  act  of  God,  or  by  the  act 

of  man,  ibid.  1.  Vll.  1. 
There  is,  at  least,  ground  to  argue  that,  generally 

speaking,  the  use  limited   by  the  power  last 

executed  will  take  place  of  all  tlie  uses  created 

by  powers  previously  executed,  unless  the  con- 
trary is  expressed  or  implied   in  the  deed, 

ibid.  VII.  9. 
Some  of  the  most  interesting  doctrines  of  the  law 

of  uses  ore  involved  in  the  points  in  Hopkins 

r.  Hopkins,  ibid. 
One  of  the  chief  objects,  both  of  the  legislature 

and  the  judicature  of  this  kingdom,  in  their 

regulatioiui  upon   the   subject  of  uses,  ibid. 

1  VIIL  3. 
Writers  upon  uses  and  trusts,  ibid.  1.  II.  \"III.  3. 
A  use  upon  a  use  is  not  executed,  ibid.  1.  VIL  1. 

990.  b.  n.  I.  II. 
What  is  provided  and  declared  by  the  statute  of 

uses,  ibid. 
With  respect  to  the  destruction  of  contingent 

uses  at  common  law,  two  things  are  said  to  be 

necessary  to  the  standing  seised  to  a  use  at 

common  law,  ibid.  1.  IV. 
It  is  sometimes  doubtful  whether  a  use  or  trust  is 

executed  or  not ;  result  of  the  cases  upon  the 

point,  ibid.  il  1.  VIII. 
Uses  have  been  preserved  under  the  name  of 

trusts,  ibid.  1.  XIII. 
When  rent  is  limited  by  way  of  use  under  the 

statute,  the  use  is  immediately  executed,  315.  a* 

n.  1. 
Conditioiud  or  contingent  uses  should  be  disKia- 

guished  from  a  remainder,  903.  b.  n.  1.   971.  b. 

n.  1.  V.    397.  a.  n.  9.  II. 
How  far  shifting  and  secondary  uses  are  good, 

397.  a.  n.  9.  II.  1. 
Form  of  a  clause  enjoining  persons,  to  whom 

estates  arc  limited  in  strict  settlement,  to  take 

the  name  and  use  the  arms  of  the  settler,  ibid. 

9.  It  9. 

Conveyances  under  the  statute  of  uses,  as  to  dis- 
continuance, 330.  a.  n.  1 . 

Whether  uses  under  the  statute  are  executed 
in  ahy  case  where  no  use  or  trust  would  have 
arisen  at  common  law,  349.  b.  n.  1.  VIII. 

Springing  or  shifting,  or  executory  uses,  whether 
arising  under  a  limitation,  or  by  the  exescise 
of  a  power,  are  (in  the  opinion  of  the  editor) 
equally  to  be  barred  by  a  common  reoorery, 
ibid.  i.IX.  9. 

In  what  respects  the  doctrine  of  remitter  was 
altered  by  the  statute  of  uses,  347.  b.  a.  1. 
348.  b.  n.  1.     349.  b.  n.  1.     353.  b.  n.  1. 

For  more  concerning  Uses,  see  Potcers,  999.  b. 
n.  1,  and  14.  b.  n.  5.  19.  b.  n.  3.  99.  b. 
n.  ^.  93.  a.  n.  I.  49.  a.  n.  7.  10.  48.  a.  n.  3. 
49.  a.  n.  1.  88.  b.  n.  11.  111.  b;  n.  I.  ^ 
119.  a.  n.  1,  9.     117.  a.  n.  9.    979.  b.  «.  i» 

Usufruct  and  Us^ifruduaryi^ 
In  the  civil  or  Ilt>maB  law,  ioi«  a.  note«  sect.  H^ 
VL  6. 
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Ifmi  respect  to  adrowsons,  1 1 5.  a.  n.  6.  1 86.  b. 
B.  &     349.  a.  n.  a. 

Bdrteoce  to  a  remaricaUe  case  on  the  statcites 
U  mary,  4.  a.  n.  1. 

i2  ^erecment  expressed  in  a  mortgage  deed,  that 
tliC  mortgagee  should  have  the  profits,  is  an 
cfanons  coatract,  and  OMMequentiy  the  deed 
•ud  iDortgage  are  void,  3^9.  b.  n.  2. 

Urum  or  Juris  utrum^  155.  a.  n.  i. 


W. 


iod  priae-monej,  earned  by  apprentices  in  the 
mafanng  way  in  another  service,  have  been 
recovered  bj  those  to  whom  tliey  were  bound, 
117.  a.  n-  1. 

^aifit  lai.  b.  n.  7.    119.  a.  n.  1. 

^aintcot,  53.  a.  n.  5. 

Wait  (Laifmg  inj,  137.  a.  n.  3. 

A  woman  is  not  outlawed,  but  wuved,  193.  b. 

IL4. 

Wttker,  or  Waver ^ 

33.  b.  n.  10.     34.  b.  n.  1.    36.  b.  u.  7.     52.  a. 

o.  3.    99.  a.  n.  1.    130.  a.  n.  4. 
^  Bann  mmd  Feme,  Dover,  Election. 

Gavelkind  descent  in,  aboGshed,  175.  b.  n.  3. 

Tae  castoonary  division  of  personalty  on  a  death, 
ia  restraint  of  the  testamentary  powpr  excapt 
as  to  a  tbiid  or  moiety,  prevailed  in  various  I 
&tricts  of  Wales,  &c.  176.  b.  n.  5. 

See  more  concerning  Wales,  59.  b.  n.  7*  61.  a. 
0.3.  95.  a.  n.  4.  155.  a.  n.  3.  157.  a.  n.  4. 
176.  a.  n.  1.    176.  b.  n.  9.. 

War, 

ABeas  are  disabled  to  sue  in  a  personal  action, 
by  a  prxxrlamation  of  war  against  their  country, 
but  not  so  by  a  proclaamtion  prohibiting  com- 
BKTce,   139.  b.  n.  3. 

Hov  a  proclamation  of  war  is  usually  qualified  as 
to  such  subjects  of  the  enemj^  as  are  resident 
Wrc,  129.  b.  n.  3. 

^Hut  is  time  of  war,  in  a  legal  sense,  and  how 
tiiaUe,  349.  b.  n.  1. 

Vardi  and  Liveries^  the  court  of,  85.  b.  n.  1. 

Wardskipy 
Of  land  Deld  by  knight's  service  belonged  to  the 

lord,  bat  the  father  had  the  custody  of  the 

body,  and  the  marriage,  even  against  tiie  king, 

B4.a.  J1.3. 
Of  the  heir  of  a  disseisee,  306.  b.  n.  1. 
it»  amre  coiiceniing  Wardship,  see  Quatdian^ 

and  S3,  a.  11.  4.    33.  a.  a.  3.    38^  b.  o.  i. 
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Wardshipy 

39.  a.  n.  3.  46.  b.  n.  4,  5.  54.  a.  n.  4.  67*  b. 
n.  1 .  78.  a.  n.  1 .  79.  a.  n.  1 .  90.  b.  n.  4. 
I07.a.  n.  3.  108.  a.  n.  1.  ii5.a.  n.  6.  I3i.b. 
n.  3.  161.  a.  n.  4.  169.  a.  n.  3.  'i^f .  g.  note, 
sect.  VI.  11.    371.  b.  n.  1.  II. 

Warrant  qftht  Peace f  181.  b.  n.  4. 

Warrantia  Chartcsy  391.  b.  n.  1. 

Warranty^ 
By  a  person,  who  dies  seised  only  in  law,  does 

not  bind  the  heir,  1 1.  b.  n.  3 
The  benefit  of  a  warranty  annexed  to  land,  shall 

go  as  incident  thereto,  to  a  special  heir,  or  as- 
signee, 13.  a.  n.  1. 
Lineal,  how  fax  a  bar,  1 73'  >•  n<  3< 
Paramount,  174.  a.  n.  4.    174.  b.  n.  3. 
Its  eflfect,  365.  b.  n.  1. 
As  to  the  issue  in  tail  and  the  reversioner,  337.  a. 

n.  1.  V. 
Distinction  between  warranty  descending  to  and 

warranty  descending  upon  the  heir,   338.  a. 

n.  (A). 
As  to  discontinuance,  330.  a.  n.  1 .  VII. 
Outline  of  the  doctrine  of  warranty,  as  to  what 

it  was  formerly,  and  what  it  is  at  present, 

365.  a.  n.  I.    373.  b.  n.  3. 
In  law  or  in  deed,  among  the  civilians,  365.  a. 

n.  1. 
When  an  action  of  warranty  might  be  brought  by 

the  Roman  law,  and  when  by  the  law  of  France, 

ibid. 
As  to  voucher,  and  the  degrees,  &c.  in  France, 

ibid. 
Warranty,  in  this  country,  is  of  feudal  extraction, 

ibid. 
The  doctrine  and  practice  of  warranty  in  the  eaiiy 

ages  of  the  feudal  law,  ibid. 
Implied  by  homage,  ibid. 
Annexed  to  homage  ancestrel  differed  from  express 

warranty,  ibid. 
Rebutted  the  lord  from  claiming  the  land,  &c.  as 

well  as  bound  him  to  defence  and  recompense, 

ibid. 
How  affected  by  subinfeudation  and  the  statnta 

fuia  emjOara,  ibiiL 
There  is  no  voucher  to  warranty,  it  is  said,  io  a 

writ  of  nouveUe  disacmnct  366.  b.  n.  i . 
Commencing  by  dissebin,  366.  b.  n.  1.     373.  b. 

n.  3. 
Warranty  of  ancestor,  tenant  for  life  may,  in  case 

of  forfeiture,  be  defeated  by  the  heir*s  entry 

or  claim  in  the  ancestor's   lifetime,   367.  b. 

n.  1. 
Lineal  and  collateral,  difference  between,  370, «a. 

n.  1. 
And  assets,  barred  the  king  of  a  possibility  of  re- 
verter, at  common  law,  and  the  reason  of -it, 

370.  b.  n.  1.    373.  b.  n.  3. 
Of  a  parson,  &c.  why  it  does  not  bind  his  suoQ^- 

sor,  370.  b.  n.  1. 
Estate  tail  barred  by,  where,  373.  b.  n.  i. 
Warranties  by  tenants  for  life,  and  collateral  war- 
ranties by  ancestors  having  no  inheritance  lin 

possession  are  made  void  by  statute,  373.' b. 

ai.  1 .    234.  a,  n.  1. 
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Warranty^ 
The  effects  and  operation  of  wainintj  at  common 
law, 
1 .  In  conveyances  in  fee. 
3.  -    -    -    -    -  in  fee  simple  con- 1  ^_-  v 

ditlonal,  ^373- «»• 

3.  -    -    -    -    -  for  life, 

4.  -    -    -    -    -  for  yean. 
Since  the  statute  of  Gloucester,  373.  b.  n.  a* 
Since  the  statute  de  donis,  ibid. 

Since  the  statute  11  H.  7.  c.  so.  ibid. 

Since  the  statute  4  &  5  Ann.  c.  16.  ibid. 

At  the  common  law,  and  since  the  statutes,  as  to 

the  purpose  of  rebutter,  ibid. 
The  cases,  where  the  operation  of  warranty  still 

prevails,  ibid. 
Warranties  are  all  collateral  in  one  sense  of  the 

word  collateral,  ibid. 
IVby  in  some  cases  warranty  bars  the  heir  firom 

claintfng,  and  in  others  it  does  not,  ibid. 
Why  by  the  statute  de  dotiis,  the  warranty  of  te- 
nant in  tail  did  not  bar  the  issue  without  assets, 

but  was  a  bar  with  assets,  ibid. 
How  the  doctrine  of  the  binding  of  lineal  and 

collateral  warranty,  was  considered  by  lord 

Vanghan  and  lord  Holt,  ibid. 
Collateral  warranty  is  allowed  to  be  a  bar,  for 

the  security  of  purchasers  and  persons  in  pos- 

session  under  a  title  by  descent,  ibid. 
Keference  to  lord  Vaughan's  reports  on  the  sub> 

ject  of  warranty,  374.  a.  n.  1. 
As  to  voucher,  376.  a.  n.  1 .     384.  b.  n.  1 .    386.  b. 

n.  1. 
Trustees  may  safely  convey  by  the  word  grant, 

ibid. 
The  word  grant  implies  no  covenant  when  there 

is  an  express  covenant  ;'*or,  implying  a  cove- 
nant, the  express  covenant  qualifies  its  import, 

ibid. 
In  some  conveyances,  the  word  grant  is  necessary 

as  the  operative  word,  ibid. 
Conveyances  that  may  have  effect  without  the 

word  grant,  ibid. 
Whether  implied  at  this  day  by  the  word  grant, 

or  give: 

1 .  In  conveyances  in  fee, 
Q.   -    -    -    -    -  in  tail, 

3.  -----  for  life, 

4.  -    -    -    -    -  for  years. 

In  conveyances  in  fee  simple  by  the  word  give, 
since  the  statute  quia  emptores,  warranty  is 
personal  to  the  grantor,  unless  it  arises  from 
express  contract,  ibid. 

In  gifts  in  tail,  and  in  leases  for  life,  by  the 
word  give,  warranty  is  a  necessary  consequence 
of  tenure,  and  cannot  be  restrained  by  express 
covenant,  ibid. 

The  word  give  in  feoffments  creates  a  warranty 
from  the  person  of  the  feoffor,  under  the  statute 
de  bigamis,  ibid. 

Is  not  unplied  by  the  word  grant  in  a  conveyance 
of  an  inheritance,  ibid. 

The 'Word  grant  originally  created  a  warranty 
only  when  there  was  a  tenure  between  the 
party  granting  and  the  party  to  whomthe  grant 
was  made,  ibid. 

Whether  it  is  implied,  where  a  person  having 
s  term  of  years  only,  conveysthe  lands  as  an 
estate  in  fee  simple  td  another  afid  kiA  heirs 
by  the  word  ^*  grant, "  ibid. 
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Warranty^ 

W^arranty  is  implied  in  a  lease  for  vears,  am 
is  in  nature  of  an  implied  general  covenan 
and  may  be  restrained  by  aq  express  covenani 
ibid. 

Implied  in  a  conveyance  by  a  trustee,  would  b 
restrained  by  his  covenant  against  encum 
brances,  384.  a.  n.  1. 

The  reason  of  the  implied  covenant  is  a  pre 
sumed  contract,  to  give  a  recompense  to  i 
purchaser  taking  a  defective  title,  and  paying 
a  valuable  consideration,  384.  a.  n.  1. 

Trustees  conveying  as  trustees,  cannot  be  pre 
sumed  to  warrant,  ibid. 

Trustees,  to  prevent  ail  question,  should,  bj 
words  of  declaration,  negative  the  effect  of  the 
word  grant,  to  create  a  warranty,  ibid. 

Observations  on  the  remedy  of  purchases  for  dc" 
fects  of  title,  from  facts  or  circumstances  tc 
which  the  express  words  of  the  covenant  to 
them,  do  not  extend, 

1.  By  action  of  deceit, 
a.  By  bill  in  chancery, 
3.  Under    inherent   covenants 
from  former  vendors,         J 

When  a  purchaser  consents  to  take  a  defective 
title,  his  agreement  to  do  this  should  be  ex- 
pressed, ibid. 

The  question,  whether  the  heirs  shall  vouch, 
where  there  is  warranty  to  a  man  without  the 
words  "  and  his  heirs,  was  discussed  in  a 
recent  case,  384.  b.  n.  (N.) 

Is  joint  where  the  estate  is  joint,  and  several 
where  the  estates  are  several,  385.  b.  n.  3. 

Warranty  cannot  be  created  by  will,  385.  b. 
n.  4. 

Effect  of  warranty  by  a  &ther  and  his  heir  ap- 
parent, 386.  a.  n.  1. 

Warranty  does  not  extinguish  the  right ;  it  only 
suspends  the  exercise  of  it ;  and  a  release  uf 
the  warranty  leaves  the  right  at  large,  387.  a. 
n.  1. 

Where  warranty  is  temporary,  the  thing  reco- 
vered may  be  of  perpetual  duration.  A  war- 
ranty  rf  a  fee  is  not  a  warranty  in  fee,  387.  a. 
n«  a. 

A  fee  simple  may  be  recovered-  upon  «  warranty 
for  life,  ibid. 

Determines,  if  the  estate  to  which  it  is  aimexed 
is  defeated  entirely,  and  not  as  to  a  particular 
estate  only,  387.  a.  n.  1.  388.  a.  (388.  b. 
13th  ed.)  m  1.    389.  a.  n.  a. 

Warranty  and  voucher  of  heir  at  law,  and  heir 
in  Borough  English,  390.  a.  n.  (B.) 

Feoffee  cannot  take  advantage  of  the  warranty  to 
him  unless  he  is  tenant,  389.  a.  n.  1. 

Upon  a  covenant  to  warrant,  and  defend  the  land 
to  a  lessee,  covenant  lies  whether  the  lessee  n 
evicted  rightfully  or  tortiously,  389.  a.  n.  2. 

There  may  be  a  remitter  because  a  warranty  is 
not  executed,  as  in  the  case  of  a  fine  tur  render. 
390.  b.  n.  1. 

See  more  concerning  Warranty,  la.  a.  n.  a.  20.  a. 
n.  1,  a.  ai.  a.  n.  a.  7«  as.  a.  n.  6.  31- a* 
n.  6.  35.  a.  n.  8.  39.  a.  u.  6.  50.  b.  n.  i> 
67.  b,  n.  1.  lai.  a.n.  1.  173.  b.  n.  4.  185.  »• 
n.  3.  187.  a.  n.  3.  191.  a.  note,  sect  VL  8. 
a^3.  b.  n.  1.  315.  b.  n.  1.  339.  b.  o-  '• 
asi.b.  n.3.  371,  b.  n.  i.  L  i«  a9i.b.  o*!* 
390,  »•  n.  (A.) 
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Warren, 

Ferrets  and  nets  may  be  distrained  for  damage 
faaaiU,  but  not  if  tbev  are  in  tbe  hands  of  a 
man,  or  oat  of  the  warren,  47.  a.  n.  1 3. 

I>isiinction  between  a  legal  warren  and  mere  land 
stored  with  conies,  as  to  waate  by  ploughing  the 

laiidi  53-  a*  n.  8. 
Stopping  and  digging  conej-burrows  is  uot  waste, 
ibid. 

Watlt  (Act  or  actum  of), 
Bv  or  against  donee  in  tail  after  possibility.  &C. 

97.  b.  n.  a. 
How  and  by  whom  it  shall  be  brought  or  assigned, 

53.  a.  U.2.     53.  b.  n.  7. 10. 
What  is,  53.  a.  n.  3,  4, 5, 6.  8, 9. 10,  1 1 .    53.  b. 

Di'3t4«5* 
Amongst  tenants  in  common,  53.  b.  n.  1. 

^^iKther  it  lay,  at  common  law,  against  tenant 

by  the  cortcsy,  ibid.  n.  11. 
Where,  though  it  does  not  lie,  equity  will  inter- 
pose bj  injunction,  54.  a.  n.  5. 
^1iere  it  tics,  or  not,  ibid.    54.  b.  n.  1.    57.  a. 

0.4.    218.  b.  n.  2.    273.a.u.  a.    33i.a.n.  1. 
Grantee  of  reversion  shall  have  waste,  54.  a.  n.  6. 
Of  what  value  it  shall  be,  ibid.  n.  9, 10. 
Pennisstve,  action  on  the  case  lies  not  for,  unless 

on  an  eipress  agreement,  57.  a.  n.  1. 
The  progress  of  the  law  as  to  the  accidental 

barnii^  of  houses,  so  far  as  regards  landlord 

aad  tenant,  ibid. 
Tenants  by  stat.  merchant  and  stat.  staple  are 

not  ponisbable  for  waste,  ibid. 
On  the  death  of  one  of  two  parceners,  who  shall 

join  in  action  of  waste,  63.  a.  n.  1 . 
Whether  permuiive  waste  is  a  forfeiture,  in  respect 

to  copjhold  estates,  ibid. 
£()«ity  sometimes  relieves  against  a  forfeiture  for 

waste,  in  respect  to  copyhold  estates,  ibid.  n.  3. 
Where  an  action  of   waste  lies,  218.  b.  n.  2. 

872. b.  n.  2.    273. b.  n.  I. 
Things  wasted  and  severed  from  the  inheritance 

nay  be  seised  by  the  owner  of  the  fee,  or  he 

nay  bring  trover  where  no  action  of  waste 

would  lie,  218.  b.  lu  2« 
The  privilege  given  by  the  words,  without  impeach" 

ment  tf  watte,  is  annexed  to   the  privity  of 

estate,  220.  a.  n.  1 .  • . 
£fiect  of  the  words  tdthtrnt  impeachment  cf  wagte. 

Ibid. 
Destructive  or  malicious  waste,  ibid. 
To  what  time  recovery  in  an  action  of  waste  re- 
lates, 234.  a.  n.  1. 
Whether  quod  ei  deforceat  lies  upon  recovery  by 

dc&olt,  or  by  mhU  dkit,  against  tenant  in 

dower  in  waste,  355.  a.  n.  1. 
Attain  lies,  if  in  waste  the  jury  find  falsely,  or  if 

it  be  found  against  the  tenant  by  false  oath, 

where  the  assise  is  awarded  for  default,  ibid. 
WThetber  in  waste,  the  damages,  and  not  the  place 

wasted,  are  the  principal,  ibid. 
Tlie  rig^t  of  depasturing  is  originally  lodged  in 

the  owner  of  the  waste  whereof  he  u  lord, 

^61,  a.  n.  1. 
Sec  more  concerning  Acts  and  Actions  of  Waste, 

98.  a.  n.  6.  42.  a.  n.  3, 4.  44.  b.  n.  7.  46.  a. 
n-  3.  53.  a.  n.  1.  11.  53.  b.  n.  2.  6.  8, 9. 
54-  a-  n.  1,  2,  3,  4.  7,  8.  11.  $4,  b.  n.  3. 
57-  a.  n.  9.  155.  a.  n.  3.  158.  b.  n.  3,  219.  b. 
a- 1.    951.  a.  D.  1,    371.  a.  n.  1. 
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Watery 
Is  not  by  that  name  demandabic  in  a  precipe, 

4.  a.  n.  3. 
The   soil  does  not  pass,  if  a  man  grant  aquam 

tttam,  4.  b.  n.  3. 
By  what  name  land  covered  with  water  shall  be 

demanded,  ibid. 

fVai^Sy  56.  a.  n.  3. 
Weights,  igQ.  b.  n.  3. 

Westminster, 

Though  not  a  borough  corporate,  is  a  city  by  ex- 
press creation,  109.  b.  n.  2,  3. 

EAect  of  4  Ann.  c.  16,  and  24  Geo.  3.  c.  1 8.  with 
respect  to  actions  or  suits  at  Westminster, 
157.  a.  n.  4. 

White-thorn, 
May  be  timber  by  custom,  53.  a.  n.  10. 

Whole  Blood, 

14.  a.  n.  4. 
See  Ha^  Blood. 

Wife, 
113.  a.  n.  2. 
See  Baron  and  Feme. 

WiU, 

Of  personal  estate,  at  what  age  it  may  be  madea 

89.  b.  n.  6. 
History  of  the  power  of  disposing  of  land  by  will, 

1 1 1 .  b.  n.  1 . 
Of  lands  devisable  by  custom,  b  within  29  Car.  2. 

c.  3.    111.  a.  n.  3. 
Tlie  statute  of  wills,  88.  b.  n.  11.     11 1.  b.  n.  3. 

174.  a.  n.  3. 
In  writing,  1 1 1.  b.  n.  4. 
Nuncupative,  ibid.  1 1 1.  a.  n.  3. 
Rule  of  construction,  112.  a.  n.  1. 
Declaring  that  lands  shall  be  sold  by  executors, 

236.  a.  n.  1. 
Construction  of  wills  as  to  general  and  particular 

intention,  271.  b.  n.  1.  VII.  2. 
Construction  of  wills  as  to  technical  expressions, 

ibid. 
Powers  under  wills,  271.  b.  n.  1.  VIII.  l. 
Uses  created  by  will,  ibid. 
As  to  disseisin,  367.  a.  n.  1. 
As  to  warranty  and  fhuikmarriage,  385.  b.  n.  4. 

For  more  concerning  Wills,  see  Devite,  and  12.  b. 
n.  2.  24.  b.  n.  3.  iii.a.  n.  6.  iii.b.n.  5. 
ii2.a.  n.2.  112.  b.  n.  1.  113.  •.n.  9.  164.8. 
n.2.  171.  b.  n.6.  176.  b.  n.5. 9.  185.8.  n.  10. 
185.  b.  n.  2.  190.  b.  n.  4.  191.  a.  note,  sect. 
VI.  10.  205.  a.  n.  1.  5thly.  208.  a.  (208.  b. 
13th  ed.)  n.  1.  2dly.  213.  b.  n.  1.  223.  a. 
n.  1.    237.8.  n.  1.  L    340.  b.  n.  3. 

WiU  (Tenant  at, J 
Who  is,  and  how  his  estate  Hiay  be  created,  55.  a. 

n.  1.  3.    57.  b.  n.5. 
His  privileges,  55.  a.  n.  4. 
What  is  a  dctermuiatiou  of  his  estate,  55.  a. 

n.  13>  14>  16* 
When  rent  is  payable  by  tenant  at  will,  alter  his 

estate  is  determined,  55*  b.  n.  16. 

Shall  have  an  action  ag»iiist  a  stra^er  for  cutting 

treesj  57.  a.  o.  3. 
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Within  ike  four  seas,  107.  a.  n.  6. 

WitnesseSj 
.  6.  b.  n.  5.     11 1,  b.  n.  3.     167.  b.  n.  3.    346.  b. 

u.  1.    971.  b.  n.  1.  I.  i« 
See  Emdence. 

Wood, 

Whether  a  gnnt  of  wood  inclades  the  soil, 
4.  b.  n.  6. 

Woods, 
Being  excepted  in  a  lease  (under  32  H.  8,  c.  38), 
at  certain  rent,  a  new  lease  at  the  same  rent 
without  snch  exception  is  bad,  44  b*  ^-  ^* 

Woodward, 

Hie  office  of  woodward,  and  the  privilege  of 
having  the  bark  of  felled  trees,  may  be  appur- 
tenant to  a  manor,  165.  b.  n.  1. 

Quitre,  how  such  office  and  privilege  are  affected 
by  a  partitiun  of  the  manor,  165.  b.  n.  2. 

Words, 
Construction  of  the  words,  in  p(^crum  procrcan- 

dis,  30.  b.  n.  3. 
A  lease  made  by  A.  lessee  for  life  to  B.  &.  C.  on 

condition,  that,  in  a  certain  event,  the  land 

shall  revert  to  A.f   without  determining  any 

estate   certain  in   the  grant,    passes  all  A.  s 

estate,  43.  a.  n.  11. 
Diflference  between  the  words  "from  the  day  of 

making"  and  "Jromthetmikhig,"  44.  a.  11.4. 
Difference  between  **  datt"  and  "  day  t^'  the  datCt* 

46.  b.  n.  8,  9. 
With  respect  to  livery  of  seisin,  48.  a.  n.  6. 
As  to  a  detenninatioii  of  a  tenancy  at  will,  5(^.  b. 

n.  15; 
Meaning  of  the  term  arrectrd,  173.  b.  n.  2. 
DilTerencc  where  the  repugnancy  of  words,  in  a 

bond,  or  release,  appears,  and  where  it  does 

not,  313.  b.  n.  1. 
See  lAmitatvmSt  Tait,  &c. 

Wreck, 

Is  a  royal  franchise,  but  by  grant  or  prescription 
may  belong  to  n  subject,  either  in  gross,  or 
as  part  of  his  manor,  &c.  361.  a.  a.  i* 

Writ,    • 
De  ventre  inspicientlOf  proceedings  on  the  writ, 
where  a  wife  is  married  to  a  second  husband, 
8.  b.  n.  1 . 
Where  grantable,  and  necessity  of  altering 
the  present  mode  of  proceeding  on  the 
writ,  8.  b.  n.  3,  3. 
Aatiquity  of  the  writ,  133.  b.  n.  I. 
Of  annaity,  146.  a.  n,  1.  147.  a.  n.  5.  148.  a.  n.  4. 
300.  b.  n.  1. 

Whether   a  personal,   or  a  mixed  action, 
385.  a.  n.  1. 
Of  assise,  155.  a.  n.  3.   339.  a.  n.  1 .   378.  b.  n.  1. 

As  to  damages,  355.  b.  u.  1. 
•  De  non  ponendis  in  assisis  et  juratis,  155.  b    n.  3. 

156.  b.  n.  5.    158.  a.  n.  3. 
Dc  magna  asM  eiigendd,  what  a  good  retom  to, 

i59>  a.  n.  3. 
Of  ay  el,  164.  a.  n.  5. 
To  a  bishop,  306.  a.  n.  1. 
Capiat  ad  satirfadendum,  191.  a.  note,  WCt.  VI.  g. 
289.  a.  n.  a. 
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Writ, 
Cansd  matrinumii  prelocuti,  340.  b.  n.  1« 
Of  cessavit,  141.  a.  n.  3.  ^^ 

Of  conspiracy,  where  it  lies,  161.  a.  n.  4.  XI i. 
De  con-odio  futbendo  et  de  annuA  pensione,  190.  a. 

n.  1. 
Of  cotinage,  aiel,  and  besaiel,  as  to  damages* 

355.  b.  n.  1. 
Of  covenant,  330.  b.  n.  1. 

Against  lessor  of  tenant  for  yean,  389.  a. 
n.  3. 
De  custode  admittendo,  88.  b.  n.  16. 
De  custodia,  ibid. 
Of  deceit,  lies  for  a  wife,  against  her  hosbandy 

for  levying  a  tine  in  her  name,  1 33.  a.  n.  4. 
Diem  claiMt  extremum,  191.  a.  note,  sect.  VL  Q. 

3Q9.  a.  n.  1.  IV. 
Of  disseisin,  378.  b.  n.  1. 

SheriU's  duty  in  executing,  154.  a.  n.  11. 
Of  novel  di!<!«oisin. 

As  to  damages,  355.  b.  n.  1. 

As  to  warranty,  366.  b.  n.  1. 
Of  dower,  205.  a.  n.  1.  4thly. 
Dumfuit  infra,  trtatem,  378.  b.  n.  1. 
Droitural,  378.  b.  n.  1. 
Klrgit,  191.  a.  note,  sect.  \'T.  9. 
Ot  entry,  239.  a.  u.  1. 

In  cotUiimili  cam,  184.  b.  n.  I. 

As  to  remitter,  347.  b.  n.  I. 

As  to  damages,  355.  b.  n.  1. 

Of  error,  33.  b.  n.  4.    1 31 .  a.  n.  1 .    1 61 .  a.  n.  4.  T. 

359.  b.  n.  1. 
Of  extent,  191.  a.  note,  sect.  VI.  9.  309.  a.  n.  I.  IV. 
Of  execution,  309.  a.  n.  1.  V.  3. 
Of  false  judgment,  259.  b.  n.  1. 
Fieri  facias,  191.  a.  note,  sect.  VI.  9. 
Of  forcible  entry,  357.  b.  n.  1. 
£jr  gravi  qu^rclA,  340.  b.  n.  3. 
Habere  facias  seiiinam,  330.  a.  n.  1. 
De  capiendo  honuigiot  67.  b.  n.  1 . 
De  komine  repUgiendo,  may  be  sued  by  two  jointly, 

145.  b.  n.  3. 
I^evarifacias,  191.  a.  note,  sect.  VI.  9. 
Of  livery  and  partition,  169.  a.  n.  3. 
Oi  mandamui,  349.  b.  n.  1. 
Of  miMrata  misericordia,  101.  a.  n.4. 1. 
Of  nwderata  misericordia,  137.  a.  n.  1. 
Of  mortdancester,  as  to  damages,  355.  b.  n.  1. 
Nuperobiit,  175.  a.  n.4. 
Original,  131.  a.  n.  1.    290.  b.  n.  1.  1.3. 
Of  occupation,  349.  b.  n.  3. 
Of  partition,  167.  b.  n.  3.     169.  a.  ii.  3.     187.  a. 

n.  1,  3. 
De  paHHionefacicndA,  164-  a.  n.  1.     164.  b.  n.  4> 

169.  a.  n.  2.     175.  a.  n.  3. 
De  perambulatione  faciendd,  169.8.  n.  3. 
Possessory,  115.  a.  n.  4. 
Of  ad  quod  damnum,  gg.  &.  n  1. 
Of  quod  ei  def'orceat,  1 88.  a.  n.  9. 

Where  it  lies,  355.  a.  n.  1 . 
De  rationabiU  parte,  as  to  parceners,  175*  ^'  ^'  ^' 
De  rationabiU  parte  bononan,  l76^.b.  n.  3. 

Whether  it  lay  at  common  law  or  by  custom* 
176.  b.  n.  6. 
Of  ravishment  of  ward,  88.  b.  n.  16: 
Of  rcdisseisin,  I54.  a.  n.  8.     158.  b.  n.  3. 

Where  and  agauist  whom  it  lies,  1S4**'  vlH* 
1^  b.  n.  1. 
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Otriiiit,  11$.  a.  n.  1.  4.     lai.  a.  n.  1.     156.  b. 
a  I.    188.  a.  n.  9.     239.  a.  11.   1.     a8o.  b. 

L(B). 

By  remainder  man  against  tbe  disseisor  of 

tenant  for  life»  278.  b.  n.  1 . 
The  gist,  in  a  writ  of  right,  ibid. 

(S^P«na,  135.  a.    n.   1.     191.  a.  note,  lect. 

TL  II.    471.  b.  n.  1.  II.     290.  b.  n.  1. 1. 3. 
OftTRfiass  ^uare  cotuanguineum  et  heredem  cepU, 

83.  b.  n.  i«. 
Ts  iaqcire  of  waste,  158.  b.  n.  3. 
y.  store  concerning  Writs,  38.  b.  n.  1 .     33.  a. 

till.    69^a.n.6.     1x5.  a.  n. 6.     132.  a.  n.  7. 

WWft  ntcenary  under  the  29  Car.  2,  c.  3.   48.  a. 
0.3. 
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Writings 
And  other  forms  required  in  a  will  of  real  estate 
by  29  Car.  3,  c.  3.  1 11.  b.  n.  3. 


Wrongs 
It  uufimited,  and 


cannot  be  qualified,  180.  b.  n.  7. 


Y. 


Yard4and,  69.  a,  n.  3. 

Year  and  day^  350.  b.  n.  1. 

York, 
The  customarj  division  of  personalty  on  a  deathy 
in  restnunt  of  the  testamentary  power,  pr»- 
vailed  in  the  proTince  of  Yorkj  176.  b.  n.  5. 
5t.  9- 
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Chap.  1.  Fee  simple.  ^ect.  1, 


[i] 


^T^ENANT  in  fee  simple  is  he  which  hath  lands  or  tenements 
to  hold  to  him  and  his  heiresfor  ever.  And  it  is  called  in 
Latin,  feodum  simplex, ybr  feodum  tV  the  same  that  inheritance 
isii),  and  simplex  is  as  much  as  to  say,  lawful!  or  pure.  And 
f>  feodum  simplex  signifies  a  lawfull  or  pure  inheritance.  Quia  feodum, 
idem  est  quo  baereditas,  et  simplex  idem  est  quod  legitimum  vel  purum. 
£t  sic  feodum  simplex  idem  est  qubd  bsereditas  legitima,  vel  haereditas 
pura.    For  if  a  man  would  purchase  lands  or  tenements  in  fee  simple,  it 

behooveth 


(1)  Sir  Thomas  Smith  and  Dr.  Cowell  find  fault  with  Littleton  for  thisr 
explanation  oli  fee\  but  without  the  least  reason.  Though  ^f,  in  its  general 
acceptation,  signifies  land  holden,  as  distinguished  from  land  allodial;  yet  in 
our  law,  it  is  most  frequently  used  in  a  particular  sense,  to  denote  the  miantitif 
of  estate  in  land,  which  is  always  the  sense  of  the  word  when  we  say,  that  one 
is  tenant  or  seised  in  fee.  Therefore  Littleton  is  not  merely  justified  in  writing, 
^^tfee  is  the  same  as  inheritance;  for  if  in  describing  who  is  tenant  in  fee  sintj^, 
l^e  had  explained  the  word  otherwise,  he  would  have  misled  the  student.  The 
censure  of  Littleton  would  have  been  spared,  if  the  difference  between  attempt- 
ing to  give  the  etymology  of  ^^  and  its  general  sense,  and  professing  onhr  to 
explain  a  partiadar  use  of  the  word,  had  oeen  attended  to.  See  Smith's  Com-, 
^mveakh  of  Engl  b.  3.  c,  10.  Cam.  Interp.  verbum  Fee,  and  Wright's  Ten.  149. 
b  this  last  book  LitUeton  is  well  defended.    Lord  Coke's  comment  on  fee  is 


v^nr  full  to  the  same  purpose*    See  post.  1.  b. 
Vol.  I.  '^    "  B 
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beliooveth  him  to  have  these  words  in  his  purchase.  To  hare  and  to  hold  to 
him  and  to  his  heires:  for  these  words  (his  heires)  make  the  estate  of  inhe- 
ritance. For  if  a  man  purchase  lands  by  these  tcordsj  To  have  and  to  hold 
to  him  for  ever;  or  by  these  words,  To  have  and  to  hold  to  him  and  his 
assignesfor  ever:  in  these  two  cases  he  hath  but  an  estate  for  term  of  life, 
for  that  there  lacke  these,  words  (his  heires),  which  words  onely  make  an 
estate  of  inheritance  in  all  feoffments  and  grants. 

Vide  Sect.  85.     «  rpENA  N  T,**  in  Latin  ienens,  is  derived  of  the  verbe  teneo, 

and  hath  in  the  law  five  significations,     i.  It  signifies  the 

estate  of  the  land :  as  when  the  tenant,  in  a  praecipe  of  land, 

pleads  g^uod  non  tenets  SfC,  this  is  as  much  as  to  say,  that  he  hath 

not  seism  of  the  freehold  of  the  land  in  question.     And  in  this 

sense  doth  our  author  take  it  in  this  place :  and  therefore  he 

saith,  tenant  in  fee  simple  is  he  which  hath  lands  to  hold  to  him 

and  his  heires.  2.  It  signifieth  the  tenure  or  the  service  whereby 

the  lands  and  tenements  be  holden ;  and  in  this  sense  it  is  said  in 

the  writ  of  right,  yu«  clamat  tenere  de  seper  liberum  servitium,  Sfc, 

8  H.  7. 13.  And  in  this  signification  he  is  called  a  tenant  or  holder ;  because 

l^  F  ^6^66    ^^  ^^®  lands  and  tenements  in  England,  in  the  hands  of 

44  E.  3.  r!    '    subjects,  are  holden  mediately  or  immediately  qcjt  of  the  r  1     "l 

48  E.  3!  9.         kine  ( 1 ).    For  in  the  law  of  England  we  have  not,  pro-  I      , '     J 

(2  Inst.  601.)     perly,  allodium,  that  is,  any  subjects  land  that  is  not  •-    »^*   -* 

(4 Inst.  192.)      as  it  is  holden;  unlesse  you  will  take  allodium  for  ex  solidoy 

of  Stannerics)**'  ^^^  taken  in  the  Booke  of  Domesday  (a) :  and  tenants  in  fee 

Mir.  des  Just,     simple  are  there  called  alodarii  or  aloarii.     And  he  is  called  a 

c.  1.  sect.  3.       tenant,  because  he  holdeth  of  some  superior  lord  by  some  ser- 

CuhiomsdeNor-  vice.     And  therefore  the  king  in  this  sense  cannot  be  said  to  be 

l^st^^de'' 1 6  R^*  a  (3)  tenant,  because  he  hath  no  superior  but  God  Almighty ; 

2.  cap.  5.  prcedium  domini  regis  est  directum  dominium,  cujus  nuUus  author 

14EI.  y.  313.     est  nisi  Deus.     And,  as  Bracton  saith,  Omnes  quidem  sub  eo,  et 

a.  1  Co.  47,  in     ipse  suh  nuUo,  nisi  tantum  sub  Deo*     The  possessions  of  the  king 

Alton  Wood's     ^re  called  sacra  patrimonia,  and  dominica  corona  regis.     But 

<Cro.  Cha.  8a.)  ^*^".g^  ^  subject  hath  not  properly  directum,  yet  hath  he  utile 

Bract.  lib.  I.       dominium.    Of  these  tenants  our  author  speaketh  in  his  second 

cap.  8.  booke.     3.  Also,  tenere  signifieth  performance,  as  in  the  writ  of 

covenant,  quod  teneat  conventionem,  that  is,  that  lie  hold  or  per- 
fbrme  his  covenant.  4.  And  likewise  it  signifieth  to  be  bound, 
as  it  is  said  in  every  common  obligation,  teneri  et  frmiter  obligari. 
Lastly,  It  signifieth  to  deenie  or  jud?e ;  as  in  38  E.  3.  c.  4,  it 
shall  be  holden  for  none ;  (that  is)  judged  or  deemed  for  none ; 
and  so  we  conmionly  say,  it  is  holden  in  our  bookes.  And  these 
several  significations  doe  properly  belong  to  our  tenant  in  fee 
simple.  For  he  hath  the  estate  of  the  land,  he  holdeth  die  land 
of  some  superiour  lord,  and  is  to  perform  the  services  due,  and 

thereunto 

(i)  Same  doctrine,  50  Ass.  pL  1,  post,  65,  Plowd.  498.  The  origin  and 
prmciple  of  this  doctrine  is  well  explained  in  Wright's  Ten.  58,  and  a  Blackst. 
Comm.  48.  ed.  5.     See  also  Wright's  Tfcn.  137,  and  Mad.  Baron.  Anglic  35. 

(2)  See  post.  5,  a.  For  particmars  concerning  Domesday  Book,  see  the  books 
cited  in  Wright's  Ten.  56,  in  note  p.  and  also  an  Account  of  Domesday  Book, 
and  an  Account  of  Danc^eld,  both  printed  by  order  of  the  Antiq.  Soc.  in  1 756. 

(3)  For  examples  and  conseauences  of  this  doctrine,  see  Dy.  154.    Plowd. 

212.  post.  16.  a.  6  Co.  5.  b,    Fmch,  fol.  ed.  7.  2.  Eo.  Abr.  513, 514.    Vou.  2. 
0.  n.  4. 

(4)   For 


o 


a 


L,  1.  C.  1.  Sect.  1.         Of  Fee  simple.  [1.  b. 

thereunto  he  is  boimden  by  doome  and  judgement  of  law.   Of  the  Brit  fo.  83. 
severall  estates  of  land  our  author  treateth  in  his  first  booke :  and  ^^7*  3o8. 
bcginneth  with  fee  simple,  because  all  other  estates  and  interests  5.fi^ib.3  cap*?' 
are  derived  out  of  the  same.  BVact.  116.4*263! 

(4  Inst.  «oa.)  Domesday.  Mir.  des  Just.  cap.  a.  sect.  15.  17. 

"  Fee  simple.**  Fee  (4)  commeth  of  the  French^g^  f  i.  e-J  pnP'  Bract,  lib.  2. 
dium  beneficiofium^  and  legally  signifieth  inheritance,  as  our  ^P'5f^>7- 
author  himselfe  hereafter  expoundeui  it.     And  simple  is  added,    f/ so^^^'  ^' 
for  that  it  is  descendible  to  his  heires  generally,  tliat  is,  simply,   Flet.  iib.  3.  cap. 
vithout  restraint  to  the  heires  of  his  body,  or  the  like.     Feodum   2.  8,  &  g.  ^ 
at  quod  gtds  tenet  ex  quacunque  causa  sive  sit  tenementumt  sive  'i^-  5*  cap.  5. 
redditus,  ^c.  In  Domesday  it  is  called^rfw».     [q]  Of  fee  sim-   W  ^^•^*^5''' 
pie,  it  is  commonly  holden  that  there  be  three  kinds,  t»V  fee   pi.^Con^^n 
ample  absolute,  fee  simple  conditionall,  and  fee  simple  qualified,    Wals.  Cas. 
or  a  base  fee  (5).    But  the  more  genuine  and  apt  division  were   7  H.  4.  46. 
todiTide  fee,  that  is,  inheritance,  into  three  parts,  w>.  simple  or   ^g^'^jv  *^' 
Absolute,  conditionall,  and  qualified  or  base.     For  this  word.  ^-Ass  .» 
(simple)  properly  excludeth  both  conditions  and  limitations,  that    18  Ass.  5. 
defeat  or  abridge  the  fee.    *  Hereby  it  appeareth,  that  fee  in  our    18  £.  3. 46. 
legall  underst^idiug  signifieth,  that  the  land  belongs  to  us  and   ^4£-  3*  ^^' 
oar  heires,  in  respect  whereof  the  owner  is  said  to  be  seised  in   ^^i^J^' 
fee;  and  in  this  sense  the  king  is  said  to  be  seised  in  fee.     [b]  It    |q  £*  g*  ^\f,_ 
iialso  taken  as  it  is  holden  of  another  by  service,  and  that  be-   count  56. 22. 
loQgeth  onely  to  the  subject;  Item  dicitur  Jeodum  alio  mode  ejus   H.  2.  Disc.  50. 
quialiwnje^atf  et  quod  quis  tenet  ab  alio^  ut  si  sit  qui  dicat^  talis    ^^  ^-  4-  3* 
tenet  de  me  tot  Jeoda  per  servitium  militare.    And  Fleta  saith,    ^^^  ^'    '^' 
Potent  unus  tenere  injeodo  quoad  servitiaf  sicut  dominus  capitalist    13  h.  8. 8*. 
et  non  in  dominico ;  aUis  in  Jeodo  et  dominicoy  et  non  in  servitio,    4  H.  7.  2.    The 
^cut  libere  tenens  alicujus,     [c]  And  therefore  if  a  stranger  claim    case  of  a  person 
a  seigniory,  and  distreyne  and  avow  for  the  service,  the  tenant   ^^T^  ^f^  ^ 
may  plead,  that  the  tenancy  is  extra  feodum^  Sfc.  of  him,  (that  is)   ji^tbe  titleof  ^^ 
oat  of  the  seigniory,  or  not  holden  of  him  that  claimeth  it ;  but   Desc. 
he  cannot  plead  extra  feodum^  8fc»  unlesse  he  take  the  tenancy,    *  Vide  Sect.  4. 
that  is,  the  sute  of  the  land  upon  him.     Of  fise  in  the  first  sense    W  Bract,  lib.  4. 
our  author  treateth  in  this  first  booke;  and  as  it  is  taken  in  the    ^'etlib.s.cap.s. 
^«econd  sense,  in  his  second  booke ;  and  of  the  third  you  shall  read    Brit.fo.205.207. 
in  our  author.  Sect  13.  643,  644,  645,  and  pl^itifully  in  our    [c]  2  Ass.  p.  4. 

books  quoted  in  the  margent.  **  ^ss.  38. 

^  ■  12  E.  3.  tit. 

Hon  de  son  fee,  26.     28  Ass.  41 .    7  H.  4. 30.     2  H.  6. 1 .      (9  Co.  20,  &  34,  b.  2  Init. 
296.    Cn>.  Jam.  127.    Hob.  108.  Iloctr.  Plac.  132. 216.) 

^  Lands  or  tenements,'*  Here  it  is  to  be  observed,  tliat  a  man 
msT  have  a  fee  simple  in  three  kinds  of  hereditaments,  (6)  n'r. 
reall,  personall,  and  mixt.      Reall,  as  lands  and  tenements, 
whereof  our  author  here  speaketh.    Personall,  as  king  Edward  Rot  pat. 
the  first,  in  the  thirteenth  yeare  of  his  raigne,  concessit  Edmundo   '3  ^-  >• 
Jrairi  suo  charissimo^  quod  ipne  et    hirredes  sui  habeantf   ad  Cro^j^,V^^) 
reqidsitionem  suam  in  canceUari^  nostra  et  hieredum  nosirommy 

justiciarios 

(4)  For  the  derivation  of  the  word  Fee,  see  Wright's  Ten,  3,  and  the  books 
there  cited. 

(5)  See  the  same  division  of  fee  in  10  Co.  97.  b.  2  InsU  96.  Vaugh.  273. 
2  L.  Raym.  1148 ;  and  for  instances  of  a  qualified  fee,  see  post.  27.  Plowd. 
557-     10  Co.  97.     7  £•  4. 12.  a.     Cro,  Ch.  430.     Hardr.  147. 

(6)  For  the  extent  of  the  word  hereditament^  and  the  difference  between  that 
ud  tenement^  see  post,  6.  ly 

B  2  (I)  And 
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justiciarias  c:>  ad  placita  Jbrestarum,  quas  idemjrater  F  2.  ~| 
nosier  habet  ex  dono  domini  regis  Henrici  patris  nostriy  \  ^  J 
secundum  assis.  forestcR  ienendy  Sfc.  In  this  case  the 
grantee  and  his  heires  had  a  personall  inheritance  in  making^ 
of  a  request  to  have  letters  patents  of  commission  to  have  justices 
assigned  to  him  to  heare  and  determine  of  the  pleas  of  the  for- 
rests,  and  concemeth  neither  lands  or  tenements.  And  so  it  is 
if  an  annuity  be  granted  to  a  man  and  his  heires,  it  is  a  fee  sim- 
ple personafi :  {i)et  sic de  simUibus.  And  lastly, hereditaments 
mixt  both  of  the  real^  and  personalty.  As  the  abbot  of  Whit« 
bye  in  the  county  of  Yorke  having  a  forrest  of  the  gift  of  William 
of  Percie  founder  of  that  abby,  and  by  the  charters  of  king  John 
and  of  other  his  progenitors,  king  Henry  the  third  did  grant 
Bo.  Pat.  ao.  abhati  et  conventui  de  Whitbyey  quod  ipsi  et  eorum  successores  in 
47  H.  3.  ItMi.  perpetuum  habeant  inridanos  sues  proprios  de  libertate  suA  de 
^Vi2^^4%!       '    ^f^i^^y^  digend*  de  aetero  in  pleno  com,  Eborum,  prout  moris  est^ 

ad  responswnes  et  prasentationes  Jitciend'  de  transgressionibus^ 
quas  amodojieri  continget  de  venatione  intra  metasJbresiiB  sua  de 
Whitbi/e,  quam  habent  ex  donatione  Willi'  de  Percey  et  Alani  de 
PerceyJUii  ejusy  et  redditione  et  concessione  domini  Johannis  qtum^ 
dam  regis  Angliie  patris  nostril  et  confirmatione  nostra^  coram 
justiciariis  nostris  itinerantibus  ad  placita  Joresta  inpartibus  Hits 
et  non  alibi,  sicut  viridarii  Jbrestee  nostra  hujusmodt  responsiones 
et  priBsentationesJhcere  debent,  et  consueverunt.  Et  si  contingat 
aUquosJbrensecoSy  qui  non  sunt  de  libertate  pradictorum  abboHs  et 
conventuSftransgressionemJacere  de  venatione  intra  metas  Jbrestie 
pradictee,  quos  pnedicti  viridarii  attachiare  non  possunty  Volumtu 
et  concedimus  pro  nobis  et  hteredibus  nostris  qubd  hujusmodi  trans- 
gressores  per  justiciariosjbresia  nostra  ultra  Trentam  attachien" 
tur,  ad  prasentationem  viridariorum  pradict,  ad  respondendum 
inde  coram  justiciariis  nmtris  itinerantibus  ad  placita  Jorestce 
nostra  in  partibus  tHis,  cum  ibid,  ad  placitandum  venerint  prout 
secundum  assisam  et  consuetudinemjbresta  nostra  fuerintfaciend'^ 
Which  charter  was  pleaded  upon  the  claime  made  by  the  abbot 
of  Whitbye  before  Willoughbv,  Hungerford,  and  Hanbury,  jus- 
tices in  eire  in  the  forrest  of  Pickering,  which  eire  began  anno 
8  E.  3.  And  these  before  them  were  dlowed.  And  when  the 
(7-  Co.  33.)        king  created  an  earl  of  such  a  county  or  other  place,  to  hold  that 

dignity  to  him  and  his  heires,  this  dignity  is  personall,  and  also 
concerneth  lands  and  tenements.  (3)  But  ot  this  matter  more 
shall  be  said  in  the  next  Chapter,  Sect.  14,  and  15. 

Bract.  lib.  4.  «  And  it  is  caUed  in  Latin,  feodum  simplex,  forjeodum  is  the 

Bnt  MP '  32  '  *?'"^  ^^^*.  i^^^lf^^^  **."     Here  Littleton  himselfe  teacheth  the 

&  79.          '  signification  o^  feodum,  according  to  that  which  hath  been  said» 

For  interpreta-  which  only  is  to  be  applied  to  fee  simple  pure  and  absolute.  And 

tion  of  words  and  this  and  all  his  other  interpretations  of  words  and  etymologies 

S(^t"^°^i8*'''''**  throughout  all  his  three  bookes  (wherein  the  studious  reader  will 

1 16.  fig.  i^.  observe  many)  are  perspicuous  and  ever  per  notiora,  et  nunquam 

ignotum, 

(1)  An  annuity  of  inheritance  is  held  to  be  forfeitable  for  treason  aj  an 
hereditament,  7  Co,  34,  b.  yet  being  only  personal,  it  is  not  an  hereditament 
within  the  statute  of  mortmain  of  the  7  E.  1,  st.  2,  nor  is  it  intailable  within 
the  statute  de  dmiis.     See  post.  2.  a.  b.  &  20.  a. 

(2)  Therefore  such  dignity  has  been  adjudged  to  be  intailable  within  the 
statute  de  dotiis.    See  post.  20.  a. 

(3)  For 
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ignaium  per  ignotius;  and  are  most  necessary,  for  ignoraiis  ter^    154.  164.  174. 

minis  ignoraiur  et  ars.  184. 186. 194. 

204.  234.  267, 
«68.  332.  337. 424.  520. 692.  645.  689.  733. 

"  Simplex  is  as  much  as  to  say,  laxofull  or  pure"    Hereof  he  Bract,  lib.  2. 

treateth  onely  in  this  place.     And  Littleton  saith  well,  that  sim-  cap.  39,  ib.  92. 

^ex  idem  est  quodpurum.     Simplex  enim  dicitur  quia  sine  plicis ;  ^2,  b.  lib.  4. 

etpurum  dicitur,  quod  est  merum  et  solum  sine  adaitione.    Simplex  S^'  ^?.: 

donatio  et  pura  est,  uhi  nulla  addita  est  conditio  sive  modus;  sim-  cap-'s.* 

jUx  emm  datur^  quod  nullo  additamento  datur.  Bract.  lib.  2. 

cap.  5,  &c.  Britt.  cap.  34. 

**  A  laxttfuU  or  pure  inheritance"  And /therefore  it  is  well  said,   Fleta,lib.3,ca.3. 
qribd  donationum  alia  simplex  et  pura,  qua  nvllo  jure  civili  vel  ^^°^**-  5^-  *'• 
naturali  cogente,  nullo  precedents  metu  vel  interveniente,  ex  mera 
gratuitaque  liberalitate  donantis  procedit,  et  ubi  nullo  casu  velit 
donator  ad  se  reverti  quod  dedit ;  alia  sub  modo,  conditione,  vel  oh 
coMsam^  in  quibus  casious  non  propriejit  donatio,  cum  donator  id  ad 
sereterti  velit,  sed  quadam  potiUs  Jeodalis  dimissio;  alia  absoluta 
et  larga ;  alia  stricta  et  coarctata,  sicut  certis  hteredibus,  quibusdam 
a  suecessione  exclusis,  Sfc,     And  therefore  seeing  fee  simple  is 
hereditas  legitima  vel  pura,  it  plainly  confirmeth  that  the  division 
of  fee  is  by  his  authority  rather  to  be  divided  as  is  aforesaid  than 
fee  simple.  And  he  saith  well  in  the  disjunctive,  legitima  vel  pura, 
for  every  fee  simple  is  not  legitimum.     For  a  disseisor,  abator, 
intruder,  usurper,  S^c.  have  a  fee  simple,  but  it  is  not  a  lawfuH 
fee.    So  as  every  man  that  hath  a  fee  simple,  hath  it  either  by 
right  or  by  wrong.     If  by  right,  then  he  hath  it  either  by  pur- 
enaR  or  descent.     If  by  wrong,  then  either  by  disseisin,  in- 
trusion, abatement,  usurpation  (3^,  &c.     In  this  Chapter  he 
treateth  onely  of  a  lawful!  fee  simple,  and  divideth  the  same  as  is 
aforesaid. 

'*  For  if  a  man  purchase,^    Persons  capable  of  purchase  are  Persons  capable 
of  two  sorts,  persons  natural  created  of  God,  as  /.  S.  /.  JV.  ^c.  of  purchase, 
and  persons  incorporate  or  politique  created  by  the  policy  of 
nian  (and  therefore  they  are  called  bodies  politique) ;  and  tnose 
be  of  two  sorts,  viz*  either  sole,  or  aggregate  of  many :  again,  Wlio  have  abi- 
aggregate  of  many,  either  of  all  persons  capable^  or  of  one  per-  I»ty  to  grant, 
son  capable,  and  the  rest  incapable  or  dead  in  law,  as  in  the  ^^^^  ^^^'  57* 
Chapter  of  Discontinuance,  Sect.  6fi5,  shall  be  shewed.     Some 
men  have  capacitie  to  purchase,  but  not  abilitie  to  hold :  some   1 1  Ellz. 
c^Micity  to  purchase,  and  ability  to  hold  or  not  to  hold,  at  the  ^^^^'  ^^^' 
election  of  tnem  or  others :  some,  capacitie  to  take  and  to  hold :  ^*  J^  ***  *^* 
some,  neither  capacitie  to  take  nor  to  hold :  and  some,  specially  .^  £.  ^.  29, 
disabled  to  take  some  particular  thing.  (iKo.Abr. 

If  an  alien  Christian  or  infidel  purchase  houses,   194) 

[2^  *!  lands,  tenements,  or  hereditaments   to  him  0:^  and 
.  *    I  his  heires,  albeit   he  can  have  no  heires,    yet    he 
18  of  capacitie  to  take  a  fee  simple  (i)  but  not  to 

hold 


(3)  For  the  difference  between  such  estates  by  wrone^  see  post  277,  a.  and 
that  thev  cannot  be  said  to  be  by  purchase,  see  post.  3.  b.  &  1  o.  b. 

(1)  Therefore  on  a  covenant  to  stand  seised,  an  use  will  arise  for  an  alien. 
Godb.  275.  But  hy  act  of  kno,  as  by  descent,  he  cannot  even  talce  for  the 
benefit  of  the  king.  7  Co.  Calvin's  case,  35.  a.  Post.  31.  b.  and  1  Ventr.  41 7. 
See  in  Dy.  283*  b.  the  case  of  afeoffinent  to  an  alien  and  another  to  uses. 

B  3  (2)  ^^ 


2.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

hold(2).  For  upon  an  office  found,  the  king  shall  haTe  it  by 
his  prerogative  (3),  of  whomsoever  the  land  is  holden  (4). 
And  80  it  is  if  the  alien  doth  purchase  land  and  die,  the  law 
doth  cast  the  freehold  and  inheritance  upon  the  king  (5). 
If  an  alien  purchase  any  estate  of  freehold  in  houses,  lands, 
tenements,  or  hereditaments,  the  king  upon  office  found  shall 
have  them.  If  an  alien  be  made  a  denizen  and  purchase 
32  Hen.  6. 23.  land,  and  die  without  issue,  the  lord  of  the  fee  shall  have 
PI.  Com.  483.     ^g  escheat,  and  not  the  king.    But  as  to  a  lease  for  yeares, 

there  is  a  diversitie  betweene  a  lease  for  yeares  of  a  house 
for  the  habitation  of  a  merchant  stranger  being  an    alien, 
6  M«r.  Br.  tit.     ^hose  king  is  in  league  with  ours,  and  a  lease  for  yeares  of 
Denizen,  aa.       j^nds,  met^owB,  pastures^  woods,  and  the  like.    For  if  he  teke  a 

lease  for  yeares  of  lands,  meadows,  dec  upon  office  found,  the 
king  shall  have  it  (6).     But  of  a  house  for  habitation  he  may- 
take  a  lease  for  years  as  incident  to  commerce;  for  without 
habitation  he  cannot  merchandize  or  trade  (7).   But  if  he  depart, 
or  relinquish  the  realme,  the  king  shall  have  the  lease.     So  it  is 
if  he  die  possessed  thereof,  neither  his  executors  or  adminis- 
trators shall  have  it,  but  the  king  (8) ;  for  he  had  it  only  for 
habitation  as  necessary  to  his  trade  or  traffique,  and  not  for  the 
Fasch.  39  Eliz.    benefit  of  his  executor  or  administrator.     But  if  the  alien  be  no 
in  Sir  James       merchant,  then  the  king  shall  have  the  lease  for  yeares,  albeit  it 
Croft's  case.        y^ere  for  his  habitation  (9) ;  and  so  it  is  if  he  be  an  alien  enemie. 
40  E.*3.  u.*       -^^^  ^^  ^^  ^**  *®  resolved  by  the  judges  assembled  together 
(5  Co.  53.  b.)     ^or  that  purpose  in  the  case  of  sir  James  Croft,  Pasch.  S9  of  the 

raigne 


(2)  If  the  purchase  is  made  with  the  king*s  license^  it  seems  that  he  may 
hold.  See  14  Hen.  4.  20.  How  the  law  is,  where  an  alien  purchases  in  the 
name  of  a  trustee,  see  King  and  Holland,  Styl.  20,  &c.  AU.  14,  and  1  Ro. 
Abr.  194.  See  also  13  Geo.  3.  c.  14,  which  enables  aliens  to  lend  money  on 
land,  &c.  in  the  West  Indies. 

(3)  But  not  before  office,  except  in  case  of  the  alien's  death.  Adj.  5  Co. 
52.  b.  Before  office,  recovery  by  an  alien  tenant  in  tail  will  bar  remainders. 
Adj.  Gouldsb.  102.    4  Leon.  84. 

(4)  If  an  alien  purchases  a  copyhold,  it  is  said  that  it  shall  escheat  to  the 
lord.    Dy.  9.  b.  in  marg.  but  see  1  Mod.  17,  and  AH.  14. 

(5)  See  in  Plowd.  229,  several  cases,  in  which,  for  a  like  reason,  the  king  is 
entitled  without  office. 

(6)  Accord.  7.  Co.  Calvin's  case,  Dy.  b.  in  marg. 

(7)  But  32  H.  8.  c.  16,  s.  13,  makes  void  all  leases  of  houses  or  shops  to  an 
alien  being  an  artificer  or  handicraftsman.  This  law,  however  contrary  it  may 
seem  to  good  policy  and  the  spirit  of  commerce,  still  remains  unrepealed ; 
but  in  favour  of  aliens,  it  has  been  construed  very  strictly.  See  1  Sid.  309. 
1  Saund.  7.  2  Show.  135.  3  Mod.  94.  3  Salk.  29.  In  the  latter  book  a 
lease  to  an  alien  artificer  is  said  to  be  forfeitable  to  the  king  at  common  law ; 
but  for  this  extraordinary  doctrine  no  authority  is  cited.  As  to  the  capacity 
of  aliens  to  take  personal  chattels,  see  2  Ro.  Rep.  93. 

(8)  Contra  1  And.  25.  N.  Bendl.  36.  See  in  Cro.  Cha.  8,  a  case  where 
administration  to  an  intestate  alien  was  granted  to  his  nephews  and  nieces,  who 
were  also  aliens,  and  part  of  the  estate  consisted  of  leases  for  years. 

(9)  If  this  be  the  common  law,  ought  not  its  severity  to  be  corrected  by  th6 
legislature  ?  To  deny  the  right  of  taking  a  house  for  habitation  to  aliens  not 
bemg  merchants^  is  like  forbidding  all  other  foreigners  to  come  and  reside 

\c'  •  ^^  ^  ^®'  Calvin's  case,  17.  a^  where  loni  Coke  seems  to  express  him- 
self  without  distinguishing  between  aliens  being  merchants  and  other  aliens. 

R  (10)  Tenant 


L.  1.  C.  1.  Sect.  1.         Of  Fee  simple.  [2.  b. 

raigne  of  queene  Elizabeth.  Also,  if  a  man  commit  felony,  and 
after  purchase  lands,  and  after  is  attainted,  he  had  capacitie  to 
purchase,  but  not  to  hold  it ;  for  in  that  case  the  lord  of  the  fee 
shall  have  the  escheat  (lo);  and  if  a  man  be  attainted  of  felony, 
yet  he  hath  capacitie  to  purchase  to  him  and  to  his  heires, 
albeit  he  can  have  no  heire,  but  he  cannot  hold  it;  for  in  that  Magna  Clmrta, 
the  king  shall  have  it  by  his  prerogative,  and  not  the  lord  ^^P-  ^^■ 


of  the  fee ;  for  a  man  attainted  hath  no  capacitie  to  purchase   ^e  Keii  ^i^^'  ^ 
(being  a  man  civUiter  mortuus)  but  onely  for  the  beneht  of  the   w.  2.  '^^^^  ^ 
king,  no  more  than  the  alien-nee  hath.    If  any  sole  corporation    13  E.  1.  cap.  33. 
or  aggregate  of  many,  either  ecclesiasticall  or  temporall  (for  the    15  ^-  2-  cHp.  5. 
woids  of  the  statute  be  ^t  qitis  rdtgiosus  vel  alius)  purchase   23  H.  8.  cap.  10. 
lands  or  tenements  in  fee,  they  have  capacitie  to  take  but  not  ^3  {i  f '^'  ^' 
to  letaine  (unlesse  they  have  a  suificient  license  ia  that  (11)  Ast.436. 
behalSs);  for  within  the  yeare  after  the  aiioiation,  the  next  lord   39  Ass.  p.  17. 
of  die  fee  may  enter;  aiid  if  he  doe  not,  then  the  next  irome-   5,"^;  ^?.ip** 
dsate  lord  from  time  to  time  to  have  half  a  yeare;  and  for  cap^l  &5* 
de&ult  of  all  the  mesne  lords,  dien  the  king  to  have  the  land  so   19  e.  3.  tir. 
aliened  for  every  which  is  to  be  imderstood  of  sudi  inheritance  Vill.  34. 
as  may  be  holden.     But  of  such  inheritances  as  are  not  holden,  •  sQ^d-I^bid.  13. 
as  viUeines,  rent  charges,  commons,  and  the  like,  the  king  shall  ^  u^'g^'  ^' 
have  d^m  presendy  by  a  favourable   inteipretation  of  die  t^  H.  6.^63. 65. 
statute*     An  annuky  granted  to  them  is  not  mortmaine,  because  3  £.  4.  14. 
it  cfaaigeth  the  person  aolj.    Some  have  said  diat  it  is  called   19  £•  3- 
mortraaine,  manus  vwriua,  quia  possesno  eorum  est  immortalis,   ^^^u^^^^J 
mawus  pro  possessionem  et  tnortua  pro  immortaliy  and  the  rather,   ^^  j^'  q  ^^' 
for  that  by  the  laws  and  statutes  of  the  reahne,  all  ecclesiastical   (Piowd.  502.  a.) 
persons  are  restrained  to  alien.     *  Others  BSty  it  is  called  manus   7  ^'  4-  H- 
mortnaper  antiphrasiny  because  bodies  politique  and  corporate   *  ^j-^  ^o™-  >?3» 
never  die.    Otners  say  that  it  is  called  mortmaine  by  resem-  ^^  roteslyc  s 
biance  to  the  holding  of  a  roan's  hand  that  \&  ready  to  die,  for   ^e  statut.  de 
what  he  then  holdeth  he  letteth  not  goe  till  he  be  oead.    These   Religiosis. 
and  such  others  are  framed  out  of  wit  and  invendon;  but  the   7  ^-  i-  ><•  ^* 
true  cause  of  the  name,  and  the  meaning  thereof,  was  taken 
from  the  effects,  as  it  is  expressed  in  the  statute  itself,  per  quod 
tpue  servitia  ex  hujusmodi  Jeodis  debenture  et  giue  ad  defensionem 
regm  ab  initio  provisajuerufity  indeiiie  subtrahuntuTy  et  capitales 
domini  eschaetas  suas  amittunty  so  as  the  lands  were  said  to 
come  to  dead  liands  as  to  the  lords,  for  that  by  alienation  in 
mortmaine  they  lost  wholly  their  escheats,  and  in  efiect  their 
knights-services  for  the  defence  of  the  realme,  wards,  marriages, 
relief,  and  the  like ;  imd  therefore  was  called  a  dead  hand,  for 
that  a  dead  hand  yeeldeth  no  service. 

I  passe  over  villeins  or  bondmen,  who  have  power  to  purchase 
lands,  but  not  to  reteyne  them  against  their  lords,  because  you 
diall  reade  at  large  of  them  in  their  proper  place  in  the  Chapter 
of  Villenage. 

An  infiunt  or  minor  (whom  we  call  any  that  is  under  the  age  of  (Cro.  Ja.  330. 
21  yeares)  hath,  without  consent  of  any  other,  capacity  to  pur-   1  K0.Abr.731.) 
chase,  for  it  is  intended  for  his  benefit,  and  at  his  full  age  he 

.  may 


(10)  Tenant  in  tail  is  guilty  of  murder,  and  before  conviction  levies  a  fine. 
It  was  a  quesdon,  whether  the  fine  diould  bar  the  issue  for  the  lord's  benefit ; 
and  the  court  inclined  to  diidc  that  it  should ;  but  no  judgment  was  given. 
1  Wils.  2.  Part  220. 

(11)  As  to  this,  see  post.  08. 2. 

^       ^        B4  (12)  Fitzherbert 


S.  b.  3.  a.] 


43  Ais.  p.  ^3. 

Bract,  lib.  3. 
fo.  i3,&3a. 


[fl]  1 H.  7.  iS. 
7  H.  4.  17. 
18  H.  6. 8. 
9  E.  3.  30. 
i5£.4.fol.  i.b. 
97  H.  8.  34. 
(Hob.  204. 
5  Co.  119.  b. 


\b]  A  name  of 
purchase, 
a  H.  4. 35. 
1  H.  5. 8. 


Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

may  either  agree  thereunto*  and  perfect  it,  or  without  any  cause 
to  be  ailedgedy  waive  or  disagree  to  the  purchase ;  and  so  may 
his  heires  after  him,  if  he  agreed  not  thereunto  after  his  fuU 
age. 

A  man  of  non-sane  memory  may,  without  the  consent  of  any 
other,  purchase  lands,  but  he  himselfe(i2)  cannot  waive  it;  but 
if  he  die  in  his  madnesse,  or  after  his  memory  recover,  wiUioCit 
agreement  thereunto,  his  heire  may  waive  and  disagree  to  the 
state,  without  any  cause  shewed ;  and  so  of  an  ideot.  But  if  the 
man  of  non-sane  memory  recover  his  memory,  and  agree  unto 
it,  it  is  unavoydable. 

If  an  abbot  purchase  lands  to  him  and  his  successors  without 
the  consent  of  his  convent,  he  himself  cannot  waive  it,  but  his 
successor  may  upon  just  cause  shewed ;  as  if  a  greater  rent  were 
reserved  thereupon  than  the  value  of  the  land,  or  the  like;  but 
he  cannot  waive  it  unlesse  it  be  upon  just  cause,  et  sic  desi' 
milibuSf  pralatus  ecclesia  sua  condiHonem  meUorare  potest^  de-- 
teriorare  nequit*  And  in  another  place  he  saith.  Est  enim 
ecclesia  ejusaem  conditwnisy  qwe  Jungitur  vice  minoris* 
03*But  no  simile  holds  in  every  thing,  according  to  the  P  3.  T 
Kacient  saying,  NuUitm  simile  quatuorpedibus  currit  [a].  I  '  I 
An  hermaphrodite  may  purchase  according  to  that  sexe  ^  -^ 
which  prevaileth.  A  feme  covert  cannot  take  any  thing  of  the 
gift  of  her  husband  (i),  but  is  of  capacity  to  purdiase  of  others 
without  the  consent  of  her  husband.  And  of  this  opinion  was 
Littleton  in  our  books,  and  in  this  book,  Sect.  677,  but  her  hus- 
band may  disagree  thereunto,  and  devest  the  whole  estate ;  but 
if  he  neither  agree  nor  disagree,  the  purchase  is  (2)  good ;  but 
after  his  death,  albeit  her  husband  agreed  thereunto,  yet  she 
may  without  any  cause  to  be  alledged  waive  the  same,  and  so 
may  her  heires  also,  if  after  the  decease  of  her  husband  she  her^ 
celfe  agreed  not  thereunto. 

[b]  A  wife  (uxor)  is  a  good  name  of  purchase,  without  a 
Christian  name ;  and  so  it  is  if  a  Christian  name  be  added  and 
mistaken,  as  Em  for  Emelt/n,  S^c.  for  utile  per  inutile  non  wtiatur. 

But 


(12)  Fitzherbert  argues  strongly,  that  a  noncompos  may  plead  his  dis- 
ability to  avoid  his  own  acts  as  well  as  an  infant.  Fitz.  Nat.  Br.  20a.  See 
post.  247,  a  ^  b,  much  curious  learning  on  the  subject,  and  also  2  Blackst« 
Com.  ed.  5.  p.  291,  where  the  progress  of  the  opinions  on  this  subject  is 
critically  stated. 

(1)  Adjudged  ace.  in  Chancery,  2  Vem.  385,  and  3  Atk.  72.  But  the  doc- 
trine must  be  understood  with  various  limitations. — 1.  Though  the  husband 
cannot  convey  to  the  wife  immediately,  yet  he  may  give  to  a  trustee  for  her 
benefit,  and  the  gift  will  be  good.  Therefore  he  may  convey  land  to  her  by 
way  of  use,  as  by  enfeoffing  or  covenanting  with  another  to  stand  seised,  or 
surrendering  a  copyhold  estate  to  her  use.  See  post.  112.  a.  4  Co.  29 — 2. 
According  to  some  books,  by  custom  of  a  particular  place,  as  of  York,  the 
wife  may  take  by  immediate  conveyance  from  the  husband.  Fitz.  Prescript 
iion  61.  Bro.  Cj«/om56— 3.  The  husband  may  give  to  his  wife  by  last  toiU; 
because  such  gift  cannot  take  ieffect  till  his  death,  when  the  coverture  is  deter- 
mined. Post.  Sect.  i68. — ^4.  It  seems,  that  a  donatio  mortis  causd  by  husband 
to  wife  may  be  good,  because  that  is  in  the  natiure  of  a  legacy.  1  P.  Wms. 
441  •  How  the  wife  may  give  her  separate  personal  property  to  her  husband, 
see  2  Ves.  66q. 

(2)  Ace.  post.  356.  a, 

(3)  See 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [3.  a* 

But  the  queene*  the  consort  of  the  king  of  England,  is  an  46  £.  3.  aa. 

exempt  person  from  the  king  by  the  common  law,  and  is  of  i^  Ass.  18. 

ability  and  capacity  to  purchase  and  grant  without  the  king.  |o£.  3-  ^B. 

Of  which  see  more  at  large,  Sect,  200.  j^,,  , ;  ^7'  "• 

1 1  H.  4.  33.    9  £.  4.  49.     13  £.  3.    Estoppel  331 . 

[c]  The  parishioners  or  inhabitants,  or  proln  homines  of  Dale  [c]  12  H.  7  8. 
(3),  or  the  churchwardens,  are  not  capable  to  purchase  lands ;  37  JJ-  ^-  3o- 
but  goods  they  are,  unlesse  it  were  in  ancient  time  when  such  u^^'^^J\ 
grants  were  allowed  (4). 

[d]  An  ancient  grant  by  the  lord  to  the  commoners  in  such  a  [d]  33  £.  3/ 
waste,   that  a  way  leading  to  their  common  should  not  be  barre,  261. 
straitened,  was  good ;  but  otherwise  it  is  of  such  a  grant  at  this  Q^^'  ®®- 
day[^].     And  so  in  ancient  time  a  grant  made  to  a  lord,  et  ^^^'59*) 
homnUnu  suisj  tarn  liheris  quhm  natvoU^  or  the  like,  was  good ;  [c]  33  £.  3. 
but  they  are  not  of  capacity  to  purchase  by  such  a  name  at  this  ^^^  ^3- 
day.    But  yet  at  this  oay  if  the  king  grant  to  a  man  to  have  the  J^  Jig^'of*^* 
goods  and  chattels  de  hominibus  suis^  or  de  tenentihus  stdsy  ox  de  14  h.  6. 19. 
reiidentibus  infra  Jeodum^  Sfc,  it  is  good:  for  there  they  are  not  34  Ass.  p.  11. 
named  as  purchasers  or  takers,  but  for  another  man's  benefit,  who  4o  Ass.  p.  a  1 . 
hath  capacity  to  purchase  or  take[y*].     And  regularly  it  is  [/]  Bract. lib. 4. 
requisite,  that  the  purchaser  be  named  by  the  name  of  baptism  tract.  1.  ca.ao. 
and  his  surname,  and  that  speciall  heed  bee  taken  to  the  name  Britton,fol.iai, 
of  baptism;  for  that  a  man  cannot  haye  two  names  of  baptism  ^^Vq    »'^^' 
as  he  may  have  divers  surnames  (5).     [g]  And  it  is  not  safe  in  35  Am.  ^. 
writi,  pleadings,  grants,  &c.  to  translate  surnames  into  Latin.  30  Ass.  16. 

As  if  the  surname  of  one  be  Fitzwilliam,  or  Williamson,  if  he  46  £•  3-  aa- 

translate  him  Fiiius  Willu  if  in  truth  his  father  had  any  other  ^K^'q^'  " '* 

Christian  name  than  William,  the  writ,  &c.  shall  abate ;   for  ^   ^  '^^ 

Fitzwilliam  or  Williamson  is  his  surname,  whatsoever  Christian  30  h!  6. 1. 

name  his  father  had,  therefore  the  lawyer   never   translates  34  H.  6. 19. 

surnames.     And  yet  in  some  cases,  though  the  name  of  baptisme  ^  ^^-  4-  27. 

be  mistaken  (as  in  the  case  before  put  of  the  wife),  the  grant  is  ^  ^a'^^rr 

good.  14  H. '7.11.^' 

so  £I]s.  Dier  359.  8  £.  3.  436.  30  £.  3.  25.  i  H.  4.  5.  3  H.  6.  36.  19  H.  6.  3. 
34  H.  6.  19.  5  £.  4.  ^.  37  H.  8.  11.  1  H.  5.  5.  18  £.  3.  33.  97  £.  3.  85. 
8  £.  3. 437.     7  H.  6. 39.    9  H.  5.  9.            fj]  40  £.  3.  33.  Fitawilliam.    34  £.  3.  64. 

Fitziohn.  39  £.  3.  24.  Fitzrobert.  37  £.  3.  85.  tit.  grant,  67.  18  £.  3.  33,  34. 
18  E,  4.  8.  b.     14  H.  7.  31,  33.     13^ E.  4.  8.    6  £.  3.    Vouch.  179.    37  E.  3.  85, 

where  the  proper  name  is  mistaken.  \6  Co.  65.  10  Co.  133.  b.  Hob.  33.  2.  Ro. 
Abr.  44.    Mo.  333.) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where 
his  name  is  Henry,  to  Georee  bishop  of  Norwich  where  his 
name  is  John,  and  so  of  an  am>ot,  &c.  for  in  these  and  the  like 
cases  there  can  be  but  one  of  that  dignity  or  name.  And  there- 
fore such  a  grant  is  good,  albeit  the  name  of  baptism  be  mis- 
taken. If  by  licence  lands  be  ^iven  to  the  deane  and  chapter 
of  the  holy  and  individed  Trmity  of  Norwich,  this  is  good, 
although  the  deane  be  not  named  by  his  proper  name,  if  there 

were 


(3)  See  in  Dy.  100,  the  case  of  a  grant  by  the  crown  prolfis  homnUnu  dt 
Islington,  rendering  a  rent. 

(4)  Ace.  as  to  churchwardens,  Finch's  law,  8vo.  ed.  178.  See  Keilw.  32,  a. 
But  by  9  Geo.  i.e.  7,  they  are  enabled  to  purchase  a  workhouse  for  the  poor ; 
and  by  custom,  in  some  places,  as  in  London,  the  parson  and  churd^wardens 
are  a  corporation  to  purchase  lands.     Cro.  Jam.  532. 

(5)  Sec  Cro.  Eliz.  27.  222, 328,    Cro.  Jam.  558. 

(6)  But 


f 

3.  a.  3.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 


bri< 


were  a  deane  at  the  time  of  the  grant ;  but  in  pleading  he  must 
shew  his  proper  name.  And  so  on  the  other  side,  if  the  deane 
and  chapter  make  a  lease  without  naming  the  deane  by  his 
proper  name,  the  lease  is  good,  if  there  were  a  deane  at  the 
time  of  the  (6)  lease ;  but  in  pleading,  the  proper  name  of  the 
deane  must  be  shewed;  and  so  is  the  booke  of  18  E.  4,  to  be 
intended ;  for  the  same  judges  in  1 3  E.  4,  held  the  grant  good 
to  a  maior,  aldermen,  and  commonalty,  albeit  the  maior  was  not 
named  by  his  proper  name ;  but  in  pleading  it  must  be  shewed, 
as  is  there  also  holden  (7).  If  a  man  be  baptized  by  the  name 
of  Thomas,  and  after  at  his  confirmation  by  the  bishop  he  is 
named  John,  he  may  purchase  by  the  name  of  his  confirmation. 
And  this  was  the  case  of  Sir  Francis  Gawdie,  late  chiefe-justice 
of  the  court  of  common  pleas,  whose  name  of  bapti^n  was 
Thomas,  and  his  name  of  confirmation  Francis ;  and  that  name 
of  Francis,  by  the  adyice  of  all  the  judges,  in  anno  36  Hen.  8, 
he  did  beare,  and  after  used  in  all  his  purchases  and  grants  (8). 
aa  R.  9.  \h]  And  this  doth  agree  with  our  ancient  books,  vmere  it  ia 
"  b!  ^'  holden  that  a  man  may  have  divers  names  at  divers  times,  but 

feoffments  58.  ^^^  divers  Christian  names.  And  the  court  said,  that  it  may  be 
9  £.  5. 14.  that  a  woman  was  baptized  by  the  name  of  Anable,  and  40 

46E.  3. 31.  yeares  afler  she  was  confirmed  by  the  name  of  Douce,  and  then 
3  ^*  ^*  *®'  ner  name  was  changed,  a^d  after  she  was  to  be  named  Douce, 

?V\,  1  *^'  and  that  all  purchases,  &c,  made  by  her  by  the  name  of  baptism 
^>.Ui74..  before  her  ^nfirmation  remain  /ood;  a  nmtter  not  miA  m 
14H.  7. 11.  use,  nor  requisite  to  be  put  in  ure,  but  yet  necessary  to  be 
[i]  17  E.  3. 29.  knowne.  [f  ]  But  purchases  are  good  in  many  cases  by  a 
18  E.  3.  59.  knowne  name,  <fr  by  a  certaine  description  of  the  person 
11  H.  4.  84.  without  either  surname  or  name  of  baptism,  as  uxori  I,  5.  as 
PI.  Com.  525.  hath  been  said,  or  primo  gcnito  JUio,  or  secundo  genito  Jilioy  Sfc» 
21  R.  9.  devise,  or  filio  natu  minimo  L  S,  or  seniori  ptieroy  or  omnibus  Jiliisy  or 
41 E.  3. 19.  JiUabus  I.  S*  or  omnibus  liberis  seu  exitibus  of  /•  S.  or  to  the 
c'o«m^.pfe.      right  heires  of /.S. 

de  vouch.  43.    35  Ass.  13.    37  H.  6.  30.     11  £.4.  9.     7  H.  4.  5.     40  £.  3.  9. 
37  H.  8.    Bro.  Nosme  40. 

[fc]  15  H.  7. 14.       [k]  But  if  a  man  do  infrandiise  a  villein  cum  tota  sequeM  sua, 

that  is  not  sufficient  to  infranchise  his  children  borne  before,  for 
[q  8  E.  3.  437.  the  incertainty  of  the  word  sequela,  [i]  But  regularly  in  writs, 
39  E.  a.  44.  ^g  demandant  or  tenant  is  to  be  named  by  his  Christian  name 
a  I  e!  4. 19!  A"^  surname,  unlesse  it  be  in  cases  of  some  corporations  or 
7  H.  6. 99.  bodies  politique  (9). 

[a]  39  E.  3.  [a]  ^A  bastard  having  gotten  a  name  by  reputation  F  3^  "1 

^^'y^'  may  purchase  by  his   reputed  or  knowne  name  to  I     u'    I 

asAw.n.         ^™  ^^  ^*^  heires,  although  he  can  have  no  heir 
41  E.  3. 19.         but  of  liis  body.     A  man  makes  a  lease  to  B.  for  life,  re- 
mainder to  the  eldest  issue  msde  of  B,  and  the  heires  males  of 
his  body.     B.  halii  issue  a  bastard  son,  he  diall  not  take 
Vide  Sect.  118.   the  remainder,  because  in  la'r  he  is  not  his  issue;  for  qui  ex 

damncUo  coiiu  nascuntur  inter  liberos  non  computentur.    And  as 
Littleton  saith,  a  bastard  is  quad  nullius  ^fiUus,  and  can  have  no 

name 


(6)  But  not  oAerwise,  post.  1264.  a.    See  si  £.4. 15. 16. 

(7)  See  1  Leon.  307.     Dy.  86. 

(8)  Ace.  fl  Ro.  Abr.  135,  A. 

(9)  As  to  naming  of  persons  in  writs  and  pleadings,  see  Thek>.  Dig.  Br.  Orig. 
lib.  3,  and  6,  and  the  title  Abatement  in  Com.  Dig. 

(1)  The 
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name  of  reputation  as  aoone  as  he  is  borne  [b],  'So  it  is  if  a  [&]  So  it  was 
man  make  a  lease  for  life  to  B.  the  remainder  to  the  eldest  issue  rewire^  M.  38 
male  of  B.  to  be  begotten  of  the  body  of  Jfln*  S.  whether  the  Bre.^<?e^re, 
same  issue  be  legitimate  or  illegitimate.    B.  hath  issue  a  bastard  for  land  in  Port- 
on  the  body  of  Jane  S,  this  sonne  or  issue  shall  not  take  the  ington  in  oom. 
remainder ;  for  (as  it  hath  been  said)  by  the  name  of  issue,  if  Salop. 
there  had  beene  no  other  words,  he  could  not  take ;  and  (as  it  1^',  e^' 
hath  been  idso  said)  a  bastard  cannot  take,  but  after  he  hath  -^^^y  ^' 
gained  a  name  by  reputation  (1),  that  he  is  the  sonne  of  B.  Mo.  430. 
&c.  [c]«     And  therefore  he  can  take  no  remainder  limited  a  Ko.  Abr.  43. 
b^ore  he  be  bom;  but  after  he  be  borne,  and  that  he  hath  44-) 
gained  by  time  a  reputation  to  be  knowne  by  the  name  of  a  son,  ^f  m-    ^ 
then  a  remainder  limited  to  him  by  the  name  of  the  son  of  his  35AU.  13. 
reputed  father,  is  good ;  but  if  he  cannot  take  the  remainder  by  41  £.  3.  ao. . 
the  name  of  issue  at  the  time  when  he  is  bome>  he  shall  never  i7  ^  3-4>> 
take  it.     And  so  it  seemeth,  and  for  the  same  cause,  if  after  the  (P  ^*  ^'^ 
birth  of  the  issue  B.  had  married  Jane  5.  so  as  he  became  bas- 
tard eigne,  and  had  a  possibility  to  inherit,  yet  he  shall  not 
take  the  remainder. 

Persons  deformed  having  human  shape  (a),  ideots,  madmen, 
lepers,  deafe,  dumbe,  and  blinde,  minors,  and  all  other  reasonable 
creatures,  have  power  to  purchase  and  retaine  lands  or  tene- 
ments,  [d]  But  the  common  law  doth  disable  some  men  to  take  [tf]  5  E.  4.  tit. 
any  estate  in  some  particular  things ;  as  if  an  office  cither  of  the  o^ce  &  officer. 
ffrant  of  the  kinir  or  subject  which  concerns  the  administration,  ^:  ^?' 

o  _,  o  .•*,.  ii«f  1       Vintcr  8  case. 

proceeding,  or  execution  of  justice,  or  the  kmgs  revenue,  or  the  ^  ]^„  pj^ 
commonw^th,  or  the  interest,  benefit,  or  safetie  of  the  subject,  fo.  150.  b.  and 
or  the  like ;  if  these  or  any  of  them  be  granted  to  a  man  that  is  Scrogg's  case, 
unexpert,  and  hath  no  skill  and  science  to  exercise  or  execute  (^^^'  ^^^') 
the  same,  the  grant  is  merely  (3)  void,  and  the  partie  disabled  by  (Cro.  Jam.  17.) 
law,  and  incapable  to  take  die  same,  jtto  commodo  regis  etpopuU; 

for 


(1)  The  several  reports  of  the  case  cited  by  lord  Coke  in  the  marnn  differ 
very  much.  According  to  Noy  and  Moore,  it  was  held  by  all  but  Popham, 
that  the  remainder  was  good,  though  the  bastard  was  not  born  till  after 
creatine  it ;  and  Rollc  represents  the  case  as  if  the  opinion  had  been  for  the 
remainder.  But  Croke  agrees  with  lord  Coke,  and  writes,  that  a  majority  of 
the  judges  held  the  remainder  void ;  though  indeed  it  appears  by  his  report, 
that  the  party  at  length  claiming  as  lav^d  issuey  it  became  unnecessary  to 
decide  wnat  would  be  the  effect  of  a  remainder  to  an  unborn  bastard.  The 
only  modern  case  I  meet  with  on  the  subject  is  one,  in  which  lord  dianodlor 
Macclesfield  inclined  against  such  a  remainder,  even  though  to  a  child  en 
ventre  sa  mere.  1  P.  Wms.  529.  However,  the  doctrine  doui  not  seem  fully 
settled.  Jf  the  objection  against  the  limitation  to  a  bastard  not  in  esse  is 
uneertaintv  of  description^  it  must  certainly  fail  .where  he  is  described  by  th6 
mother  omy;  and  even  where  ihejather  is  named,  it  may  sometimes  be 
possible  to  ascertain  him  also  sufficiently,  as  well  where  the  limitation  pre- 
cedes, as  where  it  follows  the  bastard's  birth.  See  Bro.  Grant  17.  s  Ro.  Abr. 
43»  44-  ^  But  if  the  objection  is  apoUctf  qflaw,  which,  for  the  encouragement 
of  marriage,  creates  a  disabilUv  of  providing  for  illegitimate  children  before 
they  are  bom,  then  lord  Coke's  doctrine  is  true  in  its  full  extent.  See  Cro- 
Eliz.  510.  Which  of  these  is  the  true  principle  of  objection,  is  left  to  the 
judgment  of  the  learned  reader. 

( 2 1  Who  ought  to  be  deemed  such,  see  post.  7.  b.  35.  b. 

(3)  See  ace.  Godb.  391.  Hard.  130.     Scrogg's  case,  cited  by  lord  Coke 
in  the  margin,  is  in  Dy.  175. 

(4)  Acc« 
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for  onely  men  of  skilly  knowledge,  and  ability  to  exercise  the 
same  are  capable  of  the  same,  to  serve  the  king  and  his  people, 
re]  M.  40&41  [e]  An  infant  or  minor  is  not  capable  of  an  office  of  stewardship 
K**  *"*Bc^  h  ^^  ^®  court  of  a  manor,  either  in  possession  or  reversion (4). 
between  S^m-  IJ^]  ^^  ™*°»  though  never  so  skilful  and  expert,  is  capable  of  a 
ler  and  Walters,  judiciall  office  in  reversion  (5),  but  must  expect  until!  it  fall  in 
(Contra  March,  possession.  And  see  Sect.  378,  where  bargaining  or  giving  of 
43.  S.  C.  W.  money,  or  any  manner  of  reward,  &c.  for  offices  there  mentioned, 
Car^aTo  w)  ®^^^  n^ake  such  a  purchaser  incapable  thereof;  which  is  worthy 
[/]  1 1  Co.  2.  ^o  be  knowne,  but  more  worthy  to  be  put  in  due  execution, 
in  Auditor  Some  are  capable  of  certain  things  for  some  special  purpose^ 

Carle's  case.       but  not  to  use  or  exercise  such  things  themselves ;  as  the  kmg  is 
^^^  &^*  ^8t      capable  of  an  office,  not  to  use  but  to  grant,  &c.  (6). 
^34f'a-)  ^'  '^  monster  borne  within  lawfull  matrimonie,   that  hath  not 

Vide  Sect.  378.  human  shape,  cannot  purchase,  much  lesse  reteine  any  thing. 
1  H.  7. 31.  [^]  The  same  law  is  dis  prcfessis  et  mortuis  saculo,  for  they  are 
(Post.7.b.a9.b.)  civUiter  mortui  (7) ;  whereof  you  shall  read  at  large  in  his  proper 

^?4  ~4.5      ■   P"**^*'   Sect.  200. 

Britt.  cap.  23.  39.  Fleta.  lib.  6.  cap.  41.  1  £.  3.  9.  44  £.  3. 4.  3  H.  6. 34.  si  B.  a. 
judgement  263.  7  H.  4,  3.  14  H.  8.  16.  Doct.  &  Stud.  141.  Fl.  Com.  fo.  47. 
IWt.  cap.  33.    (Post.  76,  a.) 

"  PurchasBi^  in  Latin  perguisitumy  of  the  verbe  perqtUrere* 
Littleton  describeth  it  in  the  end  of  this  Chapter  in  this  manner : 
Also  purchase  is  called  the  possession  of  lands  or  tenements  that 
a  man  hath  by  his  deed  or  agreement^  unto  ivhich  possession  he 
commeth  not  by  title  of  descent  from  any  of  his  ancestors  or  of  his 
cousinsy  but  by  his  own  deed*  So  as  X  take  it,  a  purchase  is  to 
be  taken,  when  one  cometh  to  lands  by  conveyance  or  title;  and 
that  disseisins,  abatements,  intrusions,  usurpations,  and  such  like 
estates  gained  by  wrong,  are  not  said  in  law  purchases  (8),  but 
oppressions  and  injuries. 

Note,  that  purchasers  of  lands,  tenements,  leases,  and  heredi- 
taments for  good  and  valuable  consideration,  shall  avoid  all  former 
fraudulent  and  covinous  conveyances,  estates,  grants,  charges, 
[A]  37  Eliz.        and  limitations  of  uses,  of  or  out  of  the  same,  [h]  by  a  statute 
cap.  4.  made  since  Littleton  wrote  (9),  whereof  you  may  plainly  and 


(4)  Ace.  Scamler's  case,  and  1  Ro.  Abr.  731.  J.  and  Cro.  Eliz.  636.  But 
the  case  in  March.  43,  is  contra;  and  there  mr.  justice  Jones  affirms,  that 
Scamler's  case  was  also  contra.  However,  in  Cro.  Cha.  556,  lord  Coke's 
doctrine  seems  admitted  where  the  office  is  not  granted  so  as  to  be  exerciseable 
by  a  deputy. 

(5)  Ace.  11  Co.  4.  a.  W.  Jo.  264.  2  Lev.  245,  and  Cas.  temp.  Talb.  99.; 
but  contra  where  it  has  been  the  usage  so  to  grant,  W.  Jo.  311.  Hardr.  257. 
2  Ventr.  188;  and  it  is  said  that  the  king  may  so  grant  without  any  usage. 
March.  42.  4.  Mod.  280.  Dy.  295. 


(6)  See  as  to  this,  Plowd.  381. 


7}  But  it  seems,  that  this  doctrine  is  now  become  inapplicable;  for  there 
is  no  longer  any  le^  establishment  for  professed  persons  in  England^  and  our 
law  never  took  notice  of  foreign  professions.  See  post.  132.  b.  2  Ro.  Abr.  4^. 
C.  Wright's  Ten.  28.    1  Salk.  162. 

!8)  Accord,  ante  2.  b.  and  post.  18.  b. 
9)  For  cases  of  fraudulent  gifts  before  the  13  Eliz.  c.  5;  see  Dy.  294,  b. 
and  2c)S^  a. 

(1)  Since 


icase. 
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/.  C.  had  a  lease  of  certaine  lands,  for  60  yeares,  if  he  lived  so  Twine's  case, 
long,  and  forged  a  lease  for  90  years  absolutely,  and  he  by  in-  ^^•^• 
denture  reciting  the  forged  lease,  for  valuable  consideration,  QQ^^^q^ 
baigained  and  sold  the  forged  lease  and  all  his  interest  in  the  Bmrers  case* 
land  to  i2«  G.    It  seemed  to  me  that  R.  G.  ivas  no  purchaser  1 1  Co.  74. 
within  the  statute  of  27  Eliz.  for  he  contracted  not  for  the  true  Pwch.  la  Ja. 
and  lawfull  interest,  for  that  was  not  knowne  to  him ;  for  then  ^^^'c-^^'.?'* 
perhaps  he  would  not  have  dealt  for  it,  and  the  visible  and  knowne  Gxoobham Vef. 
tearme  was  forged ;  and  although  by  general  words  the  true  in-  in  ejectione 
terest  passed,  notwithstanding  he  gave  no  valuable  consideration,  finnaa  in  evi- 
nor  contracted  for  it.    And  of  this  opinion  were  all  the  judges  ^^'^  ^  ^""^* 
in  Seijeants-Inne,  in  Fleet-street.  . 

[f  ]  In  ancient  time,  when  a  man  made  a  fraudulent  feofiement,  [t]  Hil.  18  E.  3. 
it  was  said,  qttbd  poiuit  terrain  Ulam  in  hrigam;  where  Imgam  ?;™™  ^K*  '^^ 
doth  signifie  wrangle,  contention,  or  intricacy,  for  fraud  is  the  ""*"'"• 
mother  of  them  sdl.     [k]  And  on  the  other  side,   purchases,  N  37  H.  8. 
estates,  and  contracts  may  be  avoided,  since  Littleton  wrote,  by  ^^Uy' 
certain  acts  of  parliament  against  usurie  above  ten  in  the  hun-  ^^0^^%^^^' 
dred,  in  such  manner  and  forme  as  by  those  acts  is  provided;  Burton's  case. 
whidi  statutes  are  well  expounded  in  my  books  of  Reports,  which  Eodem,  lib.  7. 
may  be  read  there.     To  them  that  lend  money  my  Claiton's  case. 

C4    "-I  caveat  is,  that  f^  neither  directly  nor  indirectly,  by  art,  (^"^-  *7») 
I  or  cunning  invention,  they  take  above  ten(i)  in  the  (5  Co.  69.) 
*•  -^  hundred ;  for  they  that  seeke  by  sleight  to  creepe  out 
•f  these  statutes,  will  deceive  themselves,  and  repent  in  the  end. 

"  Purchase  Lands"    Littleton  here  and  in  many  other  places  Lands  and  otber 

putteth  lands  but  for  an  example ;  for  his  rule  extendeth  to  seig-  <*>»«ig»  to  be 

niories,  rents,  advowsons,  commons,  estovers,  and  other  heredi-  P*"^'*"*^^' 
taments,  of  what  kind  or  nature  soever. 

'^  Landy*  Terra,  in  the  legall  signification,  comprehendeth  any  Pi.  Com.  168.  b. 
ground,  soile,  or  earth  whatsoever;  as  meadowes,  pastures,  woods,  ^^  ^To*  &•  an<i 
moores,  waters,  marishes,  furses,  and  heath.     Terra  est  nomen  >6>-4Co.  87.b. 

•••  .  71*.  •«  i_^  1       J^ttercJ  8  case. 

generaltsstmumy  et  comprehendtt  omnes  spectes  terra;  but  properly,  ^  £  ^  ,g|  ^^ 
terra  dicitur  h  terendo,  quia  vomere  teritur;  and  anciently  it  was  6  £.  3.  283. 
written  with  a  single  r;  and  in  that  sense  it  includeth  whatsoever  8  E.  3.  377. 
may  be  plowed;  and  is  all  one  with  arvum  ah  arando.    It  legally  I*^.™P'3  '* 
iDcludeth  also  all  castles,  houses,  and  other  buildings :  for  castles,  ^^^  ^^^ 
houses,  &c.  consist  upon  two  things,  viz,  land  or  ground,  as  the  p^er  47. 
foundation  or  structure  thereupon;  so  as  passing  the  land  or 
ground,  the  structure  or  building  thereupon  passeth  therewith. 

Land 


( 1 )  Since  sir  Edward  Coke's  time,  the  rate  of  interest  has  been  gradually 
reduced  to  5  per  cent.  See  21  Ja.  1.  c.  17.  12  Cha.  2.  c.  13,  and  12  Ann. 
St.  2.  c.  16.  But  a  greater  rate  of  interest  is  still  allowable  in  Ireland  and  our 
Plantations.  It  has  been  doubted  whether  the  12  Ann.  did  not  extend  to 
money  lent  on  lands  in  Ireland  or  our  Plantations,  where  the  mortgage  is 
executed  in  Great  Britain ;  but  the  14  Geo.  3.  c.  79,  declares  all  such  secu- 
rities made  previously  to  that  act  to  be  valid,  notwithstanding  the  12  Ann. 
where  the  interest  is  not  more  than  the  established  rate  of  the  particular  place; 
and  that  all  Juture  securities  of  a  like  kind  shall  also  be  vahd,  where  the  in^ 
terest  is  not  more  than  6  per  cent.  It  is  impossible  in  the  compass  oi  a  note 
to  cite  the  numerous  cases  on  the  statutes  of  usury.  One  of  the  most  remark- 
able for  the  great  learning  and  variety  of  the  arguments  is  that  of  the  earl  of 
Chesterfield  and  Janssen^  1  Atk.  301,  and  2  Vcs.  325. 

(2)  Ace. 


4.  a.] 

♦  Tr.  7  E.  3. 
coram  Rege 
Nortiiampt  in 
I'lic'saur. 


TmI.  115-  l6* 


Pial.  104.  15- 

Chrisott.  horn. 
30. 


(Plowd.  313.) 


Vid.  Sect.  59. 
where  in  tbis 
case  livery  shall 
be  made. 
(Post,  48.  b. 
7  Co.  5.) 


Vide  Sect.  648, 
liovr  these  13 
acres  may  be 
charged. 
(1R0.Abr.9a9. 
Cr0.Elis.4ai.) 
UiU.  34.  EUs. 
Rot.  489,  in 


Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

*  Laad  is  anciently  called  Fleth  ;  but  land  builded  is  more  worthy 
than  other  land,  because  it  is  for  the  habitatiim  of  man,  and  in 
that  respect  hath  the  precedency  to  be  demanded  in  the  first 
place  in  a  {a)pracipe,  as  hereafter  shall  be  said.    And  there- 
fore this  element  of  the  earth  is  preferred  before  the  other  ele- 
ments :  first  and  principally,  because  it  is  for  the  habitation  and 
resting-place  of  man;  for  man  cannot  rest  in  any  of  the  other 
elements,  neither  in  the  water,  ayre,  or  fire.    For  as  the  heavens 
are  the  liabitation  of  Almightie  God,  so  the  earth  hath  he  ap« 
pointed  as  the  suburbs  of  heaven  to  be  the  habitation  of  man ;  * 
Codum  ccdi  Domino^  terram  atUem  dedUJUiu  hominum  :  Ail  die 
whole  heavens  are  the  Lord's,  the  earti^  hath  he  given  to  the 
children  of  men.    Besides,  every  thing,  as  it  serveth  more  imme- 
diately or  more  meerlv  for  the  food  and  use  of  man  (as  it  shall  be 
said  hiereafter),  hath  the  precedent  dignity  before  any  other.  And 
this  doth  the  earth ;  for  out  of  the  earth  commeth  man's  food,  and 
bread  that  strengthens  man's  heart,  confirmai  cor  haminu^  and 
wine  that  gladdeth  the  heart  of  man,  and  oyle  that  makes  him  a 
cheerfull  countenance ;  and  therefore  terra  oUm  Ops  mater  dicta^ 
estf  quia  omnia  hac  opu$  habent  ad  vivendum.    And  the  divine 
agreeth  herewith ;  for  he  saith,  Patriam  tihi  et  nutricem^  et  ma- 
trem,  et  meiuamy  et  domumposuit  terram  Deus^  sed  et  sepukhrum 
tibi  kanc  eandem  dedit.    Also,  the  waters  that  yeeld  fisti  for  the 
food  and  sustenance  of  man  are  not  by  that  name  demandable 
in  a  pracipe  (3) ;  but  the  land  whereupon  the  water  floweth  or 
stanaeth  is  demandable;   as  for  example,    viginti  acras  terra 
aquA  coopertas:  and  besides,  the  earth  doth  furnish  man  with 
many  otner  necessaries  for  his  use,  as  it  is  replenished  with 
hidden  treasures ;  namely,  with  gold,  silver,  brasse,  iron,  tynne, 
leade,  and  other  metals,  and  also  with  a  great  varietie  of  preci«u» 
stones,  and  many  other  things  for  profit,  ornament,  and  pleasure. 
And  lastly,  the  earth  hath  in  law  a  great  extent  upwards,  not 
only  of  water,  as  hath  been  said,  but  of  ayre  and  all  other  things 
even  up  to  heaven ;  for  cujus  est  solum  ejus  est  usque  ad  ecdum, 
as  is  holden  14  H.  8.  fo.  12.    22  Hen.  6.  59.    10  £.  4.  14    Re'- 
gistrum  origin,  and  in  other  bookes. 

And  albeit  land,  whereof  our  author  here  speaketh,  be  the 
most  firme  and  fixed  inheritance,  and  therefore  it  is  called  solum^ 
quia  est  solidum^  and  fee  simple  the  most  highest  and  absolute 
estate  that  a  man  can  have ;  yet  may  the  same  at  severall  times 
be  moveable,  sometime  in  one  person,  and  altemis  vicibus  in 
anotlier ;  nay  sometime  in  one  place,  and  sometime  in  another. 
As  for  example,  if  there  be  80  acres  of  meadow  which  have  been 
used  time  out  of  mind  of  man  to  be  divided  betweene  certaine 
persons,  and  that  a  certaine  number  of  acres  appertaine  to  every 
of  these  persons;  as  for  example,  to  ^.  13  acres,  to  be  yearely 
assigned  and  lotted  out,  so  as  sometime  the  1 3  acres  lie  in  one 
place,  and  sometime  in  another,  and  so  of  the  rest ;  A.  hath  a 
moveable  fee  simple  in  1 3  acres,  and  may  be  parcell  of  his 
manor,  albeit  they  have  no  certaine  place,  but  yearely  set  out 
in  several  places,  so  as  the  number  only  is  certaine,  and  the  pjuc- 
ticular  acres  or  place  wherein  they  lie  after  the  year  incertaine. 

And 


(2)  Ace.  Fitzh.  Nat  Br.  2.  C.  Post.  4  b.  and  4  Co*  39.  a. 

(3)  Ace.  Yelv.  143.    See  post.  4.  b. 


(4)  S.  C. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [4.  a.  4.  b. 

And  so  it  was  adjudged  in  the  king's  bench  upon  an  especiall  tram,  inter 

verdict  (4)-  «  ^!f^  ^ 

If  a  partition  be  made  betvreene  two  coparceners  of  one  and  ^"°g«^*«5  «* 
the  selfe-sanie  land,  that  the  one  shall  have  the  land  from  Easter  Xe^s  £.?.^it. 
untill  Lammas  to  her  and  to  her  hcires,  and  the  other  shall  have  partition,  ai. 
it  from  Lammas  till  Easter  to  her  and  her  heires,  or  the  one  ^-.N.  B.  6a.  1. 
shall  hare  it  the  first  jeare,  and  the  other  the  second  yeare»  ^'*^1^  p®*  *7« 
aliemis  victbuSf  SfC.  there  it  is  one  selfe-same  land  wherein  two  5\N.B.'64!  K. 
persons  have  several!  inheritances  at  severall  times.     So  it  is  if  (Post.  167.  a.  * 
two  coparceners  have  two  severall  manors  by  descent,  and  they  7  Co.  5.) 
make  partition,  that  the  one  shall  have  the  one  manor  for  a  year, 
and  the  other  the  other  manor  for  tlie  same  yeare,  and  after  that 
yeare  then  she  that  had  the  one  manor  shall  have  the  other,  et 
dc  altemis  vicibus  for  ever ;  and  albeit  the  manors  be  severall, 
yet  are  they  certaine,  and  therefore  stronger  than  Bridfi^ewater's 
case ;  so  as  this  doth  make  a  division  of  states  of  inheritances  of 
lands,  viz*  certaine  or  unmoveable,  whereof  Lti//ier^on  here  speak-  Vide  Sect.  ii4t 
eth,  and  incertaine  and  moveable,  whereof  these  three  cases  for  where  advow- 
examples  have  beene  put.     Wherein  it  is  to  be  noted,  that  the  "^^>  ^-  "^y 
possession  is  not  onely  severall,  but  the  inheritance  also.  ^  »ppendw>t 

t4^  "1  cdr  It  is  also  necessary  to  be  scene  by  what  names  lands  gl  J^irtnamei, 
Y*    I  shall  passe,    [a]  If  a  man  hath  20  acres  of  land,  and  by  &c.  iandi,  &c. 
-'  deed  granteth  to  another  and  liis  heires  vesturam  terraj  shall  passe. 
and  maketh  livery  of  seisin  secundum ^formam  chartity  the  land  W^  We  Sect, 
itselfe  shall  not  passe  (1),  because  he  hath  a  particular  right  in  /p^^,  186.  b. 
the  land ;  for  thereby  he  shall  not  have  the  houses,  timber-trees,  Contn  1. 
mines,  and  other  rcall  things  parcell  of  the  inheritance,  but  he  VeDtr.  393.) 
shall  have  the  vesture  of  the  land,  (that  is)  the  come,  grasse,   14  H.  8.6. 
underwood,  swepage,  and  the  like,  and  he  shall  have  an  action  ^  ^iy^o^' 
of  trespasse  ouare  ctausurnjregit.   [b]  The  same  law,  if  a  man  Jj  H.y.ai! 
erant  herhagtum  terras  he  haUi  a  like  particular  right  in  the  14  H.  7. 4. 6. 
bnd,  and  shall  have  an  action  quare  clausumjregit ;  but  by  grant  ai  H.  7. 36, 37* 
thereof  and  liverie  made,  the  soile  shall  not  passe,  as  is  aforesaid.  9  ^^'J^*' 
[c]  If  a  man  let  to  B.  the  herbage  of  his  woods,  and  after  grant  ^  g*   *  ^'^ 
all  his  lands  m  the  tenure,  possession,  or  occupation  ofB,  the   hG.    n  H.  4. 
woodft  shall  passe,  for  B,  hath  a  particular  possession  and  occu-  ^o.   18  £.  3. 

nation,  which  is  sufficient  in  this  case  ;  and  so  it  was  resolved.  Execution  56. 
'^  4  E,  3. 48. 

8  E.  3. 13.    9  Ais.  p.  ift.    38  £.  3. 34.  [6]  Bract,  fo.  aaa.      17  £^  3.  75* 

39  H.  6.  38.  11  £liz.  Dj.  385.  (4  Leon.  43.        Pott  47.  a.  Cro.  Cha.  362. 

Nov-  54-)  [c]  Pasch.  12  Ja.  inter  Dockwra^  2t  Points  in  evidence  al  Jury 

in  Danke  le  Kov. 

[d]  So 


(4)  S.  C.  Mo.  302. 

(1)  Contra.  Keilw.  118,  and  Palm.  174.  Also  in  1  Ventr.  390,  it  is  argued 
by  North  attorney-general,  that  vesture  of  land  means  idl  die  profits.  Bui 
4  LfCo.  43,  and  Ow.  37,  are  with  Sir  Edward  Coke.  Indeed  his  interpretation 
is  conformable  to  the  use  of  the  word  in  some  ancient  deeds,  and  seems  war- 
ranted by  4  £.  1.  St.  1.  s.  4,  and  13  £.  1.  st.  2.  c.  85.  s.  10.  It  aJso  appears  most 
agreeable  to  the  derivation  of  the  word,  which  is  from  vestio'  See  Cow, 
Interpret,  ed.  1727.  voc.  Vestura  and  Vesture,  Note,  the  difference  taken  in 
Palm.  175,  between  vesiur€un  ierra,  primam  vesturam  terrtB^  and  prifnam 
vesturam  temByJram  one  ouarter  to  another  ;  and  between  such  grants  by  the 
iingj  and  those  by  a  sutject.  As  to  prescribing  for  sola  vestura,  sec  post. 
122.  a. 

(2)  Ace. 


4.  b.]  Of  Fee  simple.        L.  1.  C.  1.  SecL  1. 

Id]  Vide  Sect  [d]  So  if  a  man  be  seised  of  a  river,  and  by  deed  do  grant 

?J9*    ®'*^^'  teparalem  piscariam  in  the  same,  and  maketh  livery  of  seisin 

4o£.  3.  45.  secundum  Jfbrmam  charta^  the  soile  doth  not  passe  (3  j,  nor  the 

PI.  Com.  154.  water,  for  the  grantor  may  take  water  there ;  and  it  the  river 

10 H. 7. 34. 38.  become  drie,  he  may  take  the  benefit  of  the  soile;  for  there 

7^7- 13-  passed  to  the  grantee  but  a  particular  right,  and  the  livery 

34  H  6  4q  ^^^^S  ™^^^  secundum  Jbrmam  chartce^  cannot  enlarge  the  grant, 

so  h!  6. 4.  [^]  ^01*  the  same  reason,  if  a  man  grant  a^uam  suam^  the  soile 

18  £.4. 4.  shall  not  passe,  but  the  pischary  (3)  withm  the  water  passeth 

4  £.  3. 48.  therewith.  And  land  covered  with  water  shall  be  demanded  by 
\Ie\^  S  •  ^^  name  o(  so  many  acres  aqua  (4)  coopertas;  whereby  it  i^p- 
fac.  ito!  ^^'  pcareth  that  they  are  distinct  things.  [J']  So  if  a  man  grant  to 
32  £.  4.  barre  another  to  dig  turves  in  his  land,  and  to  carry  them  at  his  will 
116.  13  H.  3.  and  pleasure,  the  land  shall  not  passe,  because  but  part  of  the 
^^4^^'  profit  is  given,  for  trees,  mines,  &c.  shall  not  passe,  [g]  But  if 
?3  £.^q.^ '  ^  ™^^  seised  of  lands  in  fee  by  his  deed  granteth  to  another  the 
tit.  entrle  57.  profit  of  those  lands,  to  have  and  to  hold  to  him  and  his  heires, 
30  E.  3.  and  maketh  livery  secundumjbrmam  ckarUe^  the  whole  land  itselfe 
Briefe685.  Joth  passe;  for  what  is  the  land  but  the  profits  thereof;  for 

f^i?'  ^'^&  ^  \    thereby  vesture,  herbage,  trees,  mines,  and  all  whatsoever  par- 
3  Ro.  Abr.  3.)         ,,     y .    *.  1     J  J  ^u  ^^        /   \  *^ 

e]  Tr.  1 1.  R  3.  ^^  ^^  that  land  doth  passe  (5). 

in  tresp.  nient  Impriroee  ne  abridg.     11  H.  7.  4.  [/]  7  E.  3. 343.    5.  Abs.  g,  10. 

7.  Am.  9.  {g\  45  £.  3.  tit.  feoffmentB  et  faits  90.     14  U.  8. 6.    PI.  Com.  541 .  b. 

F.N.B.  8.     13  £.3.    Dower  90. 

[K\  Am.  p.  13.  r^]  By  the  grant  of  the  boillourie  of  salt,  it  is  said  that  the 

9^3*  443-  soile  shall  passe,  for  it  is  the  whole  profit  of  the  soile.     And  this 

7  R.  i^'int.  *^  ^  called  saliva,  of  the  French  word  salure  for  a  salt-pit;  and  you 

fines  in  Thesaor.  m&y  read  de  saliva  in  Domesday,  and  sdda  signifieth  the  same 

(1  Sid.  161.)  thing  [f];  and  where  you  shall  reade  in  records  de  lacertd  in 

[»]  Int.  Inquisit.  profunditaie  aauce  salsa,  there  lacerta  signifieth  a  fathom.      A 

SSuf  g  £*^'*'  man  seised  or  divers  acres  of  wood,  grants  to  another  omnes 

in  Thesaur.  hoscos  suoSy  all  his  woods ;  not  onely  Uie  woods  growing  upon 

Mich.  I II.  5.  the  land  passe,  but  the  land  itselfe,  and  by  the  same  name  snail 

cx)rainllege  be  recovered  in  aprcecipe;  for  boscus  doth  not  onely  include  the 

Rot.  3,  in  trees,  but  the  land  also  whereupon  they  grow,     [k]  The  same 

riklTr'7  £li2.  ^^  ^^  ^  ™^^  ^^  ^^^^  ^^^  grant  omnes  hoscos  suos  crescentes,  Sfc* 

in  banco  regis,  yct  the  land  itselfe  shall  passe,  as  it  hath  beene  (6)  adjudged. 

5  Co.  ii.Ive*s  *  Frassetum  signifieth  a  wood,  or  ground  that  is  woodie.  [?]  If 
cascj^  14H.8. 1.  a  man  hath  a  wood  of  elder-trees  containing  20  acres,  and 
28  H  8  ^*  granteth  to  another  20  acras  alneti  (with  an  n  not  a  v),  the  wood 

Dyer  19.    32  H.  8.    Bro.  rescrvat.  39.    7  £.  6.    Dyer  79.        •  Glanvil.  lib.  8.  cap,  3. 
[([  Domesday  Regist.  F.  N.  B.  3. 

of 

(2)  Acc.  post,  122.  a,  but  see  contra  by  lord  ch.  j.  Holt,  in  2  Salk.  637. 
The  truth  is,  that  the  authorities  on  this  subject  are  very  numerous,  and  seem 
contradictory.  Some  agree  with  sir  Edward  Coke ;  according  to  others,  one 
having  a  several  fishery  must  be  owner  of  the  soil ;  and  again  some  hold,  that  a 
several  fishery  and  the  soil  mai/  be  in  different  persons,  but  that  they  shall  be 
presumed  to  be  in  the  same  person  till  the  contrary  is  pleaded*  Besides  the 
oooks  cited  in  the  margin,  see  17  E.  4.  6.  b.  10  H.  7.  26.  Bro.  Praecipe  33. 
and  Dav.  53-  h. 

(3)  Acc.  Dav.  5^,  b,  (4)  See  acc.  Yelv.  143. 

(5)  Adj.  acc.  in  die  case  of  a  devise.     Cro.  Eliz.  190. 

(6)  To  know  when  toood  will  include  the  soil,  and  when  not,  see  Bro. 
Gnmts,  167,    Cro,  Ja,  487. 524,    2  Ro,  Abr.  455.   U.  PI.  1.  3. 


L- 1.  C.  L  Sect.  1.         Of  Fee  Simple.  [4.  b.  5.  a. 

of  ektera  and  the  soile  thereof  shall  passe,  but  no  other  kinde  of  M.8  ^  ^' 
woods  shall  passe  by  that  name.     Alnetum  est  uU  alni  arhores  ^^'  'L'' 
cresom/f.     And  stdlings  are  taken  for  elders,     [m]  Saiicetum  ^j  A»$!p.  13. 
doth  signifie  a  wood  of  willowes,  ubi  salices  crescunt.    These  trees  41  £.3. 
in  our  bookes  are  called  satvces,    *  Seldq  is  a  wood  of  sallows,  Waat.  8a. 
willows »  or  withies.     A  brackie  ground  is  called  JUicetum,  ubi  ^  ^*-  ^4^^ 
JUices  creseunU    A  wood  of  ashes  is  called^ax»n^um,  ubijraxini  2m™^^e, 
cresctmtf  and  passeth  by  that  name;  and  lupuUcetum^  where  hoppes  ^ur. 
grow ;  and  artmdinetum  where  reeds  grow.     Some  say  that  dene  *  Inter  InqnUit. 
or  denney  whereof  dena  commetfa,  is  properly  a  valley  or  dale.  *pud  hutc.  in 
Dena  silva,  and  the  like,  [n]  as  dr^den,  or  drufden,  or  drudetiy  ^""-  Comubie 
signifieth  a  thicket  of  wood  in  a  valley;  for  druf,  or  druy  signi-  Aud!^Do6\i. 
fi^  a  thicket  of  wood,  and  is  often  mentioned  in  Domesday,  in  Thesaur.  the* 
And  sometimes  dena  or  denna  signifieth,  as  villa  and  denne,  a  B.  of  £xcester*t. 
towne.  ??;^ 

[o]  Cape  signifieth  a  hiU,  and  so  doth  lawe;  as  statUaiwe  is  f"f  c!^^""^' 
sojceus  collu.    [p]  Honoe  also  signifieth  a  hill.     And  hope,  combe,  4^.  1^]. 
and  fi&O),  are  valleys,  and  so  doth  dough.    And  dunum  or  duna  [p]  Pascb. 
signifieth  a  hill  or  higher  ground,  ana  therefore  commonly  the  44  £•  3>  coram 
townes  that  end  in  dun,  have  hills  or  higher  grounds  in  them,  ^8*  "*  "^^ 
which  we  call  downs.    It  commeth  of  the  old  French  word  dun. 

[a]  In  our  Latin  a  wood  is  called  boscus,     Grava  signifieth  a  MHlll.  13  £.3. 
litUe  wood,  in  old  deeds,  and  hirst  or  hurst  a  wood;  and  so  doth  5*^-.*^"* 
koU  and  shame.    Twite  signifieth  a  wood  grubbed  up,  and  turned  cSd^mBrit"^' 
to  arable.    Stethe  or  ^f^^f^  oetokeneth  properly  a  banke  of  a  river,  34^.    j^pt.  Par. 
and  many  times  a  place,  as  stowe  doth ;  and  xaic,  a  place  upon  the  18  £.  1.  8. 
sea-shore,  or  upon  a  river.    Lea  or  ley  signifieth  pasture,  Eresque  de 

[r]  If  a  man  doth  grant  all  his  pastures,  pasturas,  the  land  it-  Frn^*^*^*^' 
selfe  imployed  to  the  feeding  of  beasts  doth  passe,  and  also  such  \iL^  ^    ^  , 
pastures  or  feedings  as  he  hath  in  another  man's  soile.    Lesxoes  BrieVe  7^9, 793. 
or  lesues  is  a  Saxon  word,  and  si^ifieth  pastures,     [s]  Between  3  B.  3,  86. 
justura  axkd  pascuum,  the  legall  difference  is,  that  pastura  in  one  ^^%'' 
signification  containeth  the  ground  itselfe  called  pasture,  and  by  mso  Ass'^ 
tiot  name  is  to  be  demanded.    Pascuum,  feeding,  is  wheresoever  pi.  g. 
cattell  are  fed,  of  what  nature  soever  the  ground  is,  and  cannot 
be  demanded  in  a  praecipe  by  that  name. 

[/]  If  a  man  grant  omnia  prata  sua,  all  his  meadowes,  the  land  [tj  PI.  Com. 
itselfe  of  that  kinde  passeth :  et  dicitur  pratum  quasi  paratum,  be-  i^>*-  ^3  £•  3* 
cause  it  groweth  sponte  without  manurance.     [u]  A  man  grants  5?^%*^*' 
omnes  brueras  suas;  the  soile  where  heath  doth  growe  f^trie  80. 

[^  n     passeth,  and  may  be  demanded  by  that  name  (^  in  a  [u]  Domesday. 
'  J    prtecipe.    It  is  derived  from  bruyer,  a  French  word  for  F.  N.  B.  a. 
neath ;  and  it  is  called  ros  in  the  British  tongue.  Regist. 

Ronearia  or  Runcaria  si^ifieth  land  full  of  brambles  and 
briers,  and  is  derived  of  roncter,  the  French  word  which  signifieth 
the  same,  and  as  much  as  senticetum,    [a]  By  the  grant  ot  omnes  [a]  Regist. 
juncarias  or  joncarias,  the  soile  where  rushes  do  grow  doth  passe ;  1  £.  3-  4- 
fotjonc  in  French  is  a  rush,  whereof  joncaria  commeth.     [A]  A  J:^'^:^' 
num  grants  omnes  rusparias  suas,  the  soile  where  rusci,  f.  e,  kne-  «  ^  *  g^stcr. 
holme,  or  butchers  pricks,  or  broome  doe  growe  shall  passe,  and 
so  in  the  verse  in  the  Register  it  is  called ;  but  in  F.  N.  B.  fol.  9, 
in  the  verse  pischaria  is  put  instead  of  ruscaria.    And  jampna  Jampna, 
commeth  of  Jane  and  novoer,  a  waterish  place,  and  is  aU  one  in  (Cro.-Cha.179.) 
effiect  with  joncaria.   He  that  granteth  omnes  mariscos  sues,  all  his 
fennes  or  marish  grounds  doe  passe.    Mariscus  is  derived  of  the 
Preach  word  mares  or  marets;  the  Latin  word  for  it  iapalus,  or 
locus  valudosus*  Mora  is  derived  of  the  English  word  moore,  and 
signifieth  a  more  barren  and  unprofitable  ground  than  marshes, 

Vol.  I.  C  dangerous 


5.  a.]  Of  Fee  Simple.        L/l.  C.  1.  Sect.  1. 

dangerous  for  any  cattail  to  go  there,  in  respect  of  myrie  and 

moorish  soyle,   neither  serves  it  for  getting  of  turves  there. 

[r]  Pascb.  .       [c]  You  shall  reade  in  records,  that  such  a  man  perjuuivH  tre^ 

41  E.  3,  coram    scent  acr,  ntarettif  8fc»    This  word  marettum  is  derived  of  mare 

Q^t^  ^"^*"'      ^^  ^^  ^d  ^^^>  ^^^  properly  signifieth  a  moorish  and  gravelly 

ground,  which  the  sea  dotfi  cover  and  overflow  at  a  full  sea,  and 

lyeth  betweene  the  high  water  marke  and  low  water  marke,  irifra 

fiuxum  et  rejluxum  maris >     By  grant  of  these  particular  kinds,  the 

lands  of  these  particular  kinds  onely  doe  passe;  but,  as  hath  been 

said,  by  the  srant  of  land  in  general],  ail  these  particular  kinds 

and  some  dthers  doe  passe.    Non  mihi  n  centum  Ungate  dnt 

oraque  centum.  Omnia  terrarum  percurrere  nomtna  po$iem.    And 

therefore  let  us  turn  our  eye  to  generall  words,  which  doe  indude 

M  M^-  Oaut.  ism'ds  of  several  sons  and  qualities,    [d]  By  the  name  of  an  honor 

foi^Nott^lSn.  (^)'  which  a  subject  may  have,  divers  manors  and  lands  may iMme. 

JUnc.  &c.  Trki.   ^^  ^7  ^^  name  Of  an  isle,  insula,  many  manors,  hmdg,  ana  tene- 

33  £.  1.  oonun    ttiento  may  passe. 

ngi^  in  Tbes.  bonor  de  Huntingdon.  Mich.  9  £.  1.  coram  rt^e  in  Thes.  18  E.  9. 
Ass.  377.  96  Ass.  p.  60.  6  £.  3. 56.  47  E.  3.  91,  honor  de  Pererel.  49  E,  s,  394, 
honor  de  Egles.  9  K.  6.  97.  36  H.  8.  Dyer  58,  bonor  de  Giooc.  F.  N.  B.  965, 
bonor  Abbatb.  de  Merle.  5  £.  4,  199.  7  H.  6.  39.  1  £.  3,  4,  &c.^  13  £.  3, 
ituisdict.  93.  .  4  Co.  88.  Latterei's  case,  5  H.  7.  9.  14  H.  4,  in  recordo  longo. 
BH.  4.     PL  Com.  168.     8H.  7.  1.     4  £.4.  16.      (4  Inst.  994.) 

.^  13'E.  3.  Holme  or  httlmtu  signifietli  an  isle  or  fenny  ground.    *  A  com- 

jnrisdict  113.  mote  is  a  great  seigniory,  and  may  include  one  or  divers  manners. 

X«]  96  Ass.  54.  [e]  By  the  name  of  a  castle,  one  or  more  manors  may  be  conveyed : 

99  E.  3. 15.  ete  converse f  by  the  name  of  a  manor,  &c.  a  castle  may  passe  (2% 

99  H.  6.  j^  Domesday  I  read,  Comes  Alanus  hahet  in  sua  castdlatu  200 

Bract?  ^.434.  »'ifl»'*'*w>  ^c»  prater  castellarium  habet  43  matieria;  and  in  that 

1  E.  3.  4!  booke  a  castle  is  called  casiellum,  and  castrum,  and  dotnus  de/en» 

'5^1.  7.  9.  sibilis,  and  mansus  muralis,    [J']  But  note  by  the  way,  that  no 

^ftft'  ^'  H*fi^  subject  can  bufld  a  castle  or  house  of  strength  imbattled,  ^c.  or 

18  H  6  11  other  fortresse  defensible,  called  in  law  by  the  names  aforesaid^ 

lib.  rub.  scac.  ^^^  sometimes  domus  kernellata  or  cameluita,  imbattellatay  teneU- 

fo.  x8.  latce,  machecdlatay  mese  camelet,  S^c.  without  the  licence  of  the 

If]  In  veter.  king,  for  the  danger  which  might  ensue,  if  every  man  at  his  plea* 

Mag.  Cart.  cap.  g^^^  might  do  it    And  they  be  called  imbattlements,  because 

foTi^.  Britton  ^^Y  ^^^  defences  against  battels  in  assaults.     TeneUare,  or  tanel- 

cap.  so.          '  lare,  is  to  make  holes  or  loopes  in  walls,  to  shoote  out  against  the 

Rot.  Parliam.  assailants.    MachecoUare  or  mackecotdare,  is  to  make  a  warlike 

45E.  3,  nu.  34.  device  over  a  gate  or  other  passage  like  to  a  grate,  through  which 

1  £.  1  cap  ^1  ^^^^^S  water,  or  ponderous  or  offensive  things  may  be  ciist  upon 

Hot.  Pariuun.  ^^  assailants  (3).    But  to  returnc  to  the  mUtter  from  whence 

1  E.  3.  9,  pars  upon  this  occasion  we  are  fallen. 

Alano  Cbarleton  By  the  name  of  a  towne,  viUoy  a  manner,  may  passe.  In  Domes- 

^^  ^^  ^'  ^^J'  alodium  (in  a  large  sense)  signifieth  a  free  mannor  (4),  and 

&^klev%  &u:.  alodiariiy  or  alodarii,  lords  of  the  same ;  and  lannemanni  there 

ginst.  901.)  signifie  lords  of  a  mannor,  having  socam  et  sacam  de  tenentihu  et 

]  Lamb.  hominibus  suis.    [e}  And  by  tlie  nan^c  of  a  mannor,  divers  townes 

rxposit.  verb,  may  passe.     Quod  dim  dicebatur  Jundus  nunc  manerittm  didtur. 

pf^om.  195.  ^Y  ^®  nanie  of  a  ferme  or  fearme  (5),  Jirma,  houses,  lands,  and 

tenements 

(1 )  For  the  nature  of  a  land  honor  or  barony,  see  Mad.  Bar.  Angl.  d. 

(2)  Ace  2.  Inst.  31. 

(3)  See  further  as  to  castles,  Mad.  Baron.  Anglican,  17,  to  20-  Discours. 
by  Emin.  Aritiq.  ed.  1773.  v.  i.  p.  106,  186,  and  191. 

(4)  Sec  ante,  1.  b,  (5)  ^See  2  Inst.  145. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  Simple.  [5.  a.  5.  b. 

tenfsineiiCs  nagr  passe;  and  firma  is  derived  of  the  Saxon  word 
feanmafiy  to  jeed  or  leleeve ;  for  in  ancient  time  diey  reserved 
upon  their  leases,  cattell  and  other  victuall  and  provision  for  their 
sustenance,    [i]  Note,  a  fearme  in  the  north  parts  is  called  a  m  pi.  Com. 
tacke,  in  Lancashire  a  fenneholt,  in  Essex  a  wike.    But  the  word  i6g.  Resist. 


fearme,  and  sometime  land,   [t]  Lands  making  a  knight's  fee  (6),  S"^^  Rnnae. 

shall  passe  by  the  grant  of  a  knight*s  fee  de  unofeodo  militis.  \^  qJ     ^' 

6  £•  3-  ^13.     16  £.  3.  bre.  165.     13  £.3.  bre.  814. 

[ij  Umun  sctmum  or  tolintuierrup  in  Doqiesday  booke  contain-  [M  4  £•  8- 161. 

etfa  tmo  i^ow^laods  and  somewhat  lesse  than  an  halfe ;  for  there  it  ^  ^-8*  ^^3- 

is  said,  i^tfm  sotinit  or  solina  ierrne  swtt  17  caritcaf  (y).     Vm  Lufg^'j^ 

hida  Mu  caruGota  terr^,  which  is  all  one  as  a  oloW'-Jfund,  dz.  as  pl  Cob.  168. 

natich  asaplosr.canC^)  tilK    &(/!{py^ -also  «ignineth  a  plow-land.  7Au.  18. 

U^a.virggUi,  ^ifrtyp, .a yard^land  (the  Saxops  called  it girdland,  and  ]'  ^'v^' 

now  .the^  is  turned  tea  ^)>  is  in  some  countries  .10,  in  some  ao,  in  ^  h^^^ 

save  S4,  inaome  3P»  &c.  ^)    [/]  Vii0  hmmta  ttft^i  an  oisga^e,  virgiit.  tewil 

or  an.oxgale  ^.laod,  jsas  iphqIi  a^  an  ok  can  till  (10).    [m]  But  Giaani.iib.cap. 

cafwcaria  tifrrtf  and  bovata  4&rr^  are  words  compound,  and  may  Domesday. 

oantaine  n^eadow,  pasture,  and  wood  neoessary  tor  such  tillage.  Bract,  lib.  a. 

Jugwm  temt  in  Domesday  oontaineth  halfe  a  plow->land.    And  br  ^'^  io'^AsL 

aH  these  naines,in  the  rajgne  of  A.  1,  lands  were  usually  demAnded^  jugitt  73/!^ 

«ndlongaaer(ii).  [qsE-s. 

.11116  49.     laE.  3»  fioe.67.    80H-6.  8.    4  £.3.  159.    8  £.3.  377.    Bncton,  fo.  180. 
269.  431.     ^  H.  3.     Droit  66.     PI.  Com.  168.  [m]  13  £.  3.  bre.  341. 

3£.  3.  57,  temps  £.  1,  b(e.  811.     Pl.  Com.  168. 

[rJ  Sy  die. name  of  a  grange,  grangia,  a  house  or  edifice,  not  M  Pl.  Com. 

onely  where  come  is  stored  up  like  as  in  banies,  but  necessary  *^  Umvood- 

places  for  husbandry  also,  as  .stables  for  hay  and  horses,  and  sta-  l^'o^'^'* 
hies  and  styes  for  other  cattell,  and  a  curtilege^  and  the  close 
wherein  it  standeth,  shall  passe ;  and  it  is  a  French  word,  and  sig- 
nifietb  the  same  as  we  take  it  (id). 

id]  S^agnum^  in  English  a  poole,  doth  consist  of  water  M  4  £•  3*  tit 

_     laad;  and  therefore  by  the  name  of  ocJ*  skt^fum  or  y^S^"*"  ""^ 

1>.  J  A'P<K>le,t  the  water  and  land  shall :passe  also.  r[(^  In  the  14  r  3. 

-aame  mamier^r;^ef ,  a  deepe  pit  of  water,  a  gora  or  gulfi^,  Fonnedon  34. 

caosistath  of  water  analand;  and  thefefore  by  the  grant  thereof  34  Ass.  pi.  u. 

by  that  name  the  soile  doth  passe,  and  a  pnpcipe  doth  lie, thereof,  H  ^3  £•  3-  4- 

andahdl  layihis  aspires  in  taking  of  fishes,  i»  breames  and  8K3.'  38  k 

rodkes.    In  DomesaiEiy  it  is  called  gtforty  goiiy  and  gors  plurally :  10  £.  3.  483. 

as  ibraHampfe,  di 3 gorzmiUe an^iilla.  13 £•  3> 

entx7  57.    F.  N.  B.  191.  b.    Domesday. 


■^i-^ 


(6)  As  to  the  contents  of  a  knight^s  fee,  see  post.  69. 

t7)  Same  .think,  that  iolinw  terree  was  frequently  synonymous  with  oaru- 
terra.    'See  -Somn.. Rom.  £ox:t^  82.    Cow.  Inteifpr.  ed*. 17^79  voc  ioliniis 


(8)  Saerfufther  as  tothis,  post.  69,  aad  $6,  b. 

(9)  8aepost.r69. 

(10)  •See  peat.  69. 

(11)  See  farther  an  tibe. dimensions, of  land  in  England,  post.  200,  b.  and 
-69.  Crempt.  on  Courts,  823.  and  Disc,  by  Emiii.  Ai|tiq.  ed.  1773,  v.  i.  p.  39 
•to.5D,.and  107,  1915.  aad  i97.-^By  what  names,  and  in  what  order,  lands,  &c. 
.4Mi^t  to  be.demimded,  see  post.  5.b.  Fitzh.  N.  Br.  a  C.  Hugh.  Comment,  on 

One.  Writs  2,   and  TheleaFs  Dig.  Br.  Orig.  1.  8.  c.  i.  p.  118,  and  particularly 
the  hitter  book. 

(12)  Grange  sometimes  comprehends  a  whole  ^arm.    See  4  Co.  48.  b. 

c  2 


5.  b.}  Of  Fee  simple.         L.  1.  C 1.  Sect.  I, 

[b]  Temps  E.  I.  [6]  So  it  is  of  a  forest,  parke,  chase,  vivarye,  and  wairen  in  a 
bre.  861.  man's  owne  ground,  by  the  grant  of  any  of  them  not  onely  the , 
4E.  3.  5.  priviledge,  but  the  land  itselfe  passes,  for  they  are  compound.  In 
44  E  I  ?2  ^®  booke  of  Domesday,  that  is  called  lexvadf  and  teuga,  and 
43  E.  3!  24!  lewed,  and  lewe,  which  in  Latin  is  called  l^nca. 

35  H.  6.  55.      3  H.  6.  2.       Domesday.       Bracton,  lib.  4,  to.  235.      Int.  ftdjndicat. 
cofain  rege  p.     39  E*  3.  lib.  3,  fo.  95,  in  Theaanr.     (4  Inst.  089.) 

[c]  40  Ass.  38.  [c]  Stadium,  or  Jerlingus  sivejerlingumf  or  quarentena  terra,  is 
4  R  6. 14.  n  furlong  of  land,  and  is  as  much  as  to  say,  a  furrow  lon^,  which 
^mo  li)  r!  1  *°  ancient  time  was  the  eighth  part  of  a  mile ;  and  land  will  passe 
inter  fines  in  ^7  ^^t  name.  And  some  hold  that  by  that  name  land  maj  be 
Thca.  Ferlingus  demanded.  And  dejerlingis  et  quarentenis,  you  shall  read  divers 
texrecontiiiet  Umes  in  the  book  of  Domesday;  and  there  you  shall  read,  in 
D  "^Md  inmld  rex  hahet  unum  Jrustum  terra  unde  exeunt  sex  vomeres, 
Fn»tQm^f6£.3.  ^^^^>  Jrustum  signifieth  a  parcell.  [d]  Warectum,  or  toarecctrm, 
tit.  Com'on.  9.  Of  vorectum,  doth  signifie  fallow;  terra  jacet  ad  toareduniy  the 
[0  Mich.  8U.3.  land  lyeth  fallow :  but  in  truth  die  word  is  vervactutnf  ^uasi  veri 
xocipien.  9,  ^^y^  victum  seu  subactum,  terra  novalis  seu  requieta,  gma  aberms 
Wan.  R^6.  o^^ns  requiescat  [e],  tarn  culta  nowtUa,  [J]  By  the  grant  of  a 
[c]  Virg,  messuage,  or  house,  mesuagium,  the  orchara,  garden,  and  corti- 
Eck>g.i,a.  lage  doe  (1)  passe;  and  so  an  acre  or  more  may  passe  by  the 
[/]  Bract,  an.  name  of  a  house :  it  is  derived  of  the  French  word  mese.  [g]  In 
toSs  il^  ^  Domesday,  a  house  in  a  city  or  burrough  is  called  haga ;  otfier 
pi. ComTi68.  houises  are  called  there  mansiones,  mansura,  and  domus [h] ;  and 
171.  33  H.  8.  in  an  ancient  plea  concerning  Feversham  in  Kent,  katoes  are 
Br.  Feoffments  interpreted  to  signifie  mansiones.  In  Normans  French  it  is  called 
^^'u  A^'^'^^'  ^ff^^^^i  or  mesuU,  Bye  signifieth  a  dwelling,  bye,  an  habitation^ 
t  Cbm.%  ««d  %«».  to  dweU. 

(1  Sid.  309.)  [jf]  Domesday.  [A]  Paach.   30  E.  i«  coram  rege  Kane,  in 

Tliesaur.  Statat.  de  extent  manerii.    Domesdaji 

It  is  to  be  noted,  that  in  Domesday  there  be  often  named 
bordarii  seu  borduanni,  cosces,  coscet,  cotucami,  cotarU,  who  are 
all  in  effect  bores  or  husbandmen,  or  cottagers,  saving  that 
bordarii,  which  commeth  of  the  French  word  barde  for  a  cot- 
tage, signifieth  there  bores  holding  a  little  house,  with  some  land 
of  hustemdry  bigger  than  a  cottage ;  and  coterelU  are  meere 
cottagers,  qui  cotagia  et  curtUagia  tenent  (2). 

ViUani  m  Domesda}'  (often  oamed)  are  not  taken  the?e  for 

bondmen,  but  had  their  name  de  vUlis,  because  they  had  fisrmes, 

and  there  did  worke  of  husbandry  for  the  lord :  and  they  were 

ever  named  before  bordarii,  Sfc.  and  such  as  are  bondmen  are 

Domesday.         called  there  send* 

[i]  Coleberti, 


(1)  Contra  as  to  the  garden,  Keilw.  57.  Mo.  34.  Dal.  in  N.  Bendh  ag. 
But  see  ace  post.  56,  a,  and  b.  Plowd.  171.  2  Co.  32.  2  Saund».40i.  Si  p.  adj. 
ace.  in  case  of  a  devise.  3  Leon.  214,  and  Cro.  Eliz.  89.  See  ace.  2  Cha.  Cas.  27. 
See  further  Litt.  Rep.  6,  where  the  court  held  that  the  devise  of  a  messuage 
was  not  sufficient  to  pass  two  acres  four  miles  distant  from  the  messuage, 
thoueh  occupied  with  it.  In  Keilw.  57,  a  difference  is  taken  between  messuage 
and  domus;  and  it  is  there  said,  that  messuage  extends  to  the  curtHage,  though 
not  to  the  garden,  but  that  domus  only  comprehends  buildings.  Also  in  some 
of  the  cases  cited,  particularly  that  from  Plowden,  the  grant  was  of  SLmessuaffe 
with  the  appurtenances;  on  which  latter  word  some  stress  seems  to  have  been 
laid^ 

(2)  See  as  to  cottages,  2  Inst.  736. 


li.  L  C.  1.  Sect  1.         Of  Fee  simple,  [a.  hu 

ft]  CoUbertif  often  also  named  in  Domesday,  signifieth  tenants  [Q  lot.  placita 
in  firee  socage  by  free  rent ;  and  so  it  is  expounded  of  record.  ^^^  domiuo 
Rodmans  and  radchemistres  (rady  or  rede,  signifieth  firme  and  ^^  £  1 
stable,)  there  also  often  named;  these  are  liberi  tenentes  qui  Rot. 26. 
arabimt  ei  herciehant  ad  euriam  dominif  seujalcabant,  atU  mete^  Lamb,  exposit 
ianiy  because  their  estates  are  firme  and  stable;  and  they  are  verb^Thaiiiu 
many  times  called  sochematu  and  sokemanm^  because  of  their 
plough  service. 

Draichi  signifieth  free  tenantsof  a  mannor,  tliere  also  named. 
ToiMf  or  tkatnimediocresy  were  freeholders^  and  sometime  called 
nuHtes  regiSy  and  their  land  called  tainland;  and  there  it  is  said, 
AiBc  terra  T,  R,  E.fidt  tainland^  sed  postea  conversa  in  reveland, 
[k]  But  thainus  regis  is  taken  for  a  baron ;  for  it  is  said  in  an  [k]  Lib.  Rub. 


tvarkes  or  nndes  of  trees,  and  signifieth  a  tan-horuse,  or  a  hedtb*  tit.  Am. 

faonse,  where  barkes  or  rindes  of  trees  are  laid  to  tan  withal:  and  Corps  Pol.  9. 

terguarii  are  mentioned  in  Domesday.     It  signifieth  also,  and  i^^°*^*^^ 

more  legally,  a  sheep-cote,  of  the  French  word  hergerie.  Domctdaj. 

[I]  By  vaccaria  in  law  is  signified  a  dairy-house,  derived  of  Kl  7  H-  4-  28.  ^ 

vaeeoy  the  cow.     In  Latin,   it  is  lactarium,  or  lactitium;  and  ^a^^^Vj^^n 

Toooorntu  is  mentioned  in  Domesday.    And  Fleta  maketh  mention  day.   10  R."^f  "T 

cfporearioy  a  swinestye.  inter  iinea. 

The  content  of  an  acre  is  known.  The  name  is  common  to 
the  English,  German,  and  French.  In  legall  Latin  it  is  called 
acra  which  the  Latinists  call  jugerum.  In  Domesday  it  is  called 
arpen  praiiy  silva,  S^c.  10  R.  1.  inter  fines,  Acra  in  Cornwall 
continet  40  perticatas  in  longitudine,  et  4  in  latitudine,  et  qualibet 
perticata  de  16  pedibus  in  longitudine  (4) . 

[m]  S^  the  grant  of  a  sehon  of  land,  selio  ierreey  a  ridge  of  M  ^£.  3. 39^, 

'land  which  containeth  no  certainty,  for  some  be  greater,  and  ^  ™^'J\}." . 

some  be  lesser ;  and  by  the  grant  rfe  una  pared,  a  rid^e  doth  oJ'e.  1*.  coram 

-pasae.     Selio  is  derived  of  the  French  word  sellony  for  a  ridge.  rege  Glouc.  in 

Theaaur. 

[»]  By  the  mnt  de  centum  libratis  terra,  or  50  libratis  terra,  [n]  Bract,  fo. 
or  centum  solidatis  terra,  S^c.  land  of  that  value  passeth,  and  so  377*  431  • 
of  more  or  lesse ;  and  in  ancient  time  by  that  name  it  might  have  ^^^'^\ 
been  demanded,     [o]  And  many  things  may  passe  by  a  name,  94. 348, 249! 
that  by  the  same  name  cannot  be  demanded  by  a  (5)  pracipe,  F.  N.  B.  fo.  87. 
-for  that  doth  require  more  prescript  forme ;  but  whatsoever  m^  P*  1- 
be  demanded  by  a.  pracipe,  may  passe  by  the  same  name  by  way  W  Rcgul*- 
ofgrant.  . 

Frvthe  is  a  plaine  betweene  woods ;  and  so  is  knond  or  lound,  ^^^  I'  "*"' 
ComSnc,  hope,  dene,  glyn,  hawgh,  hatngh,  signifyeth  a  vally.    Howe,       *   **"**" 
hoo,  krud,  law,  pen,  and  cope,  a  bin.     Ey,  ing,  and  worth,  sig- 
nifieth a  watry  plaee  or  water.     Falesia  is  a  bank  or  hill  by  the 
' '  ;  it  commeth  ofjhlaize,  which  signifieth  the  same.    Of 

all 


(3)  See  ftirther  as  to  thane  and  ihane  land,  in  Reliq.  Spehn.  11,  &c.  See 
also  post.  6.  a.  n.  6. 

(4)  This  differs  from  the  common  acre,  because  each  perch  usually  contains 
16  feet  and  an  half.  In  some  places  the  custom  is  to  measure  by  a  perch  of 
M  ^e^  and  in  others  by  one  of  20  feet    See  CrompU  on  Courts^  222. 

(JS    See  ante  5,  a.  n.  ii. 
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6.  a.]  Of  Fee  simple:        K  1.  C.  1.  Sect  1. 

all  thcise  you  shall  read  in  ancient  bookes,  charters^ 
deeds,  o:^  and  records:  and  to  the  end  that  our  stu-  p  6.  1 
dent  flhoilld  not  be  discouraged  for  want  of  knowledge,  I     •*  J 
when  he  meeteth  with  them  fnescit  enim  generosa  mens 
ign&ranHam  patijy  we  have  armed  him  with  the  signiiicatioD  of 
them,  to  the  end  he  may  proceed  in  his  reading  iritb  alacrity,  and 
set  upon,  and  know  bow  to  worke  into  with  deHgfat  these  roa§^ 
mines  of  hidden  treasure, 
[ml  17  £.3. 7*       [fn]  By  the  name  oi  mnera^  or  ^/bdina  pbanUf  ^c  the  land 
43^  3*  35>  ^'    itselfe  shall  passe  in  a  grant,  if  livery  be  made,  and  also  be 
^S*^:^'   PI    recovered  in  an  assise,  etticde  HmilHus. 

10 H,  7,  ai.  Jrl.  ' 

Cool  191.  195.    Bract.  211.  396. 

[n]  45  £.  3*  By  the  grant  of  a  fouldcourse,  or  the  like,  lands  and  tenements 

Vo^ee73.  jQ^y  ^i^  passe [»].     Tenementumf  tenement,  is  a  large  word  to 

erant  ^ios.  pttse  not  only  lands  and  other  inheritances  which  are  holden, 

11 II.  6.  93. 97.  hut  also  offices,  rents,  commons,  profits  apprender  out  of  lands, 

14  £.  4.  4.  and  the   like,   wherein  a  man  hath  any  franktenement,  and 

90  Am.  p.  9.  whereof  he  is  seised  ut  de  tibero  tenemetUoW*    But  haredUa' 

I  iH%' 9<%  m^^uiii,  hereditament,  is  the  largest  word  of  all  in  that  kind ;  for 
(Post.  10,  b.  90,  whatsoever  may  be  inherited  is  an  hereditament,  be  it  corporeall  . 
Bud  154.)  or  incorporeall,  reall  or  personall,  or  mixt(3). 

M  1  Co.  fo.  !•  [0]  A  man  seised  of  land  in  fee  has  divers  charters,  deeds,  and 

II  9,  io  Seigoior  evidences,  and  maketh  a  feofiment  in  fee,  either  without  war- 
Buckhurat'8.  rantie,  or  with  warrantte  only  against  him  and  his  heirs,  the 
44E.S.  11  b.  p^i'cb^^^'  skall  have  all  the  charters,  deeds,  and  evidences,  as 
39  £.3.  iy\m.  uicident  to  the  lands,  et  ratiane  terra f  to,  the  end  he  may  the 
19  H.  6.  65,  b.  better  defend  the  land  himself,  having  no  warrantie  to  recover  in 
34  H.  6.  i»a.  TSlue ;  for  the  evidences  are,  as  it  were,  the  sinewes  of  the  landj 
18  £  14  ^U  ^^^  feoffor  not  being  bound  to  warrantie  hath  no  use  of  them. 
6H.  7%,b.  ^"'  ^^  ^^  feoffor  be  bound  to  warrantie,  so  that  he  is  beund  to 

H.  7.  3*3.  a.      render  in  value,  then  is  the  defence  of  the  title  at  his  peril ;  and 
(9R0.  Abr.31.)  therefore  the  feo&e  in  that  case  shall  have  no  deeds  that  com- 
prehend 

(1)  Here^fold'Course  seems  to  be  understood  for  land  used  as  a  sheep^toalkf 
but  the  word  has  Various  other  senses.  Sometimes  it  signifies  land  to  which  is 
appurtenant  the  sole  right  of  folding  the  cattle  of  others.  Sometimes  it  means 
merely  such  right  of  folding.  It  is  also  used  to  denote  the  right  of  folding  on 
another's  land,  which  is  called  common  ofjaldage.  See  in  W.  Jo.  375,  and 
Cro.  Cha.  4311,  a  case,  in  which  common  of  faldage  was  claimed ;  and  a  Ventr. 
139,  one  in  which  the  right  of  folding  the  cattle  of  others  is  prescribed  for. 

(a)  See  further  as  to  the  extent  of  the  word  tenement,  Perk.  sect.  114,  and 
11  H.  6.  22. 

(3)  See  further  as  to  hereditament^  ante  3  Plowd.  58.  Mo.  176.  3  Co.  a. 
Py*  323)  b.  pi.  30,  With  the  word  hereditament  lord  Coke  ends  his  laborious 
inquiries  about  the  names,  by  which  things  will  pass  in  grants  and  other  con- 
veyances. His  etymologies  and  explanations  or  the  several  words  are  cer- 
tainly open  to  many  observations,  besides  the  few  made  by  the  editor  of  this 
edition.  But  the  omission  on  his  part  proceeds  from  the  nature  of  his  under- 
taking, which  confines  him  to  narrow  limits.  To  supply  his  unavoidable  de- 
ficiencies in  this  instance,  and  for  the  sake  6f  recommending  sissi^lances  whic^h 
are  too  much  neglected,  he  refers  the  student  to  the  Glossaries  which  are  90 
peculiarly  ad^ted  for  the  libraries  of  such  as  study  English  law,  history^  and 
antiquities.  Of  these  a  good  list  is  given  in  a  tract  by  Dr.  Thomas  Barl<y«r, 
inUtled  Direethns  for  tke  Study  ^  the  English  History  and  Ant^uities,  and 
published  m  1743  by  Dr.  Taylor,  with  bis  Commentary  o»  tiie  l>eceDiviral 

Law 


Zi.  1.  C.  1.  Sect.  1.         Of  Fee  simple.  16.  a. 

nrehend  warrantie,  wheiieof  the  feoffor  may  take  advantage.  Also, 
Le  shall  have  suc&  charter,  as  may  serve  him  to  deraigne  tlie 
warraotie  paramount.  Also,  he  i^all  have  all  deeds  and  evi- 
dences, which  are  materiall  for  the  maintenance  of  the  title  of 
the  land ;  but  other  evidences  which  concerne  the  possession,  and 
not  the  title  of  the  land^  the  feoffee  shall  have  them  (4). 

**  To  have  and  to  JiMr  These  two  words  do  in  this  place 
ptrove  a  double  signification,  viz*  to  have  an  estate  of  inheritance 
of  lands  descendible  to  his  heirs,  and  to  hold  the  same  of  some 
suuperior  lord. 

There  have  beene  eight  formall  or  orderly  parts  of  a  deed  of  ^^^  Sect.  40, 
feoffinent  (5),  viz,  1,  the  premises  of  the  deed  implied  by  Little-  ^au'^thin' i  dc 
ton\  s,  the  habendum,  wnereof  Littleton  here  speaketh ;  3,  the  ^^^j^  et^fuftii? 
tenendum^  mentioned  by  Littleton  \   4,  the  reddendum  \  5,  th^  Fieta  lib.  3,  ca. 


yeare  and  stile  of  the  king,  or  of  the  yeare  w. «.«»   ^^ 
Lord ;  [p\  lastly,  the  clause  of  hiis  testibus ;  and  yet  all  these  38  H.  6.  33. 3G. 
]UUtB  were  cont^ned  in  very  few  and  significant  words  [a],  fuse  PI-  Com. 
JkU  Candida  illius  cetatis  fdes  et  simjdicitas,  quce  pauculis  lineis  Wrotesleye's 
omnia  fdei  Jrmamenta  posuerunt.  M^Vw/ftrog- 

mofton's  esse*  Fl.  Com.  £9]  6  Co.  43,  in  air  Aathony  Mildma^'s  cast;. 

Vid.  Sect  378.    (3  Ro.  Abr.  33.) 

The  office  of  the  premisses  of  the  deed  is  twofold :  first,  rightly 
to  name  the  feoffor  and  the  feoffee ;  and  secondly,  to  comprehend 
the  certainty  of  the  lands  or  tenements  to  be  conveied  by  the 
feoffinent,  either  by  expresse  words,  or  which  may  by  reference 
be  reduced  to  a  certaintie;  for  certum  est  quod  certum  reddi 
potest.  The  habendum  hath  also  two  parts,  viz,  first,  to  name 
^aine  the  feoffee;  and  secondly,  to  limit  the  certaintie  of  the 
estate.  The  tenendum  at  this  day,  where  the  fee  simple  passeth^ 
must  be  of  the  chiefe  lords  of  the  fee.  And  of  the  reddendum 
more  shall  be  said  in  his  proper  place,  in  the  Chapter  of  Rents. 
Of  the  clause  tf  voarrantie  more  shall  be  said  in  tiie  Chapter  of  Brit.  fo.  lot. 
Warranties,  in  cujus  rei  testimonium  sigillum  meum  apposui  was 
added,  for  the  seale  is  of  the  essentiall  part  of  the  deed.  The 
date  of  the  deed  many  times  antiquity  omitted ;  and  the  reason 

thereof 


Law  De  inme  Oebitore  in  partes  dissecando*  To  this  list  of  Glossaries  should 
be  added,  Du  Fresne's  Glossary  ad  Scriptores  Med  et  Infim*  Latin  ed.  Par, 
1733,  the  Glossarium  Novum  by  Charpentier,  ed  Par.  1766,  the  Glossary  by 
Dr.  Kennet,  at  the  end  of  his  Pajochial  Antiquities,  that  at  the  end  of  Wilkins's 
L^.  Anglo-Saxon,  and  Lye's  Diet.  Sax.  &  Gothic.  Latin,  ed.  1772. 

<4)  3pe  Cro.  Elui.  347.  Cro.  Cha.  44«.  Noy  145*  In  aU  of  these  books  it 
is  said,  that  in  the  case  of  conveyances  to  uses  the  possession  of  deeds  appertains 
to  ibejeofie  at  covenantee,  and  not  to  cestui  que  use;  and  the  reason  given  is, 
that  it  was  so  at  common  law ;  and  the  statute  of  uses,  though  it  transfers  th^ 
l^al  estate  to  cestui  que  use,  doth  not  transfer  the  deeds.  But  this  doctrine 
aeems  qiiestionable. 

(5)  see  the  observations  on  this  part  of  the  Commentary  in  M^d.  Form. 
Aogl.  Diatert.  p.  5.  See  also  on  the  subjects  of  ancient  deeds  and  charters, 
the  whole  of  tne  same  Dtsaertation,  and  >7ich.  fj^gL  Hist.  Libr.  sd  ed.  240. 
SeUL  Jan.  AngL  b.  s.  c.  St,  and  .3,  to  which  m^y  be  added  MabiUon  de  Ee 
DipfomatidL 

C4 


6.  a.  6.  b.]  Of  Fee  simple.         L.  1.  C.  1.  Sect.  1. 

thereof  was,  for  that  the  limitation  of  prescription,  or  time  of 
memory,  did  ofVen  in  processe  of  time  ciiange ;  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  of 
prescription,  was  not  pleadable ;  and  therefore  they  made  their 
deedes  without  date,  to  the  end  they  might  alledge  them  within 
the  time  of  prescription.  And  the  date  of  the  deedes  was  com« 
monly  added  in  the  raigne  of  £•  2,  and  £.  3,  and  so  ever 
since. 

And  sometime  antiquitie  added  a  place,  as  datum  apud  D. 
which  was  in  disadvantage  of  the  feoftee ;  for  being  in  generall 
he  may  alleage  the  deed  to  be  made  where  he  will.  And  lastly* 
antiquitie  did  add  hiis  testibus  in  the  continent  of  the  deed  after 
the  in  cujus  rei  testimonium^  written  with  the  same  hand  that  the 
deed  was,  which  witnetoes  were  called,  the  deed  read,  and  then 
[r]  Lamb.  their  names  entered,     [r]  And  this  is  called  charter  land ;  and 

xjxpoMt.  verb.  accordingly  the  Saxons  called  it  bockland^  as  it  were  booke 
VidT  Fortescue  ^^^^  ^^) »  ^^*ch  clause  of  A«>  testibus  in  subjects  deeds  continued 
cap.  3a.  '  untill  and  in  the  raigne  of  H.  8,  but  now  is  wholly  omitted.  And 

See  the  Second  it  appeareth  by  the  ancient  authors  and  authorities  of  the  law. 
Part  of  the  that  before  the  statute  of  12  E-  2,  c.  2,  processe  should  be 
la'fi  2* a  2  awarded  against  the  witnesses  named  in  the  deed,  testes  in  cartd 
See  the  Secoiid  nominates ;  [s\  and  that  the  same  statute  was  but  an  affirmance 
Part  of  the  of  the  common  law,  which  not  being  well  understood,  hath  caused 
Institute*.  varietie  of  opinions  in  our  books.    But  the  delay  therein  was  so 

Marlb.  cap.  6,  great,  and  sometimes  (though  rarely)  by  exceptions  against 
W  Brit  fo^S';  *^^*®  witnesses,  which  being  found  true,  they  were  not  to  be 
101.  11  E°3.  *worne  at  all,  neither  to  be  joined  to  the  jury,  nor  as  witnesses; 
proces.  170.  \f\^  if  the  witness  were  infamous:  for  example,  if  he  be 
€  H.  3.  attainted  of  a  false  verdict,  or  of  a  conspiracie  at  the 

praxes,  aog.  ^  ^^^^  pf  ^he  king,  or  convicted  of  perjury,  or  of  a  F  6.  "1 
procef.210.  praemunire,  or  of  forgerie  upon  the  statute  of  5  Eliz.  [_  b*  J 
4  E.  2.  cap*  14*  ai^d  not  upon  the  statute  of  1  Hen,  5.  cap,  3,  or 

gard.  iig.  convict  of  felony,  or  by  judgement  lost  his  eares,  or  stood  upon 

[t]  Mirrorca.4.  the  pillory  or  tumbrell,  or  beene  stigmatious^  branded,  or  the 
^^perjurie^^      like  (i),  whereby  they  become  infamous  for  some  offences,  qua^ 
Glanv.  lib.  2.       ^^^^  minoris  culpa  sunt  majoris  infamice. 
cap.  15.    Bract  lib.  5.  fo.  288.  292.    Brit.  fo.  134,  135.  101.    Flet^  lib.  5.  ca.  ai. 
8  E.  a.     Ass.  396.     2  E.  3.  22.     24  E.  3.  34.     (5  Co.  99.  Flower's  case.)     43  E.  3. 
tonspir.  11.     27  Ass.  59.     33  II.  6.  55.     21  U.  6.  36.       (4  Inst.  279.      i  Sid.  51. 
Godb.  288.     2  Bulst.  154.    Raym.  369.    1  Ventr.  349.    1  Kdvnge  38. 18.     4  Inst.  479. 
X  Jo.  155.     2  Ro.  Abr.  686.)  <yf^  j  b    o  f  t;, 

[a]  Fortesc.  ca.  [a]  If  a  champion  in  a  writ  of  right  become  recreant  or 
65H  3*  m  3  poward,  he  thereby  loseth  liberam  ksemy  and  thereby  becomes 
Stanf!  PI.  Cor,  ^^^^^ouSj  and  cannot  be  a  witnesse;  for  regularly  he  that  loseth 
174,  a.  liberam 


(6)  See  further  as  to  bockland  and  folkland.  Reliq.  Spelm.  la,  39,  a^d 
Dalrymj).  Feud.  Prop.  9.  In  this  last  book  the  very  spirited  writer  attempts  a 
new  distinction  between  tlie  two  kinds  of  land,  and  to  show  that  bockland  or 
ihane  land  wm  feudal,  and  that  folk  or  reveland  was  aUodiaL 

(1)  But  according  to  the  modem  cases,  it  is  the  infamy  of  the  crime,  and  not 
of  the  punishment,  which  disqualifies  from  being  a  witness;  and  therefore 
persons  stigmatized  by  an  infamous  punishment,  such  as  being  set  on  the 
pillory,  are  admissible  witnesses,  unless  the  punishment  was  inflicted  for  forgery, 
perjury,  or  any  species  of  the  orimen  falsi,  or  any  other  crime  of  an  infamous 
Mture.  See  further  on  this  subject,  Gilb.  Law  of  Evid.  142,  the  Law  of  Nial 
rnus,  i8t  ed.  413,  and  1  Wils.  part  a.  p,  x8. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  siniple.  [6.  h. 

Uberam  legem^  becometh  infamous,  and  can  be  no  witnesse.    Or 

if  the  witnesse  be  an  infidell(2),  or  of  non-sane  memory,  br  not 

of  discretion,  or  a  partie  interested,  or  the  like,     [h]  But  often-  [6]  Fortescii. 

times  a  man  may  be  challenged  to  be  of  a  jury,  that  canhot  be  ca.  35. 

challenged  to  be  a  witnesse ;  and  therefore  though  the  witnesse 

be  of  the  neerest  alliance,  or  kindred,  or  of  counsell,  or  tenant; 

or  servant  to  either  partie,  or  any  other  exception  that  maketh 

him  not  in&mous,  or  to  want  understanding,  or  discretion,  or  a 

partie  in  interest,  though  it  be  proved  true,  shall  not  exclude  the 

witnesse  to  be  swome  fc],  but  he  shall  be  swome,  and  his  credit  [c]  93  Ass.  13. 

upon  the  exceptions  taken  i^ainst  him  left  to  those  of  the  ju^^  and  41. 

wno  are  tryers  of  the  &ct ;  insomuch  as  some  bookes  have  said,  ^^  4"'  ''* 

that  though  the  witnesse  named  in  the  deed  be  named  a  disseisor  |^  ^^'  ^^^ 

m  the  wnt,  yet  he  shall  be  swome  as  a  witnesse  to  the  deed. 

[d]  A  witnesse  amongst  others  named  in  a  deed  was  outlawed,  [df)  34  £•  i- 

and  no  process  was  awarded  against  him  by  the  statute,  because  pro<^=**  ^^ 

be  was  extra  legem ;  and  an  outlawed  person  cannot  be  an  auditor. 

And  the  court  in  some  bookes  have  said,  that  they  have  not 

seene  witnesses  challenged,  which  is  regularly  to  be  understood 

with  the  limitations  abovesaid ;  but  such  as  are  returned  to  be  of 

a  jurie  are  to  be  challenged  for  the  causes  aforesaid  for  outlawry,  , 

and  divers  other  causes  (for  the  which  a  witnesse  cannot  be 

challenged),  and  such  process  against  witnesses  (3)  is  vanished. 

But  seeug  the  witnesses  named  in  a  deed  shall  be  jo3med  to  the 

inquest,  and  shall  in  some  sort  joyne  also  in  the  verdict  (in  which 

case  if  jurie  and  witnesses  finde  the  deed  that  is  denied  to  be  the 

deede  of  the  partie,  the  adverse  partie  is  debarred  of  his  attaint, 

because  there  is  more  than  13  tnat  affirme  the  verdict)  (4),  it  is 

reason,  that  in  that  case  of  jo3rning  such  exception  shall  be  taken 

against  the  witnesse  as  against  one  of  the  jury,  because  he  is  in 

the  nature  of  a  juror;    [e]  And  therefore  to  put  one  example,  if  [5]  34^  i* 

he  be  outlawed  in  a  personall  action,  he  cannot  be  joined  to  the  ***' ?^*'  *^*' 

jury;  but  yet  that  is  no  exception  against  him  to  exclude  him  to  ^^     la  i^?' 

be  swome  as  a  witnesse  to  the  jury.     And  the  reason  of  all  this  p.  1. 13. 41/ . 

is,  for  that  if  he  with  others  should  joyne  in  verdict  with  the  jurie   18  Ass.  p.  11. 

in  affirmance  of  the  deed,  the  partie  should  be  barred  of  his  ^^  ^'^  *5- 

attaint.    But  note,  there  must  be  more  than  one  witnesse  that  ^  ^'  ^|* 

shall  be  joined  to  the  inquest.     And  albeit  they  joyne  with  the  ^3  Ass.  p.  5. 

jury,  and  finde  it  not  his  deed,  notwithstanding  this  jo3ming,  the  31  H.  6.  30. 

partie  shall  have  his  attaint;  for  it  is  a  maxim  in  law,  [y]  that  [y]  48 E. 3. 30. 

13  H.  6,  ib.  6,  a.  50  £.  3.  16.  43  £.  3.  33.  13  H.  4.  9.  19  £.  3.  Ass.  408. 
FkKh.  14  K  3,  €onun  rege  Devon,  in  Thesanr.  FJeta,'  lib.  6,  cap.  6.  F.  N.  B.  106.  h, 
and  97,  c.    (Post.  303.) 

witnesses 


(2)  But  now  it  is  settled,  that  all  persons  professing  to  believe  in  a  God, 
diough  neither  believing  in  the  Old  or  New  Testament,  may  be  witnesses,  if 
sworn  according  to  the  ceremonies  of  their  own  religion.  See  in  1  Atk.  19. 
^  £q.  Cas.  Abr.  307,  and  1  Wils.  part  1.  p.  84,  the  great  case  of  Omichund 
and  Barker,  in  which  lord  chancellor  Hardwicke,  assisted  by  the  two  chief 
justices  and  the  chief  baron,  determined  that  the  deposition  of  one  who  was 
wf  the  Gentao  religion  should  be  read  in  evidence. 

(3)  See  further  on  this  subject  of  joining  with  the  jury  the  witnesses  named 
in  a  deed,  and  the  process  for  that  purpose,  33  H.  6.  19,  and  in  Vin.  Abr. 
Ejnafencey  H.  a.. and  J.  a. 

(4)  Ace  1  Ro.  Abr.  380,  pi.  14,  and  s  Inst.  ^2.    See  infra,  n.  5. 


[g]  Mirror  ca. 
3.    PL  Com. 
fo.  10. 

Bract,  lib.  5, 
16.  400. 
(Post.  373-  »•) 
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wiineaieft  cawiot  teatifie  a  uee^ti?/^  (5}»  biut  aia  afllrnMilive.  And 
if  Qn«  of  tb^  witDflMiM  naiyie^  io  U19  dbsd  lie  ooe  of  the  fA9^,  h« 
stwtl  boi  p«t  ewt  of  tbe  p^oell ;  and  nU  tfaesi;  ««cret«  of  W  iiot^ly 
9pM^#  HI  Qw  booloe^ 

T^p)iut  MP  t)iM  poiatv  it  b  tab9  kaownci,  [g]  thai  wfaena  tciall 
19  bv  witi^es^eSy  reg^larly  th«  a$nnati¥e  oqght  to  be  proved  by  two 
or  three  wUx)esee«»  9t^  to  prove  «  sunwi^lia  of  the  ten%«y^  or  the 
tghalicvftge  of  11  juror  and  the  like.  SiU  whjen  the  tiW  ia  by  ver- 
d«Qt  «f  13  Toepv  tb^e  tbie  judfpnent  is  pot  given  upon  witnesses^ 
or  other  kiioAe  of  ^ideape^  but  lipoA  the  verdict ;  apd  yp<m  •ucb 
evidenee  a*  is  given  to  the  jury,  they  give  their  verdici;.  And 
Braicton  9iuth>  there  is  j^ro^to  duplexf  vts.  iifivQ%  as  by  witnewes 
luiefi  voce  i  and  motrtua^  9fi  by  deedesj  writings,  and  instmuaents. 
And  many  time^  juries,  together  with  other  matter,  are  much  in- 
duoed  by  preiumntions ;  whereof  there  be  three  sorts,  viz,  vialent, 
probable,  and  light  or  temerary.  Violenta  prasumptio  is  manie 
times  pUna  probatiQi  as  if  one  be  runne  thorow  the  bodie  with  a 
sword  in  a  house,  whereof  he  instantly  dietb,  and  a  man  is.  seene 
to  Qome  out  of  that  house  with  a  bloody  sword,  and  no  other  man 
was  at  that  time  in  the  house.  Pr^sumptioprobabUit  moveth  lit- 
tle ;  but  prm^vup^io  few  909i  temeraria  rooveth  not  at  all.  So  it 
ia  ia  die  ^ase  of  a  charter  of  feofment,  if  all  the  witnesses  to  the 
deed  be  dead  (as  no  man  can  keep  his  witnesaea  alive,  and  time 
wearedi  out  all  men),  then  violent  presun^tion,  m^ich  stands  for  a 
proofe,  is  oontinuall  and  quiet  possession;  for  ex  diuiurfdtaie  fem- 
pom  omnia  nri9mmi«n$ur  solenmler  tue  oiiia.  Also  the  deed  may 
receive  credit  pet  coUaiionem  sigiUonwi  tcripiura,  Sfc.  et  nqkr 
ffciem  qflfianm  viftrtuii  t^tiA^  erit  ad  palriam  Ab  neeemtaia 

JV^a4«,  it  hath  be^  resolved  by  the  justices,  that  a  wife  [i]  oai|i* 
BQt  be  ipr<4w»»d  fafk&r  against  or  for  her  husband  (6X  paa  mimt 
'^^^K^^  «hi^  animm in  carm  Hn4;  and  it  might  be  a  cause  «f  implafiahle 
8t|^.  or  iwik-  diaeord  and  disfen^on  between  die  husband  and  the  wife,  and  a 
(1  Qrowol.  47.  <»€Wia  ^  groat  »n<H)nvenienqe;  but  [i]  in  some  oaaes  woman  ane 
3.Bp*  Abr.  58fl-  by  law  wholly  excluded  to  heare  testimony;  aa  to  prove  a.man  to 
Hatt.  116.  be  a  viHeinei  m¥lisre9  ad  pwobatimem  etatue  iowunis  admOii  no» 
fVoai  S41I  <QW^-  l^  '^»*  ^^  agreed  by  th«  whole  court  [A],  that  in  an  in*. 
3  Seb.  1^  formation  uoon  the  statute  of  usury,  the  partie  to  the  usurious 
1  Sid.  431.)  contract  shall  not  be  admitted  to  he  a  witnesse  against  the  usurer, 
[i]  Htfi^  lib.  a,  for  in  effect  he  should  be  teftif  hi  propria  causi,  andshonld  avov4 
Oft.  44.  13E.1.  his  owne  bonds  and  a^su^anees,  and  discharge  bimselfe  of  the 
tit.  Vill  3^  37.  money  borrowed;  and  though  he  oommonLy  raise  up  an  informer 

(Post.  25.)  [k]  Tr.  8  Ja.  in  Com.  Banco.    Smithe's  case,  in  evidence  upon  an 

informat'ton  upon  tae  statute  of  usury.    Brit  lb.  134.     (Raym.  191.    7  Mod.  118.) 
(i  Sid.  51.    a  Ro.  Abr.  685.) 

to 


Fleta,  lib.  6, 
ca.  33. 
8  £.  3.  990. 
39  £.  3.  91  b. 

Glanv.  lib!  10, 
ca.  13. 
FleU,  lib.  6, 
ca.  33. 


Ja. 


Puch.  10. 

a.isCk>ni. 


•m* 
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(5)  4cc.  4«  Jtnjst.  379,  ^  the  .referencea  §vpra  19  n.  4,  But  see  1  Ko. 
Rep.  89,  Comb.  i9,  57.  Gilb.  X^w  of  flvid.  157.  Jaw  of  Niai  Piiua, 
1st  od.  493« 

(6)  There  are  many  exceptions  to  this  rule,  ap  w^  f^  common  law,  as  under 
acts  of  parliam^ni;.  See  Gilb.  L^  of  ;Svi4.  ia$.  J^aw  of  Niai  Prius,  isr  ed. 
43^.  Soe  further  a#  tp  JidmittiM  or  ref^9i^g  tb^  evideiiee  af  the  wife  or 
husband  against  each  other,  in  Gas.  B.  R.  temp.  Hardlfiaka,  a6^.  Rep.  of 
Gas.  B.  R.  temp,  ibrdw.  14^).  ^  Atk.  45^  2  ¥^q|.  69. 
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to  exhibit  tke  infonnationy  jet  in  rd  veriUxU  be  ii  the 

*  J  that  he  that  chaDengeth  a  ri|;ht  in  the  thing  in  deinao4» 
cannot  be  a  witnesse,  far  that  he  is  a  party  in  intere8t(]i). 
But  now  let  us  retume  to  that  from  the  which  bj  wa^  of  digi^ 
sion  (upon  thia  occasion)  we  are  fallen. 

And  the  ancient  chartei^j^  of  the  kin^,  which  passed  away  aw  (%  lost  77.) 
fmchise  or  sevenue  of  any  estate  qf  inheritance,  had  ever  thjs 
clause  of  hiU  itstihu,  of  the  greatest  inen  of  the  kingdome»  as  the 
charters  of  creation  of  nobihty  yet  have  at  this  daj.    When  hiis 
tuHbus  was  omitted^  and  iriien  ttste  me  ipsa  came  mto  the  king's 
grants,  you  shall  reade  in  the  Second  Part  of  the  Institutes  (a). 
Magna  Ckarta  cap.  38.   I  have  tearmed  the  said  parts  of  the  deed 
fonnail  or  orderly  parts,  for  that  they  be  not  of  the  essence  of  a 
deed  of  feoffinent;  for  if  such  a  deed  be  without  premisses^  habuk' 
duMj  tenendum^  reddendum^  clause  of  voarraniiej  the  clause  of  i» 
ct^ui  rei  itstmonium^  the  date^  and  the  clause  of  hiis  tesHbtUf  yet 
tfie  deed  is  good.     [J']  For  if  a  roan  by  deede  give  lands  to  ao^  IH  Mlnror, 
other  and  to  his  heires  without  more  saymg,  thia  is  good,  kT  he  put  ^^p'/tect  1. 
GianrU.  Uk  10,  eq».  la.    Bnct  lib.  $,  foL  396.    Ret  iib.  6,  ca.  3a.    Brit.Vo.  66. 

faiB 


(7)  But  this  objection  fatla  where  the  debtor,  previously  to  his  examination, 
haa  paid  the  money  borrowed,  there  being,  as  it  is  said,  no  remedy  to  recover 
the  money  back  again;  and  therefore  in  such  a  case  his  testimony  hath  been 
received.  See  the  addit.  refer,  supra  in  marg.  letter  [k]j  and  Cas.  B,  R.  temp. 
Hardw  366,  and  6ilb.  Lawof  Emd.  137 

(1)  Besides  the  books  already  cited  on  the  subject  of  evidence,  see  Dim- 
€&mbe*M  Truds  per  Pais  in  the  ciwpter  on  evidence,  the  Lttm  cfEvidence^  and 
the  title  EMeme  in  the  several  Treatises  on  the  Pleas  of  ^  Crown,  and  in 
the  several  Abridgmenls  of  Law  and  Equity.  As  to  the  book  intitled  the 
Theory  ef  EMenoe^  it  is  included  in  die  Law  of  Nisi  JVtus.  The  writings  of 
the  civilians  on  evidience  are  very  numerous;  snd  the  euriolia  reader  may  see 
an  aecount  of  them  in  Btiderui*B  edition  of  the  BibUcAeoa  Juris  selecta,  by 
Sinnius.  Amongst  the  most  admired  of  their  professed  writers  on  the  subject 
are  Menechius  de  Presta^rtiemhus,  Mascardve  de  Prohatiomims  Everhardus  de 
TedUus  et  Fide  InstrumetUorum^  and  Fmrinetiim  de  TestUna.  Struviuss  BtUi" 
etheca  Juris  will  be  found  vei^  uwfol  to  the  diligent  student,  by  introdwog 
him  to  a  knowledge  of  the  pnncipal  books  on  ttiMB  law  of  nature  and  nations,  ^ 
the  civil  and  canon  law,  aad  the  laws  of  most  of  the  countries  in  Eur(^,  and 
of  the  characters  of  the  several  writers.  It  is  to  be  wished,  that  we  had  a 
BSUictheca  Juris  AngUcaniy  written  on  the  same  critical  and  enlarged  plan. 
Such  a  work  has  been  attempted  by  Mr.  Gatzeriy  a  German  writefi  who  has 
lately  published  at  Gottingen  a  book  intitled  Commentatio  Juris  ExoHci 
imorieo'LiUeraria  de  Jure  Communi  Angti^.  Bot  though  Mr.  Gataert, 
when  the  disadvantage  of  his  beia^  a  forrigaer  is  considered,  has  really  dose 
wonders;  yet  it  is  not  to  be  conceived  diat  audi  a  work  can  ever  foe  exeailed 
with  the  requisite  jadgment,  accuracy,  and  nicety,  until  the  task  is  undentiJMm 
by  one  of  o«r  own  country,  who  hrai  been  te^tdai^  trained  in  the  flltt<iy  of 
toe  Eaglisli  kw,  an^  is  familiarly  acquainted  with  all  the  writeia  oa  oor  lain, 
ooBslitntion,  and  hiMory. 

(3)  In  the  second  Institute,  sir  Edward  Coke  seems  to  think,  that  the  clame 
oftfeffe  me  ^o  was  first  inSrodkiced  iitto  thekntt'sgnmtsinthe  timeof  Riohard 
the  eeamdi  but  Mr.  Madox  dates  the  use  or  k  much  earlier^  and  eves  an 
instance  in  the  reign  of  Richard  the  Jirst.  See  3  Inst.  77,  and  Mad.  Form* 
Anglic.  Dissert,  p.  33. 
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Ills  seale  to  the  deede,  deliver  it,  and  make  livery  accordingly. 
jTjp]  Vid.  [>]  So  it  18  if  A,  give  lands  to  have  and  to  hold  to  B.  and  hlsheires, 

i^^'^hF*^*  this  is  good,  albeit  the  feoffee  is  not  named  in  the  (3)  premisses* 
VidL'SnVil!'^'^  'And  yet  no  well  advised  man  will  trust  to  sach  deeds,  which  the 
lib.  10.  c.  la.  law  by  construction  maketh  good,  ut  res  masU  valeat;  but  when 
Mirr.  c.  1,  forme  and  substance  concorre,  then  is  the  deed  faire  and  abso* 

/"tL?'a"^  ^'  ^  ^'^'^'y  good.  The  sealing  of  charters  and  deeds  is  much  more 
p?  1^  ^'  *'*^^®^*  ^*"*  ^^™®  ^^^  of  error  have  imagined  (4);  for  the  charter 
Cro.EUs.903.)    ^  ^^^E  Sdwyn,  brother  of  king  Edgar,  bearing  date  anno  Do* 

mini  956,  made  of  the  land  called  Jeckleoy  in  the  Isle  of  Ely,  was 
not  only  sealed  with  his  owne  scale  (which  appeareth  by  these 
words,  ego  Edwinus  gratiB  Dei  iotius  Britanmag  teUuris  rex  mewm 
donum  proprio  sigillo  confirmavij^  but  also  the  bishop  of  Winches- 
ter put  to  nis  se^e,  ego  JElfiuinuSy  Winton-  ecdesia  divintu  spe^ 
culatoTy  proprium  sigtttum  impressL  And  the  charter  of  king 
Offii,  whereby  he  gave  the  Peterpence,  doth  yet  remaine  under 
seale.  But  no  king  of  England  before  or  since  the  Conquest 
sealed  with  any  seale  of  armes  before  king  R.  1,  but  the  seale 
was  the  king  sitting  in  a  chaire  on  the  one  side  of  the  scale,  and 
onhorsbacke  on  the  other  side  in  divers  formes.  And  king  R.  i; 
sealed  with  a  seale  of  two  lyons,  for  the  Conqueror  of  England 
bare  two  lyons ;  and  king  John  in  the  right  of  Aquitaine  (the 
duke  whereof  bare  one  lyon)  was  the  first  that  bare  three  lyons, 
and  made  his  seale  accordingly,  and  all  the  kings  since  have  fol- 
lowed him.  And  king  E.  3,  m  anno,  13  of  his  raigne,  did  quar»> 
ter  the  armes  of  France  with  his  three  lyons,  and  tooke  upon  him 
the  title  of  king  of  France,  and  all  his  successors  have  toUowed 
him  therein. 

In  ancient  charters  of  feoffinent  there  was  never  mention  made 
of  the  delivery  of  the  deed,  or  any  livery  of  seisin  indorsed ;  for 
certainly  the  witnesses  named  in  the  deed  were  witnesses  of  both  : 
and  witnesses  either  of  delivery  of  the  deed,  or  of  livery  of  seisin, 
by  expresse  tearmes  was  but  of  later  times,  and  the  reason  was  in 
respect  of  the  notoriety  of  the  feoffinent.  And  I  have  knowne 
some  ancient  deeds  of  feoffinent  having  livery  of  seisin  indorsed 
suspected,  and  after  detected  of  forgerie.  As  if  a  deed  in  the 
stile  of  the  king  name  him  defensor  Mei  before  13  H.  8,  or  su* 
preme  head  before  90  H.  8,  at  which  time  he  was  first  acknow- 
ledged supreme  head  by  the  cleargy,  albeit  the  king  used  not  the 
31 H.  8.  cap.  16.  stile  of  supreme  head  in  his  charters,  &c.  till  22  H,  8,  or  king  of 

Ireland  before  33  H.  8,  at  which  time  he  assumed  the  title  of  ioti^ 
ofIreJand{s\  being  b^ore  that  called  lord  of  Ireland,  it  Is  cer- 
tainly forged;  et  sic  de  simUibm* 

And 


(3)  The  cases  in  3  Leon.  33,  and  2  Ro.  Abr.  66.  pL  13,  are  coHtra.  That 
in  Cro.  Eliz.  902,  and  917,  also  seems  contra  on  the  nrst  reading;  though,  on 
examination,  the  question  appears  to  have  been  rather  on  the  manner  of  plead- 
ing the  deed,  than  on  the  operation  of  it.  But  in  Car.  Rep.  123,  there  is  a 
case  of  the  21  and  22  Eliz.  m  which  the  two  chief  justices  and  the  chief  baron 

.certified  to  the  chancellor,  that  a  lease  was  good  in  liov,  though  the  lessee 
was  named  in  the  habendum  only;  and  the  case  in  Allen  41,  is  also  with 
lord  Coke. 

(4)  See  further  as  to  the  antiquity  of  sealins  deeds,  in  Seld.  Jan.  Anffl.  b.  2. 
c  2.   Mad.  Form.  Anglic.  Dissert  p.  27,   ana  Nichols.  Eng*  Histor.  Lfl>r«  2d 

•ed.  241. 

(5)  See  post.  7.  b.  n,  1. 


ik> 
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And  some  have  observed  that  grace  was  attributed  to  king  H.  4;  '^^d.  s  H.  4, 
exceUent  grace  to  king  H.  6,  majetkie  to  king  H.  8,  and  before,  the  ^  ^6*  where 
kinff  was  called  soverai^e  lord^  liege  lordy  highnessy  and  kingly  ™^tribntc?tt 
higknesse,yfhich'm  Latin  in  legall  proceedings  is  called  regia  the  king,  and 
cdsitudo;  as  the  beginning  of  the  petition  of  right  to  the  kins  b  crimen  tens 
humUUme  supplicavit  vestrat  cehitudini  regia^  Sfc,  and  the  luce,  najeststis  fait 
And  upon  this  occasion  it  shall  not  be  impertinent^  seeing  it  is  part  ""^.  *"^'*"*' 
of  the  formall  deed,  to  set  downe  the  several  stiles  of  the  kings  of 
England  since  the  Conquest. 

William  the  Conqueror  commonly  stiled  himselfe  WHiielmtu 
rer,  and  sometimes  fVilUebnus  rex  Anghrum,  And  the  like 
did  William  Rufus,  and  sometimes  Wulidmiu  Dei  gratis  rex 
Awlarum, 

Henry  the  first,  Henricus  rex  Anglorumf  and  sometimes  Hen- 
rkuM  Dei  graHS  rex  At^lorunu 

Mawde,  the  sole  daughter  and  heire  of  H.  1,  wrote  MaiUdu 
imperatrix  Henrici  regis  fUaet  Anglarumdomina;  divers  of  whose 
creations  and  grants  I  hav^  scene. 

King  Stephen  used  the  stile  that  king^H.  1,  did. 

Henry  the  3,  Fitx-EmpreUf  omitted  Deigrati^^  and  used  tins 
sttle,  Henricus  Rex  AnghcSy  dux  Normanvia:  et  AquitanuBy  et  comes 
Andegavi^e,  he  having  the  duchy  of  Aquitaine  and  earledome  of 
Pmtiers  in  the  right  of  Elianor  his  wife  heire  to  both,  and  the 
eiridome  of  Anjowe  Toumie  and  Maine,  as  sonne  and  heire  to 
Jefiery  Plantagenet  by  the  said  Mawde  his  wife,  daughter  and  sole 
heire  of  king  H.  i.  She  was  first  married  to  Henry  the  emperor, 
and  after  his  death  to  the  said  Jeffery  Plantagenet.  Which  duchie 
of  Aquitaine  doth  include  Gascoigne  and  Gkiien.  - 

King  R«  1,  used  the  stile. that  H.  3,  his  father  did;  yet  was  he 
king  of  Cyprus,  and  after  of  Jerusalem,  but  never  used  either  of  - 

C^y^  n       0::^  King  John  used  that  stile,  but  with  this  addition, 
1^*  J  dbmsnttf //tZtfrnuff;  and  yet  aU  that  he  had  in  b 

conquered  by  his  fiither  king  H.  3,  which  title  of  £2omt- 
mu  Hibemia  he  assumed  as  annexed  to  the  crowne,  albeit  his 
fkdier,  in  the  33  yeare  of  his  raigne,  had  created  him  king  of 
Irdand  in  his  lifetmie  (1). 

King  H.  3,  stiled  himseire  as  his  fSither  king  John  did^  until!  the 
44  yeaie  of  his  raigne,  and  then  he  left  out  of  his  stile,  dux  Ncr- 
mtumue^  et  comet  Andegameei  and  wrote  onely  rex  Anglioff  dominut 
HabtriMBf  et  dux  Aomtatna. 

Kin^  E.  1,  stiled  nimselfe  in  like  manner  as  king  H.  3,  his  fa- 
ther did,  rex  AngUa  dominus  HibernuBt  et  dux  AquitanuB,  And 
so  did  khig  E.  3,  during  all  his  raigne.  And  king  E.  3,  used  the 
sdi^  same  stile  untill  the  13  yeare  of  his  raigne,  and  then  he  stiled 
himidfe  in  this  forme,  Edwardus  Dei  gratis  rex  AngUa  et  Fran- 
da  J  et  dominus  Htbemue^  leaving  out  of  his  stile  dux  Acuitaniie, 
He  was  kins  of  France  as  sonne  and  heire  of  Isabel  wife  of  king 
£.  3,  daughter  and  heire  of  Philip  le  Beau  king  of  France.  He 
first  quartered  the  French  armories  with  the  English  in  his  great 
seale,  anno  domim  1 338,  et  regni  net  1 4. 

Kbg  R.  3,  and  king  H.  4,  used  the  same  stile  that  king  E.  3, 
did.   And  king  H.  5,  untill  the  8  yeare  of  his  raigne  continued  the 

same 


(1 )  See  further  as  to  the  deduction  and  change 
Iidand,  in  Seld.  Tit.  Hon.  b.  1.  c.  4.  s.  3. 
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same rtSle^and  then irarale  InmseUe  rex  Anglian  htem ei  regent 
PmneuBf  et  tbnmuus  Hib^rmm^  and  so  continued  during  his 
Ule 
Vid.  Rot  Kintt'H.  6,  imte  Hemtktu  Dei  gratis  rex  Anf^a  et  Frandoff 

PariinL  mmm)  et  danmmu  HUmmue.  This  king  being  crowned  in  Pkuris  king  of 
1  &•&  nn.  1^1  Eienoe  used  the  said  stile  39  yeares,  till  he  was  dispossessed  of 
r!n F^tiodeet  ^ «ownc hy  king E. 4, irho .raer.he  had raigned also  about  tan 
Anglie.  et  yeaoes,  king  H.^»  was  restored  to  the  crowne  againe,  and  then 
domrnus  wrote,  Henricus  Dei  gratia  rex  Angtia  et  FrancttBt  et  dominus 

Hibemie.  ffiienmat  ah  ineboatmne  rtgni  sm  49  et  reeaptioms  reguB  potes^ 

ititesptvnem 

K[higE*4,  JEt.  3,«aBd  H.  7,  attled  themselves,  rex  AngUa  et 
Franda^  et  dominus  Hibemia. 

Xing  H.  6,  i»ed  Ae  «sne  stile  till  the  tenth  yeaie  of  his  caigne^ 
and  then  he  added  this  word  (octavm)^  as  Henricus  octenmsDti 
graiidf  ifc.  in  die  13  yeare  of  his  raigne  he  added  to  his  stile 
juU  defennr  (2\.  In  the  oa  yeare  df  his  raiffne,  in  the  end  of 
his  stile  he  adaea,  supremum  caput  'Eededm  Anmcame  ( 3).  Ajid 
in  the  23  yeare  of  hisTamne  he  stiled  himsdf  thus,  Henmcus 
asteuKf,  Uti  ^aU^  Angbse  Ftnneux  et  HOmmia  rex,  fidei  de- 
fimur^i8ft.et  m  ierra  ^ecdestee  AngUoana^et  Hihemia supremum 
i9mirf(4). 

iKing  £.'6,  used  'the  same  stile,  .and  so  did  queen  Mary  in  die 
begnimng  of  Ixer  ^raigne,  and  by  that  name  summoned  her  first 

ekunent,  but  soone  after lomitted  eupremum  caput.  And  after 
BHsnage  with  fcii^  Philip,  the  stile  notwithstanding  that  omis- 
sion ssas  the  longest  .that  ever  was,  vix»  PhiUp  and  Mary^  by  the 
grace  of  Godf  kutg  mud  oueeue>qf  Engkmd  and  FranoCi  Naples^ 
d^nnstmem^  asui{s)  ilrekma,  defimders  qfthe^faith,  princes  qfSpaine 
tmd4}ieSmyimrcMuket*of  AudriOy  dukes  rfmiUaine  Burgundy  and 
Brabant  J  countees  of  Hasburgh  Flanders  and  TyroU.  And  tdiia 
stiietoontmneditill  tthe  foutm  and  fifth  yeare  otking  Philip  and 
quecn0MiUy,.andj|hsn!Napleffwas  piitQat,and  in  place  thereof 
hodi'flie'Cioilies  pnt-in,faimso  it  continued  all  the  life  of  queene 
Maty. 

I^neadsKAmtntkm  itfae  .sdle. of  queene  iBlizabeth,  king  James, 
nor  of  our  soveraigne  lord  king  Charles,  because  diey  are  so  well 
knownB;  and  I  fesre  Ilhave  Imne  too  long  oonceming  this  point, 
•nhich  aertainly  js  mot  ufmecessaiy  to  behnowne  for^many  res- 
^^ects.  But  to  shew  the  oauses  sosd  vearons  of  these  alteratioiiB 
would  aske  a  treatise  of  itselfe(6),  and^doth  not  sort  to  the  end 

that 


■   -  ..        u^ 


(2)  This  tiUefRws, given  tiOiHenKy  by  fFopeJ.*ee  JC.  in  consequence  of  the 
kine'spublishii|ff.his*book,  in  defence  of  the  sevenisairraiinents,  i^nst  Martin 
LuAer,  and  dadicBti9g  it  to  the  pope.    Coll.  EccL  Hist.  v.ii.  p.  u  to  17. 

(3)  See  Bum.  Jiist.  fteConn.  V.  1.  p.  1,36. 

(4)  See  the  ^  H^%.  fC.Q,  which  ratifies  the  king^  ^stile. 

(5)  Though  .Henvy  the  8th  and  Edward  the  6th  Oiad  both  used  the  title 
of  king  of  Ireland,  yet  pope  Taul  the  4th,  dissambliog  notice  of  it,  conferred 
the  same  title. as  a  smo^eue  XMn  JBhiliptaad  iMary,  in  order  that  the- world 
might  deem  Uieiruse.ef  .the  .title  oMaely  Jhe  effect  of  his  :power.  Heyl.  Hist. 
Reform.  69, 70. 

(6)  See  furUier  concemiiig  the  stiles  of  the  kings  of  England,  and  also  oF 
Great  Britain,  since  the  union  of  the  two  kingdoms,  in  Nidiols.  Ene.  Histor. 
iLibr..'2d  ai.  ^,  1148,  snd  tfaeiaeviril  T^wstnes  which  (have  been  pul&hed  on 
the  English  Coins.  .     . 
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that  I  hsv^  turned  at.    And  now  let  us  retUni^  to  the  lieflumiiig  of 
charteiB  and  deeds  of  ieoffinents  wad  grants. 

Very  neoees^  it  is  that  witnesses  Mionld  be  underwritlen  or  in* 
doned,  for  the  better  strengthening  of  d^ds,  and  th^  nttnes  (if    , 
they  can  write)  written  with  their  owne  hands.    For  livery  of  aei*  ^^^^J  of ««»« 
an  see  hereafter,  Sect.  59,  and  lor  deeds.  Sect.  66,  and  df  oondi-  fe^^m^  Vid 
tionall  deeds  see  our  author  in  hb  Chapter  of  Conditions.    And  Sect.^. 
now  let  us  proceed  to  the  other  words  oif  onr  author. 

^*  To  him  and  to  his  heires"    Hmres^  m  ^e  legidl  ttndersttuid*  Mirr.  cap.  a. 
ing  of  the  common  law,  implyeth,  that  he  is  sx  juitis  nuptOt  pro*  '^'  '^  ^^' 
creaUu ;  for  hitres  Imiimus  est  quern  ntmtia  demomtranU  aad  ttlie  !n''AK  a 
to  who^  famds,  tni^to,  or  lieiedkLeiite,  I7 the a^^  <3«d  ^.^uU. 
and  right  of  blood  do  descend  c^some  estate  of  laherftattce.    For  &ub.  i,cap.'i3. 
•flJas Detu  htgredem/kcere potest ^  non  homo:  dicuntiar  UtOwm^Ofn^  Olanvil.  lib.  7» 
ditaset  hares  ab  hierendoy  ^mdd  est  ars^  nuidendo^  futm  quihmr0s  ^  ^^^^ 
est  iutrH;  ^  dickwr  ab  hmrendoy  quia  hctrtdiius  Mi'hartt^  tick  ^ott.^7,b.) 
nanmdU  kafredem  diotum  vdhtty  ^ptbd  hares  Jmtf  kbc  est,  domsmss 
tertarunh  fyc*  qum  ad  eum  peniemsmt. 

A  nknister,  which  hath  not  the  shape  of  uiankiiid,  canned  be 
heire  or  bherit  vxy  land,  albeit  it  be  brought  forth  within  aiaiv 
riige ;  [a]  but  although  he  hath  defonmty  m  «ny  part  of  lus  body,  M  Braot.  fib.  5, 
yet  if  he  hath  human  shape  he  may  be  hehne.    Hiiqui  contra Jor^  ua^^'  m^\a 
mtim  "kunmni  generis  cwnerso  more  procreantitr,  ut  si  nudier  man-  ^^^^  JJ* 
strosmrnrtlprodigiostimenixaf inter liberosnmieomptttentftr.  Partus  Fieim,lib.i,cm:5! 
iamen  cm  hahtra  ahquantulum  ampUaverit  vd  dimtnuerity  nan  tamen  (Post.  99,  b.) 
sUperahundanter  '(^  si  s^  digkos  vel  nisi  quatuor  habu' 
ertt)  bene  debet  inter  Uberos  cotmumeraru    0^  St  inrnti- 
Ua  lustura  reddidit ^  ut  si  membra  tortuasa  habueritf  non 
tamen  is  partus  monstrotus.    Another  iaith   omplurftb 
seu  dimhhstio  'mem^rorum  non  necet.    [b]  A  bastaard  cmmot  be  1^^^'  ^S^^ 
bene,  for  (as  hath  beene  said  before)  qui  son  damnato  caitu  nasemOur  ^'^'  r^' 
infir  Uberos  HOn  computentur,     Ererv  heire  is  either  a  male,  or  Mt.ib.nsta 
female,  or  an  hermaphrodite,  that  is  both  nude  and  female.    And  lib.  1,  ca.  5,aDd 
an  hermaphrodite  (which  is  also  called  AndroggnusJ  shall  be  l-  6*  c.  8. 
heire,  either  as  mde  or  female,  accordmff  to  t&t  kind  of  the  ^^^^^*^ 
seie  tvhkh  'doth  prevaiie.     Hermaphrodntay  torn  masculo  qu^  ^.^33!° 
fiesKouB  tmrntfetuiTy  seeunthmprmnlescentiamsexA^intakscentis,  (Tfio.  Abr. 
And  accordingly  it  ought  to  be  baptized.  See  more  of  this  matter  095.) 
Sect  35. 

[c]  A  man  seised  of  lands  in  fee  hath  issue  an  alien  that  is  borne  [c]  Mirror,  ca.1. 
out  of  the  ling's 'ligeance;  he  cannot  be  heire,  propter  defectum  ^-3;  k^- 
n^'MMnif  (1), 'albeit  he  be  borne  widiin  hiwfoll  marriage.    If  Bm^.'ji^'g, 

fb/415.  4*7.  Brit  to.  ap.  Plctti,  lib.  6,  ca.  47.  13  E.  3.  3r.  677,  45  R  3,  4e 
IM&' AltMi  Aide.  31  £.  3.  CoctsiAage  5.  49  £.  3.  a.  1 1  H.  4-  ^»  14  H.  4.  19,  So. 
a  H.  6.  ts^  as  H.  6.  38.  <o  H.  4.  7.  7  Co.  1,  in  Calvin's  CMe.  (Cro.  Jam.  539. 
Oodb.  «75.  1  Sid.  195.  aoi.  Noy  158.  T.  Jo.  lO.  Vaugh.  S74-  a  Sid.  38- 
Hardr.  0114.  9  Ventr.  1.)  1  Ed.  3.  4.  6  Ed.  3.  55.  97  E.  3,  77.  3  E.  a,  diktet. 
Br.  64.  31  E.  1,  distent  17.  46  E.  3.  Petition  ao.  96  Am.  p.  9.  49  Asi.  pi.  4. 
99  AM.  pL  11.    9H.5.  9. 

made 


R] 


(t)  If  the^A«r  in  this  case  is  to  be  supposed  a  natural^nm  subject  at  the 
biith  of  the  issue,  the  child  would  now  be  also  a  natural-bom  subject  by  force 
^the7  Ann.  c.  5,  and  4  Geo.  9.  c.  di.  But  the  cJiildroi  of  persons  attainted 
of,  or  liable  to'the  penalties  of  treason,  or  in  dbe  service  of  a  foreign  state  in 
emniur  with  Great  Britain,  are  excepted  from  the  benefit  of  this  provision. 
See  the  35  Ed.  3,  st.  d,  which  dedares,  Uiat  at  combton  law,  the  children  of  the 

king, 
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made  denizen  by  the  king*s  letters  patent,  yet  cannot  he  inherit 
to  his  father  or  any  other.  But  otherwise  it  is,  if  he  be  naturalized 
by  act  of  parliament;  for  then  he  is  not  accounted  in  law  alieni- 
gena,  but  indigena.  But  after  one  be  made  denizen,  the  issue 
^  that  he  hath  afterwards  shall  be  heire  to  him,  but  no  issue  that 

he  had  before.  If  an  alien  cometh  into  England  and  hath  issue 
two  sonnes,  these  two  sonnes  are  indigeniBf  subjects  borne,  be- 
cause they  are  borne  within  the  realme.  And  yet  if  one  of  them 
purchase  lands  in  fee,  and  dyeth  without  issue,  his  brother  shall 
not  be  his  heire  (2);  for 'there  was  never  any  inheritable  blood  be- 
tweene  the  father  and  them ;  and  where  the  sonnes  by  no  possi- 
bility can  be  heire  to  the  father,  the  one  of  them  snail  not  be 
heire  to  the  other.     See  more  at  large  of  this  matter  Sect  198. 

If  a  man  be  attainted  of  treason  or  felony,  although  he  be  borne 
within  wedlocke,  he  can  be  heire  to  no  man,  nor  any  man  heire 
to  lam,  propter  delictum,  for  that  by  his  attainder  his  blood  is  cor- 
rupted.    And  this  corruption  of  blood  is  so  high,  as  it  cannot 
absolutely  be  salved  and  restored  but  by  act  of  parliament;  for 
albeit  the  person  attainted  obtaine  his  charter  of  pardon,  yet  that 
doth  not  make  iuiy  to  be  heire  whose  blood  was  corrupted  at  the 
[cT]  Stanf.  pi.       time  of  the  attainder,  either  downward  or  upward,     [d]  As  if  a 
'?^'  '^h  ^^     ™^^  ^^  isBue  a  sonne  before  his  attainder,  and  obtaineth  his 
fb!*i3s,*  1 33'.       pardon,  and  after  the  pardon  hath  issue  another  sonne,  at  the  time 
976,  «nd  lib.  5,  of  the  attainder  the  blood  of  the  eldest  was  corrupted,  and  there- 
to. 374.    Brit-    fore  he  cannot  be  heire.    But  if  he  die  living  his  father,  the  youn- 
ton,  fo.  ai5.  b.     ger  sonne  shall  be  heire ;  for  he  was  not  in  esse  at  the  time  of  the 
rNoY  170^^      attainder,  and  the  pardon  restored  the  blood  as  to  all  issues  be- 
Fmch,  8vo.  ed.    gotten  afterwards.     But  in  that  case  if  the  eldest  sonne  had  sur- 
S07.  Ante  a.  b.  vived  the  father,  the  younger  sonne  cannot  be  heire;  because  he 
Post  1Q9.  hath  an  elder  brother  which  by  possibilitie  miffht  have  inherited : 

^Sd^***^  ^^  ^^^  "^  ^®  elder  brother  had  been  an  alien,  3ie  younger  sonne 
1  Bo!  i^.^tft.  should  be  hdre,  for  thai  the  alien  never  had  any  inheritable 
Cro.  jam.  sssh)   ^^ood  in  him  (3).    See  more  plentifully  of  this  matter  Sect.  746, 

747- 
If  a  man  hath  issue  two  sonnes,  and  after  is  attainted  of  treason 

or  felony,  and  one  of  the  sonnes  purchase  land  and  dieth  without 

issue,  the  other  brother  shall  be  his  heire ;  for  the  attainder  of 

the  father  corrupteth  the  lineall  blood  onely,  and  not  the  col^ 

laterall 


king,  wherever  bom,  may  inherit.  The  same  statute  enables  children  bom 
abroad  to  inherit,  if  at  their  birth  both  their  parents  are  within  the  king's  al- 
legiance, and  their  mothers  pass  the  sea  with  the  licence  of  their  husbands. 
Amongst  the  MSS.  in  Lincoln*s-Inn  library,  there  is  a  very  learned  dialogue 
between  two  Serjeants  on  the  35  £.  3.  See  lib.  no.  80.  See  also  post.  128. 
b.  139,  andChro.  Cha.  601. 

(a)  In  the  case  of  CoUinffWood  and  Pace,  the  court  denied  this  to  be  law  ; 
and  held,  that  the  sons  of  aliens  were  inheritable  to  each  other.  See  in  1  Sid. 
193,  and  1  Ventr.  413,  the  very  elaborate  speech  by  lord  chief  justice  Hale, 
on  giving  the  judgment  of  the  court.  Also  now  by  the  11  and  12  W.  3.  c.  6» 
natural-bom  subjects  may  derive  a  title  by  descent  through  their  parents, 
though  aliens;  but  the  35 Geo.  s.  c.  40,  confines  the  benefit  of  the  former 
statute  to  such  heirs  as  shall  be  livmg  and  capable  of  taking  at  the  death  6t 
the  person  last  dying  seised,  unless  such  heirs  happen  to  be  daughters,  and. 
there  is  afterwards  a  son  or  another  daughter,  for  which  cases  the  statute  makes 
a  special  provision.  * 

(3)  Besides  the  authorities  iu  the  margin,  see  W.  Jo.  34. 
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laterall  blood  between  the  brethren,  which  was  vested  in  them 

before  the  attainder,  and  each  of  them  by  possibility  might  have 

been  heire  to  the  father;  and  so  hath  it  been  adjudged  (4).      •in  the  Ex- 

*  But  otherwise  in  the  case  of  the  alien-nee,. as  hath  been  said,  cbeqn^,  Mlc.* 

[f  ]  But  some  have  holden,  that  if  a  man  after  he  be  attainted  of  40  &  41  Eliz, 

treason  or  felony  have  issue  two  sonnes,  that  the  one  of  them  in  le  case  de 

cannot  be  heire  to  the  other^  because  they  could  not  be  heir  to  ??^^  i-u  « 

the  father,  for  that  they  never  had  any  inheritable  blood  in  [^  130.  '  * 

than  (5).  Brit.  fol.  15. 

Jleta,  lib.  1,  cap.  58.    (1  9ld.  193..   1  Lev.  60.     Vaugh.  274     1  Vcntr.  414) 

[/']  One  ti^at  is  borne  deafe  and  dumbe  may  be  heire  to  r/*]  Bract 

anothery  albeit  it  was  odierwise  holden  in  ancient  time.    And  so  lib.  5,  fo.  421. 

if  borne  deafe  dumbe  and  blinde,  for  in  hoc  casu  vitio  parcitur  43o-  434> 

naturaU,    But  contract  they  cannot. ,  Ideots,  leapers,  madmen,  ****  *'  ^^'  *^" 

outkwes  in  debt,  trespasses  or  the  like,  persons  excommunicated,  ^^^'   .1  ' 

men  attainted  in  a  pramunirey  or  convicted  of  heresie,  may  be  i4H.3.bre.877. 

heices.  3a  £.3-  Age  8. 

10  E.  8.  635.     18  E.  3.  53.     13  E.  3.    Ley  49.    (1  Ro.  Abr.  626.) 

T>]  If  a  man  hath  a  wife,  and  dyeth,  and  within  a  very  short  Ff]  ai  E.  3.  39. 
time  after  the  wife  toarrieth  againe,  and  within  9  months  (6)  hath  Panciroll.  nova 
a  chiide,  so  as  it  may  be  the  childe  of  the  one  or  the  other,  some  Opus^c^miwii 
hare  said,  that  in  wis  case  the  childe  may  choose  (7)  his  father,  ^.  b.  Lambard 
oma  in  hoe  casujiliatio  non  potest  vrobariy  and  so  is  the  booke  to  de  priacU  An- 
te intwl*^  ;  for  avoiding  of  whidi  question  and  other  inconve-  gloruin  legibus, 
juenoea,  this  was  the  law  before  the  Conquest,  Sit  ornnis  vidua  /7ro! A^367. 
dne  mariio  duodecim  mensibusj  et  si  maritaverit  perdat  dotem  (8).  ^ro.  Jam. 

541.  3.  S.  C.    Godb.  a8i.) 

[A]  A  man  by  the  common  law  cannot  be  heire  to  goods  or  [*]  Bract  Ub.  4» 
diatteb,  for  hares  dieitur  ab  haredUaU.     ]i]  If  a  man  buy  divers  |i^.^;  fo.^6^^;b. 


,  _  carpa,  breames,  tenches,  &c.  and  put  them  in  his  pond,  Ret^'iib  g^ 

and  dyeth,  m  this  case  the  heire  shall  have  them,  and  not  the  ca.  i.'d. 

Co.  64.  Sym's  case.  [i]  MSch.  36  and  37.    El.  Rot.  25,  inter  Gray  and  Paulet 

in  the  king's  bench.    Stanford  95  b.     18  £.  4-  8-    ^a  Ass.  95.     18  H.  8.  3. 

executors. 


(4)  S.  p.  ace.  Noy  158.  4  Leon  5-  ,    ,     .    ,^       ,.      i.n j         c 

(5)  The  principle,  on  which  it  has  been  adjudged  that  the  chfldren  of  an 
alien  may  be  heirs  as  between  themselves,  thoueh  not  to  their  father,  seems  to 
TCtdi  the  case  of  children  bom  after  their  father's  attainder.  See  the  casea 
dted  in  n.  3.  supra. — [Note  38.]  .        1.    1 

(6)  See  poat-  123,  b.  where  this  is  said  to  be  the  utmost  time  the  law  sup- 
poses a  woman  to  go  with  child,  and  the  authorities  which  the  reader  will  find 

tbere  ched  on  the  subject  .- ,      .        u.  v 

(7)  Brooke  questions  this  doctrine ;  from  which  it  seems  as  if  he  thought  it 
reasonable,  that  the  circumstance  of  the  case,  instead  of  the  choice  of  the 
ime,  should  determine  who  is  the  father.     See  Bro.  Abr.  Bastardy,  pi  18,  and 

Frfm.  10. — [Note  3^.]  ^  ,.■,..  •  u 

(8)  See  11  and  1  a  W.  3.  c.  4,  which  disables  persons  educated  m  the  popisft 
r^rion,  or  professing  it,  from  inheriting,  but  in  respect  of  Aemselves  only,  if 
they  do  not  conform  within  six  months  after  the  age  of  18;  and  provides,  that 
tfll  lliey  do  conform,  their  protestant  next  of  kin  shall  enjoy.  By  the  wme 
statute  papists  are  disabled  from  taking  lands  by  purchase,  which  should  have 
been  mentioned  before.  For  cases  on  the  construction  of  this  statute,  see 
1  Stn.  «67.  9  P.  Wms.  3-  65  and  133.  3  P-  Wms.  46-  1  Atk.  586. 5«.  aAtk. 
mo.    3Atk.i55-457.   a  Vcs.  398.    1  Wils.  part.  1.  p.  176.    Rep.  Cas  B.  K. 

V01..L  ^  ^^P- 


[n 


8.  a.  8.  b.]  Of  Fee  simple.        L.  1.  C- 1.  Sect.  1, 

executors,  but  they  shall  goe  witli  the  (9)  inheritance ;  because 

they  were  at  libertie,  and  could  not  be  gotten  without  industries 

as  by  nets,  and  other  engines.    Otherwise  it'  is,  if  they  were  in  a 

trunke  or  the  like.    Likewise  deere  in  a  parke,  conies  ia  a 

warren^  and  doves  in  a  dove-house,  young  and  old,  shall  goe  to 

Ik]  13E.  3.  det.  the  (10)  heire.     [k]  But  of  ancient  time  the  heire  was  permitted 

135-  ^39'  140.     to  have  an  action  of  debt  upon  a  bond  made  to  his  auncestor  and 

47  E-  3-  J3.        hig  heires ;  but  the  law  is  not  so  holden  at  this  day,     FiVf. 

a6E.3.f..  &ect.  12. 

Vid.  for  an  heirelome  haereditariam  or  prindpalius.  Sect.  19. 

p]  Mirror,  ca.1,       [/]  (j:^'  It  18  to  be  noted,  that  one  cannot  be  heire  till  p  8, 
sect.  3.  ^er  the  death  of  his  auncestor.    Before  he  is  called 

hares  apparens,  heire  apparent. 
In  our  old  bookes  and  records  there  is  mention  made  of 

another  heire,  viz,  hares  astrarius^  so  called  of  astre^  that  is,  an 
Tin     4  ru      harth  of  a  house ;  because  the  auncestor  by  conveyance  hath  set 

.1  a  I  J5r&Ct>  110.  ^t    ■%_*■*     »  .  ji_'i»'i        •  1^  ji*'         •!_• 

fo.  85.  "*^  heire  apparent,  and  his  family,  m  a  house  and  uving  m  his 

Heref.  n.  8.  life-time,  of  whom  Braoton  saith  thus,  [a]  Item  esto  quod  Itaref 
£.1.  Ro.  80,  sU  astrariusy  vd  qubd  aliquis  antecessor  restituat  haredi  in  vita  iuA 
^  Banco.  horeditatemy  et  se  dimiserity  videtur,  quod  nutto  tempore  jacebti 

-sectTs  ^^  ^'  ^^^^<^9  ^^  i^^o  quod  nee  relevari  possity  nee  deheaty  nee  releviwm 
Britton  151.  b.  dart,  [b]  For  the  benefit  and  safety  of  right  heires  centra  partus 
lb]  Registr.  fo.  suppositosy  the  law  hath  provided  remedie  by  the  writ  de  ventre 
vh'  P"*^'""'  inspiciendoy  whereof  tlie  rule  in  the  Register  is  diis :  Nottty  ti 
•Brirton  fo^e^  ^^^  Aa5c7w  horeditatem  duxerit  aUquam  in  uxoremy  et  postea 
Fleta,  lib.  i,  .  moriatur  itte  sine  harede  de  corpore  sUto  exeuntCy  per  quod  haredi-^ 
ctt.  14.  tas  iUaJratri  ipsitis  defuncti  descender e  debeaty  ei  uxor  didt  se  esse 

Cro.  £1*12.566.  pragnantem  de  ipso  defuncto  c^m  non  sity  habeatjrater  et  hares 
"*•  ^*™*  ^^5 )  hreve  de  ventre  inspiciendo.  It  seemeth  by  Bracton,  and  Fleta 
which  followed  him,  that  this  writ  doth  lie,  uU  uxor  aUcujus  Ms 
vita  viri  sui  se  pragnantem  fecit  cum  non  sity  vel  post  mortem  viri 
sui  se  pragnantem  Jecit  cum  non  sity  ad  exharedationem  vert 
haredisy  S^c*  ad  querelam  veri  haredis  per  pracephim  domsni 
regis,  Sfc.  which  is  to  be  understood  according  to  the  rule  of  tfie 
'Register.  When  a  man  having  lands  in  fee  simple  dieth,  and  nia 
wife  soone  afler  marrieth  againe,  and  faines  herself  with  chUde 
by  her  former  husband,  in  this  case  though  she  be  married,  the 
'^rit  de  ventre  inspiciendo  doth  lie  (1)  for  the  heire.    But  if  a  maa 


^ 


temp.  Hardw.  149.    Cas.  B.  R.  temp.  Hardw.  91 .    and  Vin.  Abr.    Devise^ 
]f  7.  pi.  4,  and  5...— [Note  40.] 

(9)  Ace.  Cro.  Elia.  372. 

(10)  It  is  said,  that  though  the  party  has  only  a  term  of  years,  still  such 
things  will  go  as  accessary  to  the  land.  See  Wentw.  Off.  Ex.  ed.  1676. 
^  5'  P-  75  7-[Note  41.] 

(1 )  But  In  such  a  case  the  manner  of  proceeding  on  the  writ  de  ventre  m- 
spiciendo  is  not  the  same,  as  where  the  party  remains  a  widow.  In  the  case  ia 
Cro.  Jam.  685,  the  wife  was  married  to  a  second  husband,  when  the  writ  de 
ventre  inspiciendo  was  sued.  Therefore,  instead  of  ordering  her  into  tlie 
sherifTs  custody,  and*to  be  kept  by  him  till  delivered  of  the  chdd,  as  the  prac- 
tice is  if  the  party  is  a  widow,  the  court  permitted  the  wife  to  remain  witn  her 
liusband,  on  nis  entering  into  a  recognizance,  that  she  should  not  remove  from 
the  house  they  then  inhabited,  and  wat  some  of  the  women  returned  by  the 
sheriff  sliould  see  her  every  day,  and  that  three  or  more  of  them  should  be 
^esent  at  htv  deliveiy«— [Note  42.] 


L.  1.  C.  1.  Sect.  1,        Of  Fee  simple.  [8.  b. 

0eised  of  lands  in  fee  (for  example)  hath  issue  a  daughter,  who 
tt  llehre  apparent,  she  in  the  lire  of  her  father  cannot  have  this 
writ  lor  divers  causes.  First,  because  she  is  not  heire,  but  heire 
iqyparent;  for,  as  hath  been  said,  nemo  est  heres  viventis;  and  this 
writ  is  given  to  the  heire  to  whom  the  land  is  descended.  And 
both  Bracton  and  Fleta  say,  that  this  writ  lyeth  ad  querelam  reri 
kartdii,  which  cannot  be  m  the  life  of  his  auncestor ;  and  here- 
with agreeth  Britton  and  the  Register.  Secondly,  the  taking  of  Britton,  fo.  165. 
a  husbaiid  in  the  case  aforesaid  being  her  owne  act,  cannot  barre  ^-  ^8**^-  ^^ 
the  heire  of  his  lawful]  action  onoe  vested  in  him  (2).  Thirdly,  *  ^^^ 
the  law  doth  not  give  the  heire  apparent  any  writ,  for  it  is  not 
certaine  whether  he  shall  be  heire,  solus  Deus  Jacit  karedes. 
Fourthly,  the  inconvenience  were  too  great,  if  heires  apparent  in 
the  life  of  their  auncestor' should  have  such  a  writ  to  examine  and 
trie  a  man's  lawfull  wife  in  such  sort  as  the  writ  de  ventre  inm' 
ciendo  doth  appoint;  and  if  she  should  be  found  to  be  with 
childe,  or  suspect,  then  she  must  be  removed  to  a  castle,  and 
there  safely  Kept  untill  her  delivery,  and  so  any  man's  wife 
m^t  be  taken  irom  him  against  the  lawes  of  God  and  man. 

Tbe  words  of  the  writ  de  ventre  insjnciendo  make  this  evident*  Vid.  Bracton, 
Rex  vie.  salutem,    Monstravit  nobis  A.  quod  cum  R.  qua;  fuit  Britton  &FJem 
uxor  dementis  B*  pragnans  non  sity  ipsajalso  dicit  se  esse  prag-  ^^^^i^ 
nantem  de  eodem  Clementef  ad  exhseredationem  ipsius  A.  desicut  supra.  Bracton 
terra  qiuejidt  ejusdem  C.  ad  ipsum  A.  jure  hsercditfirio  dcsccndere  and  Flcta  ubi 
debeat  tanquam  ad  fratrem  et  hsredem  ipsius  se  si  pradict.  R,  ««?»» l»«^e  (ad 
proUm  de  eo  non  habuerit,  Sfc.    But  this  rather  belongs  to  the  ^^J*****^ 
treatise  of  originall  writs,  and  therefore  thus  much  herein  shall         ^ 
suffice  (3). 

And  it  is  to  be  observed,  that  every  word  of  Littleton  is 
worthy  of  observation.  First  (Heires)  in  the  plurall  number; 
for  if  a  man  give  land  to  a  man  and  to  his  heire  in  tlic  singular 
number,  he  hath  but  an  estate  for  life,  for  his  heire  cannot  take 
a  fee  simple  by  descent,  because  he  is  but  one,  and  tlierefore  in 
that  case  his  heire  shall  take  (4)  nothing.  Also  observable  is 
this  conjunctive  (etj.    For  if  a  man  give  lands  to  one.  To  have 

and 


(s)  This  is  a  reason,  why  the  actual  heir  should  have  his  writ  notwith- 
standing the  wife's  marrying  a  second  husband,  but  is  foreign  to  the  heir 
mpparenfe  not  having  the  writ;  and  therefore  I  presume  has  been  placed  here 
by  mistake. — [Note  43.] 

(3)  See  further  on  the  writ  de  ventre  inspidcndo  Aiscough*8  case,  Mot. 
3gi,  A  2  F.  Wms.  591,  in  which  the  lord  cha.  King,  on  a  petition,  granted 
tibe  writ,  diough  the  persons  applying  were  only  tenants  in  tail;  and  note  the 
special  manner  in  which  he  oraered  die  writ  to  issue,  and  what  he  said  as  to 
the  execution  of  it.  In  Moseley's  report,  a  case  of  personal  estate  is  cited, 
in  which  the  then  master  of  the  KoUs,  in  conformity  to  the  reason  of  the  com- 
mon law,  directed  that  the  master  should  appoint  two  matrons  to  inspect  a 
woman.  Some  perhaps  may  think  this  a  great  stretch  of  power.  I  cannot 
oooclnde.this  note,  without  suggesting  the  necessity  of  an  act  of  parliament  to 
regolate  the  proceedings  on  the  writ  de  ventre  inspidewdo.  If  the  writ  was  to 
be  strictly  executed,  it  would  be  an  intolerable  grievance.  On  the  other  hatid, 
if  oar  courts  of  justice  should,  without  authority  from  the  legislature,  change  the 
ettablished  form  for  the  sake  of  softening  its  rigour,  it  would  be  a  dangerous  pre» 
cedent,  and  something  very  like  the  exercise  of  a  dispensing  power. — [Note  4{.] 

(4)  According  to  many  authorities,  heir  may  be  nomen  collectivum,  as  well  in 
a  deed  aa  a  will;  and  operate  in  both  in  the  same  manner  as  heirs  in  the  plural 

J}  a  number. 


8.  b.  S.  a.]  Qf  Fee  simple.        L.  1.  C^.l.  Sect.  1.  * 

and  to  bold  to  him  or  his  heires,  he  hath  but  aa  (5)  estate  for  life, 
for  the.uQcertaintie.  (His^suis)  If  a  man  give  land  unto  two, 
\c]  10  H.  6, 7.  To  have  and  to  hold  to  them  two  H  haredibus  [c],  omitting 
aa  H. 6. 15.  tuis(6)f  they  have  but  an  estate  for  life,  for  the  uncertainty; 
PI.  Com.  a8.  b.  whereof  more  hereafter  in^is  Section.  But  it  is  said,  if  |and  be 
^^^i^'  given  tft  one  man  et  haredibusy  omitting  siHSf  that  notwith- 
3o£i3,br&  377.  standing  a  fee  simple  passeth ;  but  it  is  safe  to  follow  Littleton. 

• 

T9]5Co.d6,i^.  [d]  *^  And  his  a$ngne$r  Assignee  cometh  of  the  verb 
l^rit.  fo.  98.  assigno.  And  note  there  be  assignes  in  deed,  and  assignes  itk 
-^m  ?87Ta88.    **^  •  whereof  see  more  in  the  Chapter  of  Wanrantie,  Sect.  733, 

<pMt.  33.  a.     5  Co.  113.) 

le]  Bract,  lib.  3,  ^  These  toords  (his  heires  J  tohich  tvords  oneh  make  an  esiait 
cap.39,fo.93.b.  «  of  inheritance  in  aU  feoffments  and  grants"  (e]  Si  autemfacta 
b'' Kc^'S^.1;  «^^^  donatio,  ut  n  didmfdo  tiU  talL  terram)  ista  danoH^nan 
ca.  1, 3,  &  extendit  ad  heeredes  sed  ad  vitam  donatoriy  SfC,    [f]  Here  Little- 

lib.  3,  cap.  3.  ton  treateth  of  purchases  by  naturall  persons,  and  not  of  bodies 
^^H  fi  ^*  ^^*  P®^*^^^®  ^^  corporate;  [g]  for  if  lands  be  given  to  a  sole  body 
*u  33  E^4^^  politique  or  corporate,  (as  to  a  bishop,  parson,  vicar,  master  of 
16.  b.  4  £.6.  A^  hospital,  &c.)  there  to  give  him  an  estate  of  inheritance  in  his 
PI.  Com.  36.  politique  or  corporate  capacitie,  he  must  have  these  words,  To 
Xf]  Vid-  Sect,  nave  and  to  hold  to  him  and  his  successors ;  for  without  these 
413-  words  successors,  in  those  cases  there  passeth  no  inheritance  (7) ; 

U)  7  £•  3-  35.  for  as  the  heire  doth  inherit  to  the  ancestor,  so  the  successor 
Vid.  Sect.  686.  Joth  succeed  to  the  predecessor,  and  the  ex^utor  to  the  tes- 
Bract.tib?^3  tator.  [h]  But  it  appeareth  here  by  Littleton,  that  if  a  man  at 
fo.  j63.  b.  '  this  day  give  lands  to  /.  S.  and  his  successors,  this  createth  no 
Vid.  Sect.  413.  fee  simple  in  him ;  for  Littleton  speaking  of  naturall  persons 
<5  Co.  113.         saith  that  these  words  (his  heires)  make  an  estate  of  inheritance 

I  Leon.  3.)  1^  g||  feoffinents  and  grants,  whereby  he  excludeth  these  words 
343^S^"r^r  ^^^  successors).  [1]  And  yet  if  it  faie  an  ancient  grant,  it  must 
Ikrkle/f  oule.  ^^  expounded  as  the  law  was  taken  at  the  time  of  the  grant. 
ff]  Vid  Brit.       W  4^  chantry   priest    incorporate    took  a  lease  to 

fo.  86. 131,6c  o::>him  and  his  successors  for  a  hundred  yeares^  and  -P  O.  *1 
130*  after  tooke  a  release  from  the  leasor  to  him  and  his  I       *    ( 

-^7-^^  ^'  ^'     successors ;  and  it  was  adjudged,  that  by  the  release  he 
.?9  Hi  7.'  ^3, 14.  ^^  ^"^  ^  ^^^  ^^'  ^^^  ^^'  he  had  the  lease  in  his  naturall 

g  H.  7.  11.      16  H.  7.  9.      15  E.  4.  13.      14  H.  6.  13.     35  H.  6.  34.     34  Ass.  14. 
.40  Am.  31.     (Post.  94.)     Tr.  5  E.  3.    Rot  4,  in  Scaccirio.    3  E.  3.  33.    7  E.  3.  40. 

II  U.  4.84.     19  H.  4.  13.     18  E.  3*    CoDoaana  39.  b.     5  £.  4.  I3i.    38  E.  3.  4. 
€0. 9.  38,  io  case  de  Abb.  de  StraU  Marcella.        [k]  HU.  31  Elu.    Dyer's  manofcript, 

Oater  Aosley  and  Johoaon  in  Com.  Banco.    (4  Ca  65.) 

capacity. 


number.    See  3  Ro.  Abr.  353.    See  also  1  Ro.  Abr.  83a.    K.  pi.  1,  a.    Godb. 
155-  T*  Jo«  1 11.    Cro.  Eliz.  313.  Robms.  Gavelk.  95, 96.    Burr.  4.  part.  t.  i. 
.p.  38,  &  Vin.  Abr.  Devise,  U.  a.  pi.  13,  &  Paroh,  H.--[Note  45.] 

(5)  See  5  Co.  119,  post.  214,  &  Plowd.  a86.  289,  in  which  last  book  it  ia 
particularly  considered,  where  the  disjunctive   shall    be   construed  ^  as  the 

^conjunctive. 

(6)  See  2  Ro.  Abr.  833.  M.  &  Vin,  Abr.  Estate,  M. 

(7)  But  a  fee  will  pass  to  a  corporation  aggr^ate  without  the  word  «ice- 
cessorsy  and  soraetinies  to  a  corporation  sole.    See  post  04.  b.  and  Vila,  Abr. 


L.  1.  C.  1*  Sect.  1.        Of  Fee  simple.  [9.. a. 

capacity,  for  it  could  not  go  in  tucces8ion(i),  and  (hi»  suc- 

cenors)  gave  him  no  estate  of  inheritance  for  want  of  these 

words  (his  heires).    U]  If  the  king  by  his  letters  patent  giveth-  [C  i8H.  6.  u. 

lands  decano  et  capitmoj  habendum  siU et  haredibus  et  successoribiu'  ^'  ^^-  ««*j»i<ig*- 

Mttr;  in  this  case,  albeit  they  be  persons  in  their  naturall  capacity 

to  them  and  their  heires,  yet  because  the  grant  is  made  to  them 

in  their  polidaue  capacity,  it  shall  enure  to  them  and  their  suc- 

cesaors.     Ana  so  if  the  king  do  grant  lands  to  /.  S.  habendum 

ubi  ei  guccessaribus  sive  hieredibtu  suis,  this  grant  shall  enure  to    . 

him  and  his  heires. 

[m]  B,  having  divers  sonnes  and  daughters,  A.  giveth  lands  to  [m]  15  E.  3. 
3n  et  Uberu  suisy  et  a  lour  heires^  the  father  and  all  his  children  do  tit.  Coanterpleai 
take  a  fee  simple  jojrntly  by  force  of  these  words  (their  heires)?  dc  Voucher  43- 
(a)  but  if  he  had  no  childe  at  the  time  of  the  feoffment,  the  child©  f^  ^f^' 
borne  afterward  diall  not  take  (3V  (Cro.  Jam.  374.^ 

^  Theae  words  (htt  heues)  doe  not  ondy  extend  to  his  imme-:  6  Co.  16.  b. 
4iate  heires,  but  to  his  heires  remote  and  most  remote,  borne  1  I^n-  ^87.) 
aod  to  be  borne,  [n]  mb  quibus  vocabulis  (haredibut  ntUJ  omneg  [n]  Fleta,  lib.  $». 
karedet  propinqui  comprehenduntur^  et  remoti.  nati^  et  nauUuri:  cap.  8. 

And  ?»•  Cpm.  163. 


(1)  The  reason  is,  because  a  chantry  priest  was  a  corporation  soUf  which 
regularly  could  not  take  in  succession  chattels  real  or  personal,  Inpossesiion  or 
action^  though  a  corporation  aggregate  may.  Ace.  post.  46.  b.   4  Co.  65.   Hob. 
64.     But  by  custom,  some  chattels 'will  go  in  succession  to  a  sole  corporation, 
as  in  London,  where  the  chamberlain  is  a  special  corporation  for  taking  bonds,. 
which  has  been  frequently  adjudged  a  good  custohi.  Cro.  Eliz.  464*  682.  4  Co. 
^  b.     Also  in  some  instances,  particularly  of  chattels  in  action^  the  law  is^ 
the  same  toithout  a  custom.    See  1  Ro.  Abr.  515.  pi-  3-  5,  and  Vin.  Abr.  Cor- 
poration,  L.    As  to  the  king's  taking  the  ancient  jewels  of  the  crown,  which 
are  a  kind  of  heir  looms,  it  is  not  to  be  considered  as  an  instance  of  a  sole 
corporation's  taking  chattels  in  succession,  but  rather  as  one  of  a  personal 
chatters  descending  like  a  thing  of  inheritance.     See  post.  i8»  b.-^Note  47.] 

(a)  But  in  this  case,  the  children  must  be  understood  to  be  parties  to  the 
grant ;  for  it  is  said,  that  otherwise  they  can  only  take  where  the  limitation  is 
to  them  by  way  of  remainder.    Cro.  Eliz.  io,-^[Note  48.] 

(3)  Ace.  Cro.  Eliz.  121. 334.  Ow.  152.  Lord  C.  J.  Hale  adds,  that  the  father 
ides  the  tehoUJee  simpile, — Hal.  MSS.  But  if  the  limitation  to  the  children 
be  a  remainder,  then  the  children  bom  after  may  take.  See  Wild's  case, 
6  Co.  18.  b.  where  will  be  found  several  other  distinctions  on  this  subject. 
See  further  1  Ro.  Rep.  354.  See  also  Yin.  Abr.  Devise,  Y.  a.  I  am  the  more- 
fiiequent  in  my  reference  to  mr.  Viner's  Abridgment,  because  it  tends  to  fa- 
dfitate  the  use  of  that  immense  body  of  law  nnd  equity;  which,  notwithstand- 
ing aU  its  defects  and  inaccuracies,  must  be  allowed  to  be  a  necessary  part  of 
every  lawyer's  libraiy.  It  is  indeed  a  most  useful  compilation,  and  would  have 
been  infinitely  more  so,  if  the  author  had  been  less  singular  and  more  nice  in 
his  arrangement  and  method,  and  more  studious  in  avoiding  repetitions.  These* 
fiinlts,  in  great  measure,  proceeded  from  the  author's  error  of  judgment,  in 
attempting  to  engraft  his.  own  very  extensive  Abridgment  on  tliat  of  m):.  serjeant, 
RoQe,  whose  work,  though  most  excellent  in  its  kind,  and  in  point  of  method^ 
saocinctness,  legal  precision,  and  many  other  respects,  fit  to  be  proposed  as 
an  example  for  other  abridgments  of  law,  was  by  no  means  calculated  for  the 
ezoeanve  enlargement  from  2  vols,  to  23  vols,  in  folio.  It  is  not  to  be  wondered 
at,  that  an  incorporation  of  works  so  widely  different  in  proportion  as  well 
as  execution,  should  produce  much  confusion  and  disorder  in  the  effect. 
Mr.  Viner^s  labours  would  probably  have  advanced  his  reputation  as  a  com-- 
piler  much  higber,  if  he  had  not  attempted  an  imipn  so  unnaturald — [Note  j^J 

p  3 


9.  a.]  Of  Fee  simple.        L.  1.  C,  1.  Set  1, 

And  kmredum  appeUoHone  vemuni  higredes  haredum  in  irifinHutir 
Aad  the  reason  wherefore  the  law  is  so  precise  to  prescribe  cer« 
taine  words  to  create  an  estate  of  inhentance,  is  for  avoiding  of 
uncertainty,  the  mother  of  contention  and  confusion. 

There  be  many  words  so  appropriated,  as  that  they  cannot  be 
legally  expressed  by  any  other  word,  or  by  any  periphrasis  or 
circumlocution.     Some  to  estates  of  lands,  &c.  as  here  and  in 
[a]  Sect.  17.        [a]  other  places  of  our  author.     In  this  place  these   word8> 
oa.  133-  tantsolement  (f ),  not  solcmenty  alone,  but  tansolementf  all  oiiely> 

lb]  Sect.  156.  i.  e.  solummodo  or  dunteucat,  are  to  be  obserred.  [6]  Some  U> 
r  1  Sect  18  tenures;  [c]  some  to  persons;!^]  some  to  ofiences ;  [e]  some  to 
r^j  Sect.  190.  fomis  of  original  writs,  either  tor  recovery  of  right,  or  reifioviDg, 
194.  746.  or  redresse  of  wrong;  [J']  some  to  warrantie  of  land*    These 

[e]  Sect.  9.  67.    have  I  touched  for  examples.     I  leave  others  to  the  studioiv 
194.  204. 334.     reader  to  observe,  and  add,  holding  this  for  an  undoubted  verify^ 
485!  4^8.  6m  .     ^^  there  is  no  knowledge,  case,  or  point  in  law,  seeme  it  of 
655!  646!  630.     never  so  little  account,  but  will  stand  our  student  in  stead  at 
614. 637. 674.     one  time  or  other,  and  tfaeref<Nre  in  reading,  nothing  to  be  pre~ 

%»•  termitfced. 

If]  Sect.  733- 

'^  Make  an  estate.''  Status  dkitur  h  standOf  because  it  is  fixed 
and  permanent.  .  The  Isle  of  Man,  which  is  no  part  of  the  king- 
dom, but  a  distinct  territory  of  itselfe,  hath  beene  granted  by  the 
|j]  Tr.  40.  Eli.  great  seale  to  divers  subjects  and  their  heires.  [g]  It  was  re- 
m  le  Count  de  solved  by  the  lord  chancellor,  the  two  chiefe  justices  and  chiefe 
b  ^^  lio"^'  baron,  that  the  same  is  an  estate  descendible  according  to  the 
CiLanoellor  course  of  the  common  law ;  for  whatsoever  state  of  in&ritance 

let  2  chiefe        passe  under  the  great  seale  of  England,  it  shall  be  descendible 

Joitices,  &  according  to  the  rules  and  course  of  the  common  law  of  Eng^ 
chiefe  Baron.       land  (4). 

^'  In  all  feoffments  and  grants.**    Here  it  giveth  the  feoffinent 

the  first  place,  as  the  ancient  and  the  most  necessary  con* 

veyance,  both  for  that  it  is  solemne  and  publike,  and  ^erefore 

[*]  Vide  Sect,   best  remembered  and  proved,  [  *  ]  and  also  for  that  it  cleareth 

5e,aad66.         ^11  disseisins,  abatements,   intrusions,   and  other  wronfffuU  or 

defeasible  estates,  where  the  entry  of  the  feoffor  is  lawful!,  which 
neither  fine,  recovery,  nor  bar^ne  and  sale  by  deede  indented 
and  inrolled  doth.  And  here  is  implved  a  division  of  fee,  or 
^]  Mirror,  c.  a.  inheritance,  viz.  [h]  into  corporeall,  as  lands  and  tenemeats  which 
tect.  1?*  Bra^t.  ^'*  *^  lJvery»  comprehended  in  this  word  feofoient,  and  may 
lib.  9,  fo.  53.  passe  by  livery  by  deed,  or  without  deed,  which  of  some  is  called 
366.  368.  hisreditas  corparatoy  and  incorporeall,  (which  lie  in  grant,  and 

Fleta,  lib.  3.  cannot  passe  by  livery,  but  by  aeede,  as  advowsons,  commons,  &c. 
BritV  84*87  a  '"^^  ^^  "^°^^  ^  called  harediias  Uicorjforata^  and,  by  the  delivery 
&  fol.  63.  lof,  ^  ^^  deede,  the  freehold,  and  inheritance  of  such  inheritance, 
10s.  141, 14a!  ^  doth  lie  in  grant,  doth  passe)  comprehended  in  this  word 
agrecth  here-  Grant.  And  the  deed  of  incorporeate  inheritances  doth  equall 
rr^**  H*il  i*™'  *^®  livery  of  corporeate.  And  therefore  Littleton  saith,  m  all 
(^gg  *  feoffments  and  grants,  hareditaSf  alia  corporaUsi  alia  incorporalis : 

Mirror,  ca.  5,  sect.  1.    Britton,  cap.  34. 


rtB* 


t  tansoletnefU  (in  the  original)  is  translated  onel^^  by  lord  Coke;  see  sect  1. 

(4)  S.  C.  4  Inst.  384,  and  a  And.  115.    See  further  conceminff  the   Isle 
of  Mann  in  Pryn,  on  4  Inst.  aoi.  384,    Hale's  Hist.  Com.  L.  183.    Palm.  344. 
1  P.  Wms.  329.    1  Ves.  Q02.    a  Ves.  337.    1  Blackat.  Comment.  5th  ad.  p.  104- 
and  Camp.  Polit.  Surv.  of  Brit.  v.  i.  p.  534. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simpkv  {9.  a.  9.  b. 

earpcraUs  est^  qute  tangi  potest  et  vidcri ;  inoarporalisf  qtus  tangi 
nan  potest^  nee  xnclerin 

Fe^pment  is  derived  of  Uie  word  of  9XtJeodumy  quia  est  donatio  For  the  anti-    , 
Jeodi;  for  the  antient  writers  of  the  law  called  a  feoffment  donatio,  <\^^^y  «f 
of  the  verb  do  or  dedi,  which  is  the  aptest  word  of  feofIhient(5),  ^^^^'^^J'"^"*'*      . 
And  that  word  Ephron  used*,  when  ne  enfeoffed  Abraham,  say-  Part  oniirin- 
ing,  I  give  thee  the  field  of  Machpelah  over-a^ainst  Mamre,  and  stitutes,  Marl- 
the  cave  therein  I  give  thee,  and  all  the  trees  m  the  field  and  the  bridge,  ca.  9. 
borders  round  about ;  all  which  were  made  sure  unto  Abraham  for  ^^-  3-  ^4- 
a  pofisesston,  in  the  presence  of  many  witnesses.  ]y  u  ^  ^^' 

Bv  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly  •Genesis  23. 
betokeneth  a  conveiance  m  fee,  as  our  author  himselfe  hereafter 
«aith,  f  in  his  Chapter  of  Tenant  for  Life.    And  yet  sometime  im-  t  Vide  Sect.  57. 
nroperly  it  is  called  a  feoffiaent  when  an  estate  of  freehold  onely  Britton,cap.34, 
aoto  passe :  done  est  nosme generall  plus  que  n'est  feoffment^  car  stjmore of 
done  eU  generall  a  touts  ck&ses  moebles  et  nient  moebUs^  feoffment  FeoffmeDts 
est  riens  Jbrsque  del  soyle.    And  note,  there  is  a  differ-  Sect.  -60. 

CQ^  T  ence  inter  cartam  et  Jactum;  for  carta  is  (j^*  intended  9,  See  of  Factum^ 
1^^     I  charter  which  doth  touch  inheritance,  and  so  is  not^c-  ^^*'  *^ 
turn,  unless  it  hath  some  other  additions  ( i). 

Gretnt,  concessio,  is  properly  of  things  incorporeal!,  which,  (as  3  Co.  63,  ia 
hath  been  said)  cannot  passe  without  deed..    And  here  it  is  to  be  Lincoine 
observed,  (that  I  may  speak  once  for  all)  that  every  period  of  our  P'^^^u**' 
author  in  all  his  three  books  containes  matter  of  excellent  learn-  goo;    6C0*  x6. 
ingy  necessarily  to  be  collected  by  implication,  or  consequence,  b.) 
For  example  he  saith  here,  that  these  words  (his  heiresj  make  an 
estate  of  inheritance  in  all  feoffments  and  grants.    He  expressing 
feoffinents  and  grants,  necessarily  implyeth,  that  this  rule  ex- 
tended! not. 

First,  to  last  mils  and  testaments ;  for  thereby,  [i]  as  he  himsejfe  Pi  ^^^-  ^^'  3* 
after  saith,  an  estate  of  inheritance  may  passe  without  these  words  ^'^  t^^^' 
(hisheires).    [k]  As  if  a  man  devise  20  acres  to  another,  and  that  ^  ^'^'  i$uxt^ 
he  shall  pay  to  his  executors  for  the  same  ten  pound,  hereby  the  Br.  78. 
devisee  haUi  a  fee  simple  by  the  intent  of  the  devisor  (3),  albeit  it  99  H.  8. 
be  not  to  the  value  of  the  land.     11]  So  it  is  if  a  man  devise  lands  '^"if™^"^.  *® 
to  a  man  m  perpetuufn»  or  to  give  and  to  sell,  or  m  Jeodo  simpltciy  071. 
or  to  him  and  to  his  assigns  for  ever.    In  these  cases  a  fee  simple  Xenips  H.  8.  tit. 
doth  passe  by  the  intent  of  the  devisor.    But  if  the  devise  be  to  a  Conscience, 
man  and  his  assigns  without  saying  (for  ever),  the  devisee  hath  ^''-J'S* 
bat  an  estate  for  life,    [m]  If  a  roan  devise  land  to  a  man  et  san-  [m  21  Ra  16. 

34  H.  6,  7.  19  H.  8.  9.  3  Co.  31.  In  Boreston's  case,  6  Co.  i6»  17-  10  Co.  67. 
Tn  Vide  Sect.  585.  {m]  Mich.  40  &  41  £Ii2.  in  Error  int  DownUaU  &  Catesbj  atf> 
hnake,  tit.  Taile,  21. 

guino 

(5)  See  more  as  to  the  word  Jeojgfment,  in  Mad.  Fonnul.  Angl.  Dissert,  p.  ^ 
3  Inst.  110. 

(1)  See  ftirther  as  to  the  distinction  between  charters  and  deeds,  and  the 
variooB  other  names  of  writings  before  and  since  the  Conquest,  In  Mad.  Form. 
AngL  Dissert,  p.  2,  and  Mad.  Hist.  Exch.  Pief.  £p.  p.  8. 

(a)  The  reason  is,  because  the  devisee  is  to  pay  the  money  at  all  events,  and 
he  um  die  before  he  rqwys  himself  out  of  the  estate;  in  which  case,  he  would 
be  aloser  by  the  devise,  if  he  was  not  to  have  a  fee.  But  if  the  will  directs 
the  payment  to  be  out  of  the  profits  of  the  land,  then  the  devisee  cannot  lose 
by  tbjB  will,  §nd  therefore  only  ao  estate  for  life  passes.  Chro.  Cha.  157.  Most 
m  the  cases  relative  to  this  point  are  abridged  or  referred  to  in  Vin.  Abr. 
DetdiCf  $•  9<f— [Mote  50.  j 
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9.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 


gui,no  Yttd,  that  is  a  fee  simple;  but  if  it  be  iemini  tuof  it  is  an  estate 
taile(3). 
ti]  1  Co.  100.         [n]  Secondly,  that  it  extendetb  not  to  ajine  sur  conusans  de  droit 
ihellye's  cue.     cmne  ceo  qtte  ilad  de  son  done,  by  which  a  fee  also  may  passe  with-  • 
43  ^  3-  7*         out  this  word  (heires)  in  respect  of  the  height  of  that  fine,  and  thaff 
33  b    ^^        thereby  is  imply ed  that  there  was  a  prec^ent  gift  in  fee. 
T\.  Com.  a48.  Thirdly,  nor  to  certain  releases,  and  that  three  manner  of  waiea. 

[oj  litt.  lib.  a.  To]  First,  when  an  estate  of  inheritance  passeth  and  continueth;  a» 
ca.  Tenant  in      |f  there  be  three  coparceners  or  joyntenants,  and  one  of  them  re* 

^*°  w  ca^*  ^®**®  ^^  ^^  ^^®'  *^*^»  ®*'  ^  ®°®  ^^  ^^™  generally  without  this 
AttoiTu  Sect!*  ^ord  (heirs),  by  Littleton'%  own  opinion  they  have  a  fee  simple,  aa 
374.  bier.  appeareth  hereaflter.  2.  By  release  [p],  when  an  estate  of  inhe- 
9  £lis.  S63.  ritance  passeth  and  continueth  not,  but  is  extinguished;  as  where 
fp]^"-  **^-  3*  the  lordf  releaseth  to  the  tenant,  or  the  grantee  of  a  rent,  &c.  re- 
Sect  47^480.  ^^^^^  ^  ^^  tenant  of  the  land  generally  idl  his  right,  &c.  hereby 
30  H.  6. 17.  the  seigniory,  rent,  &c.  are  extinguished  for  ever,  without  these 
19  H.  6. 17.  33.  words  (heires).  3.  [q]  When  a  bare  ri^ht  is  released,  as  when 
M  Litt.  cap.  ^g  disseisee  release  to  the  disseisor  all  his  rieht,  he  need  not  (saith 
JUdeases,  Sect.    ^^  author  in  another  place)  speake  of  his  heires.    But  of  all 

these,  and  the  like  cases,  more  shall  be  treated  in  their  proper 
places,  4*  Nor  to  a  recaoery.  A.  seised  of  land  sufiereth  B,  to 
recover  the  land  against  him  by  a  common  recovery,  where  the 
judgment  is,  quhd  pradictus  B*  recuperet  versus  pfne^e  A.  tene^ 
menta  pradicta  cum  pertin';  yet  B,  recovereth  a  fee  simple  with- 
out this  word  (heires);  for  regularly  every  recoverer  recovereth  a 
fee  simple.  5.  Nor  to  a  creation  qfnobilitie  ht^  xvrit ;  for  when  a  man 
is  called  to  the  upper  house  of  parliament  by  writ,  he  is  a  baron 
and  hath  inheritance  therein  without  the  word  (heires).  (4)  Yet 
may  the  king  limit  the  generall  state  of  inheritance  created  by 
the  law  and  custome  of  the  realme  to  the  heires  males,  or  generall, 
of  his  body  by  the  writ;  as  he  did  to  Bromflete,  who  in  27  H.  6» 
{vj  H.  6.  Lo.  was  called  to  parliament  by  the  name  of  the  lord  Vetcye,  &c.  with 
Yescie't  case,  the  limitation  m  the  writ  to  him  and  the  heires  males  of  his  bodie. 
(7  Co.  33*  Tj.)     But  if  he  be  created  by  patent,  he  must  of  necessitie  have  these 

words  (his  heires)  or  the  heires  males  of  his  bodie,  or  the  heires 
of  his  body,  &c.  otherwise  he  hath  no  inheritance.  The  first  cre- 
ation of  a  baron  by  patent  that  I  find  was  of  John  Beauchampe 
of  HoUe,  created  baron  by  patent  in  1 1  R.  3  (5),  for  barons  before 
that  time  were  called  by  writ.  And  it  is  to  be  observed,  that 
of  ancient  times  earles,  &c.  were  created  by  girding  them  witli  a 
sword,  and  nominating  him  eaiie,  &c.  of  such  a  coontie  or  place; 
-  *  and  this,  with  a  callmg  of  him  to  parliament  by  writ  by  that 

name,  was  a  sufficient  creation  of  inheritance. 

But  out  of  this  rule  of  out  author  the  law  doth  make  divers  ex-. 

ceptions  (et  exceptio  prohat  repdam) ;  for  sometime  by  a  feoffment 

a  fee  single  shall  passe  without  these  words  (his  heires).    For 

W  39  Am.  h.    example,  first,  fr]  if  the  father  infeofie  the  sonne,  to  have  and  to 

FeoffiMnti  &      ^^^^  ^^  ^^  ^  ^  ^  heires,  and  the  sonne  infa»&th  the  father 

Fait8,3^     14  H.  4.  13.     34  £.  3.  Avowry,  358. 


(3)  As  to  the  passing  of  an  estate  of  inheritance  in  Imt  toills,  without  the 
word  heirs,  see  the  title  Detise^  in  the  several  Abridgments  of  Law  and  Equity, 
and  Gilb.  Law  of  Devises. 

<4)  See  as  to  this,  mr.  seij.  RoUe's  argument  in  Coll.  Ptoc.  on  Claims  of 
Baronies,  209.  221. 

(5)  Ace.  post.  i6.b.  Seld.  Jan.  Angl.  b.  q.'c  15,  and  Seld.  Tit.  Hon.  ad  ed.  p.  747, 
which  latter  book  contains  the  form  of  the  letten  patent  to  lord  Beauchamp. 


L.  1.  C.  1.  Sect  1.        Of  Fee  simple.  [9.  b.  10.  a. 

as  fully  as  the  &ther  infeoffied  him,  by  this  the  father  hath  a  fee 
simple  (6),  qvia  verba  relaia  hoc  maxime  operanfurper  referentiam 
ul  in  esse  videntur.    [s]  Secondlie,  in  respect  of  the  consideration,  [<]  Vide  Sect 
a  fee  simple  had  passed  at  the  common  law  without  this  word  .'"^'i^^^^^'^' 
(heires),  and  at  this  day  an  estate  of  inheritance  [in]  tayle.   As  if  '"   onned^m. 
a  man  had  given  land  to  a  man  with  his  daughter  in  frankmar- 
riage  generally,  a  fee  simple  had  passed  without  this  word  (heires); 
for  there  is  no  consideration  s*  much  respected  in  law  as  the  con- 
sideration of  marriage,  in  respect  of  alliance   and  posteritie. 
[f]  Thirdly,  if  a  feofl^ent  or  grant  be  made  by  deed  to  a  mayor  [t]  8  £.  3.  'J?. 
and  commonaltie,  or  any  other  corporation  aggregate  of  manie  n  H.  7. 12. 
persons  capable,  they  have  a  fee  simple  without  me  word  (sue-   1*  h  1]  84. 
cessors) ;  (7)  because  in  judgment  ox  the  law  they  never  dye.  a  h.  4. 13. 
[ir]  Fourthly,  in  case  of  a  sole  corporatk>n  a  fee  simple  shall  some-  [u]  19  H.  6.  74. 
time  passe  without  this  word  (successors).    As  if  a  feoffment  in  so  H.  6.  36. 
fee  be -made  of  land  to  a  bishop,  to  have  and  to  hold  to  him  in  (^  Bo.  Abr.43.) 
libera  eieemonnay  a  fee  simple  aoth  passe  without  this  word  (suc- 
cessors), [te]  And  so  if  a  man  give  lands  to  the  king  by  deede  in-  M  PI-  Cobd.^ 
rolled,  a  fee  simple  doth  passe  without  diese  words  (successors  or  ^*  Berkkye's 
heiics) ;  because  in   juogment  of  law  tfie  king  never  dieth.  ^^^'^ 
FifUdy,  in  grants  sometimes  an  inheritance  shall  passe- 

ClO.n  ^^^u^  ^^  word  o^jT  heires.    [x]  As  if  partition  bp  [z\  49  Am.  sg. 
*  I  made  betweene  coparceners  of  lands  in  fee  simple,  and  15  H.  7- 14> 
for  owelty  of  partition  the  one  grant  a  rent-to  the  othttr  ^  ^7*  5* 
generally,  the  grantee  shaU  have  a  fee  simple  without  this  word  ^J  e'o'i^.' 
(heires)  (1);  because  the  grantor  hath  a  fee  simple,  in  considera-  ai  Ajm. 
tiob  whereof  he  granted  the  rent:  Ipsa  etenim  leges  cupiutU  ut 
jure  reeaniur.    Sixthly,  by  the  forrest  law  if  an  assart  be  granted 
by  the  king  at  a  justice  seat  (which  may  |;^  done  without  charter) 
to  another,  habendum  et  teneiidum  sibi  in  perpetuunty  he  hath  a  fee 
simple  without  this  word  (heires)  [t/] ;  for  there  is  a  speciall  law  of  [y]  40  H.  7. 7. 
the  forest,  as  there  is  a  law  marahall  for  wars,  and  a  marine  law  U  ^^'  d^^) 
for  the  seas{2].  [s]  ss  £.  3. 3- 

And  this  nde  of  oiu:  author  extendeth  to  the  passing  of  estates  46  £•  s-  ^o. 
of  inheritances  in  exchanges,  releases,  or  confirmations  that  enure  ^  Co^'i^^ 
by  way  of  enlargement  of  estates,  warranties,  bargaine  and  sales  Bustani's  case, 
bv  deed  indented  and  inroUed,  and  the  like,  in  mich  this  word  Vide  Sect.  465. 
(heires)  is  also  necessary;  for  they  do  tantamount  to  a  feofBnent  468-  610. 
or  scant,  or  stand  upon  the  same  reason  thi^  a  feoffinent  or  grant  '^  ^^'  ^'^'  |?* 
do£ ;  for  like  reason  doth  make  like  law,  uhi  eadem  ratioy  ibi  idem  ^^      '  ^^'  ^' 
jus  (3).  •  And  this  is  to  be  observed  throughout  all  these  three 
JmmIcs,  that  where  other  cases  fidl  within  the  same  reason,  our 
author  doth  put  his  case  but  for  example;  for  so  our  author  him- 
sdfe  ia  anotner  place*  explaineth  it,  saying,  and  memorandum^  *  Seetaoi. 

thai 

(6)  Adj.  contra  39.  lib.  Ass.  pi.  12,  but  Rolle  abridges  the  case  with  a  qnare* 
See  1  Ro.  Abr.  833.  pi.  7. 

(7)  Ace.  post  94,  b.  But  according  to  some  authorities  it  is  otherwise,  if 
only  the  head  of  the  corporation  is  capable,  and  the  body  is  dead  in  lawj  as 
in  the  case  of  an  abbot  and  convent.  Post.  94,  b.  See,  however,  contra 
1  Ro.  Abr.  833.  pi.  I.— [Note  51.] 

(1)  Ace.  Plowd.  134.  b. 

(s)  For  other  instances  in  which  a  fee  will  pass  by  deed  or  erant  vrithoat 
the  word  heirs^  see  Yin.  Abr.  Estate,  E.  3,  and  L.  To  the  cases  m  Viner,  add. 
8H. 4. 4. 16.  b.  19  H. 6. 17.  3o  J^.  6.  36.  37  H.  8.  8.  b.  Dy.  169,  which 
I  do  not  see  dted  by  him.    See  also  Ash*  Bepector.  tit.  Estate. 
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that  in  (dl  other  [such]  like  cases,  aUhough  it  be  fwt  here  express^ 

moved  or  specified^  \f^^^  be  in  like  reason,  the^  are  in  the  like  law* 

And  here  our  author  is  to  be  understood  to  speak  of  heires  when 

they  are  inheritable  by  descent,  for  they  are  capable  of  land  also 

by  purchase,  and  then  the  course  of  descent  is  sometimes  altered* 

(Post.  10.  b.        As  if  lands  of  the  nature  of  gavelkind  be  eiven  to  B.  and  hii 

^y- 133-  b.         heires,  having  issue  divers  sons,  all  his  sons  after  his  decease  shall 

iCo  101  101 )  "J^eritCs);  but  if  a  lease  for  life  be  made,  the  remainder  to  the 

right  heires  of  B.  and  B.  dieth,  his  eldest  son  only  shall  inherite, 

for  he  oidy  to  take  by  purchase  is  right  heire  by  the  common 

law  (4)..    So  note  a  diversity  betweene  a  purchase  and  a  descents 

But  where  the  remainder  is  limited  to  the  right  heires  of  B. 

it  need  not  be  said,  and  to  their  heires;  for  being  plurally 

limited 
—    »''w'  ■  .  ■■-,-■■■■  ..■ 

(d)  Here  heirs  being  a  word  of  limitation,  none  can  take  under  it  but  by 
descent ;  and  the  land  being  gavdkind,  the  descent  is  tp  all  the  sons,  who  are- 
as  much  heirs  to  such  land,  as  the  eldest  son  is  heir  to  land  descending  accord- 
ingtothe  common  law.  The  custom  of  gavelkind  extends  to  estates  tail;  and 
so  irresistible  is  the  customary  descent  Both  of  gavelkind  and  borough^en^Ksh 
land,  ax^cording  to  some  authorities,  that  even  in  the  case  of  estates  tad,  it 
ctanot  be  changed  by  express  words  directing  a  descent  secundum  cursum 
communis  legis.  Dv.  179.  b.  pi.  45.  See  Robins.  Gavelk.  94.  Mr.  Robin9PQ*# 
book  on  Gavelkind  is  a  very  excellent  law-treatise,  (md  generally  comprehends 
every  thing  relative  to  his  subject;  but  in  this  part  of  it  he  is  rather  short  in 
his  explanation ;  for  thoueh  he  takes  notice  of  me  custom's  applying  to  estates^ 
tail,  yet  he  neither  mentions  the  case  from  Dyer,  nor  hints  wnether  express 
words  are  as  insufficient  to  exclude  the  custom  from  estates  tail,  as  they  cer- 
tainly are  to  control  the  descent  of  estates  in  fee.  Perhaps  the  author's 
silence  might  proceed  from  his  doubts  on  die^  subject.  See  lurther  the  case 
of  tanistry,  Dav.  31.  a.  &  36.  b.  In  that  case  it  was  resolved,  that  the  customary- 
descent  was  interrupted  by  the  grant  of  an  estate  tall;  but  thien  the  judges 
proceeded  on  a  principle  quite  consistent  with  the  general  doctrine  in  Dyer. 
They  held,  first,  that  the  custom  of  tardstry  only  applied  to  lands  going  with 
the  chiefly  or  seigfdory,  from  which  the  lands  in  question  had  been  severed  bj 
the  grant  of  the  estate  tail;  cmd  secondly,  that  the  custom  oftanistry  was  not 
mhsrent  in  the  land,  like  the  customs  of  gavdkind  and  borough-english,  but 
merely  personal  to  the  eldest  and  most  worthy,  and  therefore  became  extin- 
guished for  ever,  when  the  land  was  conveyed  to  anpther  person,  duit  is,  the 
heir  at  common  law. —[Note  5a.] 

(4)  Ace.  Rob.  Gavelk.  117,  118,  and  the  authorities  there  cited^  The. 
reason  seems  to  be,  that  diough  the  suJbject  of  the  gifl  is  cu^omary  land,  the 
heir  at  common  law  is  presumed  to  be  meant,  unless  words  are  added  to  describe 
the  customary  heir.  But  if  such  special  words  are  used,  the  presumption  fails  ; 
and  then  it  is  said,  that  though  the  subject  of  the  eift  is  common-hm  land,  yet 
tbs  emetmnary  heir  shidl  be  preferred.  On  this  pnnciple,  lord  di.  Cowper,  in 
a  case  before  him,  declared,  that  if  OQe,  baving  borough-english  Imd  and  also 
lands  at  common  law,  devises  the  latter  to  his  neir  by  tl^e  CMStoija  of  borough^ 
engUsh,  this  will  be  a  sufficient  description  of  th^  youngest  soo»  though  not 
heir  at  common  law,  an4  4ough  the  devise  is  not  of  Uie  customary^hnt  of  the 
common-law  lan4 ;  aii4  th»t  a  like  devise  tp  gavelkind  heirs  ivp^dd  entitle  all 
the  sons,  s  Vem.  73a.  and  l^ec.  in  Ch.  464.  But  see  further  on  Ihis  Ipl^er 
subject,  post.  34.  b.  where  lord  Coke  writes,  that  to  tafc,e  hy  pwrciasfi  x^i&t 
S  Imciitatipn  to  die  heirs  female^  Uie  nar^on  iclajmjng  i^yst  be  l^otb  hm  and 
Jemale,  See  fJso  the  npte,  in  irhich  it  is  fitte^npted  to  justify  Xqj^  Cp^  for 
that  doctryie^  ^d  tp  ^;q4w  !i^^  qufdiAc^itions  wHh  ffmii  ^  4>ug^t  to  be 
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limited  It  indudeth  a  fee  simple,  and  yet .  it  reateth  but  in  one  bj 
porchase. 

Out  of  that  which  hath  beene  said  it  is  to  be  observed,  that  a 
man  may  purchase  lands  to  him  and  his  heires  by  ten  manner  of 
coBveyances  (for  I  speake  not  here  of  estoppells).  First,  by  feoff* 
ment.  Secondly,  by  grant  (of  which  two  our  author  here  speak- 
eth).  Thirdly,  by  fine,  which  is  a  feoffinent  of  record.  Fourthly^, 
by  common  recovery,  which  is  a  common  conveyance,  and  is  m 
nature  of  a  feoffment  of  record.  Fifthly,  by  excnange,  which  is 
in  nature  of  a  grant.  Sixthly,  by  release  to  a  particular  tenant* 
Seventhly,  by  confirmation  to  a  particular  tenant,  both  which  are 
in  nature  of  grants.  Eighthly,  by  grant  of  a  reversion  or  remain* 
der  with  attornment  of  die  particular  tenant,  of  all  which  our  ^7  H.  8.  ci.  t6. 
aodior  ^>eaketh  hereafter.  Ninthly,  by  bargaine  and  sale  by  3>H.8.ca.9. 
deede  indented  and  inroUed,  ordained  by  statute  since  Littleton  ^  ^'  ^^'  ^ 
wrote.  Tenthly,  by  devise  by  custome  of  some  particular  place, 
as  be  fiheweth  hereuler,  and  since  he  wrote,  by  will  in  writing, 
generally  by  authority  of  parliament. 

What  words  are  apt  words  for  a  feoffinent  or  grant  iide  Sect.  Sect.  631. 
531.    Our  author  spe^keth  of  feoffinents  and  grants,  whereby  is  37  Ass.  p.  8. 
inplyed  lawfiill  conveyances ;  and  therefore  this  rule  extendeth  3^  A"*-  P*  0* 
aot  to  disseiuns,  abatements,  or  intmsions  into  bnds  or  tene*  *  '^  ^  ^    ^' 
OKBtB,  or  to  usurpations  to  advowsons,  &c.  in  which  cases  estates 
m  fee  simple  are  gained  by  the  act  and  wrong  of  the  disseisors, 
abslon,  intruders,  and  usurpers  (5) ;  and  if  a  digseisin,  abatement, 
«r  Btmsion  be  made  to  toe  use  of  another,  if  cestui  aue  we 
sgreeth  thereunto  in  /wy«,  by  this  bare  agreement  he  gameth  a 
iee  flSDjple  without  any  liveiy  of  seisin  or  other  ceremony- 


Sect.  2. 


^i£/i 


.  he  be  from  him  in  dmte,  (de  quel  plois  loog  degree  qnll  soit  (6)  ), 
imkeriU  amd  kaoe  the  kmd  as  heire  to  him. 


TITTLETON  showeth  here  wiio  shall  be  heieo  to  lands  in  (PbwtL  444.) 

fee  flnople;  for  he  intendeth  not  this  case  of  an  estate  taile^ 
fir  iSbatL  be  apeakedi  of  an  heire  of  the  whirfe  blood,  for  diat  ex* 
laAeA  not  to  estates  in  taile,  as  shaD  be  said  hereafter  in  thn 

6. 


"'Next  coutim  eaOateraUr  Neither  exchidefli  be  brethren  or 
becnnse  be  hath  a  spedall  case  oancemh^them  in  this 
Chajpter,  Sect.  5,  and  in  his  Chapter  of  nrceneia;  but 
tUaia  intended  q^  where  a  man  porcfaaMdi  lands  and 
dictli  without  aBQe,  and  having  neither  brotiier  nor  sia- 
iee^  then  his  next  cousin  coUateiaD  shall  iDherite(i). 
So  as  Wre  is  implTed  a  cfivnon  of  betres,  viz.  EneaH  (whoever 

siiaH 


M 


?, 


)  geeate3.b,andpe«LiS.I>.  (6)  ie  km,  JL  mid  M.  BeLlUd. 

t)  hk  tibe  peeeedfag  page,  loKI  Coke  begins  hfe  oaoBent  an  th^pvt  of 
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GlsBTilI.  lib.  7*  shall  first  inherite)  and  collateral!  (who  are  to  inherite  for  default 

it  ^*  ^t'h  of  lineall).     For  m  descents  it  is  a  maxime  in  law,  ^od  linea  recta 

c  ^  fo  el  itmper  prafertur  transversali.    Lineall  descent  is  conveyed  down- 

Bntton,  c.  1 19.  ward  in  a  right  line ;  as  from  the  grandfather  ta  the  fiither,  from 

Fleta,  lib.  6.  the  father  to  the  sonne,  &c,    Collaterall  descent  is  derived  from 

osp.  1  &  a.  the  side  of  the  lineall ;  as  grandfather's  brother,  father's  brother, 

?^^  Mb^  &c.     Next  cousin  coilateraU  shall  inherite  doth  give  a  certain  di- 

c^3o,*fo.  64.  rection  to  the  next  cousin  to  the  sonne,  and  therefore  the  father'$ 

Fleta,  lib.  5,  brother  and  his  posterity  shall  inherite  before  the  grandfather's 

c^.  5,&lib.  6.  brother  and  his  posterity.    Et  sic  de  cateris;  for  propinquior 

cap.  I  &  a.  exdudit  propinquunty  et  propinquus  remotumy  et  remotus  remo-^ 

Mirror  11.  ttorent, 

cap.  i/aect3.         Upon  this  word  fn^x/^  I  put  tliis  case.    One  hath  issue  two 

30  Ast.  p.  47.      Bonnes,  A*  and  B,  and  dieth ;  B.  hath,  two  sonnes,  C.  and  D.  and 

(3  Co.  40.  4a.)    dieth.     C.  the  eldest  sonne  hath  issue  and  dieth.     A.  purchasetfr 

lands  in  fee  simple,  and  dieth  without  issue.    2).  is  the  next  cou- 

19  R.  3.  tit.  giQ^  3Qd  y^t  shall  not  inherite,  but  the  issue  of  C. ;  for  he  that  is 
'  100.  inheritable  is  accounted  in  law  next  of  blood.   And  therefore  here 

is  understood  a  division  of  nexty  viz.  next  jure  reprasentatumisy 
and  next  jure  nropitiquitatis;  Uiat  is,  by  right  of^representatioo. 
and  by  right  or  propinquity.  And  Littleton  meaneth  of  tlie  right 
of  representation,  ror  legally  in  course  of  descents  he  is  next  of 
blood  inheritable.  And  the  issue  of  C  doth  represent  the  person 
0f  C. ;  and  if  C,  had  lived,  he  had  been  legally  the  next  of  olood. 
And  whensoever  the  father,  if  he  had  lived,  should  have  inherited, 
his  lineall  heire  by  right  of  representation  shall  inherite  before  any 
Sther,  though  another  be  jure  propinquiiaHs,  neerer  of  biooo. 
And  therefore  Littleton  intendeth  his  case  of  next  cousin  of  Mood 

(9  lost.  7.}         immediately  inheritable.     So  as  this  produceth  another  division 

of  next  bloNod,  viz.  immediately  inheritable,  as  the  issue  of  C;  and 

30  Ass.  p.  47.      mediately  inheritable,  as  D.  if  the  issue  of  C.  die  without  issue; 

for  tlie  issue  of  C.  ^d  all  that  line,  be  they  never  so  remote,  shall 
inherit  before  2).  or  his  line;  and  therefore  Littleton  saith  well, 
havo  Jarre  so  ever  he  be  Jrom  him  in  degree*  And  here  ariseth  a 
diversity  in  law  between  next  of  blood  inheritable  hv  descent^ 
and  next  of  blood  capable  by  purchase.  And  thererore  m  the 
case  before  mentioned,  if  a  lease  for  life  were  made  to  A,  tbe  re- 
mainder to  his  next  of  blood  in  fee ;  in  this  case,  as  hath  been  said^ 

D.  shall 


and  this  seems .  to  be  a  proper  place  for  referring  the  student  to  some  valuable 
writings  published  since  lord  Coke's  time  on  the  same  subject  See  Hal.  Hist. 
C.  L.  c.  11.  Wright's  Ten.  174.  Gilb.  Ten.  3.  Dalrymp.  Feud.  Prop.  4th  ed. 
c  5.  p.  159,  and  Blackst.  Law  of  Descents.  To  the  first  and  last  of  these 
books  it  is  that  we  principally  call  the  attention  of  the  student;  though  it 
must  be  confessed,  that  in  iul  of  them,  the  history  of  the  law  is  so  learnedly 
and  critically  traced,  and  the  feudal  principles,  on  which  it  chiefly  depends, 
are  so  clearly  unfolded,  that  a  subject  in  itself  dry  and  abstruse,  becomes  not 
only  plain  and  intelligible,  but  even  agreeable  and  interesting.  Mr.  R.  Robin- 
son s  Discourse  concerning  the  Latt>  of  Inheritances  in  Fee  simple  is  another 
treatise  on  the  same  subject,  which  should  not  be  passed  over  without  notice. 
Many  parts  of  it  are  ingeniously  written:  but  unfortunately  the  author  has 
chiefly  exerted  his  talents  in  inventing  a  neto  kalendar  of  consanguinity,  tiie 
explanation  of  which  employs  a  very  considerable  part  of  the  work ;  and  bv 
always  referring  to  thisi  and  by  introducing  a  number  of  arbitrary  terms,  wiuch 
are, only. intell^ible  as  he  explains  them,  he  involves  his  subject,  before  too 
much  enibarraMed  with  difficulties^  ia  stil}  greater  perplexity.— [Note  Si^l 


L.  1.  C.  1.  Sect.  3.        Of  Fee  simple.        £10.  b.  11.  a. 

JX  shall  take  the  remaiudery  becaitfe  he  is  next  of  blood  and 
capable  by  purchase,  though  he  be  not  legally  next  to  take  as 
ha^  by  clescentCs). 

Sect.  3. 

J^l7T  if  tliere  be  father  and  son^  and  the  father  hath  a  brother  that  ii 
MW^le  to  the  son,  and  tl^e  son  purchase  land  in  fee  simple,  and  die  with" 
out  inue,  Irving  his  father,  the  uncle  shall  have  the  land  as  heir  to  the  son, 
ttndnot  the  father,  yet  the  father  is  neerer  of  blood;  because  it  is  a  maxime 
in  law,  that  inheritance  may  lineally  descend,  but  not  (3)  ascend.  Yet  if  the 
son  in  this  case  die  without  issue,  and  his  uncle  enter  into  the  land  as  heire 
4o  the  Sonne  (as  by  law  he  ought)  and  after  the  uncle  dieth  without  issue, 
living  the  father,  the  father  shall  have  the  land  as  heire  to  the  uncle,  and 
not  as  heire  to  his  sonne,  for  that  he  commethto  the  land  by  collateral 
discent  and  not  by  lineall  ascent. 

«  VE  T  the  father  is  neerer  of  Wow/."    And  therefore  some  do  5  E.  6.  tit  Ad- 

^   bold  upon  these  words  of  Littleton,  that  if  a  lease  for  life  ?j^^  ,^-  47- 

«ere  made  to  the  sonne,  the  remainder  to  his  next  of  bloody  that  ^^^  supf  "^T 

the  lather  should  take  the  remainder  by  purchase,  and  not  the  after  in  the 

uocle,  for  that  Littleton  saith  the  father  is  next  of  blood,  and  yet  Chapter  of 

the  unde  is  heire.    As  if  a  man  hath  issue  two  sons,  and  the  Socage. 

ddest  Sonne  hath  issue  a  sonne  and  die,  a  remainder  is  limited  to  (Hob.  83«) 
4heiiezt  of  his  blood,  the  younger  son  shall  take  it,  yet  the  oilier 

if  his  bdre.  (3  Co.  40.) 

-**  lp2  It  is  a  wusxime  in  kno,  that  inheritance  may  Uneatty  dcKend,  [p]  PL.  Com. 

hi  w4  ascend."  393-  b.  ^ 

Maxime,  i.  e.  a  sure  foundation  or  ground  of  art,  and  /p^^^'n^"** 

CI  1  T  a  (C>  conclusion  of  reason,  so  called  [y]  quia  maxima  [g]*pj.  Co«.  27, 

^  '  I  etf  ejus  dignitas  et  certissima  authoritas,  atque  auod  nuu>  b.  (3  Co.  40.^  ' 
im^  omniSus  probetur,  so  sure  and  uncontrollaole  as  that 

they 

(9)  Harpur  having  a  son  and  4  daughters,  xfiz.  A,  B9  C,  and  D,  dewes  to 
the  son  in  tail,  remainder  to  B.  and  CJor  Itfe,  remainder  proximo  consanguin!- 
tatis  eC  sanguinis  of  the  devisor;  and  Easter  17  Jan.  by  two  justices  against  one^ 
the  remainaer  vests  in  all  the  daughters  tohen  the  son  dies  without  issue.  But 
afterwards  Mich,  10  Jam.  per  totam  curiam,  it  vests  in  the  eldest  daughter  onfy^ 
end  not  in  aU  the  daughters ;  1,  because  proximo ;  t,  because  an  express  estate  is 
UrnOed  to  two  of  the  (&ughters — Periman  and  Pieree^Hsl.  MSS.  See  S.  C*  in 
Fska.  11,  and  303.  s  Ko.  Rep.  a^d.  Bridgm.  14.  O.  Bendl.  102.  io6.  —Lord 
duef  josdce  Hale  also  grres  a  note  on  the  words  proximus  de  sanguine  vd  con'- 
sangusnitate;  in  which,  after  citing  from  Ratdiffe's  case,  3  Co.  40,  that  on  the 
staL  41  H.  8,  the  &ther  or  mother  shall  be  preferred  in  administration  to  the 
•son,  as  next  of  blood  bef<Hre  the  broker,  he  adds,  Nota,  ruled  that  in  adminisira^ 
Jiom,  Ute  sister  of  the  hdf  blood  should  be  preferred  in  administration  bdbre  the 
mnafihe  sister  of  the  whole  bloody  but  vAen  they  are  in  aemiali  gradu^  tne  sister 
of  the  whole  blood  shall  beprefisrred  b^bre  the  sister  cf  the  hcif  blood.  M.  23.  Cha. 
and  M.  1650.^9.  jR,  Brown's  case.  Hd.  MSS.  iSee  further  as  U>  proximus  de 
eaaguine  in  Dy.  333.  b.— [Note  ss*] 

^  line9tty^¥,  and  Red. 
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M  Sect  90.        tbey  OQffht  not  to  be  qaestionedi    [r]  And  that  which  our  snthor 
^*  '    here  and  in  odier  places  calleth  a  maxinie,  hereafter  he  caUeth  a 

principle;  and  it  is  all  one  with  a  rule^  a  common  ^oundf  postukt" 
ium^  or  an  axiomcy  and  it  were  too  much  curiositie  to  make  nice 
distinctions  betweene  them.  And  it  is  well  said  in  our  bookes, 
U\  i«  H. 4.  [9] nest  my  a  dUpuier  V ancient  principles  dd  ley.  I  never  read 
GlanviU.  lib.  7.  anv  Opinion  in  any  booke  old  or  new  against  this  maxime,  but 
cap.  1.  Bract,  ^jy  j^^  ^^  ^^^  where  it  is  said,  \t]  si  quis  sine  Uberis  decesserit, 
ft]  UbTEub?  pater  aut  mater  ejus  in  Juereditatem  succedatj.vdjrater  et  Boror  si 
cap.  70.  pater  et  mater  desint;  si  nee  has  habeat,  soror  patris  vel  matris,  et 

deinceps  qui  propinqtdores  in  parentda  Juerint  fuereditario  succe^ 
dant;  et  dum  virilis  sexus  extiterit,  et  hareditas  ahinde  sit,  Jtemina 
non  hareditai.  But  all  our  ancient  authors  and  the  ooDStant 
(^nion  ever  since  do  affirme  the  maxime. 

Br  this  maxime  in  the  conclusion  of  his  case,  onely  Itneall  a»- 
cention  in  the  right  line  is  prohibited,  and  not  in  the  coUateralL 
[m]  Brit  cap.  [u]  Qualibet  kareditas  naturaliter  quidem  ad  haredes  hareditabi' 
119.  Beta,  bb.6,  titer  descendit^  nunquam  quidem  naturaliter  aseendit,  Descendit 
**•  *•  5""^  itaquejus  quasi  panderosum,  quod  cadensieorsum  rectd  lined  vel 
^Me  ttbi  supra.*  transversahy  et  nunquam  reascendit  ed  vid  qud  descendit  post  mor- 
(3  Co.  40.}         l^^  antecessorum,  d  latere  tamen  ascendit  alicui  propter  dtfectumf 

fueredum  inferius  pravenientium ;  so  as  the  lineail  ascent  is  prohi- 
bited by  law,  and  not  the  collateral]  ( 1).    And  in  prohibitinj^  the 

Imeali 


i^i^a 


(1)  In  Raldifie*s  case,  3  Go*  40,  the  reasons  given  for  excludkig  lineal 
ascent,  are,  Jirst^  that  fathers  and  mothers  are  not  of  the  blood  of  thahr 
children;  secondly t  that  the  exdusion  is  agreeable  to  the  Jewish  law,  as  pre- 
scribed to  Moses  by  God  himself;  and,  thirdly,  that  it  tends  to  avoid  duit 
confusion  and  diversity  of  opinions  in  the  case  of  descents,  of  which  the  al- 
lowance of  lineal  ascension  by  the  dvil  law  is  said  to  "be  the  occasion.    Lord 
Coke  hknsdf  controverts  the  first  of  these  reasons,  by  the  words  of  LittleUm 
hi  the  Section  here  commeBted  upon,  and  by  the  case  of  administration,  in 
which  the  father  or  mother  is  preferred  as  nearest  of  blood  to  their  children^ 
and  also  by  the  case  of  a  remainder  to  the  son's  nearest  of  blood,  under  which 
description  the  father  is  entitled  to  take  by  purchase.    But  as  to  the  two 
other  reasons,  lord  Coke  rather  appears  to  adopt  them.    However,  neither  of 
them  seems  satisfactory.     The  mference  from  God's  precept  to  Moses  ia 
unwarranted,  unless  it  can  be  shown,  that  it  was  promulgated  as  a  law  for 
mankind  in  general,  instead  of  being,  like  many  other  parts  of  Uie  Mosaicai 
•law,  a  rule  for  the  direction  of  the  Jewish  nation  only.    Besides,  by  the  Jewish 
law,  the  father  did  succeed  to  die  son  in  exclusion  of  his  brothers,  unless  one 
of  them  married  the  widow  of  the  deceased,  and  raised  up  seed  to  him.     See 
Bbchst.  Law  Tracts,  v.  1.  p.  188.  8vo.  ed.  and  Seld.  de  Succes.  Ebrseor.  c.  19» 
thmt  cited.    The  argument  fiom  the  supposed  confusion  and  uacertaiBtyy 
which  mi^t  arise,  if  lin«il  asoent  should  be  pemitted,  is  not  less  liable  to 
objection;  because  lineal  £»ceii^  might  be  governed  by  the  same  rules  as  lineal 
-dacents  and  what  is  the  diiferenoe  between  the  two>  that  should  create  more 
confusion  and  uncertaint)r  in  the  one  case  than  in  the  other?    Our  modem 
writers  account  fVir  our  law's  duallowance  of  lineal  ascent  in  a  very  difievent 
•way ;  and  according  to  them,  it  in  a  great  measure  originated  from  the  natare 
of  ancient  Ibudal  grants,  which,  like  estates  taile,  being  oonfined  to  the  fimt 
ffaidatory  and  his  descendants^  necessarily  excluded  ms  fether  and  moth€^» 
and  all  paramount  l^em  and  idso  ids  collateral  relations.  '\  How  this  rule  in 
prastsce  became  ocfcended  so  as  to  exclude  lineal  ascent  iiniversatty,  witk^nt 
<?onfining  it  to  the  cases  to  which  the  feudal  reason  for  the  rule  is  applkalAi^ 
and  yet  at  the  same  time  is  so  con^trued^  as  to  let  in  idl  coUf^d  felations^ 

^  aod 
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« 

llneall  ascent,  tlic  common  law  is  assisted  with  the  law  of  the 
13  tables  (2). 

Here  our  author  for  the  confirmation  of  his  opinion  draweth  a 
reason  and  a  proofe  (as  you  have  perceived)  from  one  of  the 
maximes  of  the  common  law.  Now  that  I  may  here  observe  it 
once  for  all,  his  proofes  and  arguments,  in  these  his  three  books, 
mav  be  generally  divided  into  two  parts,  viz.  from  the  common  law 
and  from  statutes,  of  both  which,  and  of  their  several  branches, 
I  shall  give  the  studious  reader  some  few  examples,  and  leave  the 
rest  to  his  diligent  observation. 

For  the  common  law  his  proofes  and  arguments  are  drawn  from 
30  several  fountaines  or  places. 

[a]  First,  from  the  maximes,  principles,  rules,  intendment  and  [«]  Soct.  5. 0« 
reBBon  of  the  common  law,  which  indeed  is  the  rule  of  the  law,  as  0^*  d^-  ^»  63« 
licre  and  in  other  places  our  author  dotfi  usew  foozle  isS 

fb]  Secondly,  from  the  bookes,  records,  and  other  authorities  16^!  173!  4^! 
of  law  cited  by  him  ah  authoriiate^  et  pronunciatis.  393.  30a.  85«. 

Jc]  Thirdly,  from  originall  writs  m  the  Register,  ^  rescriptis  3^-  37^  377- 
•f  argumenium.  ^'  ^*?-  44o- 

d]  Fourthly,  from  the  forme  of  good  pleading.  ^'  ^y  ^^' 

e]  FifUily,  from  the  right  entrie  of  judgements.  [6]  Sect,  so, 
'y^  Sixthly,  ^  pracetkntiius  approbstis  ei  imm,  fr<em  approved  ivhere  a  mimber 

precedents  and  use.  °^  ***|^"  •'^ 

|V]  Seventhly,  ^  non  aw,  from  not  use.  ?cTsect.67,i8«. 

\h\  Eighthly,  ah  artificialihus  argumentis  consequefdihus  et  con"  j^o.  9^  ^41. ' 
disionibusy  artificiall  arguments,  consequents  and  conclusions.         363.  6i3»6i4. 

Mintiily,  [i ]  ^  ccmmuni  opinione  junsprndentum^  from  the  com-  ^^^^'  **^'') 
teon  opinion  of  the  sages  ot  the  law.  170^3.^ 

Tenthly,  [k]  ah  inconvenienti,  from  that  which  Is  inconvenient,     r^  Sect  »^ 

Eleventhly,  f/]  ^  dhishney  from  a  divison,  vel  ah  enumeratione  344). 
jNifftiiiit,  from  tne  enumeration  of  the  parts.  L/]  ^^^  ^- 

Twdfely,  ffti]  d  mqjore  ad  minus^  from  the  greater  to  the  lesser,  74-  '**  **•*! 
or  [»]  from  the  l^er  to  the  greater  [0]  d  simiU  [p]  ^  fw^*-  ^ 

12*  f  Ah  mpossibili,  from  tnat  which  is  impossible.  r^]  108.  733. 

^4-  [y]  AJinCf  from  the  end.  [h]  Sect.  170. 

15.  1*2  Ah  utili  vd  inutilh  from  that  which  is  profitable  or  ««4. 983.  |w. 

418. 613.  68a  739.  [i]  Sect.  697.  fi9.  104.  tSe.  33a.  478:  [fc]  Sect.  87,  where 
many  others  are  quoted.  [Q  Sect  13,  where  auuiy  more  are  quoted;  but  see  chiefly 
Sect.  381.  [m]  Sect.  438,  439.  441.  [n]  Sect.  »8.  [0]  301  >  &c.  [p]  391.  398. 
409*  &c  [t]  139. 440.  [9]  Sect  46.  194.  [•]  Sect  360. 

16  [r]  Ex 


and  even  the  iUber  hinuelf  coU«lertll]r»  and  by  the  medhim  of  others,  m  Aot 
now  very  easy  to  explain,  diough  this  has  been  attempted.  See  Wiiglit^ 
Ten.  180,  and  Blackftt.  Law  TriKrts,  v.  1.  p.  193.  Bro.  ed.  Bee  also  a  learned 
note  on  Ihe  subject  in  lAiUetm  Avec  OUeroaUpar  M.  Houard.  This  edition 
of  Littleton  is  in  3  vol.  4to.  and  was  publi^ed  at  Rouen  in  1766.— [Note  56,] 

(s)  See  Tab.  5. 1.  deiucceuimeab  iniesMo;  but  neither  in  this,  nor  in  any 
nmer  part  of  the  is  Tables,  do  I  see  any  thing  to  exclude  lineal  ascent ;  and 
is  I  bare  not  met  with  any  book  on  the  Roman  law  in  which  such  an  exclusion 
Is  mentioned^  I  conclude,  tbat  lord  Coke  ia  inistakca  in  his  idea  of  our  laws 
oonfonntng  to  the  Uiw  of  the  la  Tables.  The  mother  was  indeed  exdudod; 
Imt  it  was  not  because  the  law  of  the  13  Tables  did  not  permit  lineal  Mceaf, 
bat  4m  maenmx  of  tor  gex,  that  kw  phiftaiing  the  «tff>nrf>«  <"*  ^^^^^  rehled 
throng  nudes,  6nd  exdudiog  the  cognati^  or  &oae  rdated  thro«gh  felnaleB. 
See  Inst.  3.    3  Princ^Note  57.] 
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>x:  ^ii'  i6-  /]  ^ooMnia  6r  dial  thereupon  shall  follow  an 

;iM£a  i  >«/dD  ar^kimmf  because  it  is  repugnant  to  understanding 


Nxt    t-  t->«  ^4^  J  m^ura  d  ardine  naturae  firomnature,  or  the  course  of 

uatunf. 


.X>  i8L  [r]  Ah  ordine  religionisy  from  the  order  of  Pll.T 


leligi 

.;  >ci.L  44ft]w  i^  [a]  A  earnmuni  prammpiioHe,  from  a  common 

pctsuDption. 

I . ;  Se«;c  4^1.  SO.  [to]  A  Uctionibiu  Juruprudentium,  from  the  readings  of 
kaniea  men  of  law. 

From  statutes  his  arguments  and  proofes  are  drawne, 

li}Swti3,&c  1.  fx]  From  the  rehewsall  or  preamble  of  the  statute. 

l^'fiSJ  ^"  a.  By  the  bodie  of  the  law  diversly  interpreted. 

!^  ^  ?!!*  Sometime  by  other  parts  of  the  same  statute,  which  is  bene  dicta 

lv3>  *K|*  ^9^  •          •» 

1^  «.  expastttOj  et  ex  vucervnu  cauue, 

(Fbwd.  57.  k  [y]  Sometime  by  the  reason  of  the  common  law.     But  ever 

49*^)  the  generall  words  are  to  be  intended  of  a  lawful!  actors] 

^  ^T^  ^)  "^  '"^  mterpretation  must  ever  be  made  of  aU  statutes,  that 

rs]'se^73i.  ^  innocent  or  he  in  whom  there  is  no  defiuilt  may  not  be 

tos.   (Fkmd.  damnified  (i). 

105.) 

£L'pkH^  ^'/ufatD."    Iliere be  divers lawes  within  the  realme  of  England. 

m*"  05  £."3!  ^  ^""^  [^1  ^^  corotuty  the  law  of  the  crowne. 

cap.  1.    Regitt  2.  [b]  Lex  et  eomsuaudo  parUamentu    Ista  Ux  ed  ah  ammhus 

inier  Jnimr^a  gtUBrenda^  d  muUu  ignoratay  a  paucis  cogmia, 

fp  ^^-rfft  ^  ^  f^^  ^^'^  natuTity  the  law  of  nature. 

mcJumuJr  ^  [^  Communii  Lex  AngtuCy  the  common  law  of  England, 

spoken  of  in  sometune  called  lex  temtf  intended  by  our  author  in  this  ^d  the 

Kfttamoit  like  places. 

Bolls.  5.  [e]  Statute  law.    Lawes  established  by  anthorily  d  par- 

Mia'l^ 4^ 9.  ^'  [/]  Cansuetudinei, Customes  reasonable. 

7  Co.  Calvin's  7-  [g]  Jut  M&Vthe  law  of  armesy  war,  and  duvalrie,  in  repuh* 


PL  Com.  Uod  maxime  conservanda  sunt  Jura  belli. 
Shumgtm'M  g,  ^^j  Ecclesiastical  or  canon  law  in  courts  in  certaine 

STaad  Stud.  ^  ^^^  ^^^^  ^^^  ^  certaine  caMes  not  onely  in  courts  ecdesias- 
Dial  1.  c  «.)  ticad,*  but  in  the  courts  of  the  constable  andmarshall,  and  of  the 
(4This  law  admirahie,  in  which  court  of  the  admiralde  is  obsored  la  ley 
appcawnhinour  OlyroHy  anno  5  of  Ridiard  the  first,  so  called,  because  it  waa 
^««JJ«*i-  published  m  the  isle  of  Olyron. 
W  Hiesa  are  of  *®-  W  Lexfaresta,  forest  law. 
Rooni  in  Rolls         ^1*  [0  Ihe  law  of  marque  or  reprisal  (3). 


r/1  Whereof  *  ^^ff*  •■  tiftwlaia  wlrwiiirtisii  tc  the  Cuii  mmd  Ctmtm  Imk,  sre 

^onshaHRMlin  Mr. Bmikf^§  Arm  Jmidkm  Athedrnt^  «cf.  1004, and  1807. 


bi  oar  bookes.  [^]  Bot  Bvi  «  R.  s.  no.  3.     13  R.  s,  ca.  s.     (Post.  a40>) 

[k]  7  Co.  Candrie's  case,  articaL  snpcr  cartas,  &c        [0  37  H.  6.  ai.    Fortesc  ca.  39. 
13H.4.4.    s8H.aca.15.  m  Carta  de  Foresta,  &c  tiie  ores  of  the  Forests. 

[qi7E.3.  ca.17.    WLca.S3.    4H.5.ca.7. 

12.  [m]  Leac 

(1)  As  to  the  construction  of  statutes,  see  lord  ch.  Hatt.  Treat,  on  Stat — 
Ash.  Expos.  Stat,  by  £q_Vin.  Ah.  Statutes,  £.  &--Com.  D^.  Partiament. 
S*  la 

(a)  Bendes  the  books  more  geiMnlly  knowDi  see  Lee*a  C«pt  in  War,  which 
isalVMtifeontlwsiiiigocc.  ^^ 
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t«.  [«]  JLex  m^arforiitf,  merchant,  &c  ^  [m]  iviirror  d€» 

13*  [n]  The  lawes  and  customes  of  the  isles  of  Jersey,  Guern-  Just.  c.i.  Bract. 

sey,  and  Man.  334-  444-  Fieta 

14.  [0]  The  law  and  privilege  of  the  Stannaries.  "^-  J;^^*  5*-  * 

15.  [p]  The  hiwes  of  the  east,  west,  and  middle  Marches,  which  5  £.  3^1 1. 
are  now  abrc^ated.  38  £.  3. 7. 

But  hereofthis  little  taste  for  our  student,  that  he  may  be  ca-  ^7  £•  3>  cap.  8. 

pable  of  that  which  he  shall  reade  concerning  these  and  others  I ^^i!f  ^"^  ^' 

m  records,  and  in  our  books,  and  orderly  observe  them,  shall  I'^jgi^'^^^' 

suffice.  Rot.  ParJ. 

6H.  4.na.43.  loH.  7.  16.  47  E.  3.33.  30  £.1.  Account  137.  Carta  Mercatoria. 
31  E.  I.  Rot.  Patent.    (4  Inst.  237.)  [n]  Mich.  41  E.  3,  coram  rege  inThesaur. 

13  E.  3,  5,1).  13  H.  a,  fol.  5.  Rot.  Pat.  an.  So  E.  1.  7  Co.  Calvin's  case,  fol.  31. 
Begist.  fol.  33.  [o]  50  £.  3,  Rot.  Pari.  50  £.  3,  Hot  Patent,  &c.  [p]  31  H.  6, 
ca.  3.    4  Ja.  c.  1. 

*^  And  hU  uncle  enter  into  the  land.**    For  if  the  uncle  in  this 
case  doth  not  enter  into  the  land,  then  cannot  the  father  inherite 

the  land:  for  there  is  another  maxime  in  law  herein  implied,  [^]  [f]  11H.4.  u. 

that  a  Doan,  that  claimeth  as  heire  in  fee  simple  to  anie  man  by  de-  '^  ^^'  ^7- 

scent,  roust  make  himself  heire  to  him  that  was  last  seised  of  the  34  Ass.  p.  30. 

actuall  freehold  and  inheritance  (3X  And  if  the  uncle  in  this  case  imped.^'177.*'^' 

doth  not  enter,  then  had  he  but  a  freehold  in  law,  and  no  actuall  45  £.  3. 13. 

fireehc^d,  but  the  last  that  was  seised  of  the  actuall  freehold  was  40  Ass.  p»  &  - 
tiie  £onne  to  whom  the  father  cannot  make  himselfe  heire;  and 
dierefore  Littleton  saith,  and  his  uncle  enter  into  the  land  (oi  by  lau) 
he  oaghi)  to  make  the  father  to  inherite,  as  heire  to  the  uncle, 

[r]  ^&le,  that  true  it  is  that  the  uncle  in  this  case  is  heire,  but  [r]  11  Ass.  p.  6^ 

not  ^Molutely  heire ;  for  if  after  the  descent  to  him  the  &tlier  I^<^*-  »"<*  Stud. 

hath  issue  a  sonne  or  daughter,  that  issue  shall  enter  upon  the  i^'^  6  % 

ancle  (4).  [$\  And  so  it  is  if  a  man  hath  issue  a  sonne  and  a  [«]  19  h.  6. 61. 
daughter,  ute  sonne  purchaseth  land  in  fee  and  dyeth  without 
issue,  the  daughter  shall  inherite  the  land ;  but  if  the  father  hath 
sftenrard  issue  a  sonne,  this  sonne  shall  enter  into  the  land  as 
hdre  to  his  brother,  and  if  he  hath  issue  a  daughter  and  no  sonne, 
she  shall  be  coparcener  with  her  sister. 

'*  As 


^3)  Grandfather^  father^  and  son;  grandfather  dies;  father  is  hound  in  an 
oUtgqtion  or  tvarranty,  and  dies  before  entry,  Held^  that  the  son  is  not  liable^ 
because  he  shall  make  himself  heir  to  the  grandfather.  24  E.  3.  Hal.  MSS. — 
[Note  58.] 

(4)  Here  lord  Coke  is  silent  as  to  the  right  to  the  intermediate  profits  from 
the  desuh  ef  the  iSither.  In  the  case  oi  Basset  and  Basset ^  lord  ch.  Hardwickc 
held,  that  a  poathumous  sen,  claiming  under  a  remainder  in  a  settlement,  was, 
by  construction  of  the  10  and  11  W.  3.  c  16,  which  preserves  remainders  for 
posdiumoiis  children,  where  no  estate  is  limited  to  trustees,  for  that  purpose, 
ratified  to  the  mean  profits.  See  3  Atk.  203.  But  in  the  same  case,  lord 
Hardwicke  seems  to  have  taken  it  for  granted,  that  on  a  descent  the  mean  profits 
belonc  to  the  uncle;  for  he  directed,  that  the  profits  of  the  estate  descended 
should  be  accounted  for  by  the  uncle,  only  from  the  birth  of  the  posthumous 
son.  See  post  $5.  b,  where  lord  Coke  puts  the  case  of  a  daughter's  being 
entitled  against  a  posthumous  brother  to  com  sowed  before  his  birth;  whidi 
seems  to  shew,  tet  lord  Coke  did  not  consider  the  posthumous  child  as  in- 
titled  to  any  mean  profits  on  a  descent.  See  also  Wils.  Rep.  vol.  s*  p.  526, 
where  lord  ch.  t.  De  Giey,  in  delivering  the  opinion  of  the  court  of  C  P.  on 
a  quealion  whether  a  posthumous  son  was  actually  seisedy  denies  that  the  posthu- 
DMHis  ion  in  the  case  of  a  descent,  cim  be  mtitled  to  any  profits  received 
before  his  birth,  and  cites  9  H.  6.  aj,  as  an  authority  in  pomt*— [Note  59.] 

Vot.  I.  E 


11. h.  12.  a.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.3, 

• 

"  As  bi/  kno  Jic  ought.**  These  words  r-3  a  key  doe  open  the 
secrets  of  the  law ;  for  hereupon  is  concluded,  that  where  the 
uncle  cannot  get  an  actuall  possession  by  entrie  or  otherwise, 
there  the  father  in  this  case  cannot  inherit.  And  therefore  if  an 
advowson  be  granted  to  the  sonne  and  his  heires,  and  the  sonne 
die  without  issue,  and  this  descend  to  the  uncle,  and  he  ^e 
before  he  doth  or  can  present  to  the  church,  the  father  shall 
not  inherit,  because  he  snould  make  himselfe  heire  to  the  sonne* 
which  he  cannot  doe.  And  so  of  a  rent  and  the  like.  But  if 
the  uncle  had  presented  to  the  church,  or  had  seisin  of  the  rent, 
there  the  father  should  have  inherited.  For  Littleton  putteth  his 
case  of  an  entry  into  land  but  for  an  example.  If  the  sonne 
make  a  lease  for  life,  and  die  without  issue,  and  the  reversion 
descend  to  the  uncle,  and  he  die,  the  reversion  shall  not  descend 
to  the  father,  because  in  that  case  he  must  make  himself  heire  to 
the  Sonne.  A,  infeoffes  the  son  with  warrantie  to  him  and  his 
heires,  the  sonne  dies,  the  uncle  enters  into  the  land  and  dies,  the 
father  if  he  be  impleaded  shall  not  take  the  advantage 
of  this  flC^  warrantie,  for  then  he  must  vouch  A.  as  F  Ig.T 
heire  to  his  sonne,  which  he  cannot  doe(i);  for  albeit  I  •  *  I 
the  warrantie  descended  to  tfie  uncle,  yet  the  uncle 
leaveth  it  as  he  found  it,  and  then  the  father  by  Littletons  fought  J 
Vi<f.  Sect.  603.  cannot  take  advantage  of  it.  For  Littleton  Sect.  603,  saith  that 
?p^'  V  warranties  shall  descend  to  him  that  is  heire  by  the  common  law ; 
frost.  339.)        ^^^  gg^^  718,  he  saith  that  everie  warrantie  which  descends,  doth 

descend  to  him  that  is  heire  to  him  which  made  the  warrantie  by 

the  common  law ;  which  proveth  that  the  father  shall  not  be  bound 

by  the  warrantie  made  by  the  sonne,  for  that  the  father  cannot  be 

Tid.  Sect.  735»    heire  to  the  sonne,  that  made  the  warrantie.     And  a  warraatie 

73^»  737-  shall  not  goe  with  tenements,  whereunto  it  is  annexed,  to  any  es- 

peciall  heire,  but  alwaies  to  the  heire  at  the  common  law  (2).    And 
therefore  if  the  uncle  be  seised  of  certaine  lands,  and  is  dis- 
seised, the  sonne  release  to  the  disseisor,  with  warrantie,  and  die 
without  issue,  this  shall  bind  the  uncle ;  but  if  the  uncle  die  with- 
out issue,  the  father  may  enter,  for  the  warrantie  cannot  descend 
35  H.  6. 33.^        upon  him.     So  if  the  sonne  concludeth  himselfe  by  pleading  con- 
John  Crook's      ceming  the  tenure  and  services  of  certaine  lands,  this  shall  bind 
(6C0' 7d-)         ^^^ uncle ;  but  if  the  uncle  die  without  issue,  this  shall  not  bind 

the  father,  because  he  cannot  be  heire  to  the  sonne,  and  conse- 
quently not  to  the  estoppell  in  that  case ;  but  if  it  be  such  an 
estoppell  as  runneth  with  the  land,  then  it  is  otherwise  (3). 


( 1 )  Quaere  of  this  case  of  wirranti/ijor  though  the  lien  of  toammfy  descends 
from  him  xoho  makes  the  xvarrantif,  to  the  heir  at  common  /flto,  and  it  cannot 
descend  to  the  special  heir,  because  it  is  a  thing  in  gross,  yet  the  benefit  of  a 
Hi3arranti/y  being  once  annexed  to  land,  shall  go  in  divers  cases  '€u  incident  to  the 
land  to  the  special  heir  or  assignee.  Thus  a  gi/i  of,  borough-english,  toith  a 
tvarranty,  shall  go  to  the  youngest  son  with  the  land^Usl.  MSS.— See  ace  2 
Ho.  Abr.  743,  where  it  is  said,  that  the  father  may  vouch  on  such  a  warranty 
to  the  uncle.  In  Gilb.  Ten.  18,  there  is  a  reference  to  lohi  ch.  j.  Hale's  note 
on  this  part  of  lord  Coke,  from  which  it  appears  that  lord  ch,  bar.  Gilbert  had 
fieen  lord  Hale's  MSS.  notes [Note  60.] 

(3^)  See  ace.  both  as  to  estoppels  and  warranties.  Hob.  31.  8  Co.  54-  But 
observe  what  is  said  by  lord  Hale  in  the  preceding  note. 

(3)  The  son  makes  lease  for  life^  and  dies;  the  uncle  releases  to  the  lessee  for 
^  in  taU  on  condition^  and  dies.  Quaere,  toAo  shall  enter  for  the  condition 
hvkefi,  as  the  reversion  in  fee  doth  not  descend  to  the  father?  Hal.  MSS. — 
[Note  61.] 


L.  1.  C.  1.  Sect.  4.         Of  Fee  simple.  [12.  a. 


Sect.  4. 

A  ND  in  case  where  the  sonne  purchaseth  land  in  fee  simple^  and  dies 
Without  issue,  they  of  his  blood  on  the  father's  side  shall  inherite  as 
heires  to  him,  before  any  of  the  blood  on  the  mother's  side :  but  if  he  hath 
no  heire  on  the  part  of  his  father,  then  the  land  shall  descend  io  the  heires 
on  the  part  of  the  mother  (4).  But  if  a  man  marrieth  an  inheritrix  (Mes 
si  home  prent  (5)  enheretrix)  of  lands  in  fee  simple,  who  have  issue  a  sonne, 
and  die,  and  the  sonne  enter  into  the  tenements,  as  sonne  and  heire  to  his 
mother,  and  after  dies  without  issue,  the  heires  of  the  part  of  the  mother 
ought  to  inherit,  and  not  the  heires  of  the  part  of  the  father.  And  if  he 
hath  no  heire  on  the  part  of  the  mother,  then  tlie  lord,  qjfwhom  the  land  is 
holden,  shall  have  the  land  by  escheate.  {i)  fin  the  same  manner  it  is,  if 
lands  descend  to  t/ie  sonne  of  the  part  of  the  father,  and  he  entreth,  and 
afterwards  dies  without  issue,  thss  land  shall  descend  to  the  heires  on  the 
part  of  the  father,  and  not  to  the  heires  on  the  part  of  the  mother.-  And  if 
there  be  no  heire  of  the  part  of  the  father,  the  lord  of  whom  the  land  is 
holden  shall  have  the  land  by  escheate.  And  so  see  the  diversity,  where  the 
Sonne  purchaseth  lands  or  tenements  in  fee  simple,  and  where  he  cometh  to 
them  by  descent  on  the  part  of  his  mother,  or  on  the  part  of  his  father. 

D  Y  this  it  appearethy  that  our  author  divideth  heires  into  heires  Vid.  Sect.  354, 
•^^  of  the  part  of  the  father,  and  into  heires  of  the  part  of  the'  «» excellent 
mother,     [a]  And  note,  it  is  an  old  and  true  maxime  in  law,  tliat  ^^p,  ^ 
none  shall  inherite  any  lands  as  heire,  but  only  the  blood  of  the  g[^  £d waM** 
first  purchaser,  for  *refert  d  quo  fat  perquisitum.  As  for  example,  Clere's  case  447. 
Robert  Coke  taketh  the  daughter  of  Knizhtley  to  wife,  and  pur-  [•]  Fleta,  lib.  6, 
chasetfa  lands  to  him  and  to  his  heires,  ^na  by  Knightlev  hath  issue  ca.  1,  a,  &c. 
Edward,  none  of  the  blood  of  the  KnightUys,  though  they  be  of  Bracton,lib.  a, 
the  blood  of  Edtoard,  shaU  inljerite,  albeit  he  had  no  kindred  but  ^- 1^'  ^\^; ' 
them,  because  tliey  were  not  of  the  blood  of  the  first  purchaser,  c^'iiq.   ^    °' 
▼iz.  oi  Robert  Coke  (6).  24  f:.  3.  50. 

39  £.  3.  29,  30,  38.  49  £.  3.  13.  49  Ass.  p.  4.  12  E.  4.  14.  PI.  Com.  445  &  450. 
7  £.  6.  Dyer  6.  514  £.  3.  24.  37  Ass.  4.  40  £.  3.  9.  42  £.  3.  10.  45  £.  3. 
Releases,  38.     711.5.3,4.     8  Ass.  6.     35  Ass.  3.     5  £.  4.  7.    3  H.  5.    21  H.  7.  33. 

40  Ass.  6.    Ratdiff *s  case,  3  Co.  43.    (Post  230,  b.) 

[b]  «  They 


(4)  And  this  toas  the  opinion  of  all  the  justices,  M.12E.  4.  But  it  was 
there  held,  if  land  descend  to  a  man  on  the  part  of  his  father,  who  dies  without 
iuue,  that  his  next  heir,  on  the  part  of  his  father,  shall  inherit  to  him,  that  is  to 
wt,  the  next  who  is  of  the  blood  of  the  father  on  the  part  of  his  grandfather :  and 
for  default  of  such  heir,  those  who  are  of  the  blood  ^  the  father  on  the  part  of  the 
mother  of  the  father,  viz.  the  grandmother,  shall  inherit  And  if  there  is  no  such 
heir  on  the  part  of  the  father,  then  the  lord  shall  have  the  land  by  escheat.  Red. 
But  this  passage  is  not  in  any  edition  prior  to  Redman's,  and  seems  an  addi- 
tion to  Littleton  by  another  hand,  and  to  be  an  opinion  extracted  from 
13  E.  4.  14,  pi.  12,  which  is  indeed  cited  in  the  margin  of  Redman. 

is)  feme,  L-  Sf  M. — Roh. — P. — Red. 
\)\  All  between  In  the  same,  and  so  see,  omitted  in  Red. 
(6)  And  therefore  if  the  heir  of  the  part  of  the  father  be  attainted^  the  land 
shall  escheat.    49  Ass.  p.  4.   Htu.  MSS. 

E  a 


12,  a.  12.  fa.J         Of  Fee  simple,        L.  1.  C.  1.  Seel.  4, 


[6]  Bracton  ubi 
pupra.  Fletanbi 
sdprsi.    Britton, 
c.  ii8,  iig. 
PI.  Com.  444. 
Clere's  case. 
Tr.   19  E.  1.  in 
Banco  rot.  a^ 
Lincoln  Will^ 
Seel's  case, 
[c]  Britton^ 
K>1. 15.    Fleta^ 
lib.  I,  c.  18. 
PI.  Com.  445^ 
446,  &c. 
Clere's  case, 
(i  Sid.  aoo.) 
(Plowd.  444.) 

W  "9  ».  «. 
gair.  100. 


Bntton^ 
eap.  118,  iig» 
Fleta,  lib.  6, 


[b]  "  T&y  of  his  Mood  on  the  father* s  side."^  Here  it  is  to  be 
understood,  that  the  father  hath  two  immediate  bloods  in  him,  viz^ 
the  blood  of  his  father,  and  the  blood  of  his  mother  (7).  Both 
these  bloods  are  of  the  part  of  the  father,  [c]  And  this  made  an- 
cient authors  say,  that  if  a  man  be  seised  of  lands  in  the  right  of 
his  wife,  and  is  attainted  of  felony,  and  after  hath  issue,  this  issue 
should  not  inherit  his  mother,  for  that  he  could  derive  no  blood 
inheritable  from  the  father.  And  both  these  bloods  of 
the  part  of  the  father  must  be  spent  ^  befcH«  the  heire  P 12:^ 
of  tne  blood  of  the  part  of  the  mother  shall  inherit,  [_  k  '  I 
wherein  ever  the  line  of  the  male  of  the  part  of  the  father, 
(that  is)  the  posteritieof  such  male,  be  they  male  or  female,  (who 
ever  in  descents  are  preferred)  must  faile  before  the  line  of  the 
mother  ^hall  inherit,  [d]  And  the  reason  of  all  this  is,  for  that 
the  blood  of  the  part  of  the  father  is  more  worthie,  and  more 
neere  in  judgement  of  law,  than  the  blood  of  the  part  of  the 
mother. 


"  Before  any  of  the  Hood  on  the  mother's  side"  And  it  is  to  be 
observed,  that  the  mother  hath  also  two  immediate  bloods  in  her, 
(viz.)  her  father's  blood  and  her  mother's  blood.  Now  to  illustrate 
all  this  by  example,  Robert  Fiiirefiddy  sonne  of  John  FaireHeld  and 
Jane  Samlie,  takes  to  wife  Ann  BoyeSf  daughter  of  John  JSoyes  and 
Jane  Bettopree^  and  hath  issue  Wiuiam  Fatrefield,  who  purchaseth 
lands  in  fee.  Here  WiUiam  FairefiddhAih  foure  inunediate  bloods 
in  him,  two  of  the  part  of  his  famer,  viz.  the  blood  of  the  Faire^ 

Jiddsy  and  the  blood  of  the  Sandyesy  and  two  of  the  part  of  his 
mother,  viz.  the  blood  of  the  Bouses^  and  the  blood  of  the  Be^a^- 

preesj  and  so  in  both  cases  upward  in  infiniium*    Now  admit  that 

WiUiam 


(7)  But  sometimes  a  man  can  only  have  immediate  inheritable  blood  frofii 
one  parent,  as  where  his  father  or  mother  is  an  alien  01  person  attainted  >  and 
this  It  seems  suffices  to  enable  children  to  inherit  from  the  parent,  who  confers 
the  inheritable  blood,  and  also  to  inherit  to  each  other.  See  ace.  ante  8.  a* 
A.  2,  and  the  following  note  by  lord  Hale  on  lord  Coke's  next  passage,  where 
be  mentions,  that  according  to  ancient  authors  the  issue  of  an  attainted  father 
cannot  inherit  to  the  motber.  This  seems  not  to  be  law.  A  femdk  heretrix 
takes  an  alien  to  husband^  and  they  have  issue:  the  issue  shall  inherit  to  the 
mother.  Post.  Sect.  114,  and  fd,  33,  a*  fw  do/iaer  of  mfe  being  alien  or  at" 
tainted.  Hal.  MSS.  To  the  same  purpose  is  what  follows,  being  a  note  on 
fol.  8.  a.  ante,  where  lord  Coke  asserts  that  the  children  of  an  alien  cannot 
inherit  to  each  otiier,  though  he  allows  tiiat  the  children  of  one  attunted,  if 
born  before  the  attainder,  may.  Quaere  of  this  ;  Jbr  it  seems  the  blood  of  the 
mother  snjffices  to  make  them  inheritable  one  to  the  others  and  this  was  the  pith- 
cipal  reason  in  Hohfnfs  case.  Hal.  MSS.  Also  lord  Hale,  in  another  note^  ift 
fol.  8.  a.  ante,  abridges  the  case  of  Bacon  and  Bacon  from  Cro.  Cha.  and  cites 
Stenhens's  case  in  the  dutchy  as  another  case  of  the  same  kind,  and  then  there 
is  the  note  following.  Yh  note  that  he  cannot  be  heir  to  his  mother^  because 
she  is  an  alien.  Husband  denizen  takes  wife  an  alien,  or  wife  takes  husband  am 
alien^  and  they  have  issue.  It  seems  the  issue  shall  inherit  to  the  father  in  the 
first  cascjf  to  the  mother  in  the  second.  Ergo  videtur,  that  if  alien  hath  issue 
by  denizen  two  sonsj  one  son  shall  inherit  to  the  othery  because  the  mother  is  a 
denizen  ;  and  so  in  the  case  of  a  person  attainted^  having  issue  after  attainders 
and  this  was  one  of  the  reasons  of  Hobby* s  case.  Hal.  MSS.  This  doctrine  m 
agreeable  to  lord  Hale's  argument  when  he  gave  judgment  in  CoUingooood  axid 
Pacey  cited  ante,  fo.  8.  a.  n.  3,  and  ako  coflfimos  the  observation  luusarded  in 
u,  5.  fol.  8.  a.— [Note  62.] 


li.  1.  C.  1.  Sect.  4        Of  Fee  simple.  £12.  k 

WUKam  Fahefield  die  without  lasue,  first  the  bleod  of  the  part  of 
liis  father,  viz.  of  the  FairefiekU,  and  for  want  thereof  the  blood  of 
the  Sandifes  (for  both  these  are  of  the  part  of  the  father)  if  both 
these  faile,  then  the  heires  of  the  part  of  the  mother  of  WiUiam 
Fahrefidd  shall  inherit,  y\z.  first  the  blood  of  the  Boyses,  and  for 
de&altthereof  the  blood  of  the  Beamrees. 

It  la  necessary  to  be  knoWne  in  what  cases  the  heire  of  the  part 
of  the  mother  shall  inherite,  and  where  not.    If  a  man  be  seised 
of  lands  as  heire  of  the  part  of  his  mother,  and  maketh  a  feoff- 
ment in  fee,  and  taketh  backc  an  estate  to  him  and  to  his  heires, 
this  is  a  new  purchase,  and  if  he  dyeth  without  issue,  the  heires 
4»f  the  part  of  the  &ther  shall  first  inherite  (2 )«    If  a  man  so  9  H.  7.  34- 
seised  maketh  a  feoffinent  in  fee  upon  condition,  and  dye,  the  (Piowd.  57* 
heire  of  the  part  of  the  father,  which  is  the  heire  at  the  common  ^^^^'  ^^^^ 
law,  shall  enter  for  the  condition  broken,  but  the  heire  of  the 
part  of  the  mother  shall  enter  upon  him,  and  enjoy  the  land. 
[m]  A  man  so  seised  maketh  a  feoffinent  in  fee  reserving  a  rent  [m]  7  H.  6.  4. 
to  him  and  to  his  heires,  this  rent  shall  goe  to  the  heires  of  the   ^  ^<|-  ^^' 
part  of  the  father;  but  [n]  if  he  had  made  a  gift  in  taile,  or  a  'r^*"^^  2*^:^ 
lesae  for  life  reserving  a  rent,  the  heire  of  the  part  of  the  mother  AVowrji  Q07.' ' 
shall  have  the  reversion,  and  the  rent  also  as  mcident  thereunto  (Uob.  31.) 
shall  passe  with  it;  but  the  heire  of  the  part  of  the  motlier  shall 
not  take  the  advantage  of  a  condition  annexed  to  the  same, 
because  it  Is  not  incident  to  the  reversion,  nor  can  passe  there- 
with,   [o]  If  a  man  had  been  seised  of  a  mannor  as  heire  on  the  [0]  5  E.  3, 
part  or  his  mother,  and  before  the  statute  of  Quia  emptores  Avowry,  207. 

ferranany  had  made  a  feoffinent  in  fee  of  parcell  to  hold  of  him  ^3^^*  ^'.  . 

^  by  3  Co.  32.  b.) 

(2)  But  here  lord  Coke  must  be  imderstood  to  speak  of  two  distinct  con- 
veyances in  fee ;  the  Jirtt  passing  the  use  as  well  as  the  possession  to  the 
feoffi^,  and  so  conq>reteiy  divesting  the  feoffor  of  all  interest  in  the  land; 
and  the  second  regrantinff  the  estate  to  him.  For  if  in  the  first  feoffinent,  the 
use  had  been  expressly  lunited  to  the  feoffer  and  his  heirs,  or  if  there  was  no 
declaration  of  uses,  and  the  feoffinent  was  not  on  such  a  consideration  as  to 
laise  an  use  in  the  feoffee,  and  consequently  the  use  resulted  to  the  feoffor, 
ID  either  case  he  is  in  of  his  ancient  use^  and  not  by  purchase.  Adj.  ace.  3. 
Lev.  406,  and  a  Salk.  59,  and  see  ace.  post.  13.  a,  and  S2.  b.  What  shall  be 
a  purchase^  and  break  die  descent,  so  as  to  entitle  the  patemtd  heir  to  a  pre- 
ference over  the  maternal  heir,  particularly  in  the  case  of  a  devise  to  the 
heir,  the  student  may  inform  himself  by  the  authorities  cited  in  Vin.  Abr.  Hdr, 
W.  1, 2,  to  which  add  Batte)r  and  Trevillian,  Mo.  278.  Hinde  and  Lyon,  3  Leon. 
6f.  70,  and  Dy.  124.  Hainsworth  aiid  Pretty,  Cro.  Eliz.  833.  919.  Brown 
and  Taylor,  Cro.  Cha.  38.  Clark  and  Smith,  1  Salk.  241,  and  1  X.utw.  793. 
Smith  and  Trig,  8  Mod.  23,  and  1  Stra.  487.  Ratcliffe's  case,  ^  Stra.  267. 
Martin  and  Strachan,  1  Wils.  Part  1 .  ^.^^  and  Hurst  and  the  earl  of  Win- 
chebea.  Bur.  4.  pt.  v.  2.  p.  879.  In  this  last  case,  a  feme  covert  by  force  of 
a  power  appointed  bv  ^niu  to  her  heir  in  fee,  but  charged  the  land  with  debts 
and  legacies;  and  it  was  adjudged  in  B.  R.  that  the  heir  took  by  descent^ 
and  that  the  appointment  had  no  other  operation  than  making  the  estate  subject 
to  the  debts  and  legacies.  One  leading  principle,  which  Uiis  and  the  other 
authorities  seem  clearly  to  establish,  is,  tnat  whenever  a  devise  gives  to  the 
heir  the  same  estate  in  mtality  as  he  would  have  by  descent^  he  aball  take  by 
the  latter^  which  is  the  title  most  favoured  by  the  law;  and  that  merely  charging 
the  estate  widi  debts  or  legacies  will  not  break  the  descent.  This  is  only 
ime  of  the  many  useAil  propositions,  which  might  be  extracted  on  the  subieGl 
as  the  result  of  the  long  list  of  cases  before  cited,  if  this  was  the  proper  place 
for  tL  discussion  80  nice  and  difficult^*-[Note  63.] 
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by  rent  and  service,  albeit  they  be  newly  created,  yet  for  that 
they  are  parcell  of  the  mannor,  they  shall  with  the  rest  of  the 
mannor  aescend  to  the  heire  of  the  part  of  the  mother,  auia 
multa  transeunt  cum  universitate  qua  per  se  non  transeunt.    If  a 
man  hath  a  rent  secke  of  the  part  of  his  mother,  and 
the  tenant  of  the  land  (^  granteth  a  distresse  to  him  F  13.  "1 
and  to  his  heires,  and  the  grantee  dieth,  the  distresse  I      «  '    I 
shall  go  with  the  rent  to  the  heire  of  the  part  of  the 
mother,  as  incident  or  appurtenant  to  the  rent,  for  now  is  the 
rent  secke  become  a  rent  charge  (l). 
[p]  5  £•  4-  4-  [p]  ^  ™^^  BO  seised  as  heire  on  the  part  of  his  mother  maketh 

1  Co.  loo.  a  feofiment  in  fee  to  the  use  of  him  ana  his  heires,  the  use  being 

a7H*8*^er  *  thing  in  trust  and  confidence  shall  ensue  the  nature  of  the 
Buckenham's^  ^^^^  Wf  *^^  ^^^  descend  to  the  heire  on  the  part  of  the  mother, 
caae.  [q]  A  man  hath  a  seigniory  as  heire  of  the  part  of  his  mother,  and 

33  H.  8,  gard.  the  tenancy  doth  escheat,  it^hall  go  to  the  heire  of  the  part  of 
Brooke  93.  ^g  mother.  If  the  heire  of  the  part  of  the  mother  of  land 
(2  Ro.  Al>r.  780.  thereunto  a  warranty  is  annexed  is  impleaded  and  vouche,  and 
Post.  33,  «.  judgment  is  given  against  him,  and  for  him  to  recover  in  vidue, 
S71,  b.  and  he  dieth  before  execution  [r],  the  heire  of  the  part  of  the 

1  Co.  137.  mother  shall  sue  execution  to  have  in  value  against  the  vouchee, 

a  Co  ^Is )  ^^^  ^^  effect  ought  to  pursue  the  cause,  and  the  recompence 
Tq]  16  e!  3,        B^^  ensue  the  losse. 

age  46.  If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold  to  him 

[r]  PI.  Com.  and  his  heires  on  the  part  of  his  mother,  yet  the  heires  of  the 
^3  and  615-  part  of  the  father  shall  inherit,  for  no  man  can  institute  a  new 
in^he^Chapter  »'nd  of  inheritance  not  allowed  by  the  law,  and  the  words  (of 
oi  Warranties,     the  part  of  his  mother)  are  voide,  as  in  the  case  that  Littleton 

putteth  in  this  Chapter.    If  a  man  giveth  lands  to  a  man  to  him 
(Post.  97,  a.)      ^^^  ^*^  heires  males,  the  law  rejecteth  this  word  males,  because 

there  is  no  such  kind  of  inheritance,  whereof  you  shall  read  more 
in  his  proper  place. 

A  man  hath  issue  a  sonne,  and  dieth,  and  the  wife  dieth  also, 
lands  are  letten  for  life,  the  remainder  to  the  heires  of  the  wife, 
the  Sonne  dieth  without  issue,  the  heires  of  the  part  of  the  father 
shall  inherite,  and  not  the  heires  of  the  part  of  the  mother, 
because  it  vested  in  the  sonne  as  a  purchaser.  And  the  rule  of 
Littleton  holdeth  as  well  in  other  kind  of  inheritances,  as  in 
[»]  38  E.  3. 13.    jands  and  tenements,     [s]  And  therefore  if  there  be  lord,  feme 


mesney 


( 1 )  Ace.  8  Co.  54,  a. 

(s)  The  better  reason  seems  to  be,  that  die  use  being  the  same  as  it  was 
before  the  feoffment,  it  is  the  old  use  which  continues.  As  to  an  use's  ensuing 
the  nature  of  the  land,  see  1  Co.  127.  2  Co.  58,  and  Bac*  Read,  on  Stat.  Uses, 
8vo.  ed.  308,  in  which  latter  book  the  author  controverts  the  generality  of 
the  doctrine,  which  certainly  ought  to  be  understood  with  many  restrictions, 
and  considers  at  large  the  differences  between  uses  and  the  land  itself,  or 
radier,  as  he  expresses  himself,  between  uses  and  cases  of  possession.  Lord 
Bacon's  Reading  on  the  Statute  of  Uses  is  a  very  profound  treatise  on  the 
subject  so  far  as  It  goes,  and  shews  that  he  had  the  clearest  conception  of  one  oF 
the  most  abstruse  parts  of  our  law.  What  might  we  not  have  expected  from 
the  hands  of  such  a  master,  if  his  vast  mind  had  not  so  embraced  within  it« 


4^..i.»^v.ji  o  «^«Muu|^  %/M  t^Bcs  arc  pniiusu  wiui  sucn  extreme  mcorrecuiesv,  uiu«^ 
<nany  passages  are  rendered  ahnost  unintelligible,  even  to  the  most  attentive 
reader.    A  work  so  excellent  deserves  a  better  edition— [Note  64.] 
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• 

metney  and  tenant,  and  the  mesne  bind  herselfe  and  her  heires 
by  her  deed  to  the  acquittall  of  the  tenant,  the  mesne  takes  hus- 
band, the  tenant  by  his  deed  granted  to  the  husband  and  his 
helnes,  that  he  or  his  heires  shall  not  be  bound  to  acquittall,  the 
hu^Muid  and  wife  have  issue,  and  die,  this  issue,  being  bound  as 
keire  to  his  mother,  shall  not  take  benefit  of  the  said  grant  of 
discharge,  for  that  extends  to  the  heires  of  the  part  of  the 
fsdh&Ty  and  not  to  the  heires  of  the  part  of  the  mother,  and 
therefore  the  heire  of  the  part  of  the  modier  was  bound  to  the 
acquittall  (3).  And  thus  much  for  the  better  understanding  of 
Litiieions  cases  concerning  the  heire  of  the  part  of  the  mother 
diall  suffice  (4). 

'^  J5tii  if  a  man  marrieth  an  inheritrix^  Sfc7*     Here  there  is 
another  maxime,  [f ]  that  whensoever  landis  do  descend  from  the  10  39  IS.  3. 29. 
part  of  the  mother,  Uie  heires  of  the  part  of  the  father  shall  never  49  £•  3>  i^- 
inherit.    And  likewise  when  lands  descend  from  the  part  of  the 
father,  the  heires  of  the  part  of  the  mother  shall  never  mherit  (5). 
Ei  sic  paterna  patemis^  et  e  conversot  matema  matemis.     For  ^ 

more  manifestation  hereof,  and  of  that  which  hereafter  shall  be 
touching  descents,  see  a  Table  in  the  end  of  this  Chapter. 


^'  SkaU  hav€  the  land  hy  escheate**     [u]  Escheate  (6),  eschaeta,  ^u]  Vide  Sect. 
k  a  word  of  art,  and  derived  from  the  French  word  escheat  (id  est)  \^-   'O^anwiH 
cadercy   excidere  or  accidere,  and  signifyeth  properly  when  by  !i^*  ^*  ^P'  '7* 
accident  the  lands  fall  to  the  lord  of  whom  they  are  holden,  in  f^j^i  jg|  '^eta« 
which  case  we  say  the  fee  is  escheated.     And  therefore,  of  some,  lib.  5,  cap.  5,  & 
escheats  are  called  excadentia  or  terra  excadentiales  [t»].  Dominus  lib.  3,  cap.  10. 
verb  capitalis  loco  haredis  habetur,  quotiesper  defectum  vd  delictum  B"tton,cap.  37, 
eitinguitur  sanguis  sui  tenentis»     Loco  neeredu  et  haberi  poterit  f^jj^^*  |^" 
ad  per  modum  donationis  fit  reversio  cujusque  tetiemenii.    And  Tr.  igE.  i/ia 
Ofxaxn  (who  wrote  in  the  raigne  of  Henry  the  second)  treating  of  Banco  Rot.  95. 
tenures  of  the  king,  saith,  porro  eschaetip  vulgb  dicuntur^  qua  (3  Ii^st.  21. 
decedentUms  hiis  qui  de  rege  tenent,  Sfc.  cum  non  existit  ratione  san-  J  N*B^?fi-  b  ^ 
guinis  hares,  ad  Jiscum  rdabuntur,     [x]  So  as  an  escheat  doth   r^^  F\ettiy  lib.  6. 
happen  two  manner  of  wayes,  autper  defectum  sanguinis,  i.  e.  for  t»p.  1.    Ockam 
ddault  of  heire,  aut  per  delictum  tenentis,  i.  e.  for  feionie,  and  that  cap-  qaod  non 
is  by  judgment  three  manner  of  waies,  aid  quia  suspensus  per  "^-f *p '^*  ^'^^^ 
coUum,  aut  quia  abjuravit  regnum,  aut  quia  uMegatus  est.     And  ^ameHak^ 
therefore,  they  which  are  hanged  by  martiall  law  in  furore  bdli  case, 
forfeit  no  lands :  and  so  in  like  cases  escheats  by  the  civilians  are  (Post.  99,  b.) 
called  caduca* 

[y]  The  father  is  seised  of  lands  in  fee  holden  of  J.  S.  the  son  \v]  PI-  Com.  in 
is  attainted   of  high  treason,  the  father  dieth,  flie  land  shall  ^ichoU^cwc 
escheat  to  /.  S,  propter  defectum  sanguinis,  for  that  the  &ther 

dyed 

(3)  Nota,  it  %3oas  grant  and  release;  but  ratio  libri  is,  because  the  husband 
IS  not  charged,  except  during  the  coverture,  and  by  reason  of  that  the  discharge 

doth  not  extend  farther.    Hal.  MSS.— [Note  Q5,  ] 

(4)  7  H.  6.  3,  btf  Cottesmore*  If  lord  takes  tenant  to  wife,  and  dies  having 
issue,  uhich  dies  without  issue,  the  seigniory  ie  revived,  and  the  tenancy  shall  go 
to  the  heir  of  the  part  of  the  mother.    Hal.  MSS.— [Note  66.] 

(5)  But  tfthe  eldest  son  purchases  land,  and  it  descends  to  the  youngest  son, 
«irf  he  dies  without  heir  <f  the  part  of  the  father,  it  shall  descend  io  the  heir 
on  the  part  of  the  mother ;  because  they  have  one  and  the  same  mother.  Hal.  MSS. 

f6)  See  Wright's  Ten.  115.  Blackst,  Law  TractSi  fivo.  ed.  v.  1.  p.  3a<i 
and  2  BlacksL  Comm.  5th  ed.  241.— [Note  67.] 

E4 


13.  a.  13.  b.]         Of  Fee  simple.        L.  1.  C.  1.  Sect  4. 

[i]  38  E.  3.  f.  37.  dyed  without  heire.  And  the  king  cannot  have  the  land,  because 
30  H.  6.  5.  the  Sonne  never  had  any  thine  to  forfeit.  But  the  kixig  shall 
?"p  *rf  *  \  ^*f  *^*v®  ^^  escheate  of  all  the  lands  whereof  the  person  attamted  of 
PI  Cor!  19a  r  ^'^E^  treason  was  seised,  of  whomsoever  thev  were  holden  (7). 
and  according  [z]  In  an  appeale  of  death  or  other  felony,  ice.  processe  is 
to  this  diversity  awarded  against  the  defendant,  and  hanging  the  processe  the 
was  it  rwolved  defendant  conveyeth  away  the  land,  and  after  is  outlawed,  the 
io^areth  hV^  conveyance  is  good  (8)  and  shall  defeat  the  lord  of  his  escheat; 
mylord DicVs  but  if  a  man  be  indicted  of  felony,  and  hanging  the  processe 
Alanuscript.  against  him,  he  conveyeth  awav  the  land,  and  after  is  outlawed, 
^Post.  390,  b.)  the  conveyance  shall  not  in  that  case  prevent  the  lord  of  his 
Ceo  Cha*'-2^  escheate.  And  the  reason  of  this  diversity  is  manifest:  for  in 
*  ^ '       the  case  of  the  appeale,  the  writ  containeth  no  time 

when  ^  the  felony  was  done,  and  therefore  the  es-  F  |3^  "1 
cheate  can  relate  but  to  the  outlawrjr  pronounced.  |^   5,   J 
But  the  indictment  containeth  the  time  when  the 
felony  was  committed,  and  therefore  the  escheate  upon  the  out- 
lawrv  shall  relate  to  that  time  ( 1).    Which  cases  I  have  added, 
'  to  the  end  the  student  may  conceive,  that  the  observation  of 
writs,  indictments,  processe,  judgments,  and  other  entries,  doth 
conduce  much  to  the  understanding  of  the  right  reason  of 
the  law. 

Of  this  word  (eschaetaj  here  used  by  our  author,  commeth 
»wt  5  M  H^a'  t^^  Eschaetor,  an  ancient  officer  so  called,  because  his  office  b 
statatumde  properly  to  look  to  escheats,  wardships,  and  other  casualties 
Scac.  Britton,  belonging  to  the  crowne.  In  ancient  time  there  were  but  two 
io.  33,  34*  escheators  in  Enghtnd^  the  one  on  this  side  of  Trent ^  and  the  other 

Fiet.  Ub.  1,        beyond  TrenU  at  which  time  they  had  subescheators.    But  ia 

cap.  36,  &  lib.  3,        ^  '  ^ 

cap>  34*  35'  Bcgist.  301.  bis  Oath,  18  £.  1.  Ro.  Pari,  ai  £.  1.  Rot.  Pari.  1.  39  E.  1, 
Stat,  de  £icbaetoribus.  14  £•  3»  c.  8.  38  £.  1,  ca.  18.  F.  N.  B.  100,  c.  Stamf.  Praer.  81. 
1  H.  8.  ca.  8.    3  U.  8.  ca.  a.    CapitulaEscbaetrise  in  Vet.    Magna  Carta,  fo.  160,  i6i»&c 

the 

(7)  A.  infe(^  B*  aitaitUed  qftretuofif  to  the  use  cf  C.  ihe  king  $kaU  hax>e 
ihe  land  discharged  of  the  use*  Hal.  MSS.  and  Pimb*s  case,  M.  27  Eliz.  is 
cited  from  Moore.  See  Mo:  196.  But  note,  that  according  to  Moore,  B,  at 
the  time  of  the  conveyance  to  him,  had  only  committed  treason,  and  was  not 
attainted  till  after;  and  it  was  by  relation  to  the  time  of  committing  the  offence^ 
tliat  tlie  case  was  construed  to  be  the  same  as  if  the  conveyance  had  been 
to  a  person  actually  attainted.  The  doctrine  in  Pimb's  case  soimds  peculiarly 
harsh ;  for  first  the  legal  estate  in  the  land  was  given  to  the  oueen  by  a  con'^ 
structive  relation^  and  then  she  was  deemed  to  hold  the  lana  dbcharged  of 
the  use,  because  the  king  cannot  be  a  trustee.  However,  it  is  but  justice 
to  mention,  that  the  case  being  represented  to  queen  Elizabeth,  she,  much 
to  her  honour,  granted  the  land  to  cestui  que  use  by  patent.  As  to  the  kind's 
holding  land  discharged  of  all  uses  and  trusts  where  the  legal  estate  vests  in 
him,  and  the  sense  in  which  that  doctrine  is  to  be  understood,  see  Vin. 
Abr.  Uses,  C.  where  most  of  the  authorities  on  the  subject  are  stated. or  re- 
ferred to.— [Note  68.] 

(8)  Bitt  if  the  party  appears  on  an  appeal,  and  the  plaintiff  counts,  and  the  de^ 
Jendant  is  convicted  by  verdict  or  confession,  it  is  all  one.  Hah  MSS«-^[ Note  69.] 

(1)  Nota,  if  one  oe  attainted  hy  outlawry  or  confisssion  of  ajAomf,  tohick  is 
precedent  to  the  feoffment  of  the  party  attainted,  the  feoffee  nmyjblsify  the  at-* 
tainder  by  traverse  to  the  felony  or  to  the  time  ^  the  fAwy,  But  if  he  be 
attainted  by  verdict,  it  seems  tKat  he  cannot  falsify  by  traverse  to  theffhntf^ 
htit  he  may  traverse  the  time  of  the  feUmy,  for  tkat  is  not  material ;  for  ifheb^ 
guilty  on  another  day,  the  jury  ought  to  Jind  him  giv^*  Hal.  MSS.  which 
cites  3  Inst,  330.— [Note  70.] 


L.  1.  C.  1.  Sect.  5.        Of  Fee  simple.  [13.  b* 

the  raigue  of  Edvoard  the  second,  the  offices  were  divided,  and 
aerend  escheatorg  made  in  every  county  for  life,  &c.  and  so  con* 
tinued  untill  the  raigne  o£  Edward  3.  And  afterwards  by  the 
statute  of  14  £.  3,  it  is  enacted  by  authority  of  Parliament,  that 
there  should  be  as  many  escheators  assigned,  as  when  king 
Edwird  3,  came  to  the  crown,  and  that  was  one  in  every  county^ 
aoad  that  no  escheator  should  tarry  in  his  office  above  a  yeere, 
aoad  by  another  statute  to  be  in  office  but  once  in  three  yeares. 
The  lord  treasurer  nameth  him. 

And  hereof  also  commeth  eschaetria,  which  signifieth  the 
eschaetorship,  or  the  office  of  the  escheator.  But  now  let  us 
heare  what  our  author  will  further  say  unto  us. 

**  And  so  see^  S^c**  This  kind  of  speech  is  often  used  by  our 
author,  and  doth  ever  import  matter  of  excellent  observation, 
which  you  may  find  in  the  Sections  noted  in  the  margin  \  *  Sect  147. 

And  it  is  to  be  well  observed  that  our  author  saith,  if  he  hath  ^49-  248.  a8g. 
no  hehcj  Sfc,  the  land  shaU  escheate.    In  which  words  is  implyed  a  (l^J^  tj^g \ 
divenaty  (as  to  the  escheate)  betweenefee  simple  absolute,  which  r.  1  .; 

a  natural  body  hath,  and  fee  simple  absolute,  which  a  body 
politique  or  incorporate  hath.     [6]  For  if  land  holden  of  /.  S.  glTB'^iMa. 
be  given  to  an  ablx>t  and  his  successors,  in  this  caise  if  the  abbot  ^^  ^'  ^*  33- 
and  all  the  convent  die,  so  that  the  body  politique  is  dissolved,  ?^^5,*^  ^ 
the  donor  shall  have  againe  this  lanc^  and  not  the  lord  by  templaiib. 
escheat  (2).    And  so  if  land  be  given  in  fee  simple  to  a  deane 
and  chapter,  or  to  a  maior  and  commonalty,  and  to  their  succes* 
son,  and  after  such  body  politique  or  incorporate  is  dissolved, 
the  donor  shall  have  again  tne  land,  and  not  the  lord  by  escheate. 
And  the  reason  and  the  cause  of  this  diversity  is,  for  that  in  the 
case  of  a  body  politique  or  incorporate  the  fee  simple  is  vested 
in  their  politique  or  incorporate  capacity  created  by  the  policy  of 
man,  and  therefore  the  law  doth  annex  the  condition  in  law  to 
every  such  e;ift  and  grant,  that  if  such  body  politique  or  incor- 
porate be  dissolved,  that  the  donor  or  grantor  shall  re-enter,  for  * 
that  the  cause  of  the  gift  or  grant  faileth ;  but  no  such  condition 
is  aimexed  to  the  estate  in  fee  simple  vested  in  any  man  in  his 
natulan  capacity,  but  in  case  where  the  donor  or  feoffor  reservetli 
to  him  a  tenure,  and  then  the  law  doth  imply  a  condition  in  law 
by  way  of  escheat    Also  (as  hath  beene  said }  no  writ  of  escheat 
lyeth  but  in  the  three  cases  aforesaid,  and  not  where  a  body 
politique  or  incorporate  is  dissolved. 


Sect.  5. 

j4LS0f  if  there  be  three  brethren,  and  the  middle  broihar  punhaseth 
'^  lands  in  fee  simple,  and  die  without  issu/s,  the  elder  brother  Aall  havt 

the 

(a)  Vids  tamen  Mich.  20  Jac^  C.  'B.  Johnson  and  Morris,  that  it  shall 
escheat.  HaL  MSS.  which  also  cites  ai  £.  4. 1,  and  91  H.  7. 9.  See  farther 
on  this  subject,  Godb.  3ii,  and  Mo.  383,  wluch  are  with  lord  Coke.  But  the 
caae  of  Johnson  and  Nonsay,  in  Win.  37,  which  seems  to  be  the  same  as 
that  cited  by  lord  Hale,  is  against  the  donor,  though  it  is  not  mentioned  ib 
Winch,  that  the  judges  ^noi!^  decided  the  point  Ste  also  contra  lord  Coksi 
the  case  of  Southwell  and  Wade,  in  1  Ro.  Abr.  8i6»  A.  pL  i,  and  S.  C.  in 
Poph.  91.— [Note  71.] 


13.  b.  14.  a.]  Of  Fee  simple:        L.  1.  C.  1.  Sect.  5* 

the  land  by  descent^  and  not  the  younger  (3),  S^c.  And  also  if  there  be 
three  bretnren,  and  the  youngest  purchase  lands  in  fee  simple^  and  die 
without  issue,  the  eldest  brother  shall  have  the  land  by  descent,  and  not  the 
middle, for  that  the  eldest  is  most  worthy  0/ blood, 

"VrOW  commeth  our  author  to  the  descent  betweene  brethren, 

which  he  purposely  omitted  before.     Discent,  descensus, 

commeth  of  the  Latine  word  descendo ;  and,  in  the  legall  sense, 

(Post  937.)        it  sienifyeth,  when  lands  do  by  right  of  blood  fall  unto  any  afler 

the  death  of  his  ancestors:  or  a  descent  is  a  meanes  whereby  one 
doth  derive  him  title  to  4;ertain  lands,  as  heire  to  some  of  his 
ancestors.  And  of  this,  and  of  that  which  hath  been  spoken  doth 
arise  another  division  of  estates  in  fee  simple,  viz.  every  man, 
that  hath  a  lawful  estate  in  fee  simple,  hath  it  either  by  descent, 
or  by  purchase. 

f^  "  The  eldest  is  most  tvorthy  of  Uood''    It  is  a  P  ] 4  T 

maxime  in  law,  that  the  next  of  the  worthiest  blood  I      o  *    I 

shall  ever  inherit,  as  the  male  and  all  descendants  from 

him  before  the  female,  and  the  female  of  the  part  of  the  father 

before  the  male  or  feooale  of  the  part  of  the  mother,  &c.  because 

the  female  of  the  part  of  the  father  is  of  the  worthiest  blood. 

[c]  Britton,         \c]  And  therefore  among  the  males  the  eldest  brother  and  his 

cap.  119.  posterity  shall  inherit  lands  in  fee  simple  as  heire  before  any 

Bract.  Jib. 3,       younger  brother,   or  any  descending  from  him,  because    (as 

a^E^  3^  as!  '^       Z»ift^o«  saith)  he  is  most  worthy  of  blood.    Quodprius  est  dignius 

3  JElia.    bycr     esty  and  qui  prior  est  tempore  potior  est  jure.     Si  quis  plures  JUios 

138.   Stanford     habueritfjus  proprietatis  primo  descendit  ad  primogenitum^  eo  juod 

prar.  5a.  58.       inventus  est  primo  in  rerum  nature*    In  king  Alfred^  time  knights 

Awwrr^a^.'i.      ^^^  ^  *  ^  descended  to  the  eldest  sonne,  tor  that  by  division  of 

3aE.3;'di«^nt.  them  between  males  the  defence  of  the  realme  might  be  weak- 

80.  Bra.  lib.  4,  ened ;  but  in  those  days  socage  fee  was  divided  between  the 

an.    Reta,       heires  males,  and  therewith  agreed  GlanviU,    *  Cum  quis  hcsredi" 

^G\  ^vilM'b  7     ^oiem  habens  moriatur,  Sfc.  si  plures  reliquerit  JUios,  tunc  distingui' 

ca.*i*.   ifirror     '**'"  ^^^^  iUefuerit  miles,  siveperjeodum  muitare  tenens,  aut  liber 

cap.  1,  sect  3!    sockmannus,  quia  si  miles  Juerit  aut  per  militiam  tenens,  tunc 

•  olanvill.  secundum  jus  regni  Anglia  primogenitus  JUius  patri  succedit  in 

Ub.  7.  c*P- 3»      toto,  Sfc,  si  verb  Juerit  liber  sockmannus,  tunc  quidem  dividetur 

Pi?U«  ««i  K    hiereditas  inter  omnes  JUios,  Sec,  1 2).    But  hereof  more  shall  be 

said  nereaiter  m  his  proper  place. 


(3)  But  if  the  land  purchased  by  the  middle  brother  toas  holden  of  the  elder 
brother,  tvho  accepts  homage  of  him,  the  land  shall  descend  to  the  younger  brother 
by  13  E,  I,  Avowfy,  335.    Hal.  MSS.--[Note  72.] 

(1)  Here  lord  Coke  writes,  as  taking  it  for  granted,  that  feudal  tenures 
subsisted  in  England  before  the  Conquest.  But  this  is  a  controverted  point 
amoqgst  our  best  writers.  See  post.  64.  a,  where  a  note  is  given  on  this 
subject. 

(2)  See  in  Robins.  Gavelk.  an  elaborate  dissertation  on  the  origin,  an- 
tiquity, and  universality  of  partible  descents.  The  author  pursues  his  subject 
amongst  the  Jews,  Greeks,  and  Romans,  and  afterwards  amongst  most  of  the 
modem  nations  in  Europe,  and  then  proceeds  to  inquire  into  the  state  of 
our  own  law  of  descents  before  the  Conquest  See  page  20.  See  also  lord 
Hale's  learned  researches  into  the  history  of  the  law  otdescents  in  his  Hist,  of 
the  C-  L.  c.  11.  p.  206. — [Note  73.] 


L.  1.  C.  1.  Sect.  6.        Of  Fee  simple.  [14.  a. 


Sect.  6. 

JLSOy  it  h  to  be  understood,  that  none  shall  have  land  of  fee  simple 
by  descent  as  heire  to  any  man^  unlesse  he  be  his  heire  of  the  whole 
blood.  For  if  a  man  hath  issue  two  sonnes  by  divers  venters,  and  the  elder 
purchase  lanis  in  fee  simple,  and  dye  without  issue,  the  younger  brother 
shall  not  have  the  land,  but  the  uncle  of  the  elder  brother,  or  some  other  hi$ 
next  cosin,  shall  have  the  same,  because  the  younger  brother  is  but  of  half  t 
blood  to  the  elder  {^). 


lyrO  man  can  be  heire  to  a  fee  simple  by  the  common  law,  w]  Bract.  Kb.  4. 

[jd]  but  he  that  hath  sanguinem  duplicatum,  the  whole  blood,  Idem,  Ub.  s, 

that  18,  both  of  the  father  and  of  the  mother,  bo  as  the  halfe  ^o-  ^5-  Britton, 

blood  is  no  blood  inheritable  by  descent  (3);  because  that  he  j^  V^'  ^**"' 

that  18  but  of  the  halfe  blood  cannot  be  a  compleat  heire,  for  ^  £  '   ^^^ ' 

that  he  hath  not  the  whole  and  compleate  blood  (4),  and  the  law  John  GiffoM's 

in  descents  in  fee  simple  doth  respect  that  which  is  compleat  and  case,  31  £.  3. 

perfect.    And  this  maxime  dotn  not  onely  hold  where  lands  v**"^^'^**^ 

(whereof  Li«/^(w»  here  speaketh)  are  claymed  or  demanded  as  4oAs^6  4E.a. 

heire,  [e]  but  also  in  case  of  appeale  of  death :  for  if  one  brother  Formd.  49.  Vid. 

be  slaine,  the  other  brother  01  the  halfe  blood  shall  never  have  BatcUff'*  case* 

an  appeale  (albeit  he  shall  recover  nothing  therein  either  in  the  3  Co.  40,41. 

realtie  orpersonaltie)  because  in  the  eye  of  the  law  he  is  not  ^J^"^^"^* 

heire  to  him.     Also  this  rule  extends  to  a  warranty,  as  our  m'7E.4.i5. 

author  himselfe  elsewhere  holdeth  ( 6  ] .  Sect.  737. 


(3)  The  exclusion  of  the  half  blood  by  our  law  is  variously  accounted  for. 
Sir  Martin  Wright  considers  it  as  a  consequence  of  the  rules  established  for 
restricting  the  succession  to  the  descendants  of  the  first  feudatory,  in  con- 
fonmty  to  the  strict  notion  of  feuds.  See  Wright's  Ten.  184,  where  the  ex- 
clusion of  lineal  ascent  is  excused  on  the  same  principle.  See  also  Blackst. 
Law  Tracts,  v.  1.  p.  213.  8vo.  ed.  where  the  feuoal  reason  is  explained  more 
at  large,  though  the  author  admits  that  the  practice  eoes  much  further  than 
the  principle  will  warrant.  Others  there  are,  who  insist,  that  the  true  reason, 
why  the  brothers  of  different  venters  cannot  inherit  to  each  other,  is  the 
aversion  our  Saxon  ancestors  had  to  second  marriages,  which  they  are  said 
to  have  deemed  at  best  but  a  permitted  fornication.  But  this  unfavourable 
idea  of  the  vota  iterata  was  not  peculiar  to  the  Saxons,  or  any  other  descend- 
anta  of  the  ancient  Germans.    See  Tayl.  Elem.  Civ.  L.  294. — [Note  74.J        ^ 

(4)  See  what  is  observed  on  lord  Coke's  explanation  of  the  meaning  of  the 
term  vahole  Uoodj  in  1  Sid.  200.    See  too  1  Vent.  424,  and  2  P.  Wms.  667. 

(5)  But  daughters  by  different  femes,  though  they  cannot  inherit  to  each 
other,  may  inherit  together  to  their  father,  because  the  descent  is  immediate 
from  the  father.  See  R.  Robins.  Disc,  on  Inher.  2d  ed.  p.  37,  and  Bro.  Abr. 
tkscent,  pi.  20,  and  1  Ro.  Abr.  627.^ — [Note  75.] 

(6)  So  brother  of  half-blood  shall  not  have  error  on  fine  levied  by  the  elder 
brother  J  though,  if  there  had  not  been  such  fne,  the  landtvould  descend  to  him. 
Hal.  MSS* — Nota,  if  A,  purchases  a  reversion  expectant  on  an  estate  for  life, 
and  dies  vnthout  issue,  regularly  his  brother  of  the  half-blood  shall  not  be  heir 
to  him  ;  because  though  xvhen  there  is  a  mesne  seisin,  he  ought  to  make  himself 
heir  to  him  who  is  last  actually  seised;  yet  V)hen  there  is  not  such  a  mesne  seisin, 
he  ought  to  make  himself  heir  to  him  in  whom  it  frst  vests  by  purchase^     Yet 

see 
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Sect.  7. 

A  ND  if  a  man  kath  isiue  a  ionne  and  a  daughter  by  one  venter^  and  a 

^     son  oy  another  venter,  and  the  sonof  the  first  venter  purchase  lands  in 

fee  and  die  without  issue,  the  sister  shall  have  the  land  by  descent,  as  heire 

to  her  brother  (i),  and  not  the  younger  brother,  for  that  the  sister  is  of  the 

1»hole  blood  of  her  elder  brother. 

n^HIS  is  put  for  an  example  to  illustrate  that  which 

hath  been  o;^  said,  ana  needeth  no  explanation.  ri4.*l 
BrittoD,  ^nd  herewith  agreeth  Britton.  L  b  '  J 


Sect.  8. 

^  ND  also,  where  a  man  is  seised  of  lands  in  fee  simple,  and  hath  issue 
a  Sonne  and  daughter  by  one  venter,  and  a  son  by  another  venter,  and 
die,  and  the  eldest  son  enter,  and  die  without  issue,  the  daughter  shall  have 
the  land,  and  not  the  younger  son,  yet  the  younger  son  is  heire  to  the  father, 
but  not  to  his  brother.  Bui  if  the  elder  son  doth  not  enter  into  the  land 
after  the  death  of  his  father,  but  die  before  any  entry  made  by  him,  then 
the  younger  brother  may  enter,  and  shall  have  the  land  as  heire  to  his  father. 
Sut  where  the  elder  son  in  the  case  aforesaid  enters  after  the  death  of  his 
father,  and  hath  possession,  there  the  sister  shall  ha/oe  the  land,  became 
possessio  fititris  de  feodo  simplici  facit  sororem  esse  haeredem.  But  if 
there  be  i  brothers  by  divers  venters,  and  the  elder  is  seised  of  land  in  fee, 
and  die  without  issue,  [and  his  uncle  enter  as  next  heire  to  him,  who  also 
dies  without  issue  (i)t>J  ^^^  the  yonger  brother  may  have  the  land  a$  heire 
to  the  uncle,  for  that  he  is  of  the  whole  blood  to  him,  albeit  he  be  but  of 
the  halfe  blood  to  his  elder  brother. 

**  QEISED  of  lands  in  fee  simple.*'    These  words  exclude  a 
r  n  9^  £  ^  Qii  seisin  in  tee  taile,  albeit  he  nath  a  fee  simple  expectant. 

30.    31  ^3.     L/1  (^)  ^^  therefore  if  lands  be  given  to  a  man  and  his  wife. 

Count,  de  Vouch.  88.  39  £.  3,  tit.  Toucbef.  37  Ajs.  p.  4.  40  £.  3.  9.  4a  £.  3.  10. 
39  £.  a^  foL  13.  7  H.  5.  3.  (1  Ro.  Abr.  697.)  (Cro.  Cha.  411.  Post.  a8i.) 
(3  Co.  40,  41.) 

and 

see  M.  1  Car.  C.  B.  Cro*  no*  16.  HodgeMnscn  and  WoocL  A.  having  issue  S, 
a  son  by  one  venter,  and  C.  by  another,  devises  to  B»  and  the  heirs  nude  of  his 
body,  remainder  to  the  heirs  nude  of  the  ftocb  of  the  devisor,  and  to  the  heirs  male 
of  their  bodies,  remainder  to  the  devisor* s  rteht  heirs,  and  dies.  B*  dies  uathout 
issue.  Ruled,  that  C  shall  take  as  heir  nuSe  of  the  devisor,  because  it  is  quaa 
an  entail  according  to  Littleton,  sect.  30.  But  k  seems,  that  the  fee  shall  descend 
to  him,  since  it  is  a  void  devise  (f  thefse  simple,  and  doth  not  vest  by  purchase 
in  the  eldest  son,  but  by  descent.    Hal.  MSS.--  [Note  76.] 

1  ^  to  her  brother,  onutted  in  L.  &  M.  and  Roh. 

1  }f  All  between  the  brackets  omitted  in  Roh.  edit. 
[2)  7  H.  4.  16.    Vid.  38.    Ass:  8.    Hal.  MSS. 
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and  to  theheires  of  dieir  two  bodies,  the  remainder  to  the  faeires 
of  the  husband,  and  they  have  issue  a  sonne,  and  the  wife  dyeth, 
and  he  taketh  another  wife,  and  hath  issue  a  soane,  the  father 
dieth,  the  eldest  son  entreth,  and  dietfa  without  issue,  the  sec^ond 
brother  of  the  halfe  blood  ^all  inherit;  because  the  eldest  sonne 
by  his  entry  was  not  actually  seised  of  the  fee  simple,  being  ex- 
pectant but  onely  of  the  estate  taile  (s).  And  the  rule  is,  that 
paueuio  JratrU  de  feodo  dmplici  Jacit  sorcrem  esse  hseredem^  and 
here  the  eldest  son  is  not  possessed  of  the  fee  simple  but  of  the 
estate  taile(4^.  And  where  Littleton  speaketh  onely  of  lands,[g]  [g]  5^4*^0.7, 
yet  there  shaJl  be  possesnojratris  of  an  use  (5),  of  a  seigniory,  a  ?  '^SS:.*?:  ?®' 
rent,  an  advowson  (6)  and  of  other  hereditaments.  ^         "  ^ ' 


"  And  the  Mest  son  enter.**    [h]  These  words  are  materially  IK]  10  Ass.  97. 
added  when  the  father  dies  seised  of  lands  in  fee  simple,  for  if  the  34  Ass.  10. 
eldest  son  doth  not  in  that  case  enter,  wen  without  ^^^^i^^ 

E25.n  question  the  youngest  oc^  sonne  shall  be  heire,  because  voucb.  88. 
^    J  as  it  has  beene  said  before  regularly  he  must  niake  him*  3a  £.  3.  tit. 
selfe  heire  to  him  that  was  last  actually  seised  (or  to  Vouch.  94. 
the  purchasor),  and  that  was  to  the  father  where  the  eldest  sonne 
did  not  enter.     And  therefore  Littleton  addeth,  that  the  sonne  is 

to  the  father,    [t]  But  when  the  eldest  sonne  in  this  case  [d  n  H.4.  ii. 


doth  enter,  Uien  cannot  the  youngest  sonne  being  of  the  halfe  ^  ^  3*  3o* 

blood  be  heire  to  the  eldest,  but  the  land  shall  descend  to  the  ^  As^'p.\ 

sister  of  the  whole  blood.     Yet  in  many  cases  albeit  the  sonne  Ratdlffe^  case, 

dodi  not  enter  into  lands  descended  in  fee  simple,  the  sister  of  the  3  Co.  41. 
whole  blood  shall  inherit,  and  in  some  cases  where  the  eldest 
Sonne  doth  enter,  yet  the  younger  brother  of  the  halfe  blood  shall 
be  heire. 

[it]  If  the  fiither  maketh  a  lease  for  yeares,  and  the  lessee  en-  [fc]  5  £•  4-  7»  1>* 

trevi  and  *  dieth,  the  eldest  sonne  dieth  during  the  tearme  before  S  ?*  "^^  ^^ 

enti^  or  receipt  of  rent,  the  younger  sonne  of  uie  halfe  blood  shall  ^  £.'/*tit 

not  mherite,  but  the  sister  ( a  ) ;  because  the  possession  of  the  les-  Releases,  28. 

see  for  yeares  is  the  possession  of  the  eldest  sonne,  so  as  he  is  (Post  943. 

actually  aeised  of  the  fee  simple,  and  conseouently  the  sister  of  ^o.  125. 

the^olebloodis  to  be  heire(3).  Hie  same  law  it  is  if  the  lands  3^0.40,41.) 
be  holden  by  knights  service,  and  the  eldest  sonne  is  within  age, 

*  Tk€  wnb,  the  fiitber,  teem  iMNttr^  in  thit  place,  tee  Mr.  Ritso's  Introduction,  p.  11 7. 

and 

» 

(3)  Acc.  Bro.  Abr.  Discent^  pL  13,  14,  and  30.  Scire  Facias,  pL  126,  and 
Execution,  67.  1  Ro.  Abr.6a8,  and  see  1  Show.  245,  and  3  Mod.  357. 

(4)  Yet  the  remainder  was  in  the  elder  brother  to  give  or  forfeits  24  E»  3,  30. 
Hd.  MSS.— [Note  77.] 

(5)  See  Dy.  10.  b.  ii.  a.  Finch,  8vo.  ed.  31,  and  s  And.  146.  Note,  that 
lord  Coke  must  be  understood  to  mean  uses  before  the  statute  for  transferring 
uses  into  possession,  or  uses  not  executed  by  the  statute;  for  uses  within  the 
statute  are  legal  estates. — [Note  78.] 

(6)  So  of  a  copyhold  before  admittance^  4  Co.  22.  b.  Hal.  MSS.  See  acc. 
T>j.  391.  b.    Finch,  8vo.  ed.  21.— .(^Note  79.] 

(2)  Adj.  acc.  Mo.  125.  But  it  is  said  to  be  otherwise,  if  the  lease  is  of  a 
copyb^d,  unless  made  by  surrender.  3  Leon.  6g^  and  4  Leon.  38.^— [Note  80.] 

(3}  Yet  in  pleadingy  u  shall  not  be  said  seisin  in  demesne.  Defendant  awmSf 
ieduue  L  S.  was  seised  in  his  demesne  ofjee  and  granted  rent;  plaint i^  re- 
ptioy  that  a  long  time  before  the  said  L  S.leased  to  him  for  years.  It  is  not 
a  plea  without  traversing  the  seisin  in  demesne*  T.  9  Car.  B,  R*  Weedon^s 
case.    Hal.MSS.--[Note8i.] 


15.  a.] 


Of  Fee  simple.        Lib.  1.  C.  1.  Sect.  8. 


(Post  191.) 


find  the  gardian  entreth  into  the  lands.    And  so  it  is  if  the  gardian 
in  soca^  enter  (4). 

But  in  the  case  aforesaid,  if  the  father  make  a  lease  for  life,  or  a 
gift  in  taile,  and  dyeth,  and  the  eldest  sonne  dyeth  in  the  life  of 
tenant  for  life  or  tenant  in  taile,  the  younger  brdther  of  the  halfe 
blood  shall  inherit ;  because  the  tenant  for  life  or  tenant  in  taile  is 
seised  of  the  freehold,  and  the  eldest  sonne  had  nothing  but  a 
reversion  expectant  upon  that  freehold  or  estate  taile,  and  there- 
fore the  youngest  sonne  shall  inherit  the  land  as  heire  to  his  father, 
who  was  last  seised  of  the  actual  freehold.  And  albeit  a  rent  had 
beene  reserved  upon  the  lease  for  life,  and  the  eldest  sonne  had 
received  the  rent  and  dyed,  yet  it  is  holden  by  some*  that  the 
younger  brother  shall  inherite,  because  the  seisin  of  the  rent  is 
no  actuall  seisin  of  the  freehold  of  the  land.  But  35  Ass,  pi.  2, 
seemeth  to  the  contrary,  because  the  rent  issueth  out  of  the  land, 
and  is  in  lieu  thereof  (5),  wherein  the  onely  question  is,  whether 
such  a  seisin  of  the  rent  oe  such  an  actual  seism  of  the  land  in  the 
eldest  son  as  the  sister  may  in  a  writ  of  right  make  herselfe  heire 
of  this  land  to  her  brother.  But  it  is  cleere,  that  [/]  if  there  be 
bastard  eignef  and  mtdier  puisne,  and  the  father  makeUi  a  lease  for 
life  or  a  gift  in  taile  reserving  a  rent  and  die,  and  the  bastard  re- 
ceive the  rent  and  dye,  this  shall  barre  the  mtdier,  for  the  reason  of 
that  standeth  upon  another  maxime,  as  shall  manifestly  appeare  in 
(Post  244,  a)    ^^  ap^  place,  Sect  399. 


•  7  H.  6.  34» 
per  Halls  k 
JLogdington. 
35  Ass.  p.  3. 


[2]  14  E.  2. 
Bastard  a6. 
Vid.  Sect.  399. 


[m]  7K6.  9. 

a*4- 


(8  Co.  35,  b. 
Post,  191,  b. 
4  Co.  58,  b.) 


"  Seised  of  lands:*  [nt]  (6)  But  in  this  case,  if  the  eldest 
sonne  doth  enter  and  get  an  actuall  possession  of  the  fee  simple, 
yet  if  the  wife  of  the  father  be  indowed  of  the  third  part,  and  the 
eldest  sonne  dyeth,  the  younser  brother  shall  have  the  reversion 
of  this  third  part  notwithstancung  the  elder  brother's  entry;  be- 
cause that  his  actuall  seisin  which  he  got  thereby  was  by  the  en- 
dowment defeated  ( 7 ).  But  if  the  eldest  sonne  had  made  a  lease 
for  life,  and  the  lessee  had  endowed  the  wife  of  the  father,  and 
tenant  in  dower  had  died,  tlie  daughter  should  have  had  the  rever- 
sion, because  the  reversion  was  changed  and  altered  by  the 
lease  for  life,  and  the  reversion  is  now  expectant  on  a  new  estate 
for  life. 

"  Enier." 


(4)  See  accordingly,  tlioush  the  lord  seize  the  land  in  socage  as  guardian  in 
chivalry »  11  Ass.  6.  34  Ass,  10.  See  12  EHtu  Dy,  292,  so  is  to  copyholder 
or  tenant  at  ivill*  Quiere  of  tenant  by  sufferance.  Hsu.  MSS.F— In  Jenx.  24a, 
it  is  said,  that  the  entry  of  a  devbee  for  years  will  make  a  possessio  Jratris. 
See  Vin.  Abr.  Descent,  K.  pi.  34.  See  further  on  this  subject  in  the  case  of 
Newman  and  Newman,  Wus.  vol.  2.  p.  516. — [Note  82.] 

(5)  Nota,  Af.  24  Car.  B.  R,  between  Ames  and  Cooke,  ruled  that  in  such 
case  seisin  of  rent  doth  not  makejpossesaio  fratris.  Hal.  MSS^-^ee  8.  C.  ace. 
All.  88. — S.  p.  adjudged  ace  Irin.  Term,  1657,  between  Piper  and  Masters, 
MS.  Rep.  by  Glyn,  J.— [Note  83.] 

(6)  See  post.  31.  a. 

(7)  So  it  is,  if  father  makes  lease  for  life,  and  qftertoards  recovers  against  him 
by  default,  and  dies,  and  the  ddest  son  enters,  against  tuftom  the  lessee  recovers 
per  quod  ei  deforceat.  8  Ass.  6.  Iftnife  recovers  dofmer  by  erroneous  judgment 
against  the  elder  brother  and  dies,  the  sister  shall  have  error ;  and  if  me  re* 
verses  the  judgment,  she  shall  hold  against  the  brother.  7  H.  5.  4.  Son  barred 
^M  folse  verdict  in  mort  d'auncestor  ;  the  sister  shall  have  attaint  and  reverse 

the  judgment  i  but  qftertoards  the  brother  shall  enter.  Keh*  iig.b,  HaL  MSB  — 
[NoteB4.] 


L.  1.  C.  1.  Sect.  8.        Of  Fee  simple.  [15.  a.  15.  b. 

"  Enter  *^  Hereupon  the  question  groweth,  whether  if  the 
father  be  seised  of  divers  seveitdl  parcels  of  land  in  one  county, 
and  after  the  death  of  the  father  the  sonne  entreth  into  one  par- 
cell  generally,  and  before  any  actuall  entry  into  the  other  dyeth, 
this  general!  entry  into  part  shall  vest  in  him  an  actual  seisin  in  the 
whole,  so  as  the  sister  snail  inherit  the  whole.  And  this  is  a  quaere 
in  21  H.  7,  33  a.  (8).  ai  H.  7.  33# »- 


\}n 


^  And  some  doe  take  a  diversitie  when  an  entry 
shall  vest,  or  deve^  an  estate,  that  there  must  be  seve-  (^^^  ^b^*  !>•) 
rail  entries  into  the  several  parcels,  but  where  the  pos- 
session is  in  no  man,  but  the  freehold  in  law  is  in  the  heire  that  0  ^^^^  ^^^ 
entreth,  there  the  generall  entry  into  one  part  reduceth  all  into 
his  actual  possession.  And  therefore  if  the  lord  entreth  into  a 
parcel  generally  for  a  mortmain,  or  the  feoffor  for  a  condition 
broken,  or  the  disseisee  into  a  parcell  generally,  the  entry  shall 
not  vest  nor  devest  in  these  or  like  cases,  but  for  that  parcell. 
But  when  a  man  dies  seised  of  divers  parcels  in  possession,  and 
the  freehold  in  law  is  by  the  law  cast  upon  the  heire,  and  the  pos- 
sesion in  no  man,  there  the  entry  into  pared  generally  seemeui  to 
vest  the  actuall  possession  in  him  in  uie  whole.  But  if  his  entry 
in  that  case  be  speciall,  viz.  that  he  enter  only  into  that  parcell,  and 
into  no  more,  there  it  reduced  that  parcell  only  mto  actuall 
possession. 


"  A  man  seised  of  lands"    What  then  is  the  law  of  a  rent,  ad-  £«]  ,g  e,  a,   ^ 
vowson,  or  such  things  that  lie  in  grant?     [f]  If  a  rent,  or  an  quare  imped, 
advowson,  do  descend  to  the  eldest  sonne,  and  he  dyeth  before  he   i77-   3  H.  7. 5- 
hath  seisin  of  the  rent,  or  present  to  the  church,  the  rent  or  ad- 
vowson ( 1 )  shall  descend  to  the  yongest  sonne,  for  that  he  must 
make  himselfe  heire  to  his  father,  as  hath  been  oflentime  said 
before.     The  like  law  is  of  offices,  courts,  liberties,  franchises,  n-i  ,-  v  «  ^ 
commons  of  inheritance,  and  such  like,     [h]  And  this  case  differ-  \^^  ^  ^^  ' 
eth  from  the  case  of  the  tenant  by  the  courtesie,  for  there  if  the  3  k.  7.  5^ 
wife  dieth  before  the  rent  day,  or  that  the  church  become  voyd,  (Post.  39,  a.) 
because  there  was  no  laches  or  default  in  him,  nor  possibility  to 
set  seisin,  the  law  in  respect  of  the  issue  begotten  by  him  will  give 
him  an  estate  by  the  courtesie  ofEn^nd.    But  the  case  of  the 
descent  to  the  yongest  sonne  standeth  upon  another  reason,  viz. 
to  make  himselfe  heire  to  him  that  was  last  actually  seised,  as  hath 
beene  said. 

"  Injee  simple  J'    [1]  For  halfe  blood  is  not  ren>6cted  in  estates  [i]  8  R  3, 11. 

in  taile,  because  that  the  issues  doe  claime  in  by  descent,  per  49£-,3-  i^- 

Jbrmam  doni^  and  the  issue  in  taile  is  ever  of  the  whole  blood  to  the  I^cl"ffc'«  cue 

donee(3).  3  ^'''  ^^' 

**  W  Possessio  Jratris  dejeodo  simplici  fiat  sororem  esse  harC'  W  Bracton, 
dem/*   Hereupon  foure  things  are  to  be  observed,  every  word  }f^  *'  j"^  ^^'  * 
afanost  being  operative,  and  materiall.    First,  that  the  brother  Britton^*^^ 
must  be  in  actuall  possession;  for  possessio  est  quasi  pedis  poskio.  cap.  1 19. 
Secondly,  defeodo  simplici  exclude  estates  in  taile.    Thirdry,j^Y  Fkt.  U.  6,  c.  1. 

sororem  *4  E.  3-  3o- 

(8)  Adjudged  according  in  the  point  P,  j^EUz,  B.  R.  Hal.  MSS. 

(1)  If  it  XBOS  an  advomson  in  gross.  But  seisin  of  a  manor  is  ^od  seisin  of 
adwmsony  common,  Sfc.  appendant  or  appurtenant.  18  i7. 6. 24.  Hal.  MSS.-^ 
[Note  85.] 

(2)  8  jS.  3.  11.   12  £..4.  ig.  49£.  3.  12.  ^  E,  2. Formedon  49.  Hal.MSS. 


15.  b.]  Of  Fee^imple. ,       L.  1.  C.  1.  Sect.  8. 

p}  Ratdiffe*8  iororem  eue  haredem.  So  as  f/]  saror  est  hares  facta^  and  therefore 
caie.  3  ^«  43*  some  act  must  be  done  to  majce  her  heire,  and  the  yonger  sonne  is 
[«]  Brittoo,  hisres  natus  [m]  if  no  act  be  done  to  the  contrary.  And  albeit  the 
cap.  1 19.  words  be  Jacit  sorarem  esse  heredeniy  yet  this  doth  extend  to  the 

issue  of  the  sister,  &c.  who  shall  inherit  before  the  yonger  brother. 

Fourthly,  Of  dignities^  whereof  no  other  possession  can  be  had  but 

(Cre.Cfas.Goi.)  such  as  descend  (as  to  be  a  duke,  marquesse,  earle,  viscount,  or 

baron)  to  a  man  and  his  heires,  there  can  be  no  possession  of  the 
brother  to  make  the  sister  inherit  (3),  but  the  yonger  brother, 
bein^  heire  (as  IMUeUm  saith)  to  the  &ther,  ^all  inherit  the 
digmtie  inherent  to  the  blood,  as  heire  to  him  that  was  first 
created  noble. 

And  you  shall  understand  that  concerning  descents  there  is  a 

law,  parcell  of  the  lawes  of  Englandf  calkd  jus  corona,  and 

dlffereth  in  many  things  from  the  generall  law  concerning  the 

6  H.  4. 1.  subject.     As  for  example,  the  king  m  any  suit  for  any  thing  thajt 

pertaines  to  the  crown  shall  not  shew  in  certaine  his  cosinage  as 
a  subject  shall  do,  or  as  he  himselfe  shall  do  for  things  touching 
ffi]  34  H.  6,  his  dutchie.  [n]  And  in  the  ease  of  the  king,  if  he  hath  issue  a 
Fi'c^*  &  Sonne  and  a  daughter  by  one  venter,  and  a  sonne  by  another 
as  £?3[  ob^de^  venter,  and  purcmueth  lands  and  dieth,  and  the  eldest  son  enter 
natisultiamuv.  &nd  dieth  without  issue,  tlie  daughter  shall  not  inherit  these 
(4  lost  S06.)      lands,  nor  any  other  fee  simple  lands  of  the  crowne,  but  the 

yonger  brother  shall  have  them.  Wlierein  note  that  neither 
possessio  Jratris  doth  hold  of  lands  of  the  possessions  of  the 
crowne,  nor  halfe  blood  is  no  impediment  to  ttie  descent  of  the 
lands  of  the  crowne,  as  it  fell  out  in  experience  iifler  the  decease 
of  king  Edward  the  sixth  to  the  queene  Mary,  and  from  aueene 
Mary  to  queene  Elizabeth,  both  which  were  of  the  half  olood, 
and  yet  inherited  not  onely  the  lands  which  king  Edward  or 
queen  Mary  purchased,  but  the  ancient  lands  parcell  of  the 
crowne  also. 
PI.  Coo.  abi  A  man,  that  is  king  by  descent  of  the  part  of  his  mother, 

•upra.  purchases  lands  to  him  and  his  heires,  and  dies  without  issue, 

this  land  shall  descend  to  the  heire  of  the  part  of  the  mother ; 

but  in  the  case  of  a  subject,  the  heire  of  the  part  of  the  father 

shall  have  them. 

Oi  Co.  19,  b.  So  khig  Henry  the  eighth  purchased  lands  to  him  and  his  heires, 

C«lfin'i  case.)     a^ji  ^^^  having  issue  two  daughters,  the  lady  Mary,  and  the 

lady  Elizabeth ;  afler  the  decease  of  king  Edward,  the  eldest 
daughter  queen  Mary  did  inherit  only  all  his  lands  in  fee  simple. 
For  the  eldest  daughter  or  sister  of  a  king  shall  inherit  aU  his 

fee 
o    I  II        I        II  I.    ■ 

(3)  Accordingly  adjudged  in  parliament^  H,  16  Car,  Cro.  n.  4.  Lord  Gray*s 
oase,  tohkh  was  a  barony  by  wrtt ;  and  there  agreed,  that  where  lord  Gray  being 
harm  by  writ  is  created  earl  of  Kent  to  him  and  his  heirs  male  of  his  body,  and 
he  has  issue  two  sons  by  several  venters,  and  the  ddest  has  issue  a  daughter,-  the 
barony  shall  go  to  the  daughter^  and  the  earldom  to  the  younger  brother,  land 
doth  not  draw  the  barony  to  it.  But  if  it  was  a  feudal  title  of  honour,  as  of  the 
earldom  if  Arundel  or  barony  of  Berday,  there  possessio  fratris  should  hold 
HoeU;  because  the  tide  is  annexed  to  the  land, — So  of  an  office  of  dignity,  and 
ei  ratione  the  office  of  high  chamberlain  qfEndand  descended  to  the  earl  of 
Linsey  of  the  whcle  blood,  and  departedfrom  the  Une  male  of  the  earl  of  Oxford i 
and  adjudged  accordingly  in  parUament.  Hal.  MSS.-— See  lord  (^ray*^  <^2>^  ^^ 
large  in  Coll.  Proc.  on  cuums  of  Bar.  195,  and  the  case  about  the  office  of  I«sd 
chamberlain,  in  same  book,  173,  and  W.  Jo.  96..-*[Note  86. J 
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fee  simple  lands.  So  it  is  if  the  king  purchaseth  lands  of  the 
custome  of  gavelkind,  and  die  having  issue  divers  sonnes,  the 
eldest  Sonne  shall  only  inherit  these  lands  (4).  And  the  reason 
of  all  these  cases  is,  for  that  the  qualitie  of  the  person  doth  in 
these  and  many  other  like  cases  alter  the  descent,  so  as  all  the 
lands  and  possessions  whereof  the  king  is  seised  in  jure  cororugy 
shall  secundum  jus  coroms  attend  upon  and  follow  the  crowne,  PLCom.  fo.  947. 
and  therefore  to  whomsoever  the  crowne  descend,  those  lands  and  0  ^^*  ^SB) 
possessions  descend  also,  for  the  crowne  and  the  lands  ,  ^  7"^fol'^4^ 

[\Q^  ~l  wheredf  the  king  is  seised  injure  cortnue^  are  cc3*am-  (piowd.  i<^ 
'    I  comtantia.      If  the  right  heire  of  the   crowne  be  244>  345.) 
attainted  of  treason,  yet  shall  the  crowne  descend  to 
him,  and  eo  instante  (without  any  other  reversall)  the  attainder 
is  utterly  avoided,  as  it  fell  out  in  the  case  of  Henry  the 
seventh  ( 1 ).     [o]  And  if  the  king  purchase  lands  to  him  and  [0]  43  £•  d» 
his  heires,  he  is  seised  thereof  injure  corona ;  dfortioriy  when  he  ^^^  *®- 
purchases  land  to  him  his  heires  and  successors  (2). 
But  hereof  this  little  taste  shall  suffice. 


(4)  Nota,  by  the  common  latUy  the  king  is  a  corporation^  and  purchases  made 
hy  Am  after  assumption  of  the  crotvn  vest  in  a  politic  capacity.  Henccj  if  an 
usurper  purchases  lands,  and  the  right  heir  resumes  the  crooMy  ne  shall  have  the 
purchases,  et  h  converse,  an  usurper  shall  have  the  purchases  made  by  a  rightful 
king  so  long  as  he  has  the  croum*  So  it  happened  in  the  cases  ofM,j^  //.  5. 
//.  6.  E.  4.  i^.  3.  H,  7.  But  nota,  purchases  made  before  accession  of  the 
crown,  or  descents  from  coUatertd  ancestors  afler  accession  of  the  croum,  vest  ,m 
a  natural  capacity  ;  and  therefore  in  the  re-ademption  of  the  crown  by  Edvsard  4, 
there  nas  a  special  act  to  give  to  the  Icing  all  the  possessions  of  Hen.  6.  But 
such  lands  are  qualified  and  affected  differetmyfrom  those  of  other  persons.  They 
^iU  pass  by  letters  patent  only,  and  without  livery;  and  the  grants  of  them  shall 
not  oe  avoided  by  nonage,  et  similiter.  As  to  acquisitions  by  conquest  by  the 
king  of  England,  they  are  annexed  to  his  crown  as  his  purchases  are,  as  Irelandy 
Man,  Berwick,  Calais,  and  the  New  Plantations,  the  ancient  territories  of  Nor- 
mandy, Acquittaine,  Anjou.  And  also  many  other  lands,  which  descended  in 
En^ndjrom  collaterat  ancestors,  though  in  their  original  vested  in  a  natural 
capacity,  yet  partly  by  attainder,  pardyby  long  continuance  united  to  the  crown^ 
partly  by  occupation,  were  in  some  manner  annexed  to  the  crown,  and  will  go  mth 
St.  Yet  see  Rot.  Pari.  13  R.  2.  n.  32,  dux  Lancastriae  creatus  dux  Aquitanis  cum 
mere  et  misto  imperio  tenend.  de  rege  ut  rege  Francis. — Hal.  MSS. — [Note  87.] 

( 1 }   So  it  is,  though  he  be  an  alien,  as  happened  in  the  case  of  king  James. 
The  reason  is,  because  the  king  is  a  corporation.     Hal.  MSS. — [Note  80.], 

(2)  See  this  subject  very  fully  and  learnedly  considerea  in  the  case  of 
the  dutchy  of  Lancaster,  Plowd.  312,  in  which  it  was  held  that  a  lease  of 
dutcfaj  land  was  not  avoidable  by  reason  of  the  nonage  of  £dw.  6,  and  in  the 
case  of  Willion  and  Berkley,  Plowd.  223,  in  which  a  remainder  to  the  king 
and  the  heirs  male  of  his  body,  was  held  to  be  an  estate  tail  within  the  statute 
d€  donis,  in  the  same  manner  as  if  the  limitation  had  been  to  a  subject,  and  not 
to  be  a  fee  simple  conditional.    See  further,  7  Mod.  78.— [Note  89.] 
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Sect.  9. 


A 


ND  it  is  to  wity  that  this  word  (iitfaeritance)  is  not  onefy  intended 
fvliere  a  man  hath  lands  or  tenements  by  descent  of  inheritage,  btU  also 
every  fee  simple  or  taile  (3)  which  a  man  hath  by  his  purchase  may  be  said 
an  inheritance^  because  his  heires  may  inherit  htm.  For  in  a  writ  of  right 
which  a  man  bringeth  of  land  that  was  his  owne  purchase,  the  wnt  shall 
say,  qoain  clamat  esse  jus  et  haereditatem  suam.  And  so  shall  it  be 
said  in  divers  other  writs  which  a  man  or  woman  bringeth  of  his  owne 
purchase,  as  appeara  by  the  Register, 

Sect.4^46. 57.  «  j4^^  it  is  to  toit*'    This  kinde  of  speech  is  used  twice  in 

69- *o-*oo-  ^"  Chapter,  and  oftentimes  by  our  authour  in  all  hia 

's^  93Q  ola!  Aree  bookes,  and  ever  teacheth  us  some  rule  of  law,  or  generall 

9^'  374^  3B0.  or  sure  leading  pomt,  as  you  shall  perceiye  by  reading,   and 

993. 300. 305.  observing  of  the  same,  which  for  the  ease  of  the  studious  reader 

419, 490, 491.  I  have  observed. 

489. 63a-  697- 

749. 

[a]  Sect.  739.  **  Quam  damai  esse  jus  et  hereditatem  suam^    [a]  Here  our 

Bract  lib.  9,  authour  declareth  the  right  signification  of  this  word  (inhe-' 

fc.  69,  b.  FIcta,  ritancej.    And  true  it  is  that  m  the  writ  of  right  patent,  Ac 


f  P  \  Ss!  bS  ^l^^^do  dominus  remittit  curiam  mam,  the  words  of  the  writ  be» 
C  Of  3  3i  •/  quam  clamat  esse  jus  et  hareditatem  suam.  And  in  the  or^ec^  in 
m  Regut  capitCy  in  a  cut  in  vitd,  [b]  when  the  defendant  claimeth  by  pur- 
IbL  1,  9.  dbase,  the  writ  is,  quam  damat  esse  jus  et  hareditatem  suam.  And 

^^•^^193-)  with  Littleton  agreeth  the  Register,  foL  4,  &  332,  and  the  booke 
]^«?"!fip  o*ia  ^  49  ^-  3-  ^*>  against  sodaine  opinions  7  H.  4.  5.  10  H.  6.  9. 
?  H.  4:t.  39  ^-  ^-  38.    Pi.  Com.  Wimbeshe'B  case,  47.    And  jet  in  7  H. 

10  H.  6.  9.  4.  5f  which  is  the  booke  of  the  greatest  weight,  sir  WiUiam 
99IL6.  38.  Thiming  chiefe  justice  of  the  conunon  bench  (as  it  seemeth 
pw>^  ^Wim.  doubting  of  it)  went  into  the  chancery  to  enquire  of  the  chancery 
bMbe'icaie  *  ^^^  ^^  ^^^  forme  of  the  writ  in  that  case ;  and  they  said  that  the 
47*  &  5B«  b/       forme  was  bothe  the  one  way  and  the  other,  so  as  thereby  the 

opinion  of  Littleton  is  confirmed,  and  the  booke  in  6  £.  3,  fo.  30, 
6  E.  3.  30.         is  notable;  for  there  in  an  action  of  waste  the  plaintife  supposed, 

that  the  defendant  did  hold  de  hareditate  sua^  and  it  is  ruled^ 
that  albeit  the  plaintife  purchased  the  reversion,  yet  the  writ 
Ithould  serve.     And  there  it  is  said,  it  hath  beene  scene,  that  in 
a  cut  in  vita^  the  writ  was,  which  the  demandant  claimed  as  her 
r^fit  and  inheritance^  when  it  was  her  purchase.    And  so  this 
point  wherein  there  mieht  seem  some  contrariety  in  bookes  is 
y9. 9.  cft.  5.        manifestly  cleared.     But  in  the  statute  of  W.  a,  cap,  5,  de 
1  E.  9,  tit.         hareditaie  uxorum  by  construction  of  the  whole  statute  is  taken 
^^  bT  ^T  ^     onely  for  the  wives  inheritance  by  descent,  and  not  by  purchase, 
TN.B.  a4^b.    ^  appeareth  in  1  E.  2,  tit.  Quare  imped.  43.    35  H.  6.  54. 
- '    '    *  F.  N.B.  34.  b. 

[e]  6  Co.  59,53,  There  be  some  that  have  an  inheritance  M,  and  have  It 
Countes  de  .  neither  by  descent,  nor  properly  by  purchase,  but  by  creation  ; 
BC^V *7**  ^  when  the  king  doth  create  any  man  a  duke,  a  marquesse, 
the  Prince's  ca.  ^^^^^9  viscount,  or  baron  to  him  and  his  heires,  or  to  the  heires 
(4  Inst.  196.)  males  of  his  bodie,  &c.  he  hath  an  inheritance  therein  by  crea- 
tion.    A  man  may  have  an  inheritance  in  title  of  nobilitie  and 


(3)  or  tailcy  not  ii^  L.  and  M. 
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dignitie  three  manner  of  wayes,  that  is  to  say,  by  crea- 
r  ig.  T  tion,  by  descent,  and  by  (x:^  prescription  (i).  By 
I      ly     J  creation  two  manner  of  ordinary  wayes  (for  I  will  not 

speak  of  a  creation  by  parliament)  by  writ,  and  by 
letters  patent.    Creation  by  writ  is  the  ancienter  way ;  apd  here 
it  is  to  be  observed,  that  a  man  shall  gain  an  inheritance  by 
writ  (  3  ).    King  Richard  the  second  created  John  Beauchampe  at 
HciUe  baron  oi  Kedermister  hy  his  letters  patents,  bearing  date  (la  Ca  6^, 
the  loth  October^  anno  regni  nti  li,  before  whom  there  was  ■^^*^'  ^') 
never  any  baron  created  by  letters  patent,  but  by  writ.    And  it 
is  to  be  observed,  that  if  he  be  generally  called  by  writ  to  the 
parliament,  he  hath  a  fee  simple  in  the  baronie  without  any 
words  of  inheritance.     But  if  he  be  created  by  letters  patent,  the 
state  of  inheritance  must  be  limited  by  apt  words,  or  else  the 
grant  is  void.    If  a  man  be  called  by  writ  to  the  parliament,  and 
die  writ  is  delivered  unto  him,  and  he  dieth  before  he  cometh  and 
sits  in  parliament,  whether  he  was  a  baron  or  no  ?     And  it  is  to 
be  answered  that  he  was  no  baron,  for  the  direction  and  deliverie 
of  die  v^it  to  him  maketh  not  him  noble ;  for  the  better  under* 
standing  whereof  it  is  to  be  knowne  that  the  words  of  the  writ  in 
that  case  are.  Rex,  Sfc,  E.  B,  de  D*  Chivalier  saliUenh     Q^ia  de 
adviutrntnto  et  assensu  cancitii  nostfi,  pro  quHusdam  arduu  et 
urgenHhas  negotiis  statum  et  defemionem  regnt  nostri  AngluBy  Sfc, 
eoncemenlibust    quoddam  parliamentum  nostrum  apud  civttatem 
ffeOnu  ^  ai  Odob.  proxtnu  Jkturo  teneri  ordinavinnu,  et  ibid* 
%>obiscum  et  cum  pralatts,  magnatibus  etprocerSnu  dicti  regni  nostri 
coBo^uium  habere  et  tractatum,  votit  in  Me  et  liseancti  quihus 
nobis  tenendni  Hrmiter  injungendo  mandamus^  quod  consiaeratis 
dictorum  negottorum  arduttate  et  periculis  itnmtnentibuSf  cetsante 
excusaiione  qu^nque.    dictis  die  et  loco  personaliter  interiitis  o^'*^*'  ^f 
nobiscum  et  cum  pralatis^  magnatibus,  et  proceribus  supradictiSf  Rotia^flTaiae. 
super  didti^  ne^otiu  tractatur*  vestrumque  consilium  in^pensur^^  S^.   8  H.  6.10. 
And  this  wnt  hath  no  operation  or  effect  until  he  sit  in  |>ar-  48  E.  3.  30. 
liament,  and  thereby  his  blood  is  ennobled  to  him  and  his  heires  ^  ^-  ^*  4^- 
linaJl,  aood  Uiereupon  a  baron  is  called  a  peer  of  parliament.  P>-Com.^33. 
[d]  And  if  issue  be  joined  in  any  action,  whether  he  oe  a  baron,   [iQ  35  H.  6.  46. 
Ac  or  no,  it  shall  not  be  tryed  by  jury,  but  by  the  record  of  ^  5*  ^'  ^i**" 
parijament,  which  could  not  appeafe  unlesae  he  were  of  the  ^  ^  P*  ^ 
pariiament  (3).     Therefore  a  duke,  earle,  &c.  of  another  king-  Ree^tt.  167. 
dM&e,  are  not  to  be  sued  by  those  names  here,  for  that  they  ai«  11  £.  3,  b^^ve 

not  473-  so  £.4. 9. 


,m       ^11    .^^ttkmmm^imimtmttamtmmm 


iw   ■»■  ill       -'    r        -t  '      '"   '  ■■"■    *"■  '» 


(i)  See  I  Bulstr.  196,  where  the  earldom  of  Arundel  is  mentioned  as  an 
instance  of  an  earldom  by  prescrmtion.  In  this  case  nUmy  curious  particulars 
oonceming  the  honour  (^Petroorth  are  mentioned. 

(2)  Baron  by  wit  takes  grant  of  the  same  batony  byjpaUnt^  This  determines 
his  barony  by  torit.  Otherwise  it  m,  if  the  barony  by  wit^was  Suspended.  1 1  Cn. 
Lord  Detawire's  case.  Sal.  MSS^But  the  doctnne  of  extinguishing  a  barony 
by  writ  by  acceptance  of  a  patent-barony  seems  questionable ;  for  it  suppos^ 
a  right  to  surrender  the  barony  by  writ.  See  in  Show.  Parliam.  Cas.  1,  Lord 
Fm^eck's  case,  in  which  the  house  of  lords  adjudged,  that  the  dignity  of  a 
viscount  could  not  be  surrendered  by  a  fine. — [Note  90.I  .    ^ 

(3)  This  doctrine  is  certainly  true  with  respect  to  baronies  by  wnt;  be- 
cause, as  lord  Coke  observes,  the  Wood  of  the  person  summoned  is  not  en- 
nobled, till  he  takes  his  seat  in  parliament.  But  the  case  of  nobffity  by  letters 
patent  is  difierent,  fbr  by  them  the  creation  is  perfect,  and  the  Wood  is  ennobled 
without  sittbg;  and  therefore,  in  lord  Banlbury's  Mse,  the  court  of  kings 

Fa  bench 
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not  peeres  of  our  parliament  (4).     And  albeit  the  (ureation  by 
C6  Co.  59,  writ  is  the  ancienter,  yet  the  creation  by  letters  patent  ia  the 

Coonteif  of        Burer,  for  he  may  be  sufficiently  created  by  letters  patent,  and 
Rutland « caje.)  mjyjg  noble,  albeit  he  never  sit  m  parliament. 
[e]  6  Co.  59, 53,       [e]  And  it  is  to  be  observed,  that  nobilitie  may  be  granted  for 
CoantetdcRut-  jg^m  of  life,  by  act  in  law  without  any  actuall  creation;  as  if  a 
a  H  *6^i  duke  take  a  wife,  by  the  intermarriage  she  is  a  duches  in  law,  and 

aa  Afti.  34.  ^^  of  a  roarquessc,  an  earle,  and  the  rest,  and  in  some  other 
la  K.  3,  breve  cases.  And  there  is  a  diversitie  betweene  a  woman  that  is 
954.  8  H.  4. 19.  noble  by  descent,  and  a  woman  that  is  noble  by  marriage. 
Vd**FM'*  f*^^  ^^^  '^*  woman,  that  is  noble  by  descent,  marrie  one  that  is 
lib.  6  c*.  10.  under  the  degree  of  nobilitie,  yet  she  remaineth  noble  still  (5)  ; 
If]  4  Co.  118,  but  if  she  gaine  it  by  marriage,  she  loseth  it  if  she  marry  under 
Actou't  cafe,  the  degree  of  nobilitie,  and  so  is  the  rule  to  be  understood.  Si 
tempore  Maris  ^no/JCT-  nobilis  nupserit  ignobili  desinit  esse  nolnlis.  [g]  But  if  a 
Brm^kToosme  duchesse  by  marriage  raarrieth  a  baron  of  the  realme,  she 
de  dignity  69.  remaineth  a  dutchesse  and  loseth  not  her  name,  because  ker 
14  H.  6.  18.       husband  is  noble  (6),  et  sic  de  ctFteris. 

^  '/•  ^'u*  I;  -A-nd  as  an  estate  for  life  may  be  gained  by  marriage,  so  may 

}fl  Q*Co  07^*  ^^  ^^^^  create  either  man  or  woman  noble  for  (7)  hfe  [A]  but 
ys!  Sir  GMrge  >^ot  for  yeares,  because  then  it  might  goe  to  executors  or  admi* 
Reyuel'scate.     nistrator6(8).     The  true  division  of  persons  is,  that  everie  man 

is  either  of  nobilitie,  that  is,  a  lord  of  parliament  of  the  upper 
house,  or  under  the  degree  of  nobilitie,  amongst  the  commons,  as 
kniffhts,  esquires,  citizens  and  burgesses  of  the  lower  house  of 
parliament,  commonly  called  the  house  of  commons ;  and  he  that 
18  not  of  the  nobilitie  is  by  intendment  of  law  among  the  com- 
mons (9]. 

*^  As  appears  by  the  Register**  Which  booke  in  the  statute 
of  W.  2,  ca.  34,  18  caHed  Registrum  de  cancMarid^  because  it 
containeth  the  formes  of  writs  at  the  common  law  that  issue  out 
of  the  chancerie,  tanauam  ex  qfficind  justitia.  There  is  a  register 
of  originall  writs,  ana  a  register  of  judiciall  writs ;  but  when  it  is 

spoken 

■ 

bench  held  that  a  peerage  claimed  under  letters  patent  is  not  triable  by  the 
record  of  parliament,  but  must  be  questioned  by  pleading  non  concessit*  See 
the  King  and  Knollys,  1  L.  Ra3nn.  10. — [Note  91. J 

(4)  Nota,  as  to  precedence  qfforeie;n  dukes,  earls,  Sfc,  it  differs  not,  though 
th^  have  not  voice  in  parliament,  Bui  a  Scotch  or  Irish  earl  summoned  to 
parliament  here  is  as  an  English  earl,  as  the  earl  of  Angus*  See  the  case  of 
thedutchess  of  Suffolk,  Hal.  M8S. — See  further  as  to  precedency  in  genenu, 
4  Inst  361,  and  Prynn  on  4  Inst  323;  and  as  to  the  precedency  of  Irish 
peers ;  see  a  tract  by  the  late  Earl  of  Egmont.— [Note  92.] 
See  14  H.  8. 43.    Dy.  79. 

But  in  some  books  it  is  said,  that  if  a  woman  noble  by  birth  marries  one 
ferior  nobility,  she  shall  be  styled  by  the  dignity  of  her  second  husband. 
Dutchess  of  Suffolk's  case,  Ow.  83.     See  S.  C.  O.  Bendl.  37— [Note  93.] 

(7)  It  has  been  supposed  that  a  ipan  may  be  noble  during  the  life  of 
another.    53  H.  6.  39,  by  Danby. — [Note  94.] 

(8)  As  to  the  degree  of  baronet,  it  ts  parcel  of  the  name;  and  therefore  capias 
against  L  S,  or  L  S.  knight,  cohere  he  is  baronet,  cannot  take  L  S.  baronet.  Noy^ 
n.  383.  Sir  Richard  Lucre's  case,  Tr.  10  Car.  B.  R.  Cro.  n.  6.  Sir  Henry 
Ferrers  case.  The  king  cannot  create  a  dwiity  voith  a  mesne  between  baron  and 
baronets,  gjac.  13  cS.  n.  51.  Hal.  MSB.— See  Noy  87.  Cro.  Cha,  371, 
and  13  Co.  81. — [Note  95.] 

(9)  See  2  lost  39.  50. 


peers;  s 
ofmferii 
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stpoken  generally  of  the  register,  it  is  meant  of  the  register 

original].    For  Uie  anti^uitie  and  excellencie  of  this  booke,  see 

in  my  preface  to  the  eighth  part  of  my  Commentaries.     This  ^*^  S**^-  ®^- 

excellent  booke  our  author  voucheth    divers   times   in  these  ^',^*8''8^^ 

bookesy  and  so  doth  he  divers  other  authorities  in  law  of  several  ^2'.  ^^q.  433. 

kinds,  but  with  this  observation,  that  he  citeth  no  authoritie  but  514. 643,  O44. 

when  the  case  is  rare,  or  may  seeme  doubtfull,  which  appeareth  657-  6^-  693. 

in  this,  that  he  putteth  no  case  in  all  his  three  bookes  but  hath  ^o^-  739- 

warrant  of  good  authoritie  in  law.     For  he  knew  well  the  rule, 

that  perspicua  vera  non  sunt  probanda.     And  the  like  observation 

is  made  of  Justice  Fitzherhert  in  his  booke  of  natura  hrevium^  that 

he  never  citeth  authoritie,  but  when  the  case  is  rare  or  was 

doubtfull  to  him.    The  authorities  which  our  author  hath  cited 

in  his  three  bookes  I  have  collected. 


[':•] 
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J  ND  of  such  things,  whereof  a  man  may  have  a  manuell,  occupa- 
tiofiy  possession  or  receipt,  as  of  lands,  tenements  rents  and  such 
like,  there  a  man  shall  say  in  his  count  couniant  and  plea  pleadant, 
that  such  a  one  was  seised  in  his  demesne  as  of  f(^e.  But  of  such  things, 
which  do  not  lie  in  such  manuall  occupation,  o^c,  as  cf  an  advowson  of 
a  church  and  such  like,  there  he  shall  say,  that  he  was  seised  as  of  fee, 
and  not  in  his  demesne  as  of  fee.  And  in  Latine  it  is  in  one  case,  qu6d 
talis  seisitus  fuit  in  dominico  suo  ut  de  feodo;  and  in  the  other  case,  qu6d 
talis  seisitus  fnit^  8cc.  ut  de  febdo. 

Ty  his  count  countant**    Count,  i.  e.  narratio,  cometh  of  tlie  (Doct.  PU.  83.) 

French  word  conte,  which'in  Latyne  is  narratio,  and  is  vulgarly 
called  a  declaration  (1).    The  original  writ  is  according  to  its 
name  breve,  briefe  and  short;  but  the  count,  which  the  plaintife 
or  demandant  makes,  is  more  narrative  and  spacious  and  certaine 
both  in  matter  and  in  circumstances  of  time  and  place,  to  the  end 
the  defendant  may  be  compelled  to  make  a  more  direct  answer ; 
so  as  the  writ  may  be  compared  to  logicke,  and  the  count  to  rhe- 
toricke:  and  it  is  tnat  which  the  civilians  call  a  libell.     And  in  that 
ancient  booke  of  the  Mirror  of  Justices,  lib.  2,  cap.  des  loiers,  Mirror  des 
coidors  are  serjeants  skilfull  in  law,  so  named  of  the  count  as  of  Ju»ncoa. 
the  principal  part,  and  in  W.  2,  ca.  29,  he  is  called  Serjeant  W.  a,  cap.  Qg. 
couMter{2). 

"  In 


(1)  Afl  to  the  form  of  a  count  or  declaration,  and  all  other  particulars  con- 
cerning it,  see  Cora.  Dig.  Pleader  C.  The  whole  of  lord  chief  baron  Comyns' 
woric  is  equally  remark£d)Ie  for  its  great  variety  of  matter,  its  compendious  and 
accurate  expression,  and  the  excellence  of  its  methodical  distribution;  but 
the  title  Pleader  seems  to  have  been  the  author's  favourite  one,  and  that  in 
which  he  principally  exerted  himself. — [Note  96.] 

(3)  See  further  on  the  antiquity  and  dignity  of  seijeants  at  law,  Black^t. 
Com.  5th  ed.  v.  1.  p.  24,  and  v.  3.  p.  26,  and  the  books  there  cited,  particularly 
Fortesc.  De  Laud.  Leg.  Ang.  c.  50.  Spelm.  Gloss.  335.  Pref.  to  10  Co, 
2  Inst  214.  Dugd.  Orig.  Jurid.  and  a  tract  by  the  late  mr.  Serjeant  Wynn, 
which  was  printed  in  1 765.    To  these  add  Waterh.  Comment,  on  Fortesc. 
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17.  a-  17.  b.]         Of  Fee  simple-      L.  1.  C.  1.  Sect.  10- 

(Foit.aas.)  <<iii  his  fka  fleadaM*'    Pladtum.    Here  LUiUton  teacheth 

good  pleading  in  this  point,  of  which  in  his  Third  Booke  and 
Chapter  of  Confirmation,  Sect.  534,  he  thui  saith,  And  know,  mu 
son,  that  it  is  one  of  the  most  honorable,  laudable,  and  jjrqfitaJik 
things  in  our  km,  to  have  the  science  of  well  pleading  in  actions  reals 
and  personals;  cend  therefore  loounsaile  thee  especially  to  imjUoy  thu 
courage  and  care  to  learne  this.  And  for  this  cause  this  word 
jlacitum  is  derived  d  placendo,  quia  bene  piacitare  super  omnia 
placet;  and  it  is  not,  as  some  haye  saidi  so  called  per  antiphrasin, 
quianon  placet. 

Bract.  Hb.  4,  ** Seised ;*  Seisittu,  commeth  of  the  French  word  seisnh  >•  ^' 
ft)l.963.  Idrai,  possessio,  saving  that  in  the  comroctn  law,  seised  or  seisin  is 
hb.  5,  feL  379.  properly  apply ed  to  freehold,  and  possessed  or  /KX^er^fon  properly 
fi)l!  905, 306.  ^  goo^  and  chattels;  although  sometime  the  one  is  used  instead 
Tlet  Ub.  5»c.  6-  ofUie  Other. 
Stanf.  Ftar.  8. 

F.  ConL  fo.iQii  **  In  his  demesne  as  of  fee,  in  dominico  suo  ut  in  feedo.''  Dentin 
Wrotesley'f  nicum  is  not  onely  that  inheritance,  wherein  a  man  hath  proper 
^'^*  dominion  or  ownership,  as  it  is  distinguished  from  the  lands  which 

another  doth  hold  of  him  in  service,  but  that  which  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary  sustentation, 
maintenance,  and  supportation  of  the  lord  and  his  houshold,  and 
savoureth  de  domo,  or  the  house,  either  ad  mensam,  for  hii  or  their 
board  or  sustemtation,  or  is  manually  received,  (as  rents  \  for  bear- 
ing and  defraying  of  necessary  charges  puUike  or  private.  Of 
these,  sailh  our  author,  he  should  plead,  mat  he  is  seised  in  de/mi^ 
fiico  suo  ut  defeodo,  u  e  defyodo  domimcaU,  seu  terrA  dominieaU 
seu  redditu  dominicali;  which  is  as  much  as  to  sav  demeyne  or 
demaine,  of  the  hand,  i.  e.  manured  by  the  hana,  or  received 
by  the  hand;  and  therefore  he  calleth  it  manuall  occupation,  pos* 
Booeidaj'.         s^on  or  receipt  ( 3 )  •    And  in  Domesday  demeane  land  is  cfuled 

inland;  as  for  example^  4  bowftas  terra  Je  inland,  et  10  baoatas  m 
servituu 

**  In  such  manuall  occupation^  Sfc."    There  is  nothinj^ 
in  our  author  but  is  worthy  0:^  of  observation.    Hereis  ri7."l 
the  first  (4-c.)  and  there  is  no  {Sfc.)  in  all  his  three  [^  i|  \J 
bookes  (there  being  as  you  shall  perceive  very  many), 
but  it  is  for  two  purposes.    First,  it  doth  imply  some  other  neces- 
sary matter.     Secondly,  that  the  student  may,  together  with  that 

which 


.^^i 


13^1 137*  cmd  547,  to  563,  where  the  author  is  so  full  and  explanatory  on  the 
same  subject^  that  what  he  has  collected  may  very  weU  be  deooaed  a  treatise 
upon  it  Mr.  Waterhouse,  though  a  very  prolix  as  well  as  extravagant  writer^ 
one  who  too  fTec}uently  exhausts  himself,  and  dii^usts  his  readers,  by  tedious^ 
useless,  and  ill-timed  digressions,  appears  to  have  been  a  man  of  considerable 
learning;  and  his  collections,  relative  to  the  antiquities  of  our  law,  may  some- 
times be  resorted  to  with  great  advantage,  and  may  veiy  much  fiicilitate  the 
labours  of  more  judicious  and  able  inquirers^ — [Note  97.] 

(3)  Vide  the  diversity  between  count  and  plea  in  some  cases.  In  debt  for 
rent  the  plaintiff  shall  cousit,  that  he  leased  toithout  showing  seisin  or  seisin  in 
demesne,  ai  ^.  7.  26.  So  in  Formedon,  quod  I.  S.  dedit  3  E.  3. 35*  5E.  3* 
16.  3^.3. 59.  15  £.  4. 17.  ButincotuUingdescent  in  writ  ^  entry,  he  ou£^ 
to  plead  seisin,  andin  pleading  a  giA  in  task.  He  ought  to  Mge  seisin  m  dememe. 
18  H.  6.  94.  15  £.  4. 17.  Hal.  MSS.  See  further  on  pleading  seisin  in  de- 
mesne,  post.  17.  b.— [Note  98.] 


L.  1-  C.  1.  Sect.  10-       Of  Fee  simple.  [ly.  b. 

which  oar  author  hath  said,  inquire  what  authorities  there  be  in  - 
law  that  treat  of  that  matter,  which  will  worke  three  notable 
efects;  first,  it  will  make  him  understand  our  author  the  betters 
secondly,  it  will  exceedingly  adde  to  the  reader's  invention:  ttid< 
lastlj.  It  will  fasten  the  matter  more  surely  in  his  memory ;  for  . . 
which  purpose  I  have  for  his  ease  in  the  beginning  set  downe,  in 
these  Institutes,  the  effect  of  some  of  the  principal  authorities  m 
law  as  I  conceive  them  concerning  the  same,  in  this  place  the 
{Sfc.)  implyeth  possession  or  receipt,  and  such  other  matter  am 
appeareth  by  my  notes  in  this  Section.  As  far  the  authorities  d!^ 
law,  you^  shall  find  the  effect  of  them  in  this  Section,  and  the  Uka 
of  ^  rest  oi  the  (^c.  ^  which  you  shall  find  in  the  Sections  here*' 
sfter  mentioned,  omittmg  those  ^for  avoyding  of  tediousnesse) 
that  either  are  apparent,  or  whicn  are  explained  in  some  other 
placesyviz.  Sect  so.  48,  102.  108.  )2o.  125.  136,  137. 146. 149. 

154.  164.  166,  167,  168.  177.  179.  183,  184.  194.  200.  30a.  310, 

ail.  317.  330.336. 233.  340.  24a.  344,  345b  3^.  363.  864.  369, 
370^  371.  379.  330,  33a,  3«3-  3«5»  3*6,  337-  3«9.  350-  335»  3^. 
341.  347, 348,  349,  350.  353. 355,  356.  359.  364,  365-  374.  375. 

377-  381-  384.  389. 393-  395-  397-  399-  40i,  40a.  410.417-  428- 
433. 447. 449. 464.  470,  471.  477. 483. 489.  500,  501.  533.  533. 

5S^>  553-  55^  55^'  5^^-  578.  591.  59^,  593»  594-  603.  613.  634, 
635.  630.  633.  634.  637,  638.  648.  659, 660, 661.  669. 687.  693. 
700.  718.  745.  748,  749.  All  which  I  have  observed  and  quoted 
here  once  for  all,  for  the  ease  of  the  studious  reader(i)« 

**  U*  dejiodo*'    Where  ( irf  J  is  not  by  way  of  similitude,  but  to  Brit,  aos,  ao6, 
be  undJerstood  positively  that  ne  is  seised  in  fee.     And  so  it  is  j^P^*    ^^^' 
where  one  pleads  a  descent  to  one  ut  jUio  et  haredif  that  is,  to  j^^^'  ^'^ 
Jo,  S.  that  18  sonne  andheyre,  etsicde  aeterisj  where  {iU)  denotat  ^ap.  15. 
ijpsam  veritatem. 

^  As  of  an  advowson**  Of  an  advowson  \i]  wherein  a  man  hath  \t\  7  E.  3. 6^ 

as  absolute  ownership  and  propertie  as  he  hath  in  lands  or  rents^  S4  £•  3-  74* 

yeS  he  shall  not  pleade  that  ne  is  seised  in  dondnioo  sua  ut  de  ^^  p'  5*  ^^ 

Jeoda  (3),  because  that  inheritance,  savouring  not  de  domo^  cannot  l^^  154.^^' 

either  serve  for  the  sustentation  of  him  and  his  houshold,nor  any  Mirror,  cap.ft> 

thing  can  be  received  for  the  same  for  defraying  of  charges.  And  aect.  17. 
therefiire  he  cannot  say,  that  he  is  seised  thereof  in  ehnUnico  suo  ut 

defeodo^  whereby  it  appeareth  how  the  common  law  doth  detest  (Boctr.  Ffac 

simony  and  all  corrupt  bargaines  for  presentations  to  any  b^iefice,  3^*  ^<^*  ^ 

but  that  \k'\  idoneajtersona  for  the  discharge  of  the  cure  should  be  p^*^  ^ 

presented  freely  without  expectation  of  any  thing:  nay,  so  cau-  Boiwd'rcmte. 
tioua  18  the  common  law  in  this  point,  that  the  pL  in  a  quare  impedk       .     . 
dioold  recover  no  damages  for  the  losse  of  his  presentation  untill 

the 


(1)  See  in  foL  33.  a,  the  note  in  respect  to  lord  Coke's  observation  on 
Littleton's  use  of  noUti  Sfc*  and  like  expressions. 

(s)  And  yet  in  34  H.  6.  34,  one  pleads,  that  the  king  was  seised  in  his 
dpmesne  aa  of  fee  of  an  advowson  in  gross.— See  also  26  £•  3.  64.  b,  where 
in  a  writ  of  right  of  advowson  by  an  abbot  against  the  countess  of  Ormond, 
the  plaintiff  counts,  that  one  R.  was  seised  in  his  demesne  as  of  fee  and  right, 
and  it  was  held  good.  If  a  church  be  impropriate,  the  impropriator  may  plead 
aeisia  in  his  denSme  as  of  fee*    Plowd.  503.^Note  99O 
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17.  b*]  Of  Fee  simple.       L.  1.  C.  1.  Sect.  10. 

the  itatute  of  fV^  a,  cap.  5.  ( 3)     And  that  is  the  reason  that  gar* 

tr\  8  £.  s.  dianin  socage  [/]  shall  not  present  to  an  advowson,  because  he  can 

FreseDtnient  al  take  nothing  for  it,  and  by  consequent  he  cannot  account  for  it. 

Eglise  10.  ^Q^  ^y  ^g  ^^  ^^  ^m^  meddle  with  nothing  that  he  cannot  ac- 

s-  E.^3.^lo.  count  for.     [m]  And  in  a  writ  o£  right  of  advowson,  the  patron 

99  £  3.  5.  shall  not  alledge  the  explees  or  taking  of  the  profits  in  himselfe 

31  £•  3-  but  IB  his  incumbent.     And  hereby  the  old  bookes  shall  be  the 

Jp'^^'fin^'  ^®'*cr  understood,  viz.  Bradony  lib,  4,  tract.  3,  cap.  nu.  5.    Est 

\^\  <^'  autem  dominicum^  quod  quis  hahet  ad  menscMy  et  propniy  skut  sunt 

[m]'?  £.  3.  63.  Boordlands,  Anglic^.    And  Fleta^  lib.  5.  ca.  5.    ^  eaUem  domi^ 

Bracton  363.  nicum  proprie  terra  ad  mensam  assignata.   Dominicum  etiam  dkitur 

37^*  ad  diffisrentiam  jsjus  quod  tenetur  in  servitio.    But  of  an  advowson 

Fleta,  hb.  5,  ^^^  g^^|j  ^^^  y^^  g)^^|  p|em|^  ^^i  he  is  seised  de  advoeatione  ut  de 

•"P-^-  feodoetjure{^Y 

7  £.  3.  4.  '^  Advowson"  Advocation  signifying  an  advowing  or  taking  into 

protection,  is  as  much  9a  jus  patronaius.  Sir  William  Herle  in 
7  £•  3,  fol.  4,  saith,  that  it  is  not  long  past,  that  a  man  did  know 
what  an  advowson  was;  but  when  a  man  would  grant  an  advowson^ 
he  granted  ecclesiam  the  church,  and  thereby  the  advowson  passed. 
45  £.  3.  5.  Viae  45  £.  3.  5.     But  surely  the  word  is  of  greater  antiquity;  for 

in  the  Register  there  is  an  originall  writ  de  recto  advocationis^  and 
in  the  originall  writ  of  assise  de  darreine  presentment  the  patron 
["J  W.  a,  ca.  5.  is  called  advocatus.  [n]  Vide  W,  3,  ca.  5.  And  so  doth  fo]  Brae- 
fo  ^4^^  ^'  ^^^  *^'  ^*™'  Advocatus  autem  did  poterit  ille,  ad  quem  pertinet 
jus  advocationis  alicuius,  ut  ad  ecclesiam  prasentet  nomine  proprio  et 
[p]  Fleta,  lib.  5»  non  alieno^  And  [p]  Fleta  lib.  5,  cap.  14,  agreetb  herewith  almost 
cap.  14.  totidem  verbis:  Advocatus  est  ad  quem  pertinet  jus  advocationis 

alterius  ecdesue,  ut  ad  ecclesiam  nomine  proprio  non  alieno  possit 

prasentare. 


(3)  Advomon  assets.    Recovery  in  value  for  advowson  shall  be  12 d,  for 
every  mark  [the  church  is  worth  by  the  year  J.    8  £.  3.  Recovery  in  value,  11. 
Hal.  MSS.     The  words  between  the  brackets  are  added  from  Fitzh.  Abr. 
As  to  an  advowson's  being  assets  and  valuable,  see  post.  374.  b.  and  the  note 
there  given  on  the  subject. — [Note  loo.] 

(4)  Office  de  ballivi  parci  vel  hundredi  not  demesne,  yet  the  esplees  shall 
he  laid,  7  E.  3.  63.  S  E,  3.  55,  Corody  not  demesne,  17  JEJ.  a.  Nuper 
obiit  12.     Tithes  tohether  demesne,  Dy.  85.     One  grants  a  rent  charge,  the 

frantee  brings  annuity,  and  declares  of  a  grant  virtute  cujus  fuit  seisitus  in 
ominico  suo  ut  de  feodo.  By  some  this  is  electing  to  have  it  as  a  rent  charge, 
3  E,  6.  Dy,  65.  But  ruled  contra,  and  the  pleading  good  in  substance,  M,  43, 
44  Eliz,6.  R,  Case  of  dean  of  Rochester.  Nou,  n.  16a.  Af.  11  Car.  B,  R. 
Cro.  n.  24.  Sprint  and  Hickes,  a  Bulst,  148.  Hal.  MSS.  The  dean  of 
Rochester's  case  is  in  Noy  37.  2  And.  106,  &  Ow,  73. — A  man  entitled  to 
a  road  pleads  seisin  of  it  in  dominico  suo  ut  dejeodo  et  in  jure.  3  H.  6.  7.  In 
nativo  habendo  esplees  alleged,  and  yet  the  count  for  the  villein  only  de 
Jeodo  etjure,  39  H.  6.  32. — ^Where  a  reversion  depends  on  an  estate  for  years, 
tjiere  pleading  either  seisin  in  demesne  as  of  fee,  or  seisin  as  of  fee,  will  be 
good ;  but  if  the  reversion  be  on  an  estate  of  freehold,  only  seisin  in  demesne 
can  be  pleaded.  Plowd.  191.  a.  See  accord.  Dy.  101,  in  Culpepper's  case. 
It  is  said,  that  a  reversion  or  remainder  belonging  to  the  king's  tenant  tit  capUe 
formerly  entitled  the  kins  to  wardship,  though  the  statute  17  £.  2.  de  jnre'- 
rogativd  regis,  cap.  1,  speaks  of  lands  ot  which  the  tenant  dies  seised  in  donunico 
suo  ut  dejeodo,  Stanf.  Praerog.  8.  a.  Plowd.  11.  See  further  as  to  pleading 
seisin  in  demesne,  ante,  17,  a.  n.  3.  Stanf.  Prserog.  8.  a.  14.  a.  Doctnn.  Piac« 
287,  &  Com.  Dig.  Pleader  C.  35.— [Note  101.] 


L.  1.  C.  1.  Sect.  10-      Of  Fee  simple.        [17.  b.  18.  a.] 

pratentare.     And  [if\  Britton  cap.  92,  the  patron  is  called  avotu,  [9]  Britton, 

and  the  patrons  are  called  advocatiy  for  that  they  be  either  foun-  ^'^P*  93* 
ders  or  maintainers  or  benefactors  of  the  church,  either  by  build- 
ing, dotation  or  increasing  of  it,  in  which  respect  they  were  also 
called  oo/rcmt,  and  the  advowson  jus  patronatus. 

Ana  it  is  to  be  understood  that  there  is  a  great  [r]  diversity  r^i  g*  h.  6. 11 

inter  advocationem  medietatis  ecdesue,  Sfc.  et  medietaiem  advocationu  b.  per  Priiot  ' 

ecdesuB  ( 5) ,  and  o^  their  severall  remedies  for  the  same.     For  the  14  H.  6. 15, 

advowson  of  the  moity  is,  when  there  be  severall  patrons  and  two  P«»*  Newton. 

fieverall   incumbents  in  one  church,  the  one  of  the  one  m6ity  ^  ^'      *' 

thereof,  and  the  other  of  the  other  moity,  and  one  f.'n.  B.  3i,b. 

LlS.n  ^  part  as  well  of  the  church  as  of  the  towne  allotted  10  Co.  135,136. 

'J  to  the  one,  and  the  other  part  thereof  to  the  other;  and  R-Smithe's  caic. 

in  that  case  each  patron  it  he  be  disturbed  shall  have  a  ^  ^  '^' 

quart  mpedity  quod  permittat  ipsum  prasentare  idoneam  personam  45£.  3.  jq. 

ad  medtetatem  ecdesue  (1).  17  £.  3.  78. 

17  £.  a.     Dower  163.    (4  Co.  75.    5  Ca  102.    a  lost.  375.) 

But  if  there  be  two  coparceners,  and  they  do  agree  to  present  (10  Co.  135. 

by  tume,  each  of  them  in  truth  hath  but  a  moity  of  the  church ;  ^'  N-  ®*  33) 
but  for  that  there  is  but  one  incumbent,  if  either  of  them  be  dis- 
turbed, she  shall  have  a  quare  impedity  Sfc.  prasentare  idoneam- 
personam  ad  ecdesiamy  for  that  there  is  but  one  church  and  one 

mcumbent,  and  so  of  the  like  (2  ) .    But  in  [s]  the  said  case  of  two  H  Britton, 

coparceners,  one  of  them  shall  have  a  writ  of  right  of  advowson  ?[  ^^' 

de  medietate  advocationis;  for  in  truth  she  hath  but  a  tight  to  a  droit  68,  69. 

moi^;  but  in  the  other  case,  where  there  be  two  patrons  and  two  F.  N.B.  31,  b. 

incumbents  in  one  church,  each  of  them  shall  have  a  writ  of  right  ^^<^  33*  «• 

of  advowson  de  advocatione  medietatis,  ?  Ji.  ^'  ®' o 

17  E.  3.  38. 

75f  76.     7  E.  3.  3«7-     B  E.  3.  495.     32  Ass.  p.  33.     14  H.  4.  10.  33  E.  3,  quar. 
imp.  ig6. 

And  as  there  may  (as  hath  beene  said)  be  two  severall  parsons 
m  one  church,  so  there  may  be  two  that  may  make  but  one  parson 

in  a  church,     [t"]  Britton  saith,  si  ascun  esglise  soit  done  a  divers  [4  Britton, 

persons  per  un  sole  avowee  ntd  ne  se  pura  pieadre  per  assise  de  juris  ^^'  ^36« 
ulrum  ne  nul  estre  implede-  sans  V autre,  8fc.    And  therewith  agreeth 

Fieta*     [u]  Item  licet  aliqua  ecclesia  divisajuerit  inter  duos,  sive  [u]  Flcta,  Ub.  5, 

bona  sua  haheant  communia  sive  separata^  dum  tamen  unicum  habeant  ^^  '9* 
advocaJtumy  nuUus  eorum  sine  alio  agerepoterit  vel  implacitari.  And 

FUzh. 


(5)  But  note  that  this  diversity  doth  not  hold  in  the  case  of  a  rectory;  ibr 
in  Holland's  case,  4  Co.  75,  the  pleading  was  ad  medietatem  rectoria,  whereas 
it  should  have  been  ad  rectariam  medietatisy  and  yet  it  was  taken  by  the  court 
to  be  the  same  in  eflect — [Note  103.] 

(1^  Accordingly  in  Smith's  case,  10  Co.  135.  b.  it  was  agreed,  that  quare 
in^eait  prasentare  ad  medietatem  ecclesugy  shall  only  be  when  there  are  two 
several  patrons  and  two  several  incumbents  of  distinct  parts  of  the  same 
church ;  but  in  that  case  the  court  implied  as  much,  because  the  count  alleged 
a  seisin  de  advocatione  medietatis.  In  Windsor's  case,  Cro.  Eliz.  686,  where 
the  count  was  of  the  advotxaon  of  txoo  partSy  the  court  held  the  declaration  to 
be  bad;  but  then  it  was,  because  by  otner  parts  of  the  declaration  it  appeared 
that  the  churdi  was  entire,  and  that  there  was  but  one  incumbent,  and  con- 
sequently that  the  plaintiflTs  title  was  to  two  parts  of  the  odvo/tMon^  and  not 
to  an  advowson  of  two  parts. — [Note  103.] 

(3)  See  further  on  this  subject  Doder.  Advows,  31.  2  Leon.  36.  Dy.  78. b. 
ft  399.  W.Jo.  4469  Sc Wik.  Tol.  a.  p.  935, ft  331. 


18.  a.]  Of  Fee  simple.      L.  1.  C.  1.  Sect.  11. 

F.  N.  B.  49,  a    Fiissh*  sfuth,  that  tiro  prebendaries  may  be  one  panon  of  a  diiircfa, 

who  shall  joyne  in  ^  juris  uirum^  so  as  one  rectory  may  be  annexed 
to  two  severall  prebends,  and  both  of  them  make  but  one  parson. 
But  where  one  is  parson  of  the  onemoity  of  a  church,  and  another 

J.  N.  B.  49»  p.    of  the  other  moity,  as  hadi  been  said,  there  one  of  them  diall  have 

a  juris  utrum  against  the  other,  and  in  the  writ  shall  name  him 
persona  medietatis  ecdesia,  Sfc,  But  for  avoyding  of  suspicion  of 
curiositie  if  we  should  proceidd  any  further  herein,  we  wul  attend 
what  Littleton  will  furtnerteach  us. 


Sect.  11. 

y^.  ^D  note,  that  a  man  cannot  have  a  more  hrge^r  greater  ettaierf- 
inheritance  than  fee  simple. 

HTHIS  doth  extend  as  well  to  fee  simples  conditional  and 
qualified,  as  to  fee  simples  pure  ana  ibsolute.  For  our 
aCiAor  speaketh  here  of  the  amplenesse  and  greatnesse  of  the 
estate,  and  not  of  the  perdurablenesse  of  the  same.  And  he» 
that  hath  a  fee  simple  conditional!  or  oualified,  hath  as  ample  and 
great  an  estate,  as  he  that  haCh  a  tee  simple  absolute ;  so  as 
the  diversity  appearetb  betweene  the  quand^  and  quality  of  the 
estate. 

From  this  state  in  fee  simple,  estates  in  taile  and  all  odier  par- 
ticular estates  are  derived;  and  therefore  worthily  our  author* 
beginneth  his  First  Booke  with  tenant  in  fee  simple,  foe  h  prin* 
cipaUoribus  seu  dignioribus  est  inchoandum. 

**  Cannot  have  a  more  large  or  greater  estate,  S^cJ*  For  thi» 
[a]  PI.  Com.  cause  two  [a]  fee  simples  tu>solute  cannot  be  of  one  and  the 
^^u^^iy^'  selfe-same  land.  If  the  kine  make  a  gift  in  taile,  and  the  donee 
onH  flTK^^rot  IB  attainted  of  treason,  in  Uiis  case  the  kina  hath  not  two  fee 

3911.0.  mer  33.      .       ,      .     ,  .         .     ^i  '         .      .  •       •     z*®  j      ^       •       t 

16  Elis.  Simples  m  him,  viz.  the  ancient  reversion  m  fee,  and  a  fee  smiple 

Pier  330.  determinable  upon  the  dying  without  issue  of  tenant  in  taile,  but 

9  Marie,  ^p^  of  them  are  consolidated  and  conjoined  together  (4).    And 

Aiuten's  caie.    Pa.  38  Elis.  rot.  108,  in  Q«ar.  Imp.  betweene  the  Qneene,  PI.  and  tbe 
Bishop  of  Uncolne,  Hiusey  and  others,  deff.  15  £.  4.  6.  8. 

SO 

-'^-     r  r  '  -— . - 

.(4}  See  ace.  Cro.  Elis.  519.  Hob.  393,  and  W.  Jo.  6 — The  kin^  shall 
he  satd  to  be  in,  in  point  of  reverter^  and  shall  avoid  leases  by  tenant  tn  taiL 
PUfind,  552.  Tr.  %  tar.  Rot.  730,  and  atljudged  H.  3  Car,  Hutt*  n.  and  Crook 
n»  4»  sir  Thomas  Holt's  case.  A  tenant  Jor  li^  remainder  to- B*  his  son  and 
heir  apparent  in  tail^  remaittder  to  A's.  rtght  Msrs.  Am  grants  rent  choree  to  C 
and  hu  heirSf  A,  and  B*  Imyyfine  to  the  use  of  A.  and  hia  heifSy  A.  imfsf^jt  D. 
and  dies  having  issue  B,f  and  ruled,  that  D.  mail,  hold  oharged,  far  hi  the  fine 
&a  hoe  a  fie  consolidated  in  him;  V)hich  qusere.  For  M,  10  Jac^  B*  R.  Bmstr. 
n*  35,  tn  Errington*s  case.  A.  and  B*  his  voUe  tenants  in  tail  special^  remainder 
to  i^  right  heirs  of  A.  have  issue  a  son  and  a  daughter;  the  son  bu  indenture 
makes  lease  for  40  ^^ears  to  commence  dUr  the  maker's  deaths  thefither  being 
dead;  the  son  dies  without  issue;  the  daughter  levies  a  fine  to  I.  S.  the  mother 
dies;  andalthough  this  lease  is  partly  dersved  out  of  the  fee  dmple^and  by  the 
fine  L  S.  had  a  consolidated  fce^  yet^  because  the  daughter  wu  not  liaUe  to  the 

lease. 


L.  1.  C.  1.  Sect  12.      Of  Fee  simple.         [18.  a.  18.  b. 

so  it  is,  if  such  a  tenant  in  taile  doth  convey  the  land  to  the  king 

hia  heiret  and  successors,  the  king  hath  but  one  estate  in  fee 

flinmle  united  in  hiin»  and  the  king  s  grant  of  one  estate  is  good, 

ana  so  was  it  adjudged  in  the  court  of  common  pleas.    And  yet 

in  several  persons  by  act  in  law,  a  reversion  may  be  in  fee 

siiiiple  in  one,  and  a  fee  simple  determinable  in  another  by 

matter  ex  posit  facto ;  as  if  a  gin  in  taile  be  made  to  a  villeinej 

and  the  lord  enter,  the  lord  hath  a  fee  simple  qualified,  and  the 

donor  a  reversion  in  fee  (5).    But  if  the  lord  infeoffe  the  donor, 

now  both  fee  simples  are  united,  and  he  hath  but  one  fee  simple 

in  him.    But  one  fee  simple  cannot  depend  upon  another  by  the  (Plowd.  559. 

grant  of  the  partie ;  as  if  lands  be  given  to  ^-(6),  so  long  as  B.  jj^'^l^^^nch 

htth  heixes  or  his  body^  the  remainder  over  in  fee,  the  remainder  8^0.^113°^  ' 

is  TOjde  (  7 ).  1  Ro.  Abr.  827. 

Dy.  156,  b. 


Sect.  12. 

jf  L SO,  purchase  is  catted  the  possession  of  lands  or  tenements  that  a 
man  hath  by  his  deed  or  agreement y  unto  which  possession  he  commeth 
fioi  by  title  of  descent  from  any  of  his  ancestors,  or  of  his  cousins,  but  by 
his  owne  deed, 

J^URCHASE  in  l4atin  is  either  acfuisitum,  of  the  verbe 

acqusrOf  for  so  I  finde  it  in  the    original  Register  Bracton, 

C18.  T  *34*    ^^  terrisvel  tenementis^  qua  f^  viri  et  midieres  *'**•  *•  ^  ^^ 
1^  *  J  conpmctim  acauisvoerunt^  S^c.  nracton  calleth  it  per^ 

qwsitumi  and  by  [&]  GtanviU  it  is   called   quastus  [6]  GlHirilL 

or  perquisituntm  lib.  7,  cap.  1. 

A  purchase  is  always  intended  by  title,  and  most  properly  by  P^l*  ^  ^' 

S»»r  '^         vui?  *A  fo.  84,  and  121. 

some  kind  of  conveyance  either  for  money  or  some  other  c<c>n-  ^^  ito' Abr. 

sideration,  or  ireely  of  gift ;  for  that  is  in  law  also  a  purchase  ( 1 ).  ^,y ' 

Baft  a  descent,  because  it  commeth  merely  by  act  of  law,  is  not 

said  to  be  a  purchase ;  and  accordingly  the  makers  of  the  ac;t  of 

parliament 

tease,  consequently  the  conusee  shall  not  be  liable  to  the  lease  so  long  as  the  taU 
continues*  Vid.  M*  6  Jac.  B,  R,  n*  S2.  NedhanCs  case.  Tenant  in  tail,  re*- 
masnder  to  the  king,  is  attainted  of  treason.  The  king  shall  not  be  in,  in  point 
of  remainder,  but  as  long  as  the  tail  continues  shall  Ss  in  under  tenant  in  tail, 
and  subfect  to  his  charges^  and  so  it  differs  from  1Valsmgham*s  case,  where  the 
king  had  the  reversion.  Paradine*s  case.  JflaL  MSS.~-&e  air  Thomas  Holt's 
case  in  Hutt.  96,  and  Cro.  Cha.  103»  and  EninstonlB  case  in  2  Bulstr.  49. 
As  to  Nedham's  case  and  PtoidineV  case,  I  taike  them  to  be  the  saaie^ 
and  the  reader  will  find  it  reported  by  tbe  name  of  Poole  and  Nedham, 
Yelv*  i40.*^Note  104.] 

\s)  ^accpoit  117.  a.  '  .       .  .  -.^    » 

^6i  The  words  afu/ Att  Atf»rs  seem  wanting  here. 

,7)  Ace.  10  Co.  97.  b.  See  an  obaervation  on  Ihia  doctrine  by  lord  du 
justice  Taughan,  who  seems  to  question  it.    Vaugfa.  169,  270. 

(1)  In  rlowd.  11.  Saunders  arguendo  says,  that  one  may  have  hmd  by 
purdiase  three  wi^s,  by  bargain  or  ^  fiir  moneys  bj^  gift  without  any  reosm* 
pense^  and  by  way  of  remainder.— [Note  105.] 


18.  b.]  Of  Fee  simple.       L- 1-  C.  1.  Sect.  12. 

PL  Com.  Wim-  parliament  in  i  H.  5,  ca.  5,  speake  of  them  that  have  lands  or 
bishe's  ca.  47,  b.  tenements  by  purchase  or  descent  of  inheritance.  And  so  it  is 
1  H.  6,  cap.  6.     ^£  ^^  escheate  or  the  like,  because  the  inheritance  is  cast  upon, 

or  a  title  vested  in  the  lord  by  act  in  law,  and  not  by  his  own 

deed  or  agreement,  as  our  author  here  saith  (2).    Liice  law  of 

the  state  of  tenant  by  the  curtesie,  tenant  in  dower,  or  the  like. 

But  such  as  attaine  to  lands  by  meere  injury  or  wrong,  as  by 

disseisin,  intrusion,  abatement,  usurpation,  &c.  cannot  be  said  to 

come  in  by  purchase,  no  more  than  robbery,  burglarie,  pyracy, 

or  the  like,  can  justly  be  termed  purchase  (3). 

(Cro.  Jam.  366.        If  a  nobleman,  kmght,  esquire,  &c.  be  buried  in  a  church,  and 

Post  97,  a.        have  his  coat  armor  and  pennons  with  his  armes,  and  such  other 

3  Inst.  ao3.)       cnsignes  of  honour  as  belong  to  his  degree  or  order,  set  up  in  the 

church,  or  if  a  gravestone  or  tombe  be  laid  or  made,  &c.  for  a 
FcjgH.  4.  94,  monument  of  him,  [c]  in  this  case  albeit  the  freehold  of  the 
Mich.  10  Ja.  church  be  in  the  parson,  and  that  these  be  annexed  to  the  free- 
Eknc'^loP^m's  ^®'**'  ^^^  cannot  the  parson  or  any  take  them  or  deface  them, 
caic  *°   ^"*  *    ^^^  ^c  ^  subject  to  an  action  to  the  heire  and  his  heires  in  the 

honour 


(a)  The  abbot  of  Fountains  of  the  order  of  Cistercians  before  the  council  of 
Lateran  makes  ajeqffmenty  ana  the  land  escheats  to  him  after  the  council  of 
Lateran.  It  seems,  that  he  shall  not  be  charged  tvith  tithes^  because  it  is  not 
a  purchase.  Qusre,  M.  7  Jac.  B,  R.  Dickson  and  Waller.  Hal.  MSS.  It  was 
decreed  by  the  general  council  of  Lateran  in  1215,  that  the  privilege  of 
exemption  from  tithes,  enjoyed  by  the  Cistercians  and  other  religious  orders, 
should  not  extend  to  lands  purchased  after  that  council.  Ne  occasione  prvfji- 
legiorum  suorum  ecclesia  uUerius  pragraventur,  decemimus,  ui  de  alienis  terris 
et  a  tpodo  acquirendis,  8fc.  decimas  persolvant,  Sfc,  Gibs.  Cod.  listed.  3.  v.  p. 
700,  701.  This  explains  the  case  cited  byword  Hale. — An  escheat  in  appear- 
ance participates  of  the  nature  both  o£&  purchase  and  a  descent;  o£  the  Jbrmery 
because  some  act  by  the  lord  is  requisite  to  perfect  his  title,  and  the  actual 
possession  of  the  land  cannot  be  gained  till  he  enters  or  brings  his  writ  of 
escheat ;  of  the  latter,  because  it  follows  the  nature  of  >the  seignory,  and  is 
inheritable  by  the  same  persons.  But  strictly  speaking  an  escheat  is  a  title 
neither  by  purchase  nor  descent.  It  should  be  considered,  that  though  the 
lord  must  do  some  act  to  put  himself  into  the  actual  possession;  yet  his  title  to 
take  possession  commences  immediately  on  the  want  of  a  tenant,  and  this 
title  is  vested  in  him  without  waiting  for  his  own  deed  or  agreement,  and  as 
much  by  mere  act  of  lato  as  the  title  of  an  heir  is  in  the  case  of  a  descent; 
and  therefore  both  titles  are  equally  excluded  from  being  purchases.  On 
the  other  hand,  escheat  is  not  a  title  by  descent ;  for  the  lord  takes  in  his 
capacity  of  lord  of  the  seignory  of  which  the  land  escheated  was  holden, 
and  not  as  heir,  or  by  right  of  blood.  Nor  is  it  any  objection  to  this  way  of 
considering  the  title  by  escheat,  that  the  land  escheated  will  be  inheritable 
in  the  lord  as  land  by  purchase,  where  he  has  the  seignory  by  purchase, 
and  as  land  by  descent  where  he  has  the  seignory  by  descent;  for  the  reason 
of  this  is,  not  that  the  escheat  is  either  a  purchase  of  descent,  but  because 
the  escheat  follows  the  seignory,  from  which  the  right  to  it  is  derived,  as 
an  accessory  to  its  principal.  According  to  this  view  of  the  subject,  instead 
of  distributing  all  the  several  titles  to  land  under  purchase  and  descent,  it  would 
be  more  accurate  to  say,  that  the  title  to  land  is  either  by  purchase,  to  which 
the  act  or  agreement  of  the  party  is  essential,  or  by  mere  act  of  kern,  and  under 
the  latter  to  consider  first  descent,  and  then  escheat,  and  such  other  titles  not 
being  by  descent,  as  yet  like  them  accrue  by  mere  act  of  law.  See  on  this 
subject  Blackst,  Commented.  5.  v. 2.  p.  941,  and  201. — [Note  106.] 

Ca)  See  ace.  ante  3.  b. 
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honour  and  memory  of  whose  ancestor  they  were  set  up  (4). 
And  so  it  was  holden  Mick.  10  Ja,  and  herewith  agree  the 
lawes  [d]  in  other  countries.   Note  this  kind  of  inheritance.    And  [<Q  B.  Ctssa- 
some  hold  that  the  wife  or  executors  that  first  set  them  up,  may  °fn**  ^ol- 13- 
have  an  action  in  that  case  against  thos^  that  deface  them  in  «o^'^^2^«| 
their  time  (5).    And  note,  that  in  some  places  chattels  as  heir-   39 £.1^6. 9, 10. 
loomes  (as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead  1  h.  5,  tit. ' 
chattels  moveable)  may  go  to  the  heire  (6),  and  the  heire  in  that  Executon  108, 
case  may  have  an  action  for  them  at  the  common  law,   and  ^'  ^c*c^t. 
diall  not  sue  for  them  in  the  ecclesiasticall  court;  but  the  heire-  q  £.^?'  ,e. 
k>ome  is  due  by  custonfe  and  not  by  the  common  law  (7).  Madam wlche't 
And  the  [e]  ancient  jewels  of  the  crowne  are  heire-loomes,  and  case, 
shall  descend  to  the  next  successor,  and  are  not  devisable  by  ^1^^^^^ 
testament.     An  heire-loome  is  called  principalium  or  haredi^  ?i«  Co^tcu.^ 

Conntetudo  hundredi  de  Stretford  in   Coni   OxwC  est,  guhd  Int  adjadicatm 

karedes  tenementorum  infra  hundredum  pradictum  existentium  post  ^^  ^^  '^* 

tnortem  aniecessorum  suorum  habebunty  S^c.  nrincipaliumf  Angtic^^  ^^  ^*  in  Tbe- 

an  heire-loome,  viz.  de  quodam  genere  cataUorum,  tUensUiumy  S^c,  saor.  Sect  341 

optimum  plaustrum,  opttinam  carucam,  optimum  cwhum,  Sfc.  943,  &c 

Ow' author  hath  not  spoken  of  parceners  in  this  Chapter,  for 
that  he  hath  particular  Chapters  of  the  same. 

Gradus  Parenida,  S^c. 


(4)  See  Cro.  Jam.  367.  3  Bulstr.  151.  See  too  the  several  books  cited  in 
Vin.  Abr.  Descent  £. 

(5)  See  ace.  13  Co.  104,  where  it  is  said  that  afterwards  the  heir  of  the  per- 
son, in  honour  of  whom  the  tomb  is  erected,  shall  have  the  action. — [Note  107.] 

(6)  Heir-looms  bv  custom  cannot  be  alienated  by  devise.  See  post.  185.  b, 
and  1  Vem.  373. — [Note  108.] 

(7)  However,  personal  property  may  be  devised  or  limited  in  strict  settle- 
meat  to  one  for  hfe,  with  remainder  to  sons  and  daughters  in  tail,  so  as  to 
be  transmissible  like  heir-looms ;  but  the  goods  will  be  the  absolute  property 
of  the  first  tenant  in  tail,  and  be  conformable  to  all  the  other  rules  con- 
cerning executory  devises,  and  cannot  render  the  property  unalienable  longer 
than  lives  in  being,  and  si  years  after.  For  cases  of  heir-looms  by  devise 
and  settlement,  see  Gower  and  Grosvenor,  Barnard.  Ch.  Rep.  54.  Wyth 
and  Blackman,  1  Yes.  196.  Duke  of  Bri^water  and  Egerton,  3  Yes;  I3i. 
Boon  and  Comfbrth,  3  Yes.  377,  and  Tra&rd  and  Trafford,  3  Atk.  347. — 
See  further  on  the  subject  of  heir-loons,  Blackst.  Com.  5th  ed.  v.  s.  p.  437, 
and  YiB.  Abr.  JF/inr4ooiiiH— [Note  109.] 


Chap. 


18.  b.  19.  a.]  Of  Fee  taife.       L.  1.  C.  2.  Sect.  13, 


Chap.  2.  Of  Fee  taile.  Sect.  13. 


TT'E  NA  NT  in  fee  taile  i$  by  force  of  the  itatule  of  W.  t,  cap.  1 ,  for 
before  the  said  itatute^  all  inheritances  were  fee  simple;  for  all  the 
g^  which  be  specified  in  that  statute  were  fee  simple  conditional  at  the 
common  laWy  a$  appeareth  by  the  rehearsall  of  the  same  statute.  And  now 
by  this  statute^  tenant  in  taile  is  in  two  manners,  that  is  to  say,  tenant  in 
taile  generally  and  tenant  in  taile  specialL  ' 

(B  iMt  331O  *<  T'ENANT  in  fie  tatU*  TaUium,  or  feodum  taUiatum,  is  cle- 
MiRor,oAp.9.  •*•  ,jye4  of  ^e  French  worA  taHUr^  scmdere;  for  bo  Litdeton 
J^  J** *'«•  *•    himselfe  in  thii  Clw^r,  Sect  18,  saith. 

(Post  2%  t.) 

*'  The  statute  of  W.  a."    This  statute  was  made  in  13  £.  i, 
and  is  called  West.  2,  because  the  parliament  was 
holden  at  Westminster^  and  oc^  hath  tne  name  of  the  P  \Q^  T 
second,    because  another  parliament   was    formerly  I      .J 
(alnitsai.)      holden  at  Westminster  in  the  third  year  of  the  same 

king's  rai^e,  which  was  called  frestminster  the  first  And 
albeit  manie  parliaments  were  after  holden  at  Westminster  besides 
these,  yet  were  they  two  onely,  propter  CMcellentiam,  called  the 
statutes  of  Westminster.  And  the  act  intended  by  Litdeton  is 
W.^fCSLlf  upon  which  statute  our  author  in  the  Inner  Tempie 
did  learnedly  read,  whose  reeding  I  have.  Of  king  Ed,  1,  mod, 
5  E.  3. 14.         of  this  statute,  sir  William  Herle,  chiefe  justice  of  the  court  of 

common  pleas,  in  5  £.  3. 14,  saith,  that  king  E.  1.  was  the  wisest 

king  that  ever  was :  and  the  cause  of  the  making  diis  statute 

was  to  preserve  the  inheritance  in  the  blood  of  them  to  whom  the 

9  E.  a.  9S.         gift  was  made.    And  in  9  E.  3.  32,  he  saith,  that  they  were  tfage 

men  that  made  this  statute  ( i ).    See  more  of  this  in  the  Chapter 
of  Warranties,  Sect.  746. 
[a]  fl0ta,  lib.  3,      Of  this  estate  taile  it  is  said,  [a]  Modas  legem  dot  dowOiomi^  et 
^^^^.  ienenda  est  etiam  convention  auia  modus  et  conventio  vincunt  kj^em : 

^p  J  ^''  nt  si  alicmi  cum  utorefat  aonatiOf  habendum  et  teflendum  sM  et 
Brit.  OL  t4.  haredUms  quos  inter  eos  legituni  procreabus^f  ecoe  quM  danstSor 
k  sfi*  Hndt  tales  haredes  in  hareditate  patema  et  matema  sucoedmUy  aUss 

haredibus  eorum  remotioribns  penitils  eadmis  .*  ^  ^uid  voluMtsis 
donatoris  observari  debet y  manifest^  apparet  per  hoc  statuta*  Qj»ia 
autem  dudum  regi  durum  wdeoatury  ifc. 

\h]  Vid.  Sect.  <<  Before  the  said  statute  \b]  all  inheritances  xoere  fee  simpteJ* 

18.  Brit  Ok.  36,  Here  iee  simple  is  taken  in  his  large  sense,  including  as  well 

Cora\<vr&6a  cc^^^^o^^^i  o^  qualified,  as  absolute,  to  distinguish  them  firom 

Shelley Vcase/  estates  in  taile  since  the  said  statute.    Before  which  statute  of 

1  Co.  103.  donis  conditionalibuSf  if  land  had  beene  given  to  a  man,  and  to  the 

(9  Init  333.  heires  males  of  his  body,  the  having  of  an  issue  female  had 

7  Co.  38.)  beene  no  performance  of  the  condition ;  but  if  he  had  issue  male, 

and 


( 1 )  However  lord  Coke  in  other  places  finds  great  fault  with  the  statute 
de  donis.    See  post.  19.  b. 


L.  1,  C.  2.  Sect.  13.        Of  Fee  taile.  [19.  a. 

and  dyed,  and  the  issue  male  had  inherited,  jet  he  had  not  had 

a  fee  simple  absolute ;  [c]  for  if  he  had  died  without  issue  male,  [c]  44  £.  3. 3. 

the  donor  should  have  entred  as  in  his  reverter.    By  having  of  3o-  E.  »vJor- 

issue,  the  condition  was  performed  for  three  purposes :  First,  to  ^^'5^ 

alien:  Secondly,  to  forfeit :  Thirdly,  to  duurge  with  rent,  com-  7H.4.31.' 

mon,  or  the  like.    But  the  course  of  descent  was  not  altered  by  is  H.  4.  a. 

having  issue  (a) :  for  if  the  donee  had  issue  and  died,  and  the 

land  had  descended  to  his  issue,  [d]  yet  if  that  issue  had  dyed  [<i]  18  £.3. 4^1 

i without  any  alienation  made)  without  issue,  his  coHatterall  18  Am.  p.  5. 
eire  diould  not  have  inherited,  because  he  was  not  within  the  ^^  ^  4-  3* 
Ibnne  of  the  gift,  viz.  heire  of  the  body  of  the  donee,    [f]  Lands  [f  ]  4  H.  3. 
were  given  before  the  statute  in  franke-marria^,  and  the  donees  Foniwdon,  34. 
had  issoe  and  died,  and  after  the  issue  died  without  issue ;  it  ^^  ^*  ^- 
was  adjudged,  that  his  coUaterall  issue  shall  not  inherite,  but  i^.Com.a47,b. 
tilie  donor  uiall  re-enter.    So  note,  that  the  heire  in  taile  had  no  ib'  e.  a.*  tit. ' 
fee  ample  Absolute  at  the  common  law,  though  there  were  divers  Formedon,  58, 
descents  (3>.  59- 

Jf  lands  nad  beene  given  to  a  man  and  to  his  heires  males  of 
hb  bodie,  and  he  had  issue  two  sounes,  and  the  eldest  had  issue 
a  daiuihter,  the  daughter  was  not  inheritable  to  the  fee  simple^ 
but  the  younger  sonne  perjbrmam  donu  And  so  if  land  had 
beene  given  at  the  common  taw  to  a  man  and  the  heires  females 
of  his  body,  and  he  had  issue  a  sonne  and  a  daughter,  and  died, 
the  daughter  should  have  inherited  this  fee  simple  at  the  com- 
mon 


(9)  Where  the  gift  was  special  to  one  of  the  heirs  of  his  or  her  body  by 
a  particular  person,  the  course  of  descent  was  in  some  degree  changed  by  the 
having  issue;  for  after  issue  had,  by  construction  of  law  the  land  became 
descendible  to  all  the  heirs  of  the  donee's  body,  whether  they  were  the 
donee*s  issue  by  the  person  named  in  tiie  gift,  or  by  any  other  person,  and 
aho  liable  to  the  curtesy  or  dower  of  a  second  husband  or  wife.    See  ace. 
PlBin*s  case,  8  Co.  95.  b.  and  Berkley's  case,  Flowd.  247,  and  the  next  note* 
Lord  Coke  infers,  that  this  was  the  common  law  from  that  part  of  the  statute 
de  dcniSf  or  of  Westminster  the  second,  which  enacts,  that  Jrom  thenceforth 
neither  die  <0coft<f  husband  nor  the  issue  of  a  second  marriage  shall  have  any 
thing  in  the  case  of  such  a  conditional  gift.    Nee  haheat  de  aetero  secundus 
«cr  hujusnutdi  mtdieris  aliquid  in  tenemento  sic  dato  per  conditionem  post  mortem 
msoris  turn  per  tggem  Anglia^  nee  exitus  de  secundo  viro  et  muliere  successionem 
hiereHtariam.    Tnat  at  common  law  the  having  of  issue  thus  enlarged  die 
course  of  descent,  where  the  gift  was  of  an  express  conditional  fee  to  a  man 
and  woman  and  die  heirs  of  dieir  two  *bodies,  idl  the  authorities  agree;  but 
It  is  said,  that  tbe  issue  of  a  second  marriage  could  not  inherit  where  die 
gift  was  in  Jrank-marriage^  which  was  an  implusd  conditional  fee  to  the  donees 
sad  Ae  issue  between  them:  and  yet  at  the  same  time  we  are  told,  that  ih 
diis  Uitter  case  the  seamd  husband  might  have  curtesy.      See  a  InsL  356. 
It  will  be  difficult  to  give  a  reason,  why  a  gift  to  husband  and  wife  and  the 
issue  bdtween  them  should  be  so  distingmdied  from  a  gift  in  frank^marriage,  Of 
wby  the  husband  should  have  curtesy,  where  the  issae  oy  him  could  not  innerit» 
See  die  ne^^t  note,  where  lord  Hale  seem^  to  doubt  this  dixitrine. — [Note  \i67\ 

(3)  iTjZ/^fc  ^  husband  andtoift  and  the  heirs  of  their  bodies^  the  issue 
t^  Ae  second  marriage  inherits.  8  Rjsp*  Paints  case,  Jt  seems,  that  a  gjff  aa 
Jranh-fnarrif^  goes  to  Ae  heirs  between  the  donees  wfy;  but  a  gift  to  husband 
and  wi/ky  ar3  to  the  heirs  of  their  bodies^  ^oes  to  the  heir  of  the  body  ^  ike 
mtrmor'fir  toant  of  issue  detpoeen  them.  yid.  tamen  PbmL  Comment,  aji* 
Dhd.  M^^— Lovd  Hale  must  be  here  understood  to  speak  of  gifts  at  commqa 
Uw»«-S^  die  preceding  note.— [Note  1 1 1 J 
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mon  law  {4) ;  for  the  statute  of  donis  conditionalibus  createth  no 

estate  taile,  but  of  such  an  estate  as  was  fee  simple  at  the  common 

law,  and  is  descendable  in  such  forme  as  it  was  at  the  common  law. 

If  the  donee  in  taile  had  issue  before  the  statute,  and  the  issue 

(1  Ro.  Abr.        had  died  without  issue,  the  alienation  of  the  donee  at  the  common 

840.)  law,  having  no  issue  at  that  time,  had  not  barred  the  donor. 

[e]  3o£.  1.  C^]  If  donee  in  taile  at  the  common  law  had  aliened  before 

jN)rmedon,  5.      any  issue  had,  and  after  had  issue,  this  alienation  had  barred  the 

Temps, £.1.       issue,  because  he  claimed  a  fee  simple;  yet  if  that  issue  had 

ihidetn,  6a,         jj^j  without  issue,  the  donor  might  re-enter,  for  that  he  aliened 

Formedon*  61.     b^^ore  any  issue,  at  what  time  he  had  no  power  to  alien  to  barre 

PlConi.a'46.      the  possibilitie  of  the  donor.     [A]  But  if  feme  tenant  in  taile 

m  4  £.  3.         had  taken  husband,  and  had  issue,  and  the  husband  and  wife  had 

Fonufidon,  50.     aliened  in  fee  by  deed  before  the  statute,  yet  the  issue  might 

have  had  zformed<m  in  descender  (5) ;  for  the  alienation  was  not 
lawful :  but  otherwise  it  is,  if  it  had  beene  by  fine.  And  these 
things,  though  they  seem  ancient,  are  neicessarie  notwithstanding 
to  be  knowne,  as  well  for  the  knowledge  of  tfie  common  law, 
<i  Ro.  Abr.  as  for  annuities  and  such  like  inheritances,  as  cannot  be  intailed 
^37-)  within  the  said  statute,  and  therefore  remaine  at  the  common 

Ja.of  EkhSm'8    ^^^'     [»T   ^^  ^*^®  ^^°«  ^^^^^®   ^^®   ^^^^^    ®^  ^^" 

CC^  conditionaltbus  had  made  a  gift  to  a  man,  and  to  P  10,  "1 

L   b.  J 


cue. 


the  heires  of  his  bodie  begotten,    the  donee  post 
prolem  suscilatam  might  have  aliened  as  well  as  in  the 


case 


^(4)  In  1  Ro.  Abr.  841,  it  is  said,  that  if  land  had  been  given  to  one  and 
his  heirs  males  of  his  body^  and  afterwards  he  had  issue  a  male  and  a  JemalCf 
and  afterwards  the  male  died,  the  Jenude  should  have  inherited  the  land. 
18  £.  3.  46.  18  Ass.  58,  are  cited  as  authorities  to  prove  this  to  have  been 
the  common  law  in  respect  to  fees  conditional.  But  lord  Coke's  doctrine  here 
is  contra^  and  serjeant  Kolle  refers  to  it  as  being  so;  and  in  respect  to  estates 
in  tail  male  it  has  been  long  settled,  that  a  female  cannot  inherit  by  con- 
veying her  descent  through  a  male.    See  post.  25.  a,  and  b. — [Note  112.] 

(5)  In  another  book  lord  Coke  says,  that  9i  Jbrmedcm  in  descender  lay  not 
at  common  laxo.  See  2  Inst.  33.  But  this  seemmg  contradiction  may  perhaps 
be  reconciled,  by  observing,  that  in  the  latter  book  lord  Coke  is  commenting 
on  that  part  of  tne  statute  de  donis,  which  gives  aybrmedon  in  descender  not- 
vfithstanding  alienation  by  the  donees,  where  the  gift  was  to  husband  and 
wife,  and  to  the  issue  between  them,  or  in  frank-marriage*  In  such  a  case 
the  alienation  by  the  donees  certainly  bound  the  issue  at  common  law,  and 
consequently  beiore  the  statute  they  could  not  have  ajormedon  in  descender^ 
But  in  the  case  here  put  by  lord  Coke  the  wife  onl^  was  the  donee,  and  her 
alienation  was  merely  by  deedy  which  during  coverture  was  insufficient  to  bind 
either  her  or  her  issue.  However,  it  is .  proper  to  mention,  that  according  to 
some  authorities  the  writ  of  mort  d'auncestor  was  the  proper  remedy  for  the 
issue  at  common  law,  and  that  the  only  case,  in  which  the  issue  could  have 
hjormedon  in  descender  before  the  statute,  was,  where  by  reason  of  some 
special  circumstances  he  could  not  have  an  assise  of  mort  d'auncestor.  To 
Illustrate  this  the  following  case  has  been  given.  A  man  hath  issue  a  son 
by  one  wife,  she  dies,  and  he  marries  again,  and  land  is  given  to  him  and  his 
second  wife,  and  the  heirs  of  their  bodies,  and  they  have  a  son,  and  afterwards 
they  both  die,  and  then  a  stranger  abates.  Here  it  is  said,  that  the  son  bj 
the  second  wife  could  not  have  mort  d'auncestor,  because  one  point  of  that 
writ  is  to  inquire  who  is  next  heir  to  the  father,  and  the  son  by  the  first 
wife  is  the  heir  to  the  father;  and  therefore,  tb&t  Jbrmedon  in  descender  lay  at 
common  law  for  this  special  case,  because  otherwise  the  son  by  the  second  wife 
would  have  been  without  remedy  for  the  freehold.  See  Plpwd.  939.— [Note  1 1 3.] 
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of  a  common  person,     fk]  But  if  the  donee  had  no  issue^   Ik]  45  Ass. 
and  before  the  statute  had  aliened  with  warrantie,  and  died,  and  P*  ^- 
the  warrantie  had  descended  upon  the  king,  this  should  not 
have  bound  the  king  of  his  reversion  without  assets ;  but  other- 
wise it  was  in  the  case  of  a  common  person  (1).     [I]  Of  the   [2]  PI.  Com. 
other  side,  if  lands  had  beene  given  to  the  king,  and  to  the  ^4^'  ^- 
heires  of  his  bodie,  he  could  not  before  issue  have  aliened  in  C^°*^-  39^* 
fiee,  but  onely  to  have  barred  his  issue  as  a  common  person  ^^^'  '^ 
might  have  done,  but  not  to  have  barred  the  reversion,  for  that 
should  have  beene  a  wrong  in  the  case  of  a  subject,  and  the 
king's  prerogative  cannot  alter  his  case,  nor  make  it  greater 
than  the  donor  gave  unto  him ;  and  it  is  a  maxime  in  law,  that 
the  king  can  do  no  wrong.     When  all  estates  were  fee  sinmle, 
then  were  purchasers  sure  of  their  purcha^esy  farmers  of  their 
leases,  creoitors  of  their  debts,  the  king  and  lords  had  their 
escheats,  forfeitures,  wardships  and  other  profits  of  their  seignio- 
ries :  and  for  these  and  other  like  cases,  by  the  wisedome  of  the  10  Co.  38.  in 
ccHumon  law  all  estates  of  inheritance  were  fee  simple ;  and  what  ^^^^  case. 
contentions  and  mischiefs  have  crept  into  the  quiet  of  the  law  by 
these  fettered  inheritances,  dailie  experience  teacheth  us  (2), 
But  see  more  of  this  matter  in  the  aforesaid  Chapter  of  War- 
rantie, Sect.  746. 

^'  Common  lato"    See  for  explication  hereof,  Sect.  170. 

"  As  appeareth  by  the  rehearsaU  of  the  same  statute!*     Here,  by 
the  authoritie  of  our  author,  the  rehearsall  or  preamble  of  a  sta-  ^^^'  ^^^  ^^^' 
tute  is  to  be  taken  for  truth;  for  it  cannot  be  thought,  that  a  1*^.  2,  ca.56. 
statnte,  that  is  made  by  authoritie  of  the  whole  realme,  as  well  of 
the  king,  as  of  the  lords  spirituall  and  temporal!,  and  of  all  the 
commons,  will  recite  a  thing  against  the  truth. 

''  And  now  by  this  statutey  tenant  in  taile  is  in  tvoo  manners^  that 
is  to  say  tenant  in  taUe  generally  and  tenant  in  taile  specially* 

This  division  of  an  estate  taile  is  perfect  and  sound;  for  the 
membra  dividentia,  viz.  generall  and  speciall,  are  converted  pro- 
perly with  the  thing  defined,  and  they  are  proved  by  many  autho- 
rities of  law,  and  approved  of  all  learned  men,  and  so  are  all  the 
divisions  through  aU  his  three  bookes,  which  the  studious  and 
diligent  reader  will  observe.  And  how  excellent  and  difficult  a 
thing  it  is  to  divide  rightly  and  properly,  especially  in  the  law,  the 
learned  do  know. 

By  this  statute  the  land  is  as  it  were  appropriated  to  the  tenant  (Plowd.  555. 
in  taile,  and  to  the  heires  of  his  body ;  and  therefore  [r]  if  an  es-  2  Ro»  Ab.  780.) 
tate  be  made,  either  before  or  since  tne  statute  of  27  H.  8,  cap.  10,  [[^  feoffments 
to  a  man  and  the  heires  of  his  bodie,  either  to  die  use  of  another  ^  ^^^^  ^ 
and  his  heires,  or  to  the  use  of  himselfe  and  his  heires,  this  limi-  27  H.  8.  fo. 

tation 


( 1 )  But  lord  Coke  in  another  book  says,  that  though  such  alienation  bound 
the  iflsue,  yet  it  did  not  bar  the  king's  possibility  of  reverter,  as  it  would  that 
of  common  persons.  See  the  earl  of  Com  wall's  case  cited  post.  370.  b.  and 
in  Holt's  case,  9  Co.  13a.  b. — [Note  114.] 

(2)  Lord  Coke  in  many  other  places  is  veiy  strong  in  his  representation 
of  the  inconveniencies  produced  by  the  statute  ae  donis.  See  post.  370.  b.  and 
Mildmay's  case,  6  Co.  40,  a. 

Vol.  I.  G 
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tation  of  use  is  utterly  voyde.     For  before  the  said  statute  of  27 
is]  Pajch.  ^'  ^'  ^^  could  not  have  executed  the  estate  to  the  use;  and  so 

14  J»c.  in  the      "'^■*  '^  adjudged  [s]  in  an  ejectione  Jlmus  between  John  Ct/toper^ 
king's  bench.       plaintife,  and  Thomas  Fravidint  &c.  defendant  ( 3 )  • 


Sect.  14,  15. 

'J^ENANI'  in  taile  otnerall  is,  where  lands  or  tenements  are  given  to  a 
man,  and  to  his  heires  of  his  bodie  begotten.    In  this  case  it  is  said 

?^eneraU  taile,  because  whatsoever  woman,  that  such  tenant  taketh  to  wife, 
if  he  hath  many  wives,  and  by  every  of  them  hath  issue)  yet  everie  one  of 
these  issues  by  possibilitic  may  inherit  tfie  tenements  by  Jorce  of  the,  gift ; 
because  that  everie  such  issue  is  of  his  bodie  ingendred. 


TN  the  same  manner  it  is,  where  lands  or  tenements  are  given  to  a  woman, 
and  to  the  heires  of  her  bodie ;  albeit  that  she  hath  divers  husbands,  yet 
the  issue,  which  she  may  have  by  every  husband,  may  inherit  as  issue  in  taile 
by  force  of  this  gift;  and  therefore  such  gifts  are  called  generall  tailes. 

*^  T  A  ND  S,"  terres,  terra,  in  his  p;enerall  and  legall  signification, 
Tid.  Sect.  1.  (as  hath  been  said  before)  mcludeth  not  onely  all  kinde  of 

grounds,  as  meadow,  pasture,  wood,  &c.  but  houses  and  all  edi- 
hces  whatsoever.  In  a  more  restrained  sense  it  is  taken  for  arable 
ground. 

# 

"  Tenements,**  tenementa.    This  is  the  only  word  which  the  said 

CAnte  6,  a.)  statute  of  W.  2,  that  created  estates  taile,  useth ;  and  it  in- 

W7E.3-363-  cludeth,  not  only,  all  corporate  inheritances,  which  are  or  may 

in  6^8^^  be  holden,  but  also  all  inheritances  issuing  out  of  any 

3a  H.  6.  a8.  of  CC5"  those  inheritances,  or  concerning,  or  annexed  to,  rgO.T 

6  E.  4.  3.  or  exercisible  within  the  same,  though  they  lie  not  in  I     «       I 
1  H.  7. 28.  tenure,  therefore  all  these  without  question  may  be  in- 

4  H-  7-  9*  tailed.     As  \f\  rents,  estovers,  commons  or  other  profits  whatso- 

I  H.  8.  fol.  3.  ^^^^  granted  out  of  land;  or  uses,  offices,  dignities  which  conceme 

Nevil's  case.  lands  or  certaine  places,  may  be  entailed  within  the  said  statute, 

10  Co.  33, 34*  because  all  these  savour  of  the  realtie.    But  if  the  grant  be  of  an 

PI.  Com.  in        inheritance  merely  personal,  or  to  be  exercised  about  chattels,  and 

Manxel  s  case*     •.^•»  /^Vij  ij 

foL  a  &  '^^     ^  ^^^  issumg  out  of  land,  nor  concerning  any  land,  or  some  cer- 

(7  Co.  33.  taine  place,  such  inheritances  cannot  be  intailed,  because  they 

II  Co.  1.  savour  nothing  of  the  realtie.    But  examples  will  illustrate  and 
1  Ro.  Abr.         make  this  learning  cleere. 

^o^Co  87  ^  '^^  ^'^^^  ^^  assise  [u]  was  De  lihero  tenementa,  and  made  his 

fi*]  7  AsI|>.iQ.  pleint  of  the  office  of  the  fourth  part  of  the  serjeant  of  the  com- 

7  E.  6.  I.     (FJuh.  N.  B.  178.  f.) 

mon 


(3)  But  in  Godbolt's  report  of  Franklin  and  Cooper,  it  is  said  to  have 
been  resolved,  that  tenant  in  tail  might  stand  seised  to  an  use  expressed,  but 
that  an  use  could  not  be  averred.  Lord  Bacon  also  gives  it  as  his  opinion, 
that  an  estate  tail  may  be  to  uses  since  the  statute  for  executing  uses,  and 
controverts  the  reasons  for  doubting  it  before.  Bac.  Law  Tracts,  8vo.  ed.  347. 
See  a  great  number  of  authorities  on  this  subject  in  Vin.  Abr.  Uses  C— [N.i  15.] 
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mon  place,  and  the  writ  adjudged  good;  and  seeing  that  a  man 
hath  a  freehold,  liberum  tenementum  in  it,  by  consequent  it  may 
be  intailed. 

The  office  of  the  keeping  of  the  church  of  our  lady  of  Lincolne  18  £.  3.  37. 
was  intailed,  and  a  formedon  there  brought  upon  that  gift  of  the 
office  by  the  issue  in  taile.     The  [x]  office  of  the  marshall  of  [^]  5  ^  4-  3- 
England  intailed  (1).     The  [1/]  office  of  one  of  the  chamber-  l^^^  \  *^' 
lains  of  the  exchequer  intailed.     1  H.  7.  38.     The  office  of  a  iliy,  98?  '* 
forrestership  intailed.    4  //.  7.  10.    9  £.  4.  56.  b.     Charters  4H.  7. 10. 
intailed  (2).   19  H.  8.  3.   Use  intailed.   Nomination  to  a  benefice  9  £•  4-  5^6, 
intailed.  >9H.  8.  3. 

Also  a  name  of  dignitie  may  be  intailed  within  the  statute,  [a]  pal  7  Co  ^iq 
as  dukes,  marquesses,  earles,  viscounts,  barons;  because  they  be  34,  NerU's case. 
named  of  some  countie,  mannor,  towne,  or  place  ( 3 ) .    If  the  issue  qs'h.  6,  Lord 
in  taile  [b]  in  SkJonHedon  in  the  descender  be  barred  by  a  fiJse  ver-  Veaeye's  caie. 
diet,  his  release  is  no  barre  to  his  issue,  albeit  the  action  is  at  the  ^  ^'  ^'  \ 
common  law.  ^  Sid.  a6i.) 

The  like  law  is  of  a  writ  of  errour.    3£/ijr.    Dt^eriSS,    Ifagifl  [6]  i4Am.2. 
in  taile  be  made  with  warrantie,  the  donee  releases  the  warrantie,  3  ^«* 
this  shall  not  bind  the  issue  in  taile ;  for  to  all  these  cases  and  the  ^^^  *^^' 
like  the  said  statute  doth  extend. 

But  if  I  grant  to  a  man,  and  to  the  heires  of  his  body,  to  be 
keeper  of  my  hounds,  or  master  of  my  horse,  or  to  be  my  faul-  2*^"p  *"   - 
coner,  or  such  like,  with  a  fee  therefore,  yet  these  cannot  be  in-  /,o  c^.  53!'^ 

tailed  1R0.Abr.837.) 


(1)  See  in  W.  Jo.  96,  and  Collins's  Claims  of  Bar.  183,  an  account  of  the 
original  grant  and  intail  of  the  office  ofearl  MarshaUy  by  Crew  chief  justice 
in  his  argument  of  the  case  about  the  office  o^ great  chamberlain  of  England. 
In  this  ]BBt  case  Uie  right  to  the  great  chamberlain's  office  was  contested 
between  an  heir  mo/e. claiming  under  an  intail  9  Eliz*  by  one  of  the  Vere 
fiunily,  who  was  then  seised  of  the  office  in  fee,  and  the  heir  general  claiming 
-under  the  limitations  of  the  original  grant  from  the  crown.  Crew  chief  justice 
spoke  in  the  house  of  lords  for  the  heir  male;  but  a  majority  of  the  other 
judges,  amongst  whom  was  Doderidge,  gave  their  opinion  for  the  heir-general^ 
upon  the  principle,  that  this  high  office,  like  a  title  of  honour,  was  inherent  in 
the  blood  of  the  first  grantee,  and  incapable  of  alienation. — [Note  116.] 

(2)  But  if  the  tail  be  barred  by  collateral  toarrantie,  detinue  mU  liejbr  the 
charters.    Hal.  MSS.— See  9  E.  4. 53.  b. — [Note  1 17.] 

(3)  nere  are  many  titles  of  dignity  toilhout  any  jdace,  Hal.  MSS. — ^In  the 
King  and  Knollys,  1  L.  Raym.  13,  lord  chief  justice  Holt  says,  that  naming 
a  place  is  not  essential  to  the  creation  of  a  dignity,  and  mentions  the  earldom 
m  Rivers  as  an  instance.  But  it  has  been  held,  that  if  the  king  grants  a 
dignity  to  one  and  the  heirs  male  of  his  body,  without  naming  any  place,  the 
grantee  shall  have  a  fee  conditional,  and  not  an  estate  tail,  as  he  would  have 
ua  place  had  been  mentioned.  See  12  Cp.  81,  where  this  was  adjudged  in  the 
case  of  a  baronet.  However,  though  dignities  and  titles  of  honour  having 
rehition  to  some-  place  are  intailable  by  the  crown  as  tenements  within  tlie 
statute  de  donis^  yet  neither  the  donee  nor  his  issue  can  bar  the  intail,  by  fine, 
recovery,  or  any  other  means,  as  may  be  done  in  the  case  of  other  intailable 
things.  See  lord  Purbeck's  case.  Show.  Pari.  Cas.  1,  and  Collins's  Claims  of 
Bar.  393,  in  which  it  was  adjudged,  that  the  surrender  of  a  dignity  to  the 
crown  by  fine  was  void. — Note,  that  in  lord  Purbeck's  case  his  counsel  dis- 
tinguished between  ancient  honours,  as  being  fcodary  and  officiary  and  having 
relation  to  a  place,  from  modem  dignities,  as  being  merely  titular  and  personal, 
noCwithstandmg  the  formality  of  naming  a  place  in  the  creation;  and  from 
thence  infer,  that  the  latter  are  not  within  the  statute  d^  ^on».— [Note  118.] 
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tailed  witliin  the  said  statute,  for  that  they  be  not  iiBuing  out  of 
tenementB,  nor  annexed  to,  or  exercisible  mthin,  or  concerning 
lands  or  tenements  of  freehold  or  inheritance,  but  concerning  chat- 
tels, and  savour  nothing  of  the  realtie.  ^nd  so  it  is,  if  I  by  my 
deed  for  me  and  my  heires  grant  an  annuitie  to  a  man,  ana  the 
helres  of  his  body,  for  that  this  only  chargeth  mv  person,  and  con- 
cemeth  no  land,  nor  savoureth  o^  the  realtie (4).  In  all  these 
cases  he  hath  a  fee  conditionall,  as  they  were  be/ore  the  statute, 
and  the  grantee  by  his  grant  or  release  may  barre  his  heire,  as  he 
might  have  done  at  the  common  law,  for  that  in  these  cases  he  is 
not  restrained  by  the  said  statute  (5). 

"And 


.  r         -^  --        .  I ■ -  ■■■! 


(4)See  the  case  of  the  earl  of  Stafford  and  Buckley,  2  Yes.  170,  in  which 
lord  chief  justice  Hardwicke  held,  that  an  annuity  in  fee,  granted  by  the  crown 
out  of  the  4 1  per  cent,  duties  payable  for  exports  and  imports  at  Barbadoes, 
was  merely  a  personal  inheritance,  and  not  mtailable  within  the  statute  de 
donis,  Accordmg  to  a  manuscript  note  of  the  same  case,  lord  Hardwicke*  in 
giving  his  opinion,  said,  that  an  annuity  out  of  the  revenue  of  the  post-office 
or  excise  savours  no  more  of  the  realt}'  than  money .-^[ Note  119.] 

(5)  Two  things  seem  essential  to  an  intail  within  the  statute  de  donis.    One 
requisite  is,  that  the  suhject  be  land  or  some  other  thing  of  a  real  nature. 
The  other  requisite  is,  that  the  estate  in  it  be  an  inheritance,     Therefori^ 
neither  estates  pur  outer  vie  in  lands,  Ihough  limited  to  the  grantee  and  his 
heirs  during  the  life  of  cestui  que  vie,  nor  terms  for  years,  are  intailable  any 
more  than  personal  chattels ;  because  as  the  latter,  not  being  either  interests 
in  things  real  or  of  inJieritance,  want  both  requisites;  so  the  two  former,  though 
interests  in  things  real,  yet  not  being  also  of  inheritance,  are  defici^it  in  one 
requisite.     However,  estates  pur  outer  vie,  terms  for  years,  and  personal 
chattels,  may  be   so  settled,  as   to  answer  the  purposes  of  an  intail,  and 
be  rendered   unalienable    almost  Sor  as  long  a  time,  w   if  they  were  in- 
tailable in  the  strict  sense  of  the  word.     Thus  estates  pur  outer  vie  may  be 
devised  or  limited  in  strict  settlement  by  way  of  remainder  like  estates  of  in- 
heritance; and  such  as  have  interests  in  the  nature  of  estates  tail  may  bar 
their  issue  and* all  remainders  over  by  alienatiot^  of  the  estate  per  outer  vie, 
as  those,  who  are  strictly  speaking  tenants  in  tail,  may  do  by  Jine  and  recovery  : 
but  then  the  having  01  issue  is  not  an  essential  preliminary  to  the  power  of 
alienation  in  the  cose  of  an  estate  pur  outer  vie  limited  to  one  and  the  heirs 
of  his  body,  as  it  is  in  the  case  of  a  conditional  fee,  from  which  the  mode  of 
barring  by  alienation  was  evidently  borrowed.     The  manner  of  settling  terms 
for  years  and  persoual  chattels  is  different:  for  in  them  no  remainders  can  be 
limited;  but  tliey  may  be  intailed  by  executory  devise  or  by  deed  of  truH  ;  aB 
effectually  as  estates  of  inheritance,  if  it  is  not  attempted  to  render  them  un- 
alienable beyond  the  duration  of  lives  in  being  and  ai  years  after,  and  perhaps 
in  the  case  of  a  posthumous  child  a  few  months  more :  a  limitation  of  time, 
not  arbitrarily  prescribed  by  our  courts  of  justice,  but  wisely  and  reasonably 
adopted  in  antuogy  to  the  case  of  freeholds  of  inheritance,  which  cannot  be 
so  limited  by  way  of  remainder  as  to  postpone  a  complete  bar  of  the  inUil  by 
fine  or  recovery  for  a  longer  space.    It  is  also  proper  to  observe,  that,  in  the 
case  of  terms  of  years  and  personal  chattels,  the  vesting  of  an  interest,  which  in 
reality  would  be  an  estate  tail,  bars  the  issue  and  all  the  subsecjuent  limitations, 
as  effectually  as  fine  and  recovery  in  the  case  of  estates  intailable  within  the 
statute  de  donis,  or  a  simple  alienation  in  the  ease  of  conditional  fees  and  estates 
pur  outer  vie:  and  further,  that  if  the  executory  limitations  of  personalty  ave 
on  contingencies  too  remote,  the  whole  property  is  in  the  first  taker.    Up<«i 
the  whole,  by  a  series  of  decisions  within  the  last  two  centuries,  and  after 
many  struggles  in  respect  to  personalty,  it  is  at  length  settled,  that  every 

species 
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^  And  to  hk  heires  ofhu  bodie  begoHen."  In  gifts  in  ta3e  these  ' 
wordB  (heires)  dcte  as  necessary,  as  in  feoSbnents  and  grants;  fbr 
seeing  every  estate  taile  was  a  fee  simfiltt  al  the  common  law,  and 
at  the  common  law  no  fee  simple  could  be  in  feofiments  and 
Ifraots  without  theae  words  (hmns)^  and  that  an  estate  in  fee  taile 
n  but  a  cut  or  restrained  fee,  it  foDowedi,  that  in  gifts  in  a  man's 
lifetime  no  estate  can  be  created  wiAout  these  words  (heirei)^ 
uaSesse  it  be  in  case  of  frankmarriage,  as  hereafter  shaH  be 
shewed.  And  where  Littleion  saith  fheires),  yet  (hdrt) 

[go,*!  ^  ^^  singular  number  in  a  speciall  o:^  case  may  create 
^j  *  J  an  estate  taile,  as  appeareth  by  39  Ass.  p.  20,  hereafter  3^  ^-  P*  *^ 
mentioned  ( 1 ).    And  yet  if  a  man  ffive  lands  to  A,  et  lu\\?u 
hmedibui  de  carport  Jo,  the  remainder  to  Brin  formd  prmdidd,  f^RVis 
this  is  a  good  estate  taile  to  B,  for  that  in  Jormd  pnedictd  do  in«>  (Post.  385,  b. 
dude  tlie  other.    If  a  man  letteth  lands  to  i4.  for  life,  the  remain-  1R0.Abr.8s9. 
to  to  i?«  in  taile,  the  remainder  to  C.  m  ^ormS  pradictdy  this  ^  ^*  ^^* 
remainder  is  void  for  the  incertaintie.    But  if  the  remainder  had  Ante  9.^ 
beene,  the  remainder  to  C  in  eMemJhrmck,  this  had  beene  a  good 
estate  taile;  for  idem  semper  proximo  antecedenti  refertur.   If  a 
man  give  lands  or  tenements  to  a  man,  et  semini  suo,  or  exitilms 
vd  proUbus  de  eorpore  suo,  to  a  man,  and  to  his  seed,  or  to  the 


jormam  %n  cnana  aont  sut  mantfeste  expressam  ae  amero  ooservemry  yj^  Shellc  * 
yet  that  will  and  intent  must  agree  with  the  rules  of  law.    And  of  caae,  1  Co. 
this  opinion  was  our  author  himselfe,  as  it  appeared  in  his  learned 
reading  afore-mentioned  upon  this  statute,  where  he  holdeth,  if  a 

man 
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^pedes  of  property  is  in  substance  equally  capable  of  being  settled  in  the  way 
of  imafl;  and  though  the  modes  vary  accoroing  to  the  nature  of  the  subject^ 
yet  they  tend  to  the  same  point,  and  the  duration  of  the  intail  is  circumscribed 
dmost  as  nearly  within  the  same  limits,  as  the  difference  of  property  will  allow. 
Aa  to  the  intail  of  estates  pur  auter  vie,  see  2  Vem.  184.  225.    3  P.  Wms.  362. 
1  Atk.  324.     2  Atk.  259.  376.    3  Atk.  464,  and  2  Ves.  681.    As  to  the  intail 
of  terms  for  years  and  personal  chattels,  see  Manning's  case,  8  Co.  94.    Lam- 
pett's  case,  10  Co.  46.  b.     Child  and  Bailey,  W.  Jo.  15.    Duke  of  Norfolk's 
case,  3  Cha.  Cas.  1.  a  case  in  Carth.  267.  and  one  in  1  P«  Wms.  1.    See  also 
Feame's  Essay  on  ConUng.  Rem.  and  Exec.  Dev.  2d  ed.  p.  122,  to  the  end. 
Mr„  Feame's  work  is  so  very  instructive  on  the  dry  and  obscure  subject  of  re- 
mainders and  executory  devises,  that  it  cannot  be  too  much  reconunended  to 
the  attention  of  the  diligent  student — Note,  it  was  resolved  in  the  40  Eliz. 
that  the  statute  de  donis  doth  not  extend  to  the  Isle  of  Man ;  because  the  statute 
is  general,  and  the  Isle  of  Man  is  not  specially  named.    See  4  Inst.  284.   2  And. 
1159  and  9  Ves.  350.    See  also  mte,  9.  a,  where  the  following  note  by  lord 
Hale  in  respect  to  the  case  of  the  Isle  of  Man,  there  mentioned  by  lord  Coke 
to  have  been  adjudged  in  40  Eliz.  should  have  been  introduced ;  though  as 
it  partly  relates  to  the  statute  de  donis,  it  may  come  in  here  Without  any  im- 
propriety.— ^Nota,  William  earl  of  Salishury  ^ot  Man  from  the  Scots,  and 
frramted  it  to  William  Scroop.    Hen.  4.  claimed  tt  hy  conquest  Jrom  him,  granted 
$t  comiti  Northumbris,  ana  on  his  attainder  granted  it  to  sir  John  Stanley  and 
his  heirs  f   and  in  this  case   ruled,   1.  That  Man  is  not  parcel  of  England. 
2.   That  it  is  bound  by  statutes  <^  England  tohere  spedauy  named,  otherwse 
not.     Therefore  the  statutes  de  donis,  of  uses,  qfwiSs.  ^^  injbrce  there;  and  it 
descends  to  the  coheirs  of  Ferdmando,  and  not  of  his  brother  WUliam  earl  of 
Derbv.  Hal.MSS.-— As  to  the  intail  of  copyholds,  see  post.  66i  a.— [Note  120.] 
(1 ;  See  this  case  post,  22.  a. 
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(i  Ro.  Abr.  man  giveth  land  to  a  man  ^  exitibus  de  corpore  suo  legitime  pro- 
^37)  creatisf  or  semini  suo^  he  hath  but  an  estate  for  life, for  that  mere 

wanteth  words  of  inheritance  (2). 

"  Qfhu  bodied    These  words  are  not  so  strictly  required  but 

that  they  may  be  expressed  by  words  that  amount  to  as  much : 

for  the  example  that  the  statute  of  W.  3,  putteth  hath  not  these 

(7  Co.  41.)         words  (de  corpore)  but  these  words  (luBreaibus)  viz.  Gim  aUqtds 

dot  terratn  suam  alicui  viro  et  ejus  uxori  et  haredibus  de  ipsis  inro  et 
[c]  3  E.  3.  muliere  procreatis.    If  lands  oe  given  [c]  to  B.  ei  haredihus  quos 

tit.  Breve  743.  idem  B-  dejprimd  uxore  sua  legitiine procrearet^  this  is  a  good  estate 
3  £.  3,  tit.  ^  especiaU  taile  (albeit  he  hath  no  wife  at  that  time)  without 
frfl*  a  H.  4-  a.  ^ese  words  fde  corpore  J,  So  it  is  [d]  if  lands  be  given  to  a  man, 
Tei  37  H.  6. 15.  and  to  hLs  heires  which  he  shall  beget  of  his  wife,  [e]  or  to  a  man 
L/1  6  H.  5-  6*  et  hceredUnu  de  came  gud,  or  to  a  [jT]  man  et  heeredUms  de  se.  In 
(7  Co.  41.)         oil  these  cases  these  be  good  estates  in  taile,  and  yet  these  words 

de  corpore  are  omitted, 
[f]  19  H.  4. 3,        Xt  16  holden  [g]  by  some  opinions,  that  if  there  be  grand&ther, 
fpo8V°a7*°a.       fe^cr  and  sonne,  and  lands  are  given  to  the  grandfather,  and  to 
S16,  b.  320%.)    ^  heires  begotten  by  the  father,  die  &ther  dyeth,  the  grand&ther 

dyeth,  the  sofine  is  in  as  heire  to  the  grandrather  begotten  upon 
the  body  of  his  father,  and  the  wife  of  the  grandfather  in  that 
case  shall  bje  endowed.  But  certaine  it  is,  that  in  some  cases  one 
shall  have  the  land  performam  doni  that  is  not  issue  of  the  body 
of  the  donee,  which  see  Section  30. 

'^  Begotten'*    This  word  may  in  many  cases  be  omitted  or  ex-. 

pressed  by  the  like,  and  yet  the  estate  in  taile  is  good :  as,  Juere" 
18  E.  a,  tit.  dibus  de  came^  hceredibus  de  se,  luered*  quos  sibi  contigerit,  Sfc,  as 
Bre.  836.  '  is  aforesaid;  and  where  the  word  of  Littleton  is,  ingendred,  or 
«4  E.  3.  a8.        begotten,  procreatis,  yet  if  the  word  be  procreandiSf  or  auos  pro^ 

creaverit,  tne  estate  in  taile  is  good;  and  as  procreatis  shall  extend 
(7  Co.  41.  to  the  issues  begotten  afterwards,  so  procreandis  shall  extend  to 

Ow.  15a.)  the  issues  begotten  before  (3). 


Sect.  16. 


j^E  Nji  NT  in  taile  speciall  w,  where  lands  or  tenements  are  given  to  a 

man  and  to  his  tvife,  and  to  the  heires  of  their  two  bodies  begotten.     In 

this  case  none  shall  inherit  by  force  of  this  gift,  but  those  that  be  engendred 

between 


(3)  But  devise  to  one  et  haeredibus  legitime  procreatis  is  tail,  H-  43  Eliz» 
C.  B,  rot.  1408.  Moor's  case,  711,  but  contra  by  act  executed  7  Rep,  41.  b. 
-■^Dormer's  case>  If  lands  be  limited  by  deed  to  the  use  of  I.  S,  and  hsBredum 
masculorum  suorum  legitime  procreatorum,  remainder  over,  it  is  a  fee  simple  ; 
but  if  it  be  haeredum  masculorum  de  se,  or  in  English^  the  heirs  of  him 
lawfully  begotten,  especiaUy  tvhere  there  is  a  remainder  over,  it  is  tail.  7  Rep.  41. 
BedelTs  case.  Dormer's  case,  H.  38  Eliz.B.  R.  rot.  739.  Hal.  MSS.— [N.  121.] 

(3)  10  E.  3.  19.  Adjudged  accordingly.  Hal.  MSS.  But  it  is  held,  that, 
where  the  words  were  in  posterum  procreandis,  sons  bom  before  shall  be 
excluded  on  account  of  the  peculiar  force  of  in  posterum.  Adj.  M.  26  EUsl. 
o.  R.    3  Leon.  87.— [Note  laa.] 


L.  1.  C  2.  Sect.  16.        Of  Fee  taile.  [20.  b.  21.  a. 

between  them  two.  And  it  is  called  especiall  tailt,  because  if  the  wife  die, 
and  he  taketh  another  wije,  and  have  issue,  the  issue  of  the  second  wije  shall 
not  inherite  by  force  of  this  gift,  nor  also  the  issue  oj  the  second  husband,  if 
the  first  husband  die. 

* 

**  nnO  a  man  and  to  his  mfe.**  [a]  Then  put  the  case  that  lands  be  [a]  5  H.  7. 10. 

given  to  a  man  and  a  woman  unmarried,  and  the  heires  of  ^^  ^  3< 
their  two  bodies:  for  the  apparent  possibilitie  to  marry,  they  have  p?^*^^  ^^' 
an  estate  taile  in  them  presently.    [6]  So  it  is  where  lands  be  given         ^^*  ^' 
to  the  husband  of  A.  and  to  the  wife  of  5.  and  the  heires  of  their  ^Jj^,^  ,,  ^• 
bodio^  they  have  presently  an  estate  in  taile,  in  respect  of  the  40  Au5pl?^ 
possibilitie.  34  A»8.  pi.  1 . 

Fleta,  tib.  5i  c  34. 

If  a  feme  sole  do  enfeoflfe  a  married  man  causd  matrimonii  pra'  ^owd.  35. 
locuiij  it  is  good  for  the  possibilitie.     But  put  the  case  that  the  ^k  x^*  ^'    u  < 
premises  and  the  habendum  be  in  other  manner  than  pL^'  e»^?^'  * 
2  J  n  Ltttteton  hath  put,  and  let  us  see  qc>  what  the  law  is  m  1  Bo.  Abr.419.) 
^  J  these  cases,    [c]  ( 1 )  As  if  a  man  in  the  premisses  give  [c\  31  H.  6. 7. 
lands  to  another  and  the  heires  of  his  bodie,)^emfiim  to  (^'cri^*  Sect.  18. 
him  and  his  heires  for  ever;  it  hath  beene  holden  that  in  tliis  case  I^^*   ^g'^*  '^^* 
he  hath  an  estate  taile,  and  a  fee  simple  expectant.    And  so  (it  is  g  q^'  f^  * 
said)  vicefjers^t  if  lands  be  given  to  a  man  and  to  his  heires  in  the  piowd.  147. 
premisses,  habendum  to  him  and  the  heires  of  his  bodies  that  he  sRo.Abr.68o.) 
hath  an  estate  taile,  and  a  fee  simple  expectant.    But  vid,  lib.  8.  r^i 
fo.  154,  b.  otherwise  resolved,  ut  patet  ibi  (2).     [d]  If  lands  be  ^^l^'f'^'^' 
given  to  B,  and  his  heires,  to  have  and  to  hold  to  B.  and  his  heires,  37  Ass.  15. 

5  H.  5.  6.      a  Ro.  Abr.  68.    Cro.  Jam.  [^95.  390. 437. 448.) 

if 


(1)  Where  the  estate  in  the  premises  shall  be  corrected  by  the  habendum,  if 
there  happen  to  be  a  clause  ^vxirrantyy  2  E.  2.  Feoffments,  04.  Dedi  Adame 
de  B.  unam  camcat.  cum  C.  filid  me&  in  liberum  maritagium,  habendum  Adams 
et  hseredibus  suis  faciend.  foriosecum  servicium;  and  xnarranty  to  Adam  et 
hseredibus  suis  in  perpetuum.  Afler  the  death  of  Adam  and  his  foi/e,  their  issue 
bring  mort  d'auncestor;  and  ndedy  that  it  doth  not  lie,  but  formedon,  because 
taile,  10  £.  3.  25.  Sciatis  me  dedisse  Edmundo  et  Alicie  filie  meae  et  hseredi- 
bus suis  in  liberum  maritagium,  habendum  et  tenendum  dicds  £.  et  A.  et 
hasredibus  suis  in  liberum  maritagium.  If  the  gift  be  before  the  statute  de 
donis,  it  is  only  frank-marriage;  ^a^er  the  statute,  it  is  tad  with  fee  expectant. 
Vid.  10  H,  6.  16*— 19  //.  6.  74.  Gift  to  A.  and  if  he  dies  without  heir  of  his 
body  reverter  to  the  donor,  it  is  not  tail;  but  if  tt  was  by  devise,  it  is  taiL — 

HaLMSS.- [Note  123.] 

(3}  The  resolution  in  8  Co.  54.  b,  is,  tliat  here  the  words  heirs  of  the  body 
in  the  habendum  qualify  the  word  heirs  in  the  premises,  and  therefore  that  there 
dbail  be  an  estate  tail  without  any  fee  expectant.  8ee  ace.  Mo.  26.  In  the 
case  in  Cro.  Jam.  476,  and  2  Ro.  Rep.  19.  23,  sucli  words  were  adjudged  to 
pass  tail  and  fee  expectant.  But  the  case  was  attended  with  circumstances 
particularly  shewing  an  intention  to  pass  both :  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount,  which  could  not  be  if  only  an  estate  tail  passed 
to  the  donee,  and  the  reversion  had  remained  in  the  donor,  for  then  the  tenure 
must  have  been  of  the  donor.  Also  there  was  a  warranty  to  the  erantee  and 
his  heirs.  However,  the  court  intimated,  that  their  opinion  would  have  been 
the  same,  if  these  special  circumstances  had  not  occurred.  See  further  as  to 
the  operation  of  tlie  habendum  in  explaining  and  qualifying  the  premises, 
post.  183,  and  the  note  on  lord  Coke's  doctrine  against  abridging  the  latter  by  the 
former,  post.  299.  a.  See  also  Vin.  Abr.  Grants,  I,  K,  L,  M,  &  N. — [Note  124.] 
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if  B.  have  heires  of  his  bodie,  and  if  he  die  without  heires  of  his 

bodie  that  it  shall  revert  to  the  donor,  this  is  adjudged  an  estate 

[«]  W.  2.  cap.     taile,  and  the  reversion  in  the  donor,     [e]  For  Voluntas  danatoris 

in  charts  doni  sui  manifest  expressa  observetur;  and  therefore  in 

the  case  next  precedent,  if  these  or  the  like  words  be  added  (and 

if  he  die  without  heires  of  his  bodie,  that  the  lands  shall  revert  to 

the  donor),  that  then  the  habendum  shall  by  authoritie  of  divers 

bookes  be  construed  upon  the  whole  deed,  to  be  a  limitation  or  a 

declaration,  what  heires  are  meant  in  the  premisses  to  inherit,  and 

that  in  that  case  the  reversion  is  in  the  donor  (3). 

[/]  a  H.  6. 25.        [y  ]  If  a  man  make  a  charter  of  feofihient  of  an  acre  of  land  to 

4^  E-  2- 40'        A.  and  his  heires,  and  another  deed  of  the  same  acre  to  A,  and  the 

l^ere^wo  fine*    ^^'""^  ^^  ^^®  bodie,  and  deliver  seisin  according  to  the  forme  and 

are  levied.)         effect  of  both  deeds,  in  this  case  he  cannot  take  a  fee  simple  onel^, 

as  some  hold,  for  that  iiverie  was  made  according  to  the  deed  10 
taile,  as  well  as  to  the  charter  in  fee,  neither  can  the  livery  enure 
onely  to  the  deed  of  estate  taile  with  a  fee  simple  expectant,  for 
that  Iiverie  was  made  as  well  upon  the  deed  in  fee  simple,  as  the 
deed  in  taile.  Therefore  others  hold,  that  in  that  case  it  shall 
enure  by  moities,  that  is,  to  have  an  estate  taile  in  the  one 
moitie,  with  the  fee  simple  expectant,  and  a  fee  simple  in  the 
other  moitie;  and  so  the  Inrerie  wall  worke  immediately  upcm  both 
deeds  (4). 

Sect.  17. 

» 

TN  the  same  manner  it  is,  where  tenements  are  given  by  one  man  to 
another  with  a  wife  (which  is  the  daughter  or  cousin  to  the  giver)  in 
frankmariage  (5),  the  which  sift  hath  an  enheritance  by  these  words  (frank-^ 
mariase)  annexed  unto  it,  although  it  be  not  expresly  said  or  rehearsed  in 
the  gifi  (that  is  to  say)  that  the  donees  shall  have  the  tenements  to  them  and 
to  their  heires  betweene  them  two  begotten.  And  this  is  called  especial  taile y 
because  the  issue  of  the  second  wife  may  not  inherit. 

^Id.Sectig.aq.  «  rpQ  a  man  with  a  mfe."  Albeit  the  gift  is  made  of  the  land 
(2R0.Abr.67.)  -A  jQ  ^g  jQj^jj  ^^jj  gig  daughter,  &c.  yet  is  the  gift  good  to 
5  £•  3*  17*  them  both  in  speciall  taile,  and  therefore  that  of  Stephen  de  la 

More 


(  3 )  In  a  note  in  1  P.  Wms.  57,  lord  keeper  Wright  puts  the  case  of  a  gift  by 
deed  to  one  and  his  heirs,  and  if  he  die  without  issue,  remainder  over,  and  holds, 
that  the  latter  words  restrain  the  former,  and  convert  the  fee  into  a  tail. — 
[Note  125«] 

(4)  *j  E.  3.  64.  Land  given  to  husband  and  rjoifk,  and  the  heirs  of  the  body 
^husband,  and  if  the  husband  and  xvi/e  die  without  heirs  betxoeen  them  ktxvfidfy 
begotten,  remainder  over.  It  is  only  a  tail  general  in  the  husband.  Dy.  171* 
Devise  to  A.  and  the  heirs  male  of  his  body,  and  if  he  die  toithottt  heirs  of  his 
body,  remainder  over,  it  is  only  tail  male. — Vid.  M.  9  Jac.  inter  Walsop  and 
Derby.  Devise  to  A.  in  fee,  and  q/tervoards  by  the  same  mil  devise  of  the  same 
land  to  B.  in  fee,  they  are  joint-tenants,  Vid.  13/2.  2.  brief  645,  Land 
given  to  the  father  and  the  heirs  of  his  body,  remainder  to  his  s(fn  in  tail.  It 
seems,  the  son  has  election  to  claim  by  descent  or  purchase.  (It  seems  the  re- 
mainder  is  void,  because  included  in  the  first  estate,)    Hal.  MSS — [Note  126.] 

J 5)  Before  or  after  marfiage.    Dy*  147.     Hal.  MSS.  ^Sce  ace.  post,  91.  b. 
176.  a. 


L.  1.  C.  2.  Sect.  17.        Of  Fee  taile.  [21.  a.  21.  b. 

More  in  {g\  5  £.  3,  is  very  remarkeid)le,  where  the  case  was,  that  \g\  TBis  case  is 
IMeri  gave  the  reversion  of  lands  whidi  Agnes  his  wife  did  hold  jyochcd  in  PI. 
for  her  life  to  Stephen  de  la  More,  habendum  wut  mortem  dicta  ^f  r  3,  J^ 
Agnetu  in  liberum  maritagiwn  cum  JohannS^fim  ejutdem  Robertiy  being  not  foond 
and  it  is  adjudged  that  it  is  a  good  estate  taile.    Wherein  three  (6)  in  Uwt 
thingB  are  to  be  observed:  first,  that  Joane  the  daughter  took  with  J^*^  it  is  there 
her  husband  an  estate  in  especiall  taile,  albeit  she  were  named  but  ^'^^jT^^^"' 
under  a  cum,  viz.  cum  Johanna,  &c.  (7).     3.  That  cum  doth  come  fenLce,  Irat  tou 
after  the  habendum,  for  that  it  is  all  but  one  sentence.    3.  That  shall  find  h  as 
these  words,  in  liberum  maritagium,  doe  create  an  estate  »bave  said  in 

L21  T  of  inheritance  in  especiall  tafle,  as  ocJ*  Littleton  saith,  fiE-  3-  ^• 
1^  *  I  ^^  which  gift  hath  an  inheritance  by  these  xoords  (frank*  W.  3,  ca.  1. 
mariage)  annexed  unto  it,  aUhougk  it  he  not  expreslu  19.^8*  tit. 
said,  Sfc.    But  this  had  need  of  some  interpretation,  for  if  lands  ^*^  ^' 
be  given  by  these  words  (in  frankmariage),  according  to  the  rules 
of  law,  then  do  these  words  create  an  estate  of  inheritance  in  spe- 
dall  taile:  for  the  consideration  of  marriage  is  in  that  case  more 
favoured  in  low,  than  any  other  consideration.    But  though  the  (1Bo.Abr.840.) 
^i!i  be  in  these  words,  yet  if  it  be  not  consonant  to  the  niles  of 
uw  in  other  things  requisite  thereunto,  there  they  create  but  an 
estate  for  life.   And  therefore  to  speak  once  for  all,  four  tfaines  be 
incident  to  a  frankmariage.     First,  that  it  be  given  for  considera- 
tion of  marriage  either  to  a  man  with  a  woman,  or,  as  some  have 
field  to  a  woman  with  a  man.    For  in  [h]  6  E.  3.  33,  in  Piers  de  W  6  £.  3.  33. 
SaUmarsh  his  case,  a  man  gave  land  to  tiis  sonne  in  frankmariage ;  'i<<-  N.B.  17a. 
and  Fitz.  N.  B.  172,  taketh  the  law  so  also:  and  7  £,  4.  la,  per  ^  ^'  "■  . . 
Moyle  against  a  new  opinion  in  temps  H.  8  Br,  tit.  Frankmariage,  ^^^  g^^  ^/^ 
the  former  bookes  being  not  remembred.    Secondlr»  that  Uie 
woman  or  man  that  is  the  cause  of  the  gift  [i]  be  of  the  blood  of  [0  4  £.  3. 8. 
die  donor;  but  it  may  be  made  as  weu  after  marriage  as  before,  3^  £•  i>  taile 30. 
and  it  may  be  made  with  a  widow,  &c.    Thirdly,  if  the  gUk  be  ^'^°'  ^^'  *' 
made  of  such  a  thing  as  Iveth  in  tenure,  that  the  donees  hold  of  ^^' 
the  donor  at  tiie  time  of  tne  estate  in  frankmariage  made.  A  rent 
service  [k]  may  be  given  in  frankmariage,  because  it  may  be  [A]  as  K  a, 
holden.    And  so  may  a  rent  charge  or  rent  secke,  as  Fitz.  N*  B.  ^  ^^2^*  ^' 
holdeth,  and  it  appeareth  in  our  bookes  that  a  common  was  mnt-  ^^  ^'^  V^' 
ed  in  frankmariage.  (i)  Fourthly,  that  the  donees  shall  hold  freely  ^.  ^  ciui',«cc. 
of  the  donor  tiU  the  fourth  degree  be  past.    And  therefore  if  land 
be  given  to  a  woman,  with  a  sonne  of  the  donor  in  frankmariage, 
there  passeth  an  inheritance;  but  if  the  donee  that  is  the  cause  of 
the  gin  be  not  of  die  blood  of  the  donor,  then  there  paasedi  but 
an  estate  for  life  if  Kvery  be  made.     Also  if  [/]  bmds  be  given  to  NTempsILa. 
a  man  with  a  woman  of  the  blood  of  the  donor  m  liberum  mariUt'  ^^'  frMikmar. 
gtujn,  the  remainder  in  fee  eidier  to  a  stranger  or  to  the  donees,  r^^md^^** 

VId.  3a  C  1,  tail.  35,    9  E.  a.  feoflTmenft  and  Futi,  9.    17  £.  3.  5,  a.    45  R  3.  -30. 
(1  Ro.  Ahr.  840.) 

thqr 


(6)  The  case  is  ^E.^^    HaL  MSS. 

(7  j  Dedi  et  concessi  Johanni  White  in  liberum  maritagium  Johanne  filiie 
mec  habendum  dicto  Johanni  cum  hseredibus  suis  hi  perpetuum  de  c^iitali 
domino  feodi ;  and  toarranty  to  him  and  his  heirs.  Railed,  that  it  is  neither  tail 
nor  frank-marriage,  htAjee  simple  onh  in  the  husband,  and  nothing  in  Ifc  w/i. 
M.  43  and  24  El.  C.  B.  Webb  and  Porter.  Vid.  contra  32  E.  1.  taiU  25^  tui 
45  JS.  3.  20,  agrees.  Hal.  MSS. — See  ace.  the  same  case  in  Ow.  fl^4ttid 
Godb.  i8.    The  same  case  is  cited  in  Mo.  643.  p!.  M8.— {Note  127.I 

(1)  14J&.  2.  Aid.  1.  Reversion  granted  by  ttoo  in  Jrank^marriage*  "Wd. 
4  E.  3,  4.  36  JB.  3.  tail  27.    Hal,  MSS.— [Note  128.] 


21.  b.] 


[m]  30  £.  3. 

aid  174- 31  £•  3- 
Card.  916. 


[n]  Bract,  lib.  a, 
cap.  7.  3a  {L  1, 
taile  31. 

13H.4.  74- 
4R6.  17. 

96  AM.  66. 

31  £.3.  Gar.a9. 

96  Am.  p.  66, 

per  Wilbye. 

[«]  Bnct.  lib. «, 

cap.  34  &  39* 
&  lib.  3,  cap.  7. 
nu.  3  &  4. 
Ghmvil.  lib.  7» 
ca.  1,  &ca.i8. 


Fleta^  lib.  3, 
caj[>.  1. 


3o£.  1,  tit. 
JFonndon  66. 
adjudg.  ace 
(3  loat.  38^.) 


31  E.  3,  tit 
Card.  116. 
Mirr.  cap.  3, 
sect.  15,  ace. 
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they  have  no  estate  taile,  because  there  is  no  tenure  of  the  do* 
nor  ( 2 ) ;  but  if  [m]  in  that  case,  the  remainder  had  beene  limited 
to  another  in  taile  reserving  the  reversion  in  fee  to  the  donor,, 
there  the  said  words  (in  liberum  maritagiumj  create  an  inheri- 
tance, because  the  donees  hold  of  the  donor.  And  this  is  the 
cause  that  it  is  holden,  that  a  man  cannot  devise  land  in  frank- 
marriage  because  the  donee  cannot  hold  of  the  donor.  And  caiy 
one  use  before  the  statute  of  27  H.  8,  could  not  have  made  a  gin 
m  frankmariage,  because  the  reversion  was  in  the  feoffees.  [»]  ^d 
if  the  donor  doth  give  lands  in  liberum  mariiagium  reserving  a 
rent,  this  reservation  shall  take  no  effect  till  the  rourth  'degree  be 
past,  but  the  frankmariage  is  good;  for  if  the  reservation  should 
be  good,  then  could  not  the  £mees  have  an  estate  taile  for  want 
of  t£e  words  of  the  heires  of  their  bodyes  (3). 

''  In  Jrankmarriage"  Liberum  marita^um^  free  marriage. 
Mariiagium  is  taken  for  fee  taile,  and  divideth  mariiagium  into 
liberum  et  servitio  oNigatum:  and  herewith  agreeth  Bracton 
[o]  lib.  2,  cap.  34,  and  39.  Maritagium  est  aui  liberum  aui 
servitio  obUgatum,  and  lib.  a,  ca.  7,  nu.  3  and  4.  Liberum  mari" 
tagium  dicitury  ubi  donatar  vult  quod  terra  sic  data  quieta  sit  et 
libera  ab  omni  seculari  servitio.  And  so,  before  Bracton^  said 
Glanvillf  lib.  7,  ca.  i8.  Maritagium  autem  aHud  nominatur  libe* 
rum  aUud  servitio  obnoxium.  Ltoerum  dicitur  maritagiumf  quando 
aliquis  liber  homo  aiiquam  partem  terrae  sua  dot' cum  aliqud 
mmiere  in  maritagium^  ita  quod  ab  omni  servitio  terra  iUa  sit 
quieta^  S^c.  And  afler  both  of  them  Fleta  that  followeth  them 
DOth,  lib.  3,  cap.  i^  saith,  est  autem  quoddam  maritagium  liberum 
ab  omni  servitio  solutum  donatori  id  ejus  h^erediy  Sfc,  Et  est 
similiter  maritagium  servitio  obligatum  et  oneratum^  Sfc.  And 
these  words  f  tn  liberum  maritagiumj  are  such  words  of  art,  and 
so  necessarily  required,  as  they  cannot  be  expressed  by  words 
equipollent,  or  amounting  to  as  mudi.  As  if  a  man  give  lands 
to  a  man  with  his  daughter  in  connubio  soluio  ab  omni  servitiOf  Sfc, 
yet  there  passeth  in  this  case  but  an  estate  for  life;  for  seeing 
that  these  words  C*^^  liberum  maritagiumj  create  an  estate  of 
inheritance  against  the  generall  rule  of  law,  the  law  reauireth 
that  they  should  be  legally  pursued.  But  Uien  it  may  oe  de- 
manded, if  a  man  had  eiven  lands  at  the  common  law,  in  libera 
maritagio,  whether  haa  the  donees  a  fee  simple  without  theae 
words  (heires),  for  that  it  appeareth  by  that  which  hath  beene 
said  before,  iheX  all  gifls  in  taile  were  fee  simple  at  the  common 
law,  and  that  the  statute  of  JV.  2,  did  not  create  any  estate  in  fee 
taile,  but  out  of  an  estate  in  fee  simple.  To  this  it  is  answered, 
that  these  words  (in  liberum  maritagiumj  did  create  an  estate  in 
fee  simple  at  the  .common  law :  and  it  is  holden  in  31  £.  3.  gard. 
11 6.  jPar  ceux  varclx  in  Jrankmdriage  Us  donees  averont  les 
terres  a  eux  et  a  lour  heires  perenier  eux  engendres,  et  ceo  est  dit 
especial  taile.     But  yet  betweene  donees  m  franlonariage  and 

other 


(2)  But  see  the  contrary  of  this  Pasch.  4o£liz.  C.  B.  lord  Bardayes 
case^  It.  11,  and  aU  the  books  here  cited  prove,  that  it  is  at  least  an  estate  tail^ 
although  no  tenure,  and  it  is  accordingly^  adjudged,  17  £.  3.  6^,  Vid.  //.  43  El* 
B.  IL  rot  140,  behoecn  lord  Barclat/e  and  the  countess  of  Waroakk*  Hal.  MSS. 
-^ee  S.  C.  in  Mo.  643.  Cro.  Eliz.  635,  and  1  Ro.  Abr.  750,  but  the  point 
of  Frank-marriage  is  not  reported  in  the  two  latter  books. — [Note  129.] 

(3)  13  H.  4.  Mesne,  74.  30  E.  3.  24.  Gift  in  Jrank-marriage  sdvo  forin- 
seco  servitio  good,  and  the  donee  shall  hold  in  chivalry.  Hal.  MSS.-^[Note  130.] 


L.  1.  C.  2.  Sect.  18.         Of  Fee  taile.  [21-  b-  22- a. 

other  donees  in  speciall  taile  there  be  many  notable  diversitiea. 
If  the  king  give  land  to  a  man  and  a  woman,  and  the  heires  of 
their  two  bodies,  and  the  woman  die  without  issue,  yet  shall 
the  man  be  tenant  in  taile  apres  possibilitie.  But  if  the  king 
give  land  to  a  man  with  a  woman  of  his  kindred  in  a  frank* 
mariage,  and  the  woman  dyeth  without  issue,  the  man  in  the 

king's  case  shall  not  hold  it  for  his  life,  because  the  9H.  3,  Dower 

C22.  n  woman  was  the  cause  of  the  gift ;  but  ^  otherwise  *®^- 
*    I  it  is  in  the  case  of  a  common  person,  if  lands  be  given  ^     ^'^  ' 
to  a  man  and  a  woman  in  especiall  taile,  and  they  are 
divorced  eausd  pnecontractuSf  both  shall  hold  the  lands  for  their 
lives ;  but  in  [p]  case  of  frankmariage  if  they  be  so  divorced,  the  M  13  £•  3*  tit. 
woman  shall  enjoy  the  whole  land,  because  she  was  the  cause  of  ^^'  ^d  £•  3- 
the  gift  (1).    If  lands  holden  in  socage  [q]  be  given  in  especiall  ^^„  ^^ 
taile,  and  the  donees  die,  the  issue  being  within  the  age  of  14  19  Ass!  3. 
yeares,  [rj  the  next  of  kinne  of  the  part  of  the  father,  or  of  8  E.  3.  Ass.  45. 
the  part  of  the  mother  which  can  hap  the  custody  shall  have  it,  (F.N.B.  904.) 
but  m  case  of  ftunkmariage  the  heire  of  the  part  of  the  mother  w^S'  ^"^* 
diall  have  it,  because  as  it  hath  been  said  she  was  the  cause  of  r^i  ^^^  ^'^^ 
the  gift«  Gmi^.  14&  ' 

27  5. 3.  79. 


Sect.  18- 

jJND  note,  that  this  word  (Talliare)  is  the  same  as  to  set  to  some  cer- 
taintie,  or  to  limit  to  some  certaine  inheritance.  And  for  that  it  is 
limited  and  put  in  certaine^  what  issue  shall  inherit  e  by  force  of  such  gifts, 
and  how  long  the  inheritance  shall  indure,  it  is  callea  in  Lattne,  feocmm 
talliatom,  i.  e.  haereditas  in  quandam  certitudiaemi  limitata.  For  if 
tenant  in  generall  taile  dieth  without  issue,  the  donor  or  his  heires  may 
enter  a;  in  their  reversion  (3). 

''JND  note."     This  in  our  author,  throughout    his    three  (Ante.  17,  b.) 

bookes,  betokens  some  notable  point  of  instruction  worthy 
of  more  speciall  observation,  which  is  oft;en  [s]  used  by  him,  as  W  S«ct  18. 
you  may  perceive  by  the  Sections  noted  in  the  margent  (2).  ^'  ^'  ^f  ^' 

go.  104. 108. 114. 116. 147.  158.  161.  168.  170.  183.  954.379.  346.  387.453.  467. 
618,  619.  637.  649.  670.  689.  684.  711.  717.  719.  738. 

"  Feodum  taUiatum^  i.  e.  luereditas  in  quandam  cerfitudinem 
limstaiaJ'    Here  our  author  doth  interpret  whatjeodum  talliatum  West  3,  cap.  3. 
is.     Of  all  the  estates  taile  most  coarcted  or  restrained,  that  I  Ft  Co.  351,  o. 

finde 

!i^  KeSio.  104.  b.  Accord.  Hal.  MSS.    See  also  ace.  Perk.  Sect.  338. 
3)   The  issue  in  tail  attainted  in  vitd  patris;  after  the  death  of  the  father  the 
donor  cannot  enter ^  hut  the  itsue  if  pardoned  may  enter,  and  hold  as  special  oc' 
eupant,  subject  to  the  charges  d'lhejuiher.  29  Ass,  61.  Hal.  MSS.— [Note  132.] 

i2)  Lord  Coke  seems  to  lav  too  much  stress  on  Littleton's  use  of  nota^  S^c. 
other  words  of  a  like  kind.  In  the  edition  by  Lettou  and  Machlinia,  8^c. 
is  frequently  omitted,  and  item  is  very  often  put  where  the  other  editions  have 
nota,  and  vice  versa.  This  shews,  how  very  uncertain  it  is,  whether  any  pe* 
culiar  force  ought  to  be  attributed  to  such  words.-  Indeed  where  they  really 
come  from  Littleton  himself,  they  must  in  general  be  too  slight  a  foundation 
for  any  considerable  inference.— [Note  131.] 


22.  a.  22.  b.]  Of  Fee  taile.       L.  1.  C.  2.  Sect.  19. 

39  Ass.  pi.  30.    finde  in  our  bookes,  is  the  estate  taile  in  39  Ass.  pi.  20,  where 

0  Co.  66. 104.    lands  were  given  to  a  man  and  to  his  wife  and  to  one  heire  of 

1  RoAb^SflS  )   ^^^^^  bodies  lawfully  begotten,  and  to  one  heire  of  the  body  of 

that  heire  only;  this  case  bemg  adjudged  in  the  point  is  an 
excejption  (some  say)  out  of  the  general!  rule  put  before  by 
Sect.  13.   Vid.   Littleton,  Sect  13,  that  all  estates  Uule  were  fee  simple  at  the 
PI.  Com.  fo.       common  law ;  for  (say  they)  by  this  limitation  (haredi)  in  the 
^^'°*  singular  number  the  donees  had  not  had  a  fee  simple  at  the 

Rfigist.  Jadic.     common  law.     Vide  Regtstrum  Judiciale^  fo.  6,  a  gift  made  to  a 
^^'  ^'  man  et  haredi  masctdo  ae  corpore  suo  (4). 


Sect.  19. 

TN  the  same  manner  it  ig  of  the  tenant  in  especial!  taite,  Ifc,  For  in 
7'  every  gift  t^  toile  nnthoui  more  Mying^  the  reversion  of  the  fee  simpk  is 
in  the  donor.  And  the  donees  and  their  issue  shall  do  to  the  donor,  and  to 
his  heires  the  like  services,  as  the  donor  doth  to  his  lord  next  paramont, 
except  the  donees  infrankmarriaee,  who  shall  hold  quietly  from  all  manner 
of  service  (unlesse  tt  beforfealtie)  untill  the  fourth  degree  is  past,  and 
after  the  fourth  degree  upast  the  issue  in  thefift  degree,  and  so  forth  the 
other  issues  after  him,  shall  hold  of  the  donor  or  of  his  heires  as  they  hold 
over,  as  before  is  said. 

(a  Inst  331.       ^«   TN  every  gift  in  taile  without  more  saying,  the  reversion  of  the 
333)  -*  ^ee  simple  is  in  the  donor, *^    This  is  wrousht  by  the  con- 

struction ofthe  statute  of  W.  a,  cap.  i,  which  ftalh  turned  the 
fee  simple  of  the  donee  into  a  particular  estate  of  infaeritanGe^ 
and  the  possibility  ofthe  donor,  to  a  reyersion  in  hbi 
rn  a  E.  31  expectant  upon  the  estate  taile,  q:>  so  as  there  be  two  F  22.  "1 
6  H.  7.  li  inheritances  of  one  land :  yet  this  was  doubted  in  our  I*  k  J 
WMt.i,  at.13.  bo<^es[^],  and  there  resolyed  according  to  Littleton, 
PI.  Com.  347,  Bat  I  see  no  cause  wherefore  that  pomt  should  be  drawne  in 
34B.  951^563.  question,  for  at  the  same  session  ox  parliament  (in  which  the 
BMeeit?47  statute  de  dqnis  oonditionaUtms  was  made)  yiz.  ca.  3,  it  is  ex- 
33  H.  6.  37.*  pressely  said,  vd  per  donum  in  quo  reservatur  reversio,  so  as  by 
39  £.  3. 18.  the  judgment  of  the  same  parliament  a  reyersion  was  settled  in 
45  E.  3-  30.        the  donor. 

^ost.  143,  b.         «  J%e  reversion  of  the  fee  sit>^  is  in  the  donor,"*    A  revefakn 

^^-l^i-       i8(i)  where  the  reiidue  of  the  estate  always  doth  contiBiie  m 

Croichalloo.)   ^™  ^^  made  the  particular  estate,   or  where  the  particular 

'  estatv  is  derited  imt  of  his  estate,  as  here  m  tJie  case  of  JAu. 

Tenant  in  fee  simple  maketh  gift  in  taile,  so  it  is  of  a  lease  for 

life. 


(4)  In  the  case  of  Richards  and  lady  Bercayenny,  2  Vem.  325,  the  court 
held  a  limitation  to  lady  Bergayenny  and  such  heir  of  her  body  as  diould  be 
livinc  at  her  death,  with  a  remainder  over,  to  be  an  estate  tail.  But  see  further 
on  &is  subject  ante,  fol.  8.  b.  n.  4,  where  seyeral  authorities  are  referred  to 
in  order  to  enable  the  student  to  find  in  what  case  heir  in  the  singular  number 
oufiht  to  be  construed  nomen  cottestivum, — [Note  133.] 

^1 )  By  what  words  a  reyersion  will  pass,  see  Yin.  Abr.  Reversion  G.  and 
Com.  Dig,  Estates  B.  12. 


L.  1.  C.  2.  Sect.  19.        Of  Fee  taile.  [22.  b. 

lifisy  or  for  yeareg.    If  a  man  extend  lands  by  force  of  a  statute 
merchant,  staple,  recognizance  or  elegit^  he  leaveth  a  reversion  in 
the  conusor.    But  since  Littleton  wrote,  the  description  must  be 
more  large  upon  the  statute  of  [a]  27  H,  8,  for  at  this  day,  if  a  M  ^7  H.  8, 
man  seised  of  lands  in  fee  make  a  feofiment  in  fee,  (and  depart  ^i'  ^^' . 
with  his  whole  estate)  and  limit  the  use  to  his  daughter  for  life,    ^  jj^'  Abr.  625. 
and  after  her  decease,  to  the  use  of  his  sonne,  in  taile,  and  after   1  Co.  104,  b.  ■' 
to  the  use  of  the  right  heires  of  the  feoffor :  in  this  case,  albeit  2  Co.  91. 
he  departed  with  the  whole  fee  simple  by  the  feofiment,  and  2R0.  Abr.417. 
lunitea  no  use  to  himselfe,  yet  hath  he  a  reversion  (2) ;  [b]  for  rfcltsV 3  26 
whensoever  the  ancestor  takes  an  estate  for  life,  and  after  a  37£.3,Pag^ii8. 
limitation  is  made  to  his  right  heires,  the  right  heires  shall  not  be  24  £.  3.  36. 
purchasocs.     And  here  in  this  case  when  Uie  limitation  is  to  his  40  £.  3. 
ri^t  heires,  and  right  heire  he  cannot  have  during  his  life  (for 
mm  est  hofres  vivenUt)  the  law  doth  create  an  use  m  him  during 
his  life,  uAtill  the  future  use  commeth  i»  me^  and  consequently 
the  right  heires  cannot  be  purchasors ;  and  no  diversitie  when 
the  law  creates  the  estate  for  life,  and  wh^  the  par^.    And  all 
thi«  was  adjudged  betve«;ie  [c\  Fenwkke  and  MUford  in  the  [«]  Tr.  31  £iiz. 
kiu's  bench :  a^  if  the  limitation  had  been  to  the  use  of  him-  ^^^^'^^ 
selro  for  life,  and  after  to  the  use  of  another  in  taile,  and  after  to  3^it^wdo3. 
the  use  of  his  owne  right  heires,  the  reversion  of  the  fee  had  been  ss  H.  87^ 
in  hian,  because  the  use  of  the  fee  continued  over  in  him  (3) ;  and  I>ier  8, 9,  io» 
the  statute  dofti  execute  the  possession  to  the  use  in  the  same  ^<?*  }^^^^- 
plight,  Qualitie,  and  degree,  as  the  use  was  limited.  aMuI?^* 

[d]  It  a  man  make  a  gift  in  taile,  or  a  lease  for  life,  the  re-  p^^,  ,^3, 
mainder  to  his  own  right  heires,  this  remainder  is  void,  and  he  (1R0.Abr.898. 
hath  the  reversion  in  him,  for  the  ancestor  during  his  life  beaxeth  Mo.  284.) 

in  his  bod^  (in  judgment  of  kw)  all  his  heires,  and  theiefore  it  '-'Qt^I^'  ^'  ^' 

18  truly  said)  that  hSgrts  atmrs  tmieoessom^    And  this  appeareth  ^  £iix.']>i^'r. 

in  a  c0m»on  ease,  that  if  land  be  given  to  a  man  and  his  heires,  Bromley's  case, 
ail  his  heifes  are  mo  totally  in  lAn,  as  he  may  give  the  lands  to 
whom  he  will. 

[e]  So  it  is  if  a  man  be  seised  of  lands  in  fee,  and  by  indenture  [e]  Dier  5. 
make  a  lease  for  life,  the  remainder  to  the  heires  male  of  his  Marie  156. 
owne  body,  this  is  a  void  remainder ;  for  the  donor  cannot  make  Groswold's  case 
his  own  right  heir^  a  purchaser  of  an  esti^  taile  witluHit  departing  ^^^^^^t 

of  the  whole  fee  simple  out  of  him  (4)  :  as  if  a  man  make  a  koS-  seijuit  in  Ms 

report  agrseth.     (Hob.  3a  33.    1  Mod.  937,  1.     1  Ro.  Bep.  940.) 

ment 


(2)  Vid.  H^P.SfM.  Z)y.  ia4>  coatra.  Hal.  MSS.  But  see  the  case 
cited  by  lord  Hale  in  the  next  note,  and  also  ants  la  b,  and  oote  3.  there. 

(3)  Casus  Com.  Bedford^  M.  M>  35  ^^^  Poph.  b.  8.  Fe^finent  to  the  me 
of  ihtjeofferf&r  40  yean^  remainder  to  B,  in  tail^  remainder  to  the  right  heirs 
^if  the  Jeoffer.  It  is  the  M  reoer$iou,  and  the  fef^fer  may  deciee  Ufjirthe  use 
returned  to  ^fevfferfofr  twm^  of  consideration  to  retain  U  tn  theje^fee  fill  <Ae 
<^^A  of  tkefeofir.  Hal.  MSS.— See  the  earl  of  Bedford's  case  in  Popk  3, 
Vid.  ^7  E.  3.  8.  4  if.  6.  so.  42  Ass.  2.  9  E,  3.  14.  10  E.  3.  48.  Lands 
granted  hf  A.  ky  fine  fit  the  Vfi  qf  A,  remainder  to  A's,  right  heirs.  It  is  a 
reversion  in  if.  and  he  may  grant  it.  Hal.  MSS.  Dy.  237.  Fine  to  husbandy 
as  that  uMch  he  and  his  o^  have  of  Ids  giftt  which  render  to  the  conusor  fi^ 
life^  remainder  to  the  right  heirs  of  the  husband.  It  is  a  void  remainder,  and 
the  tt^  survivor  shall  have  it  fir  lye.    Hal.  MSS.— [Note  134.] 

(4)  Where  heir  shall  be  purchaser  Vid.fiL^  b.     11  //.  6.  13.    Devise  to  B. 
fir  Ufit^  remainder  to  C.  in  tail,  remainder  to  the  next  heir  of  the  demsar  and  the 

heirs  (f  his  body^  it  is  a  purchase  in  the  heir.    Qusere  there  if  it  had  keen  heirs 

— Archers 


22.  b.  23.  a.]  Of  Fee  taile.         L.  1.  C.  2.  Sect.'ig. 

ment  in  fee  to  the  use  of  himselfe  for  life,  and  then  to  the  use  of 
the  heires  male  of  his  body,  this  is  a  good  estate  taile  executed 
in  himselfe,  and  the  limitation  is  good  by  way  of  use,  because  it 
is  raised  out  of  the  state  of  the  feoffees,  which  the  feoffor  de- 
parted with,  and  that  is  apparent,  for  a  limitation  of  use  to  him* 
selfe  had  without  question  beene  good. 

[f]  ao  Elii.  ry]  If  a  man  make  a  feoffment  in  fee  to  the  use  of  himselfe  in 
^*^'''                 taile,  and  after  to  the  use  of  the  feoffee  in  fee,  the  feoffee  hath  no 

reversion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
estate  taile  executed  in  him  by  the  statute,  and  the  feoffee  is  in 
by  the  common  law,  which  is  worthy  of  observation. 

[g]  13  H.7. 6.         0^  To  conclude  this  point,  [g]  whosoever  is  seised  F  23,  "I 

'     '  L    a.    J 


28  H.  8.  Dicr     ^f  j^nd,  hath  not  only  the  estate  of  the  land  in  him, 
^^  Co  81  b        ^"^  ^^  ^^^  ^  ^^  profits,  which  is  in  nature  of  the 
Cro.jEm.'9oi.     use,  and  therefore  vmen  he  makes  a  feofi&nent  in  fee  without 
Post.  271,  b.)     valuable  consideration  to  divers  particular  uses,  so  much  of  the 

use  as  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  o£ 
reverter.    As  if  a  man  be  seised  of  two  acres,  the  one  hoiden  by 
kniffhts  service  by  prioritie,  and  the  other  by  knights  service 
6  £•  4-  7-  hoiden  by  posterioritie,  and  maketh  a  feoffinent  in  fee  of  both 

1  Co.  76*  84f  acres  to  the  use  of  himselfe  and  his  heires,  the  old  use  continues 
CbJluey  a€o  ^^  ^"^*  ^°^  ^^  prioritie  and  posterioritie  remaine.  So  it  is  of 
56,57,58. 77,  lands  of  the  part  of  the  mother,  the  use  shall  ^oe  to  the  heire  of 
78.  4Co.3a.  the  part  of  tne  mother,  which  could  not  be,  if  it  were  not  the 
6  Co.  34. 43.      old  use,  but  a  thing  newlv  created.     The  like  law  of  lands  of 

the  custome  of  Borough-English,  Gavelkind,  &c.  (1). 

*^  The  donees  and  their  issue  shall  do  to  the  donor,  and  to  his 
heires  the  Uke  services,  as  the  donor  doth  to  his  lord  next  para^ 
nuwnt"  The  reason  of  this  is,  that  when  by  construction  of  the 
said  statute  there  was  a  reversion  settled  in  the  donor,  for  that  the 
donee  had  an  estate  of  inheritance,  the  judges  resolved  that  he 
should  hold  of  his  donor,  as  his  donor  held  over  (2) :  as  if  the 

tenant 

'-^ Archer* s  case,  1  Rep.  66.  b.  Devise  or  conveyance  to  A,  for  life,  remainder  to 
his  next  heir  male,  and  to  the  heirs  male  of  the  body  of  such  heir  male,  ii  is 
a  purchase  in  the  heir,  because  in  ^A^- singular  number,  and  the  limitation  is 
applied  to  it. —  Vid.  1  Rep.  104.  Shdlies  case.  Use  limited  for  life  to  A. 
remainder  to  the  heirs  mate  of  the  body  of  A.  and  the  heirs  male  of  tne  body  of 
such  heirs  male.  It  is  a  limitaifon,  and  A,  has  a  tail  executed.  Bid  if  the 
ancestor  takes  estate  for  years,  remainder  limited  to  the  heirs  male  of  his  body, 
it  doth  not  vest  in  the  ancestor.  Accord,  hicfol.  13.  Hodgkinson's  case,  Htu. 
MSS. — See  Hodgkinson's  Case  from  lord  Hale's  MSS*  at  the  end  of  n.  6. 
ante  14  a. — [Note  135.] 

( 1 )  See  further  on  this  subject  the  several  books  cited  ante  is.  b.  in  n.  2, 
to  wnich'add  Prec.  in  Cha.  332.  319,  and  Plowd.  545,  and  note  f,  in  the 
English  translation  of  Plowden.  It  may  be  an  useful  hint  to  observe,  that 
the  English  edition  of  mr.  Plowden's  Commentaries,  which  most  deservedly 
bear  as  nigh  a  character  as  any  book  of  Reports  ever  published  in  our  law, 
has  a  great  number  of  additional  references  and  some  notes ;  and  that  both  of 
these  are  generally  very  pertinent,  and  shew  great  industry  and  judgment  in 
the  editor — [Note  136.] 

(2)  And  therefore  gift  in  tad  sorting  the  reversion  tenend'  de  capitaiibus 
dominis  feodi  per  servitia  debita  is  void,  and  the  donee  shall  hold  of  the  donor^ 
as  he  holds  over.  6  E.  3.  28,  45  E.  3.  27.  2  E.  4,  5.  4  H.  6.  20.  Champer^ 
non'fcase.    Vid.  27  H.  8.  18.    Hal.  MSS.-~rNote  137.] 


L.  1.  C.  2.  Sect.  19.        Of  Fee  taile.  [23.  a, 

tenant  had  made  a  feoffment  in  fee  at  the  common  law,  the  feoffee 
should  have  holden  of  the  feoffor  as  he  held  over,  and  before 
the  statute  of  W,  a,  the  donee  had  holden  of  the  donor  as  of  his 
person,  and  now  of  him  as  of  his  reversion :  but  if  a  man  make  a 
tease  for  life,  or  years,  and  reserve  nothing,  he  shall  have  fealtie  (P^^-  ^43-  >•) 
only  and  no  rent,  though  the  lessor  hold  over  by  rent,  &c.  And 
thi%  that  Littleton  saith,  is  regularly  true,  if  the  donor  maketh 
no  speciall  reservation,  for  then  the  speciall  reservation  excludes 
the  tenure  which  the  law  would  create.  As  if  tenant  by  knights 
service  maketh  a  gift  in  taile  reserving  fealtie  and  rent,  the 
donee  shall  hold  in  socage,  by  fealtie  and  rent,  and  not  by  knights 
service  (3).  But  if  a  man  hold  land  of  the  king  in  grand  ser- 
jeantie,  and  maketh  a  gift  in  taile  generally,  in  this  case  the 
donee  shall  not  hold  of  the  donor  by  grand  serjeantie,  because  no 
man  can  hold  by  grand  seijeantie,  but  of  the  king  only,  as  here- 
after shall  be  said;  and  therefore  seeing  grand  serjeantie -doth 
include  knights  service,  he  shall  in  that  case  hold  of  the  donor 
by  knights  service.  If  a  man  seised  of  land  in  the  right  of  his  (a  Bo.  Abr. 
wife  holden  by  knights  service  giveth  the  same  lands  in  taile  ^^'') 
generally,  the  donee  shall  not  hold  of  him  by  knights  service, 
because  his  wife  held  the  land,  and  he  had  nothing  but  in  her  * 
right.  And  in  that  case  the  baron  hath  gained  a  new  reversion 
by  wrong,  and  therefore  such  a  donee  shall  doe  fealtie  only  (4). 

A.  seised  of  two  acres  of  land,  holdeth  the  one  of  B,  by  Jmights  (Doctr.  Plac 
service,  and  twelve  pence  rent,  and  the  other  of  C.  in  socage  and  63-) 
one  pennie  rent,  and  makes  a  gift  in  taile  of  both  acres  without 
any  expresse  reservation  of  any  tenure.  In  this  case  the  donor 
halh  but  one  reversion.  And  yet  he  shall  make  several  avowries, 
because  there  be  severall  tenures  created  by  law  in  respect  of  the 
severall  tenures  over :  and  the  avowrie  is  made  in  respect  of  the 
tenures. 

Lord/mesne  and  tenant,  the  tenant  holdeth  by  four  pence,  and  (3  Be.  Abr. 
the  mesne  by  twelve  pence,  the  tenant  makes  a  gift  in  taile  50i.) 
without  reserving  any  thing,  by  reason  whereof  he  noldeth  by 
foure  pence,  in  respect  of  the  tenure  over.     Afterwards  the 
reversion  escheats,  now  shall  the  donee  hold  by  twelve  pence,  for 
the   mesnaltie  which  was  four  pence  is  extinct,   and  the  law 
reserved  the  tenure  upon  the  gift  in  taile,  in  respect  of  the 
mesnaltie,  and  when  the  mesnaltie  is  extinct,  the  former  rent 
between  the  donor  and  donee  is  extinct  also ;  an4  then  by  the  49  ^'  3-  ^• 
same  reason  that  the  donee  shall  take  advantage,  iif  the  donor  by 
release  or  confirmation  had  holden  by  lesser  services,  by  the 
same  reason  he  shall  be  prejudiced,  when  he  holdeth  by  greater 
services  (5). 

'*  Except  the  donees  injrankmarriase"    It  is  to  be  understood,  ^'^jf'*"' **^' ** 

•  that  although  the  land  be  given  in  Uberum  maritagium,  in  ft^e  Britton^c.  itg. 

Flcta,  lib.  3,  cap.  1 1,  &  lib.  6,  cap.  a.    Vld.  Sect.  17. 30.    (Ante  1 1.  b.    Pott  178.  a.) 

marriage 

—         ■'  ■  ■       ■  ■■,  .  .  .m  -      .  I..       I  I  IW.I..  l.l.l-»  ■!        ■  .  , I     11  I    I 

• 

(3)  JBtit  if  tenant  by  chivalry  makes  gift  in  taU  rendering  rent  onfyf  the  tenure 
shall  be  chivalry ^  but  the  rent  accumulative.  Vid.  hie  52.  Dy*  52.  Keiho*  115. 
^Hal.  MSS.— [Note  338.] 

(4)  Qtuere  of  this  case,  for  the  new  reversion  is  held  in  chivalry.  Vid.  4  H.  6. 
^'^t  by  BaUh,  B.  holds  of  A.  in  chivalry ^  and  gives  in  tail  to  C.  voho  wakes 
lease  to  R.  for  life  and  dies.  The  issue  of  C.  snail  be  in  toard  to  A.  not  to  B. 
the  donor,    Hal.  MSS.— [Note  1 39.] 

(5)  Vid.  Keilw.  135.  129.— Hal.  MSS. 


93.  a.  23.  b.]  Of  Fee  taile.      L.  1.  C.  2.  Sect.  20. 

marriage  generally,  yet  first  the  law  doth  make  a  limitation  of  thjg 
word  (free),  viz.  till  the  fourth  degree  be  past,  for  the  reason  that 
our  author  here  yeeldeth  (6).  And  3.  albeit  it  be  free  marriage^ 
yet  die  donees  and  their  issues  untill  the  fourth  degree  be  past 
shall  do  fealtie,  for  that  it  is  incident  to  everie  tenure  (except 
frankealmoigne)  and  cannot  be  separated  from  it,  and  therefore 
the  donees  and  their  issues  shall  hold  it  as  freely  till  the  fourth 
degree  be  past  as  the  donor  can  make  it.  See  more  of  this  in 
the  Cbf4>ter  of  Frankahnoigne. 


Sect.  20. 

/f  ND  the  degr^ei  infrankmarriage  shall  be  accounted  in  this  manner, 
viz.  from  the  donor  to  the  donees  infrankmarriage  the  first  degree, 
beeause  the  wife  that  is  one  of  the  donees  ought  to  be  aaughter,  sister^  or 
other  cosen  to  the  donor.  And  from  the  donees  unto  their  issue  shall  be 
accounted  the  second  degree,  ana  from  their  issue  unto  their  issue  the  third 
degree,  and  so  forth.  And  the  reason  is,  because  that  after  every  such 
gift,  the  issues  of  the  donor,  and  the  issues  of  the  donees  after  the  fourth 
d^reepast  of  both  parties  in  such  forme  to  be  accounted,  may  by  the  law 
of  the  hofy  church  entermarie(i).  And  that  the  donee  infrankmarriage 
shall  be  said  to  be  the  first  degree  qfthefoure  degrees,  a  man  may  see  in  a 
plea  upon  a  writ  of  right  of  ward,  P.  3I1  £•  3^  where  the  pL  pleadeth  that 
his  great  grandfather  was  seised  ^certaine  lands,  S^c.  and  held  the  same  of 
another  by  knights  sortiee,  S^c.  who  gave  the  land  to  one  Raphe  HoUaod 
with  his  sister  tn  frankmarriage,  Ifc. 

[a]  Vide  Sect.     T\^HER£    Littleton  saith    [a]  that  the  donees  in   frtmk- 
*&i*^'  *^*'*^*  manage  shall  hold  by  fealtie  only  untill  the  fourth 

969. 271. 733.     ^  degree  be  past,  and  then  the  issue  in  the  fifr  degree  P  23."1 

shall  hold  of  the  donor  as  the  donor  holdeth  ov^,  L  b    J 
m  GlanvUl.        [^]  y^fig  Bracton  ubi  supra,  Ita  juod  ille  cm  terra  stc 
Bract^bl  a        datajuit,  nullum  indejaciat  servitsum  usque  ad  tertium  haredem,  et 
fol.  31.    Britton»  c.  119.    Fleta.  Ub.  3,  cap.  1 1,  &  lib.  6,  cap.  3. 

usque 

(6)  And  therefore  after  the  fourth  degree  the  issue  shall  have  formedon  and 
count  of  a  gift  m  Jrank-marriage ;  but  the  wtrranty  and  acquittal  are  gone. 
11  H.^g,  Vid.  10  JB.  3,  25.  4  £.  3.  j.  Attornment  by  donee  in  frank^ 
marriage. — Hal.  MSS. — [Note  140.] 

(1)  Nota,  by  the  intent  of  Litdeton  in  some  cases  before  thejburfh  degree 
passes  Jrom  the  donor  there  may  be  intermarriage,  ana  yet  the  land  shaU  be 
holden  quit  tiU  it  be  passed.  A,  gives  land  inJranS-marriage  with  the  daughter  of 
his  sister,  the  issue  of  A>  and  the  donee  may  intermarry  after  the  fourth  degree, 
yet  ihejhwih  degree  shall  not  be  passed  quoad  the  tenure.  Vid.  pag.  sequent. 
A  gives  to  the  daughter  ofN.  in  frank-marriage^  C.  and  the  issue  ofN.nuiv 
intermarry^  because  they  are  in  qmnto  gradu  consanguinitatis,  yet  this  is  ow^ 
thejirst  aegree  quoad  the  privilege  of  tenure,  Hal.  MS8.  There  is  something 
apparently  wanting  in  the  state  of  lord  Hale's  latter  case ;  for  it  is  not  ex- 
pressed who  C*  is,  and  how  C  and  the  issue  of  N.  are  related  in  the  Jijfih 
degree.  But  this  accidental  omission  may  be  easily  supplied,  and  the  doctrine 
will  be  equally  intelligible  by  only  supposing  the  consanguinity  to  be  as  lord 
Hale's  case  requires. — [Note  141.] 


L.  1.  C.  2.  Sect.  20.        Of  Fee  taile.  [23.  b.  24.  a. 

M$yue  ouartum  gradum,  ita  quod  tertius  hares  sit  indums.    And 
herewith  also  agreeth  FlHa  uhi  supra.     And  the  [c]  learning  of  [c]  Vid.  loR  3, 
d^rees  set  out  in  the  civil  and  canon  law  (wherein  I  find  some  tit.  Atowt7157. 
di&rence)  is  worth  the  knowledge,  to  the  end  that  Littleton  and  3^  E-  3»  cessavit 
the  law  in  this  case  may  the  better  be  understood,  which  I  will  ^^  *{\q  ^' 
1^^  J 1  divide  into  certain  rules;  whereof  the  first  is,  that  a  person  31  H.  7.  30. 

added  to  a  person  in  the  line  of  consanguinitie  maketh  a 
degree.  And  it  is  to  be  understood,  that  a  line  is  threefold,  viz. 
the  line  ascending,  descending,  and  collaterall.  And  first  for 
example,  of  the  ascending  line,  take  tlie  sonne  and  add  the  father, 
and  it  is  one  degree  ascending ;  add  the  grandfather  to  the  father, 
and  it  is  a  second  degree  ascending. 
Hole  s.l     ^^  ^  ^^^  many  persons  there  be,  take  away  one,  and 

you  have  the  number  of  degrees.  If  there  be  foure  per-  (Plowd.  444.) 
sons  it  is  the  third  degree,  if  five  the  fourth,  for  one  must  exceed, 
and  then  you  have  the  degree.  Likewi^  by  the  descending,  take 
the  fiitfaer,  and  add  the  sonne,  and  it  is  one  degree ;  then  take  the 
Sonne  and  add  the  grandchild,  and  it  is  the  second  degree;  and  so 
likewise  further.  Wherein  observe  that  the  father,  son  and  grand- 
child, albeit  there  are  three  persons,  yet  they  make  but  two  de- 
grees, because  (as  it  hath  been  said)  one  must  exceed  for  making 
a  degree. 
Rule  %1     ^^  '^  ^^  ^®  noted,  that  in  every  line  the  person  must  be  C^^-  S^^^* 

reckoned  from  whom  the  computation  m  made.     And  3«H.8,cap.38, 
there  is  no  difference  between  the  canon  and  civill  law  in  the  as-  a^LtsT?^ 
cending  and  descending  line  (2);  for  those  whom  the  civilians  do  35  U.  8,  cap. 
reckon  in  the  second  degree,  the  canonists  do  reckon  in  the  sa.) 
first  (3);  and  those  whom  th^  place  in  the  fourth,  these 

t<24.n  place  (C>  in  the  second.    Therefore  if  we  will  know  in 
^  *  I  what  degree  two  of  kindred  do  stand  according  to  the 
civill  law,  we  must  begin  our  reckoning  from  one,  by 
aM»iding  to  the  person  from  wliom  both  are  branched,  and  then 

by 

»  ft 

(2}  The  words  but  in  the  collateral  line  there  is  seem  necessary  to  the  sepse 
of  this  passage ;  and  thoush  not  to  be  found  in  any  edition  of  lord  Coke's 
Commentary,  were  probably  omitted  by  mistake. 

(3)     A  CandA.  are  in  the  fourth  degree  per  utramque  legem. 

N.  and  K,  are  in  thejburth  degree  6y  the  canon  knvy  hut 

in  the  eighth  degree  hy  the  civil  taw.     A^.  and  C.  are  in  the 

fourth  degree  mf  the  canon,  in  the  flfih  hy  the  dvil  latv, 

H  .••£..  .  L    Vide  pro  compuftatione  graduum  consanguinitatis  juxta 

:  :      utramque  legem  Cans.  35.  quaest.  5,  pars  2,  in  Decret. 

I    ...  F  ...  M    Juxta  jura  canonica.—l.  Ascendentium  et  descendentium 

:  :  :      quot  sunt  persons,  de  quibus  quseritur,  computatis  inter- 

K  .  .  .  G  .  .  .  N    mediis,  primi  demptii,  tot  sunt  gradus  inter  eas.     II.  Pro 

coUateralibus.  Collateralium  in  lined  aequali  quoto  gradu 
(}uis  distat  a  stipite  communi,  toto  distant  inter  se  vel  sibi  attinent.  Collatera- 
lium in  linei  insequali  quoto  gradu  remotior  distat  k  communi  stipite,  toto  inter, 
se  dktapt — Juxta  jus  civiU' — I.  In  lined  recti  ascendentium  et  deScendentium 
quot  sunt  persons,  de  quibus  quseritur,  computatis  interraediis,  und  demptd,  tot 
sunt  gradus  inter  eas.  II.  Collateralium.  1.  In  lined  sequali,  ^uoto  ^radu 
qui  distat  k  communi  stipite,  toto  duplicato  distant  inter  se,  vel  sibi  attment; 
nam  qusslibet  persona  facit  gradum.  2.  In  lined  insquali,  quot  sunt  persons, 
stipite  dempto,  tot  sunt  gradus. — Nota  in  contractibus  matrimonialibus  coropu- 
tatio  canonica  est  recepta,  et  hoc  per  decretalem  Innocentis  tertii  in  concilio 
generali.    Hal.  MSS.— [Note  142.] 

Vol.  I.  H 


24.  a.]  Of  Fee  talk.        L.  1.  C.  2.  Sect  20. 

(Plowd.  444.)     by  descending  to  the  other  to  whom  we  do  count,  and  it  will  ap^ 

peare  in  what  degree  they  are.  For  examplcy  in  Inotlierf  and 
sisters  sonnes,  take  one  of  them  and  ascend  to  his  &thw,  there  is 
one  degree;  from  theftither  to  the  grandfather,  that  is  the  second 
degree;  then  descend  from  the  grirndfather  to  his  sonne,  that  ia 
the  third  degree;  then  from  his  sonne  to  his  sonne,  that  is  the 
fourth.  But  by  the  canon  law  there  is  another  computation,  for 
the  canonists  do  ever  begin  from  the  stocke,  namely,  from  the 
person  of  whom  they  do  descend;  of  whose  distance  the  question 
IS.  For  example,  if  the  question  be,  in  what  degree  the  sonnes  of 
two  brothers  stand  by  the  canon  law,  we  must  beffin  from  the 
grandfather  and  descend  to  one  sonne,  that  is  one  degree;  thea 
descend  to  his  scmne,  that  is  another  degree ;  then  descend  againe 
from  the  grandfather  to  his  other  sonne,  that  is  one  desree;  then 
descend  to  his  sonne,  that  is  a  second  degree ;  so  in  whatdtgteo 
either  of  them  are  distant  from  the  common  stucke,  in  the  san* 
degree  they  are  distant  betweene  themselves:  and  if  they  be  n#t 
equally  distant,  then  we  must  observe  another  rule.  In  what  de- 
gree th6  most  remote  is  distant  f^om  the  common  stocke,  in  the 
same  degree  they  are  distant  betweene  themsdvea,  and  so  the  most 
remote  maketh  the  degree.  And  idbeit  the  donee bea  cousinm 
the  third  or  fourth  degree  from  the  donor,  yet  in  this  computatioii 
it  maketh  the  first  degree:  gradus  dieitur  %  gradiendo^  miia  gra-^ 
tUendo  ascenditur  el  deseenditur.  And  thus  much  oi  the  civile 
and  canon  hiw  is  necessarie^o  the  knowle^e  of  the  oonmion  law 
in  this  point  ( 1 ) :  and  herewith  agreeth  our  author  in  the  worde 
following, 

*•  The  issues  of  the  dbnor,  andihe  issues  of  the  donees  after  the 
Jourth  degree  past  of  both  parties  in  such  forme  to  be  acconntedy  mau 
by  the  laxo  of  the  holy  church  entermarie.  (Of  the  holy  Church) 
Id]  Brit.  c.  1  ig.  [d]  So  as  hereby  it  appeareth,  that  the  computation  of  the  degree* 
Aceord.  Flet.  m  this  case,  must  be  according  to  the  canon  law.  But  it  is  neces- 
fb  i'^a^'  sarie  to  be  knowne  c<mcemmg  raarrii^es  betweene  persons  of 
[ei  ^H.  8,  ca.  kindred  one  to  another,  that  it  is  enacted  [e]  by  the  statute  of 
38.  32  H.  8,  that  no  reservation  or  prohibition  (God's  law  except) 

shall  trouble  or  -impeach  any  marriage  without  the  Leviticfdl 
degrees  (a). 

The 

( 1 )  See  further  as  to  consanguinity  and  the  manner  of  computing  its  de- 
grees by  the  civil  and  canon  law,  Bkickst.  Law  Tracts,  8vo*  edL  v.  i,  p.  149 
and  173,  and  the  annotations  in  the  edit,  of  the  Corp.  Jur.  Canon,  by  the 
PMm  on  that  oart  of  Gratian's  Decretum  cited  by  lord  Hale,  and  Inst.  lib.  2, 
tit.  6,  et  Dig.  30,  tit.  10,  and  the  commentators  on  those  titles. 

(a)  ThefoUomng  passages  from  the  canon  law  are  in  Hal.  MSS.— Exttar. 
de  consang.  etaffin.  c.  9.  Vir  qui  *^.stipite  quarto  gradu  mulieri,  quae  ex  alio 
latere  distat  quinto,  licit^  copulatur« — Nota  antiquitus  usque  ad  septimam  ge^e- 
rationem  nuDus  de  sud  cognatione  ducat  uxorera.  Decret.  9.  Causa  59* 
qusBSt.  2.  can.  1 1.  Bed  in  concilio  generali  sub  Innocendo  3^  prohibitio  cognim 
Gonjugalis  quartum  consanguinitatis  et  afl&nitatjs  non  Qxcedat,  viz.  in  ooUaie- 
ralibus;  sea  in  direct^  ascendcntibus  prohibetur  contractus  matrimonialis  im 
infinitum.  Extrav.  de  consanguinitat.  &c.  can.  8. — See  fur^r  aa  to  tibe  pro- 
hibition of  marriages  for  affinity  or  consanguinity  in  Tayl.  Elem.  Civ.  I4.  914* 
lost.  lib.  1.  tit.  10.  Dig.  lib.  23.  tit.  2.  Cod.  lib.  5.  lit.  4.  Nov.  74.  Gibs.  C^d- 
Jur.  Ecclesiast.  Anglican.  1st  ed.  v.  1.  p.  434.  Bum,  Bcclcs.  L.  tit.  Marritige. 
Via.  Abr.  Marriage  £.— [Note  143] 
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Hie  case  vouched  by  UuUton  in  31  E.  3,  you  shall  finde 
abridged  by  Fitz.  tit.  gard.  116.  And  albeit  this  yeare  of 
31  E,  3,  was  never  in  print  till  FUzherhefi  did  abridge  it  and  pub- 
lish it  in  print  anno  11  i/.  8,  andgoeth  under  the  name  of  broken 
yearcsy  yet  here  it  appeareth  by  our  author,  that  the  same  is 
of  authoritie  in  lawi  as  hereafter  also  in  other  places  shaU  be 
obsenred. 


Sect.  21. 

• 

jd  ND  qU  thete  entaiUi  t^oreudd  be  iptdfied  in  the  mid  siatuie  of  W.  s. 
Also  ihire  be  divers  other  estates  in  taiie,  though  thef  be  not  bn 
exnresse  wwrds  specified  inthe  saidstatute,  but  thejf  are  taken  by  the  eqmkte 
of  the  same  statute.  As  if  lands  be  given  to  a  man,  and  to  his  heires  males 
of  his  bodie  begotten\  in  this  case  his  issue  male  shall  inherit,  and  the  issue 
female  shall  never  inherit,  and  yet  in  the  other  entailes  aforesaid,  it  is 
otherwise. 


""  AND  aU^ese  entailes  ajbnsaid be  specified  in 
vfW.  a.**    And  so  it  iqppearetfa  by  tne  said  \ 


the  said  statute 
statute.  *'Also 
there  ie  divers  other  estates  httaHe^  Src.*''  And  herewith  agreel^ 
Cofbond'e  oase,  33  Edw^  3,  titulo  taile  5. 

That  the  cases  of  the  statute  are  set  down  but  for  examples  of 
tstatesiaile,  generall  and  specially  and  not  to  exclude  other  estaltea 
taile.   3  £.  3.  39.    18  Ass-  p.  5.   18  £.3.46.     1  Mar.  Duer.  46.   3  <^  3-  3^. 
PL  Com.  Seignior  SarUey^n  case,  fo.  951 .    For,  Exempla  mtstrant  |§  ^^  4^* 
nan  restringunt  l^em.  ^  ^^  f/^  ^ 

PL  Cod.  95'  * 

t24«"1       CC^ ''  Equitie**  is  a  coastruction  made  by  the  judges,  (5  Ca  gg: 
1^  *  J  that  cases  out  of  the  letter  of  a  statute,  ^ret  being  wiuiin  3  Co.  31.) 
the  same  mischiefe,  or  cause  of  the  msJong  of  the  same, 
AsS  be  within  the  same  remedie  that  the  statute  provideth:  and 
Ae  reason  hereof  is,  for  that  the  law-makers  could  not  possibly  set 
downe  aD  cases  in  expresse  terms :  batatas  est  convenientia  rerum 
ftue  euncta  coajuiparaty  et  qtue inparwus  raticnibus  paria  jura  et 
judida  dtsiderat.    And  agame,  JEquitas  estperfixta  qwedam  ratio 
mue  Jus  scriptum  tnterpretatur  et  emendate  nulld  scrij)tur6  comprc" 
nensa^  sed  sMm  in  verd  ratione  consistens.    Mquitas  est  quasi  Bract.  Gb.  4» 
dfqttolitas.    Bonus  judex  secundum  aquum  et  bonum  judicata  et  foi  iti6, 
aquitatem  strictojuripretfert,    Etjus  respidt  lequitatem  ( 1 ). 

"  As  glands  be  given  to  a  man,  and  to  [f]  his  heires  males  of  his  W^J^^^  P*  5* 

ho^  begotten  ;  in  this  case  his  issue  male  shall  inherit,  and  the  issue  if  g]  ^  f?* 

Jhnale  audi  never  inherit,  S^c**  Tliis  shall  be  explained  afterward,  ^i^  ^ 

Sect.  34.  (2).  3  E-  3-  3«  pJ- 

Com.  Seignioor  Bftrkley's  cue.     1  Msr.  By.  46.    V.  Sect.  94. 


(1)  At  to  the  construing  statutes  by  equity,  see  Plowd.  9,  10.  17,  18.  36. 
4^-  53-  57-  59-  8«.  88.  109.  124.  177.  304.  Q44.  363,  364.  366.  371,  464- 
4^.  See  also  Vin.  Abr.  Statutes,  K  6.;  Hatt.  Treat,  on  Stat.;  Ash.  Exposit. 
of  Stat,  by  £q. ;  and  Com.  Dig.  ParUament,  R.  la 

(a  )  And  see  such  medal  heir  is  in  by  descent,  and  shall  have  his  age,  34  £.  3. 
60.— Hal.  MSS.— [Note  14*-] 

K3 


24.  b.]  Of  Fee  taile.      L.  1.  C  2.  Sect.  22  &  23, 


Sect.  22  &  23. 

Tli  the  same  manner  it  is,  if  lands  or  tenements  be  given  to  a  man  and  to 

his  heires  females  of  his  bodie  begotten ;  in  this  case  his  issue  female 

shall  inherit  by  force  and  forme  of  the  said  gift,  and  not  his  issue  male* 

For  in  such  cases  of  gifts  in  taile,  the  will  of  the  donor  ought  to  be  observed, 

who  ought  to  inherit,  and  who  not, 

A  ND  in  case  where  lands  or  tenements  be  given  to  a  man,  and  to  the 
heires  males  of  his  bodie,  and  he  hath  issue  two  sonnes,  and  dieth,  and 
the  eldest  son  enter  as  heire  male,  and  hath  issue  a  daughter,  and  dieth,  his 
brother  shall  have  the  land,  and  not  the  daughter,  for  that  the  brother  is 
heire  male.  But  otherwise  it  is  in  the  other  entailes,  which  are  specified  in 
the  sayd  statute. 

'pHBSE  two  SectionSi  or  any  thing  therein,  do  need  no  expla- 

nation,  in  respect  they  shall  be  also  explained  hereafter  in  the 

next  Section,  saving  onely  these  words  (xoho  ought  to  inherit  J 

are  verie  observable,  for  they  implie  a  ditrersitie  betweene  a  discent 

(Pott.  164.         and  a  purchase.    For  when  a  man  giveth  lands  to  a  man  and  the 

1  Co.  103, 104.)  heires  females  of  his  body,  and  dyeth,  having  issue  a  son  and  a 

(Hob.  S1-)  daughter,  the  daughter  shall  inherit;  for  the  will  of  the  donor 

[f  ]  9  R  6.  ft4.    (the  statute  working  with  it)  shall  be  observed.     But  in  case  [g']  of 

11H.6.  13,14.  a  purchase  it  is  otherwise:  for  if  A.  have  issue  a  sonne  and 

37  H.  8.  Br.  tit.  a  (kughter,  and  a  lease  for  life  be  made,  the  remainder  to  the 

i^oM  I'iflo     ^'®®  females  of  the  bodie  oiA*    A.  dieth,  the  heire  female  can 

Byer  93'.       '    ^^  nothing,  because  she  is  not  heire  (3) ;  for  she  must  be  both 

H  374.  Shdly's  case,  1  Co.  heire 

■    " ■     ■  .         . 

(3)  A.  hath  issue  a  son  and  a  daughter.  The  daughter  marries  B,  and  has 
issue  two  daughters.  A,  devises  to  his  son;  but  if  he  die  without  issue  my  land 
shall  go  to  my  right  heirs  of  my  name  and  posterity,  and  dies.  The  son  dies 
^oithmit  issue.  Ruled,  that  the  Hand  shall  not  go  to  the  uncle,  for  though  of  his 
name,  he  is  not  heir,  for  the  issue  of  the  daughter  is  heir.  H.  11  Jac.  C,  B* 
Counder  and  ClerJcey  Mo.  863,  and  Hob.  29.  Hal.  MSS. — See  the  same  case 
in  1  Brownl.  129. — This  case  of  Counder  and  Clerke  is  apparently  cited  by 
lord  Hale  in  confirmation  of  lord  Coke*s  position  as  to  the  necessity  of  being 
heir  as  well  as  female,  in  order  to  take  by  purchase  under  a  limitation  to  the 
heir  female;  and  it  is  observable,  that  there  is  not  one  word  in  lord  Hale's 
note  intunatin^  the  least  disapprobation  of  the  doctrine.  However,  it  so 
happens,  tiiat  m  more  modem  times  the  propriety  of  this  doctrine  has  been 
questioned  by  very  respectable  persons,  who  have  treated  it  as  equally 
unsupported  by  reason  and  authorities  of  law.  But  perhaps  tliis  censure  of 
lord  Coke  may  have  been  too  hasty;  and  it  may  be  doubted,  whether  there 
is  a  passage  in  all  his  works,  more  capable  of  standing  the  severest  test  of 
modem  criticism.  Therefore  the  remainder  of  this  note  shall  be  employed  in 
the  defence  of  lord  Coke's  doctrine,  and  in  explaining  the  Qualifications  with 
which  it  ought  to  be  understood;  and  for  this  purpose  it  shall  be  formally  ex- 
amined, first  as  a  reasonable  rule  of  construction,  and  secondly  by  the  autho- 
rities and  determined  cases. 

When  land  is  given  to  the  heirs  female  of  the  body  of  one,  either  not  having^ 
any  preceding  estate,  or  not  having  a  preceding  estate  oifreehM,  the  words 
cannot  be  construed  as  giving  an  inheritable  quality  to  an  estate  .already  vested 
and  limiting  the  course  of  descent,  but  necessarily  must  operate  on  tlie  first 
taker  as  a  descriptio  persona  and  name  of  purchase;  and  lord  Coke's  doctrine 

mean 
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heire  and  heire  female,  which  she  is  not,  because  the  brother  i$ 
heire,  and  therefore  the  will  of  the  giver  cannot  be  observed,  be- 
cause 

■■■— i— ^Wi— ■— ^■■— — — — ^— — — I^W*— — ilM^f-l-      I  I    ■       .        I    !■ li^ii^i— 
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means  nothing  more,  than  that  those  claiming  under  such  a  description  should 
/uify  answer  to  it,  and  consequently  that  such  as  have  only  half  of  the  descrip- 
tion should  be  excluded.  Now  it  is  to  be  considered,  that  the  description 
consists  of  two  parts,  one  requiring  that  the  donee  should  be  heir,  the  other 
that  the  donee  should  bejemale;  and  if  being  heir  without  being  Jemale  will 
not  give  a  title,  why  on  the  other  hand  should  being /^moZ^,  wiUi'out  being  also 
heir,  be  sufficient?  It  is  not  a  solid  objection  to  lord  Coke  to  say,  that  his 
construction  is  strict,  literal,  and  founded  on  a  rigid  adherence  to  the  proper 
and  technical  sense  of  words;  because  it  is  reasonable  to  presume  in  favour  of 
the  established  sense  of  all  words,  unless  there  are  other  words  or  some  special 
circumstances  to  shew  a  different  sense  in  the  mind  of  the  person  using  them,  • 
and  lord  Coke  apparently  mtends  to  put  a  case  in  which  neither  occur.  But 
it  has  been  observed,  that  where  heirs  female  of  the  body  are  words  of  limitation, 
a  female  may  take  by  descent  as  special  heir,  though  not  heir  general;  and  it  is 
asked,  why  should  not  the  same  person  be  equally  capable  of  taking  by  pur- 
chase f  This  objection  is  plausible,  but  not  unanswerable.  Where  heirs  Jemale 
tf  the  body  are  words  of  limitation,  they  are  necessarily  used  to  regulate  the 
succession  in  a  special  manner,  which  object  of  the  donor  cannot  be  attained 
without  a  continual  exclusion  of  heirs  eeneral  when  they  happen  to  be  males; 
and  this  establishment  of  a  neto  kind  of  heirship  is  a  ground  for  presuming  that 
the  donor  by  heirs  means,  not  those  who  are  so  by  Uie  general  law  of  descent, 
but  those  who  are  so  according  to  the  special  course  of  descent  he  professes 
to  introduce.  But  where  heirs  Jemale  are  only  words  of  purchase,  the^  are 
used  to  describe  who  shall  take  the  estate  at  one  particular  time  and  m  one 
instance^  and  establishing  a  new  course  of  succession  is  not  the  object  in  view; 
and  it  not  being  so,  the  ground  of  presumption,  which  governs  the  former 
case,  is  wanting.  But  it  may  be  insisted,  that,  in  the  case  put  by  lord  Coke, 
heirs  Jemale  of  the  body  have  a  double  effect,  and  afler  operating  as  words  of 
purchase,  operate  a  second  time  as  words  of  limitation,  and  being  allowed  to 
point  at  an  heir  special  in  their  latter  application,  ought  to  have  the  same  con- 
struction in  thejbrmer;  for  in  such  a  case  it  would  be  strange  to  suppose,  that 
heirs  Jemale  were  used  in  Hwo  different  senses.  This  is  refining  on  the  ob- 
jection made  to  lord  Coke's  doctrine,  and  placing  it  on  a  stronger  light  than  it 
hitherto  appears  to  have  been  urged.  But  even  in  this  shape  the  objection 
would  not  prove  any  thing  absurd  in  lord  Coke's  general  doctrine,  and  would ' 
only  shew  that  he  had  chosen  an  improper  example  for  its  illustration,  and 
that  he  should  have  stated  a  case  in  which  heirs  Jemale  can  only  operate  as 
words  of  purchase,  as  where  a  sift  is  made  to  the  heirs Jemide  of  the  body  ^Am 
and  their  heirs,  ox  the  heirs  ^  their  bodies.  So  much  for  the  propriety  ex  lord 
Coke's  doctrine  independently  of  authorities ;  but  if  it  is  comparei  with  them, 
it  will  appear  still  more  defensible,  and  by  them  it  is  even  applied  to  the  same 
sort  of  case  as  is  stated  by  him.  The  necessity  of  being  actwJly  heir  in  the 
strict  sense  of  the  word,  to  take  by  purchase  under  that  description,  appears 
by  authorities  of  three  khids. — The  first  order  of  cases  consists  of  those,  by 
which  it  has  been  settled,  that  if  land  is  given  to  A.  for  life,  with  remainder 
to  the  hdrs,  or  heirs  of  the  body  of  B.  and  A.  dies  before  B.  or  J9.  is  attainted 
of  felony  and  afterwards  dies  before  A,  the  remainder  becomes  void.  In  the 
former  case  it  is  so,  because  B.  being  living  at  the  determination  of  the  par- 
ticular estate,  no  person  can  then  answer  to  the  description  of  his^  heir,  for 
mm  est  hieres  viventis.  In  the  latter  case  it  is  so,  because  ffs»  attauider,  by 
comtpting  his  blood,  prevents  his  having  an  heir.  Now  in  both  these  cases 
there  is  as  much  reason  for  departing  from  the  rigid  sense  of  the  word  heirs, 
and  presuming  in  favour  of  an  heir  apparent  in  thejirst  case,  and  of  such  person. 
osiDot^eif  ^A^if  there  wasnotan  attainder  in- Uko  second,  as  there  is  for  pre- 
aomiDg  in  favour  of  an  heir  special  in  the  case  of  a  gift  to  the  heirs  Jemale  f 

H  3  and 
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cause  here  is  no  gift,  and  therefore  the  statute  caonttt  worke  there* 
upon.    And  so  it  is  if  a  man  hath  a  sonne  and  a  daughter, 

and 


'!*'■■  '  '  ■  -■   / 


and  yet  the  doctrine  is  so  fixed  by  authorities,  that  the  judges  of  modem  times 
hare  not  yet  deviated  from  it  even  in  the  case  of  kut  %M$y  except  when  induced 
to  adopt  a  less  strict  construction  by  some  additional  words  strongly  expressive 
of  usin^  hein  in  a  special  sense,  as  where  land  is  devised  to  the  &r  mak  t^f  A^ 
notn  living.  See  D06t*d78«  Hussey's  case,  Bro.  Abr.  Done^  61,  the  ease  of 
James  ara  Richardson,  Pollexf.457,  that  of  Burchettand  Dttrdant,2  Ventr.  311* 
Parbison  and  Beaumond  in  Vin.  Abr.  Devise  U.  b.  pi.  5,  but  more  accurately 
in  1  P.  Wms.  329,  and  Fortesc.  Rep.  18,  and  that  of  rVoffmorton  and  >Vhanrey, 
Wils.  vol.  3,  part  3,  page  125,  and  144.  See  further  Vin.  Ab.  Remainder  I* 
—Another  series  of  authorities,  conformable  to  lord  Coke's  doctrine,  consista 
of  cases,  in  which  it  has  been  agreed,  that  where  heir  is  a  word  of  furckasey 
the  heir  at  common  law  shall  take  Gavelkind  or  Borowh  English  land,  unlesa 
the  custamart^  heir  is  expressly  mentioned,  though  if  used  as  a  word  cfUmitationy 
the  customary  heir  shall  take  without  bein^  named.  See  Bro.  Abr.  Discent  59. 
See  also  ante,  10.  a,  and  n.  4,  there,  aaa  the  case  of  Starkey  and  Starkey, 
Trln.  19  G.  a,  in  die  Exch.  5  N.  Abr.  404.  This  rule  in  respect  to  customary 
land  is  a  very  cogenW argument  for  lord  Coke  in  point  of  authority;  for 
the  property,  whicm  is  the  subfect  of  the  gift,  furnishes  a  very  colourable 

1>retence  for  preferring  the  customary  heir ;  and  the  peculiar  descent  of  the 
and  by  firce  of  the  custom  in  the  person  who  thus  takes  by  purchase  ia 
precisely  the  same  sort  of  argument  for  the  customary  heir,  as  those  who 
differ  from  lord  Coke  draw  from  the  special  desc^it  by  rorce  of  the  ^ift  where 
heirs  Jemale  of  the  body  are  words  (^limitation.  On  a  nice  comparison  it  will 
be  found,  that  the  analogy  between  the  gift  of  the  customary  lana  to  hairst  and 
the  gift  of  cofwnoa  lat9  land  to  hmrsjhmale  qf  the  body,  is  almost  perfect;  for 
in  both  cases  the  words  operate  first  as  words  of  purchase  and  then  as  worda 
of  Umilation;  and  as  in  the  latter  case  the  heir  female  by  purchase  must  be 
the  heir  at  common  Aitcv,  and  the  heir  by  descent  must  be  a  specud  heir,  according 
to  the  course  of  descent  prescribed  by  the  donor,  so  in  the  former  case  the 
lieir  bv  purchase  is  th^  heir  at  common  law^  and  the  heir  bv  des(xnt  is  the  heir 
.ipeoial  according  to  the  cusloni.— >But  the  authorities  of  the  third  kind  are 
those,  which  occur  in  respect  to  gifts  to  heirs  male  or  Jemak^  and  therefore 
apply  more  closely.  Of  these  the  earlieft  is  John  Fan-ingdon's  case,  9  H.  6. 23, 
and  1 1  H.  6b  1 9,  ia  which  one  question  was,  whether  a  great  grandson  coidd 
take  by  purchase  under  a  remainder  devised  to  the  testator's  nes^  heir  male  and 
the  heirs  male  qfhis  body^  the  great  grandson's  asother,  who  was  the  testator'a 
hsir  general,  being  alive  when  the  estates  precedent  to  the  remain^r  deter* 
mined.  The  case  was  arg^ued  twice,  but  there  is  an  adiomatur  in  the  Year 
Book,  and  what  was  the  c^inion  (rf  the  court  is  not  any  where  mentionad ;  bat 
there  is  reason  for  supposmg,  that  it  was  against  the  remainder;  for  in  so  H. 
6.  44,  Newton,  then  a  judge,  though  he  had  before  argued  as  counsel  for  the 
remainder  in  Farringdon's  case,  li^s  it  down  as  clear  law,  that  if  land  is  ffiven 
to  A.  for  lifo,  remainder  to  the  right  heirs  male  of  the  body  of  B.  to  hold  te 
them  and  their  heirs  for  ever,  tl^  son  of  a  daughter  of  B.  being  his  heir, 
may  take  notwithstanding  he  makes  out  his  description  through  ajemakg 
and  Fortescue,  diief  justice,  assents  to  the  position.  This  construction  of 
heirs  male  of  the  body  as  words  of  purchase,  being  attended  to,  will  be  found 
almost  necessarily  to  be  a  clear  authority  with  lord  Coke ;  for  it  shews,  that 
as  words  of  purchase  they  describe  males  bein^  also  heirs  general,  whereas  aa 
words  of  limitation  it  is  agreed  they  have  a  dii&rent  import,  and  signify  such 
males  as  shall  be  heirs  special  according  to  the  particuiar  course  of  mcent 
marked  out  by  die  donor,  though  they  do  not  oa^pen  to  be  heirs  seneral; 
whidi  distinction  is  the  whole  amount  cf  lord  Coke's  doctrine.  But  we  next 
authority,  whidi  is  in  Bro.  Abr.  Done  61,  applies  more  directly.  There  lord 
Brooke^  after  muentioniBg  the  diftr^nce  tatai  by  EUerker  kt  Farringdoo'a 

«^  case* 
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and  dieth,  and  lands  be  ffiven  to  die  daughter,  and  the  heires  (Post  26,  b.) 
fenoales  of  the  bodie  of  her  father,   the  daughter  shall  take 

(^  nothing 

case,  between  descent  and  purchtuey  adds  in  confirmation  of  it,  that  by  Hare, 
master  of  the  Rolls,  an  antient  apprentice,  there  is  a  difference  hehaeen  a  gift 
in  possession  to  a  man  and  his  netrs  Jemaley  S^»  and  a  giA  to  a  stranger  the 
remainder  to  the  hdrs  females  qf  another^  Jbr  there  heirs  in  deed  must  be  tvhen 
the  remainder  falls,  and  otherwise  the  remainder  is  voidjbr  ever.  The  same 
doctrine  is  in  rlowd.  Queer.  87,  and  133,  and  the  very  learned  author  illustrates 
it  by  a  case,  the  same  as  that  stated  by  lord  Coke.  In  QiiiBre  87,  the  words  of 
the  book  are,  I^a  remainder  is  appointed  to  the  right  heirs  Jhnale  of  the  body 
of  I.  S.  ttAo  dteSf  having  a  son  and  daughter,  the  remainder  shaU  be  Xfoid; 
oecause  the  dax^hter  cannot  have  it,  in  regard  that  she  is  not  heir,  though  she 
he  Jemale,  The  next  authority  is  iShelley's  case,  which  arose  between  the 
second  son  of  Edward  Shelley  and  a  posthttmoui  son  of  Edward's  deceased 
eldest  son.  One  point  was,  whether  the  second  son  could  take  by  purchase, 
under  a  remainder  to  the  heirs  male  of  Edward's  body,  and  the  heirs  male  of  the 
bodies  qfsuch  heirs  male,  in  which  case  his  estate  would  not  have  been  devested 
by  the  birth  of  the  posthumous  son  of  his  brother,  the  eldest  son  having  left 
a  daughter,  who  at  Edward's  death  was  his  heir  general.  Judgment  was  given 
against  the  second  son;  but  from  the  report  of  lord  CSbke  ana  More,  it  seems 
not  to  have  been  absolutely  requisite  to  have  decided  whether  the  second  son 
coold  take  hy  purchase;  for  the  judges  field,  that  on  account  of  the  preceding 
use  for  life  to  Edward,  the  remamder  operated  as  words  of  limitation,  though 
Edward  died  before  the  use  to  him  could  arise,  and  that  so  the  second  son 
took  in  course  and  nature  of  a  descent,  till  the  birth  of  his  brother's  posthumous 
son,  who  then  became  entitled.  See  Mo.  140,  and  1  Co.  lo6.  However,  lord 
Dyer  in  his  report  of  the  case  places  the  remainder  in  bath  points  of  view,  and 
besides  observing  that  by  descent  the  second  son  could  only  take  the  remainder 
till  the  birth  of  his  elder  brother's  posthumous  son,  also  says,  that  he  coidd 
not  have  it  as  a  purchaser,  because  he  toas  not  heir  qf  the  body  tf  his  father, 
for  the  daughter  of  the  eldest  son  toas  heir  general,  and  the  second  son  tvas  not 
heir  male  ^  the  tody  qf  his  father  unless  he  toOs  heir  as  xoell  as  male,  Thesa 
words  from  lord  Dver,  wheb  it  is  considered  that  he  was  one  of  the  judges 
on  whose  opinion  Shelley's  case  was  decided,  and  that  they  are  introduced  to 
e]q>lain  the  reason  of  the  judgment,  are  very  strong  evidence,  that  the  judges 
in  Shelley's  case  gave  theu*  sanction  to  lord  Coke's  doctrine  in  the  full  extent 
of  it,  that  is,  in  the  case  of  a  gift  where  heirs  male  qfthe  body  were  both  words 
of  purchase  and  of  limitation;  and  lord  Dyer's  authority  ought  to  have  the 
greater  weight,  because  he  is  not  contradicted  by  any  other  report  of  the 
sane  case ;  not  even  by  lord  Anderson,  who  was  counsel  for  the  second  son, 
for  he  only  takes  notice  of  lord  Coke's  account  of  the  reasons  of  the  judgment, 
by  obaervmg  that  they  were  not  mentioned  in  court.  See  1  And,  71.  Ac- 
cordingly mr.  Serjeant  Rolle  cites  SheUev's  case  as  having  determined  the 
point.  See  s  Ro.  Abr.  416.  F.  pi.  5.  Ashenhurst's  case,  Midi.  7  Jam.  is 
the  next  authority,  and  in  that  land  was  devised  to  executors  tfll  900/.  should 
be  raised  for.  the  preferment  of  the  testatator's  three  daughters,  and  after- 
wards to  his  right  neirs  males  for  ever,  and  one  Beard  was  found  by  special 
verdict  to  be  the  heir  male;  but  the  court  of  kine's  bench  held  that  he  could 
not  take  the  remainder,  because  the  three  daughters  were  ^e  heirs  eeneralf 
and  in  Easter  17  James  the  judgment  was  affirmed  in  the  exchequer  chamber. 
This  case  is  the  stronger,  because  it  arose  on  a  will,  and  the  testator,  in  the 
devise  to  his  heirs  mak,  mention*  his  heirs  general,  which  no  doubt  was  urged 
as  a  circumstance  to  shew  that  the  testator  meant  a  special  kind  of  heir,  and 
might  have  warranted  a  departure  from  the  strict  sense  of  heir  without  over- 
tnraing  lord  Coke's  general  rule.  See  Hob.  34,  and  Palm.  $0.  Counden  and 
C3erke  aheady  stated  from  lord  Hobart  at  the  beginning  of  tms  note,  is  another 
case  where  a  devise  to  heirs  male  could  not  take  effect|  because  the  heirs 
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(C^  nothing  but  an  estate  for  life,  because  there  is  Fgo."! 
no  such  person,  she  being  not  heire.     But  where  a  gift  I     ^  "[ 

is 


general  werejemales  ;  and  this  judgment  appears  to  have  been  also  affirmed  on 
error  in  B.  R.  See  Jenk.  Cent.  ^94.    There  are  several  modem  determinationer 
to  the  same  purpose.    In  Southcott  and  Stoweil,  which  was  adjudeed  about  the 
29  of  Cha.  2,  one  having  two  sons  covenanted  to  stand  seised  to  Uie  use  of  the 
eldest  in  special  tail  male,  remainder  to  the  heirs  male  of  the  covenantor,  or 
according  to  one  report  bf  the  case  the  heirs  male  of  his  hody^  and  for  want  of 
such  issue  to  his  own  right  heirs.    The  eldest  son  dies  leaving  a  son  and 
daughter;  the  covenantor  dies,  and  then  the  son  of  the  covenantor's  eldest 
son;  and  the  question  was,  whether  the  sepond  son  or  the  daughters  of  the  eldest 
son  should  have  the  estate.    The  court  determined  in  favour  of  the  second  son, 
because  the  grandson  survived  the  grandfather,  and  being  heir  general  as  well  as 
fncde  could  take  either  by  purchase  or  descent  on  his  deaUi,  and  therefore  it  was 
immaterial  whether  an  estate  for  life  arose  to  the  covenantor  by  implication 
or  not ;  but  it  was  agreed  by  the  whole  court,  and  even  by  the  counsel  for 
the  second  son,  that  if  the  grandson  had  not  survived,  the  second  son.  could 
not  have  taken  hy  purc^fise^  because  his  nieces  would  have  been  heirs  general^ 
and  consequently  ne  could  not  have  been  complete  heir.     See  1  Freem.  216. 
225.  1  Mod.  226.  237.  2  Mod.  207,  and  3  Kebl.  704.    In  1695  lord  keeper 
Somers,  in  the  case  of  Starling  and  Elricky  decreed  against  one,  who  claimed 
to  take  by  purchase  under  a  aevise  to  heirs  malcy  because  Rjemale  was  the 
heir  general.     See  Ptec.  in  Chanc  54.     The  case  of  Ford  and  lord  Ossulston, 
which  was  determined  in  Mich.  7  Ann.  by  the  king's  bench,  is  still  stronger  ; 
for  in  that  one  Ford  having  issue  three  sons  and  a  daughter,  and  also  a  brouier,. 
devised  to  his  three  sons  successively  in  tail  male,  wiui  remainder  to  his  own 
right  heirs  male  for  ever,  and  the  three  sons  being  dead  without  issue,  the 
whole  court  held,  that  the  brother  could  not  take  as  male  heir,  1,  because  a 
devise  to  heirs  maJe  operates  as  a  limitation  to  heirs  male  of  the  body,  and  the 
brother  could  not  be  heir  male  of  the  devisor's  body :  2,  because  the  remainder 
to  the  heirs  male  were  words  of  purchase,  and  by  purchase  the  brother  could 
not  take  as  heir  male,  his  niece  being  the  heir  at  common  law;  and  so  jealous 
was  lord  chief  justice  Holt  of  departing  from  the  established  doctrine,  that 
notwithstanding  the  special  circumstances  in  the  case  of  Pybus  and  Mitford, 
which  will  presently  be  stated,  he  doubted  the  authority  of  that  case.     See 
3  Salk.  336.    11  Mod.  189,  and  Vin.  Abr.  Devise  U.  b.  pi.  2,  in  marg.     The 
doctrine  was  thought  to  be  so  firmly  settled  by  this  last  case,  that  in  1722  lord 
ch.  Macclesfield,  in  Dawes  and  Ferrers,  which  was  a  case  similar  to  that  of  Ford 
and  Ossulston,  interrupted  the  counsel  for  the  person  claiming  as  heir  maley  by 
saying  that  he  ixxndd  not  suffer  the  bar  to  dispute  xohat  toas  the  land-mark  and 
Jbundation  of  the  lato ;  adding,  that  in  the  case  of  Ford  and  lord  Ossulston  the 
point  had  been  determined  on  trials  at  bar  in  every  court  in  Westminster  HaUy 
and  appeared  to  be  so  very  plain  a  case,  that  in  tne  king's  bench  the  vtaintiffTs 
cfixm  counsel  tvould  not  ask  a  special  verdict.    See  2  r.  Wms.  1,  anu  Prec.  in 
Chanc.  54.    However  it  was  not  thought  proper  to  acquiesce  in  this  opinion 
of  lord  Macclesfield,  and  a  bill  of  review  being  brought  to  reverse  his  decree, 
lord  ch.  Hardwicke  directed  a  case  for  the  opinion  of  the  king's  bench :  but 
the  four  judges  of  that  court  followed  lord  Macclesfield,  and  the  person  under 
whom  the  claim  was  made  not  being  heir  general,  they,  in  February  1743,  cer-- 
tified,  that  he  could  not  take  by  the  description  of  right  heir  male*    See  the 
certificate  in  Vin.  Abr.  Devise  W.  b.  in  a  note  on  pi.  13.     Such  is  the  list  of 
grave  authorities  which  confirm  lord  Coke's  doctrine  as  to  the  necessity  of 
being  very  heir,  in  order  to  take  by  purchase  under  the  description  of  heir  fuale 
or  heir  female,  whether  of  the  body  or  not ;  and  if  they  wanted  aid  from  his 
name,  it  will  scarce  be  denied  by  the  coldest  of  his  admirers,  that  his  private 
opinion  on  a  point  of  law  he  bad  so  fully  considered,  will  even  in  these  times^ 

when 
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18  made  to  a  man,  and  to  the  heires  female  of  his  bodie,  there  the 
donee  being  the  first  taker  is  capable  by  purchase,  and  the  heire 

female 

when  perhaps  we  are  too  apt  to  decry  those  ancient  authors  whose  writings  are- 
still  the  grand  sources  of  information  and  instruction,  be  no  mean  addition  ta 
their  weight.  However  it  must  be  confessed,  that  there  are  some  cases,  in 
which  the  doctrine  has  been  deviated  from ;  but  all  of  them,  except  one,  are 
determinations  since  his  time,  and  besides,  most  of  them  may  rather  be  deemed 
excejptions  to  lord  Coke's  general  nde^  than  proofs  of  its  non'-esistence.  The 
earnest  of  these  is  a  case  in  the  time  of  Elizabeth,  and  cited  by  lord  Hale  in 
Pjfhu$  and  Mitford^  i  Ventr.  381.  A  son  of  the  testator's  brother  was  admitted 
to  take  under  a  demse  to  the  testator's  heir  malef  though  he  left  three  daughters  -^ 
but  the  reason  was,  because  the  testator  introduced  the  devise  with  taking- 
notice  that  his  brother  had  lefl  a  son,  and  that  he  himself  had  three  daughters 
iHio  were  his  right  heirs^  and  he  also  gave  the  daughters  2,000/.  on  condition 
not  to  trouble  the  heir.  In  this  case  the  special  intent  of  heir  male  is  ^ 
marked  by  the  other  words,  as  clearly  to  take  it  out  of  the  general  rule ;  $nd 
that  lord  Hale  meant  to  cite  it  as  an  exception  appears  from  his  saying,  that  it 
is  not  inconsistent  with  Counden  and  Gierke.  See  1  Ventr.  382.  Boaman  and* 
Yates,  1  Cha.  Cas.  145,  is  another  case  which  was  determined  on  special  cir- 
cumstances; for  the  son  of  a  second  marriage  was  allowed  to  take  a  rent 
charge  under  a  limitation  to  heirs  male  by  a  second  wife,  though  not  strictly 
heir,  there  beinff  a  son  of  the  first  wife,  because  the  settlement  was  apparently 
made  as  a  provision  for  the  issue  of  the  second  marriage.  The  case  of  Pybus 
and  M itfora,  adjudged  36  Ch.  2.  is  liable  to  a  similar  observation.  One,  who 
had  issue  two  sons  by  two  different  wives,  covenanted  to  stand  seised  to  the 
use  of  the  heirs  male  of  his  body  by  his  second  wife.  The  point  determined 
by  three  judges  against  one  was,  that  an  use  arose  to  the  covenantor  for  life» 
and  that  so  &e  limitation  to  his  heirs  male  on  the  body  of  his  second  wife^ 
being  a  remainder  in  tail  special  executed  in  him,  his  son  by  the  second  wife 
took  by  descent  as  special  heir ;  but  Hale,  chief  justice,  held,  that  the  son  of 
the  second  wife,  though  not  heir-general,  might  have  taken  by  purchase,  and 
according  to  Ventris,  Wild,  justice,  was  of  the  same  opinion,  thouefa  another 
book  mentions,  that  in  this  respect  all  the  three  other  judges  differed  from  lord 
Hale.  See  1  Freem.  370,  371.  But  the  reasoning  of  lord  Hale  shews,  that 
he  did  not  mean  to  shake  Coke's  general  doctrine,  and  that  he  founded  himself 
on  the  special  penning  of  the  deed ;  and  he  distinguished  it,  by  observing  that 
the  limitation  was  to  Uie  heirs  by  the  second  wife,  and  that  the  covenantor  had 
taken  notice  in  the  deed  that  another  was  his  heir  general,  there  being  a  pro* 
viao,  that  if  the  son  by  the  first  wife  should,  after  the  death  of  the  son  by  the 
second  wife,  and  wiuin  five  years  after  attaining  21,  pay  1,200/.  for  the 
covenantor's  younger  children,  the  uses  should  cease;  and  for  these  two 
reasons  he  thouriit  the  deed  sufficient  to  describe  a  spedal  heir.  See  Pybus 
and  Mitford,  1  Ventr.  372.  1  Freem.  351. 369.  Raym.  228.  1  Mod.  121. 159. 
3  Keb.  129.  239.  316.  338,  and  2  Lev.  75,  in  which  last  book  the  case  is  most 
fully  stated.  In  Wall  and  Baker  Trin.  8,  W.  3,  the  circumstances  were  still 
more  special ;  for  according  to  lord  Cowper's  state  of  the  case  the  testator 
expressly  directed,  that  if  his  heir  should  be  a  female  his  heir  male  should  pay  to 
his  heir  female  1 2  /.  a  year  out  t^his  lands ;  words  manifestly  implying,  that  by 
heir  mede  was  meant  a  speciat  )diiA  of  heir  in  contradistinction  to  the  heir 
general.  See  1  Stra.  41, 42.  Hitherto  lord  Coke's  general  rule  as  to  being 
both  heir  and  female  to  take  by  purchase  seems  unimpeached.  But  it  must  be 
owned,  that  there  is  a  case  in  which  the  doctrine,  after  a  very  solemn  discus- 
sion, received  a  most  severe  attack  from  a  judge  of  the  highest  authority*  This 
hi4>pened  in  the  famous  case  of  Brown  and  Barkham  determined  by  lord 
ehancdlor'Cowper;  who  held  a  younger  brother  to  be  capable  of  takmg  as 
heir  male  under  a  devise  to  the  heirs  male  of  the.  body  of  the  testator's  greats 
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female  by  descent  (i),  iecundmm  Jormam  doni:  iand  therefore 
LMHoh  purposely  adaed  these  words^  toko  <mghi  to  inkerit. 


grandfiMher,  though  the  daughter  of  an  elder  brother  was  heir  gtneralj  and 
instead  of  founding  his  decree  on  tpecUd  circumstanc^i  whioi  were  not 
wanting  in  the  case,  most  expressly  aenied  lord  Coke's  distinction  between 
descent  and  purchase.     8ee  Prec.  in  Cha.  442. 461.    Gilb.  Rep.  1 16. 131,  and 
1  Stra.  35.    But  lord  Cowper's  decree,  notwithstanding  his  high  character,  waft 
not  acquiesced  in ;  for  in  November  1741  the  same  case  was  brought,  by  bill 
of  review,  before  Lord  chancellor  Hardwicke,  who  indeed  decreed  u  fiiTOur  of 
the  same  person,  but  was  hx  from  following  lord  Cowper  in  his  reasons.    He 
admitted  lord  Coke's  distinction  to  have  been  long  ago  established,  and  pro* 
fessed  to  determine  wholly  on  the  special  circumstances,  without  the  least 
intention  of  impeaching  the  general  rule.    In  giving  judgment  he  divided  the  . 
case  into  two  questions :  ist,  whether  it  was  an  estdnished  rule,  that  he  who 
claims  as  heir  male  by  purchase  must  be  general  heir  as  well  as  nearest  male 
descendant ;  sdly,  whetner  the  apparent  intent  of  a  testator  to  the  contrary 
may  not  create  an  exception  to  the  general  rule.     According  to  a  very  gooa 
note  of  the  case  lord  ilardwicke's  words  on  the  first  question  were  these :  Am 
to  the  first  of  these  questions^  it  cannot  be  denied^  but  that  the  distinction  between 
an  heir  male  of  the  body  to  take  by  descent^  who  is  the  nearest  male  descendant  of 
the  party  claiming  through  males,  and  to  take  by  purchase,  who  must  be  heir  as, 
welt  as  a  male  descendant  qf^  body,  has  been  tone  ago  esttddished.     The  stahda 
de  donls  established  the  iirstl  and  ike  second  has  Seen  laid  down  by  lord  Coke  in 
his  Comment  upon  Littleton,  and  is  taken  from  his  argument  in  Shelley's  case 
and  Dyer's  report  of  that  case,  and  he  has  beenjblkwedoy  some  later  avJtkorities* 
Lord  Cowper  argued  strongly  against  this  rule;  but  as  his  argument  is  well 
kncwn  ana  very  common,  fshaUnoi  now  take  notice  qfit*    ffthss  doctrine  had 
been  res  Integra  at  the  time  of  his  decree,  or  wtis  so  new,  I  mm  so  frdly  comnneed 
of  the  unreasonMeness  of  it  that  I  would  never  establish  it.    But  when  a  rule  of 
law  has  long  prevailed,  it  ought  to  be  supported,  though  it  be  not  strictly  agreeaUe 
to  natural  reason ;  frr  in  many  instances  it  is  more  material  that  the  law  is 
settled  than  haw  it  is  settled,    aut  as  I  think  that  this  ease  may  be  determined 
without  determining  this  question,  I  shall  leave  the  rule  unmnpeached,  andjound 
my  decree  on  the  second  question.    He  then  proceeded  to  consider  the  second 
question,  and  after  statmc  several  authorities  to  shew  there  might  be  excep- 
tions to  the  general  rule,  ne  pointed  out  the  particular  circumt^tances  vrfaich 
he  relied  upon  in  the  case  berore  him,  and  on  account  of  them  imly  affirmed 
lord  Cowper's  decree.    Lord  Hardwicke's  goarded  manner  of  expressing  him* 
self  on  this  last  case  amounts  to  a  full  acknowledgment  of  the  general  rule» 
and  is  the  strongest  audiority  to  prove  its  existence,  because  he  avowed  hie 
dislike  of  it.— l^n  the  whole,  it  is*  std>mitted  to  the  learned  reader,  thai  the 
general  rule  of  being  heir  general  to  take  as  hehr  male  or  female  by  pwrehoH 
may  be  defended  as  a  reasonable  rule  of  construction,  where  the  words  menAj 
operate  as  words  of  purchase,  and  more  particularly  if  the  superadded  words 
of  Uraitation  are  to  heirs  general,  as  where  land  is  given  to  the  heirs  female  of 
the  body  of  one  and  the  heirs  of  their  bodies  ;  that  the  auithorities  before  and  in 
the  time  of  lord  Coke  fully  warranted  him  ia  advancing  the  rule  in  its  fiill 
extent,  that  is,  where  the  words  operate  as  words  both  of  purdiase  and 
limitation ;  that  the  rale  has  been  cenfinned  by  many  cases  smce  lord  Coke's 
time;  and  kstihf,  that  as  lord  Cowper's  opinion  is  the  single  direct  authority  in 
any  printed  book  against  the  nde,  and  it  has  been  acted  upon  and  ackaow- 
leigeA  in  several  subsequent  cases,  it  ought  still  to  be  observed,  where  the  con- 
struction rests  singly  on  Ae  words  heirs  frmale,  and  they  stand  unexplained  by 
any  other  words  or  cirewnstances.— [Note  145O 

(1)  It  is  very  tmusual  to  create  an  estate  in  taSj^ftmafe,  and  I  have  seen  an 
argument,  hi  which  it  h«8  been  attempted  to  prove,  that  the  law  of  England 

will 


L.  1.  C.  2.  Sect.  24.         Of  Fee  taile.  [25.  a,  25.  b. 


Sect.  24. 

A  LSOf  if  lands  be  given  to  a  man  and  to  the  hares  males  of  his  botfy, 
and  he  hath  issue  a  daughter,  who  hath  issue  a  sonne,  and  dieth^  and 
after  the  donee  die;  in  this  case,  the  son  of  the  daughter  shall  not  inherit  6y 
force  of  the  m^ot/le;  became  whosoever  shall  inherit  by  force  of  a  gift  in 
task  made  to  the  heires  males,  ought  to  convey  his  descent  whole  by  the 
heires  males.  Also  in  this  case  tM  donor  may  enter,  for  that  the  donee  is 
dead  without  issue  male  in  the  law,  insomuch  as  the  tssue  of  the  daughter 
cannot  convey  to  himself  e  the  descent  by  an  heire  male. 

«  JPfTHOSOE  VER  shall  inherit  by  force  of  a  gi/i  in  taile,  S^c.''  Vid.  S«ct  719- 

^^    Vide  Tr.  [A]  38  H.  6.  tit  Devise  18,  (which  is  not  in  the  W  1 H.  6. 24. 

booke  at  large,  but  written  verbatim  out  of  StathamJ.    If  a  man  ii  S'  ^  *3/  ^4- 

derise  lands  to  a  man,  and  to  the  heires  males  of  his  body,  x)eTife  18^' 

and  (3)  hath  issue  a  daughter,  which  hath  issue  a  sonne,  this  sonne  statham,  tit 

shall  be  inheritable,  and  notwithstanding  in  a  gift  in  taile  the  law  Devise.  Pl.Com. 

is  otherwise,  and  that  by  the  opinion  of  all  the  judges  in  the  ex-  ^^  Scbolast. 

chequer  chamber.    But  I  hold  this  case  to  be  ill-reported,  unlesse  ^^^i^'  ^' 

you  will  referre  the  opinion  of  the  judges  to  the  gift  in  taile  last  ^y  |{'  g  3^'  ^^^ 

mentioned.  Done&Rem.6i» 

tit.  nottine  1,  &  40.    (Hob.  33.   Poft  377.) 


For  first,  albeit  a  devise  may  create  an  inheritance  by  other  O  Bb.  Abr. 
words  than  a  gift  can,  yet  cannot  a  devise  direct  an  inheritance  ^^^') 
to  descend  against  the  rule  of  law.    Secondly,  there  is  no  intent 
of  the  devisor  appearing,,  that  the  sonne  of  the  daughter  should, 
against  the  rule  of  law,  inherit,  and  the  statute  provideth,  that 
vaiuaitas  damOoris,  Sfc.  obseroetur.    And  I  have  heard  this  case 
often  denied  to  be  law,  both  in  the  king's  b^ich  and  in  the  oem« 
moa  pleas.     Vide  Vi.  Comment  414.  b.    And  so  it  is  [i]  imOaiis  [4 1  ^  1^*  G- 13- 
muSantUs,  when  a  gift  in  taile  is  made  to  a  man,  and  to  the  heires 
ffWMiifii  of  his  bo^,  and  he  hath  iinie  a  sonne,  who  hath  issue  a 
daughter,  this  dawfflter  dudl  never  inherit,  because  she  must  con- 
vey by  dfeicent  from  feauiles.    And  for  the  reason  hereof  see  a 
nfl^le  casein  15  £.  a,  tit.  Gerone  385,  where  it  is  adjudged  (as  15  £•  a.  tit. 
before  it  bad  beene)  that  the  senae  of  a  female  should  have  an  9?''^§*.. 
ancale  of  the  death  of  a  cosine,  and  jret  the  daughter  herseHe  v-^^>o,  h.) 
uonld never  have liad  it.    Buttheie  it  isagreed,  that  ^  sonne 
of  a  female  [k]  in  m  liberiate  probandd,  should  be  no  witnesse  or  [fc]  Munor,  c  2, 
proefe  against  the  issue  of  Uie  male.    And  the  reason  of  this  di-  ^  7;   Vid. 
versity  is  very  observable:  for  by  the  commen  law  the  ^p  ^         '^' 

t25.~)  foiD^  cO"  might  have  had  an  appeale  as  heire  to  any 
1^    J  of  her  ancestors,  as  well  as  the  male.  But  by  the  statute 

of  Magna  Charta,  cap.  34,  NuUus  capietur  out  impri'  (a  lost.  68.) 
Hmetur  propter  appdbim  feimina  de  morte  dterws  aultm  vhi  std,  VWL  Sdpiiorde 
which  restraineth  not  the  sonne  of  the  female.    And  there  &r(»e  11  (^fl!^' 

saitn, 

will  not  allow  of  a  descent  through  females  only,  even  in  the  case  of  estates 
tail ;  but  other  authors  as  well  as  Littleton  and  Coke  mention  such  descents, 
nor  did  I  ever  hear  any  authori^  cited  to  support  the  contrary  doctrine.     See 
Plowd.  Quser.  87,  and  133. — [Note  146.] 
(2)  The  word  he,  to  describe  the  devisee,  is  wanting.    See  ace.  Stath.  Abr. 


25.  b.]  Of  Fee  taile.        L.  1.  C.  2.  Sect.  24. 

saith,  per  touts  le  serjeanti*  d*Angleierre,  that  is,  by  all  the  judges 
of  the  coife  in  England,  it  was  awarded,  that  the  issue  of  the  fe- 
male should  have  an  appeale  for  the  death  of  his  cousin.  But  in 
a  libertate  probanda^  tne  issue  of  the  blood  female  shall  not  be 
receiyed  to  prove  villenage  in  the  issue  of  the  blood  male,  for  the 
mother  was  disabled  by  the  common  law,  and  the  mother  might 
be  a  neife  de  eu  et  trene,  that  is,  of  the  water  and  whippe  of  three 
cords  (meaning  such  a  bond-woman  as  is  used  to  servile  workes 
and  correction),  and  enfranchised  by  her  husband.  All  which 
17  £-4-  1-         appeareth  in  the  said  booke.    And  it  is  holden  in  17  JE^.  4.  i ,  that 

if  a  man  be  slaine  which  hath  no  heire  of  the  part  of  his  father, 

that  his  uncle  of  the  part  of  his'  mother  shall  nave  the  appealer 

and  yet  he  must  of  necessity  make  his  conveyance  by  a  woman. 

ao  U.  6.  33.        Vid.  20  i/.  6,  fo.  33,  the  question  suddenly  demanded  and  de* 

bated,  and  no  consideration  or  mention  had  of  the  said  former 

judgments  and  authorities.   There  it  is  compared  to  a  gift  in  taile 

to  a  man  and  to  his  heires  males  of  his  body,  that  the  heire 

male  of  the  daughter  shall  not  inherit;  which  hath  no  affinity 

to  it;  and  yet  the  authority  of  the  booke  is  great,  for  it  is  by  the 

assent  of  all  the  justices  of  the  one  bench  and  the  other  in  tlie  ex- 

(Po«t  377-)        chequer  chamber;  and  therefore  I  leave  the  learned  and  judicious 

[f]  Stanford        reader  to fhis  owne  judgment.     [/]  Vide  Stanford  58.  b.     15  -E.  2. 

58.  b.    15  X  3,  ^g^    xf  2i  man  gjve  lands  to  a  man  and  to  the  heires  males  of  his 

tit.  CoroD.  384.    ijQjjy  begotten,  remainder  to  him  and  to  his  heires  females  on  his 

body  begotten,  the  donee  hath  issue  a  sonne,  who  hath  issue  a 
daughter,  who  hath  issue  a  son,  this  sonne  is  not  inheritable  to 
either  of  both  these  estates  taile,  because,  as  Littleton  saith,  the 
male  must  make  his  conveyance  only  by  males,  and  so  must  the 
female  by  females.  But  in  this  case  the  land  shall  revert  to  the 
donor.  And  therefore  the  safest  way,  when  a  man  will  entail  his 
lands  to  the  heires  males  and  females  of  his  bodie,  is  to  limit  the 
first  estate  to  him  and  the  heires  males  of  his  body,  the  remainder 
to  him  and  to  the  heires  of  his  body,  and  then  all  his  issues  what- 
soever are  inheritable.  But  if  A,  hath  issue  a  sonne  and  a  daugh- 
ter and  dieth,  and  the  sonne  hath  issue  a  daughter  and  dieth,  and 
a  lease  for  life  is  made,  the  remainder  to  the  heires  females  of  the 
body  of  A, ;  in  this  case  the  daughter  of  A,  shall  not  take  catisd 
(Ilob.  31.)  qtid  suprd.    But  albeit  the  daughter  of  the  son  maketh  her  con- 

veyance by  a  male,  she  shall  take  an  estate  taile  by  purchase,  for 
she  is  heire  and  a  female :  but  if  lands  be  devised  to  one  for  life, 
11  H.  6. 13.  •      the  remainder  to  the  next  heire  male  of  B.  in  taile,  and  B.  hath 
9  H.  6. 35.         iggue  two  daughters,  and  each  of  them  hath  issue  a  sonne,  and  the 

father  and  daughters  die,  some  say  this  remainder  is  void  for  the 
uncertainty;  some  say  that  the  eldest  shall  take  it,  because  he  is 
worthiest ;  and  others  say  that  both  of  them  shall  take,  for  that 
they  both  make  but  one  heire  (1).  If  lands  be  given  to  a  man  and 
to  Uie  heires  males  or  females  of  his  body,  he  hath  an  estate  in 
generall  taile  in  him. 


(1)  Vid.  hie  fol.  10,  b.  Harpur's  case,  Hal.  MSS. 


Seel. 


L.  1.  C.2.  Sect.25, 26, 27.     Of  Fee  taile.      [25. b.  26.a. 


Sect  25. 

T'S  the  same  manner  it  is,  where  lands  are  given  to  a  man  and  his  wife, 
and  to  the  heires  males  of  their  two  bodies  begotten,  Sfc. 

"  7^  ^  ^"^^  ^^  ^^  ^t'l/^*"    ^^^  what  if  tenements  be  given  1 1  £.3.  Fonne- 

to  a  man,  and  to  a  woman  being  not  his  wife,  and  to  the  ^°"  ^^* 
heires  males  of  their  two  bodies?    They  have  also  an  estate  taile,  (Ante,  20.  b.) 
albeit  thej  be  not  married  at  that  time  ( 2  ).     And  so  it  is,  if  lands 
be  given  to  a  man  which  hath  a  wife,  and  to  a  woman  which  hath 
a  husband,  and  the  heires  of  their  two  bodies;  they  have  presently 
an  estate  taile,  [m]  for  the  possibility  that  they  may  many.  [H15H.7. 10. 
But  if  lands  be  given  to  two  husbands  and  their  wives,  and  to  the  \.\  I>ilon& 
heires  of  their  bodies  begotten,  [n]  they  shall  take  a  joint  estate  4^a8I.^^V 
for  life  and  several  inheritances,  viz.  the  one  husband  and  his  wife'  [«]  94  E.  3. 
the  one  moity,  and  the  other  husband  and  wife  the  other  moity,  39,  a. 
and  no  crosse  remainder  or  other  possibility  shall  be  allowed  by  (^J*  33o.) 
law,  where  it  is  once  settled  and  has  taken  effect.     But  if  lands  be 
given  to  a  man  and  two  women,  and  the  heires  of  their  bodies 
begotten,  [0]  in  this  case  they  have  a  joynt  estate  for  life  and  N  7  H.  4.  16. 
every  of  them  a  seTerall  inheritance,  because  they  cannot  have  i^t^ton'fo  66 
one  issue  of  their  bodies,  neither  shall  there  be  by  any  construe-  i^  £{£,,  x>ier 
tion  a  possibility  upon  a  possibility  (3),  viz.  that  he  shall  marry  the  336. 
one  first  and  then  the  other  (4).    And  the  same  law  it  is,  [p]  when  M  44 15. 3,  tit 
land  is  given  to  two  men  and  one  woman,  and  to  the  neires  of  ^>il®^3- 
their  bodies  begotten. 


pf-] 


(dr  Sect.  26,  2T. 

26y  87.    These  two  Sections  need  no  explanation  at  all. 


j^  LSOy  if  tenements  be  given  to  a  man  and  to  his  wife,  and  to  the  heires 
of  the  bodie  of  the  man,  in  this  case  the  husband  hath  an  estate  in 
generall  taile,  and  the  wife  but  an  estate  for  terme  of  life. 

^  LSO,  if  lands  be  given  to  the  husband  and  wife,  and  to  the  heires  of 
the  husband  which  he  shall  beget  on  the  body  of  his  wife,  in  this  case 
the  husband  hath  an  estate  in  especiall  taile,  and  the  wife  but  an  estate 
for  life. 


(2)  If  husband  and  mfe  are  divorced  k  vinculo,  they  are  only  tenants  for 
lifi  9  for  the  law  doth  not  presume  that  they  xxnll  marry  again*  7  H,  4.  16. 
3  H.  6. 43.    Hal.  MSS [Note  147.] 

(3)  As  to  the  doctrine  of  not  allowing  possibility  on  a  possibility,  see 
post.  184. 

(4)  Here  it  cannot  he  tailyfot  the  uncertainty  tohich  of  them  he  toill  marry 
first.     But  if  a  gift  toas  to  A.  and  B.  a  feme  sole  and  to  the  heirs  ofthw-  bodies^ 

remainder  to  A.  and  C  a  feme  sole  ana  to  the  heires  ff  their  bodies,  it  is  tail, 
Hal,MSS.— [Note*  148.] 


36.  aO  Of  Fee  tailc,        K  1.  C.  2.  Sect.  28. 


Sect.  28. 

^  ND  if  the  gift  be  made  to  the  husband  and  to  his  mfe,  and  to  the 
heires  of  the  body  of  the  wife  by  the  husband  begotten,  there  the  wife 
hath  an  estate  in  speciall  taile,  ana  the  husband  but  for  terme  of  life  (i ).  But 
if  lands  be  given  to  the  husband  and  the  wifty  and  to  the  heires  which  the 
husband  shall  beget  on  the  body  of  the  wife,  in  this  case  both  of  them  have 
an  estate  taile,  because  this  word  (heires)  is  not  limited  to  tne  one  more 
than  to  the  other  (2). 

19  0*6.75,  a.  **  TJEIRES"  This  word  (heires)  is  nomen  operatiown.  To 
Refoit  830.  -^^  which  of  the  donees  it  is  limited,  it  createth  the  estate  taile; 

Taife  aA.^^  but  if  it  incline  no  more  to  the  one  than  to  the  other,  then  both 
3  £.  3.  33.  ^^  ^^»  ^  ^'^^  LOtleion  putteth  the  case.  And  therewith  ac-* 
4£.  3.  43.  cordethtiie  case  of  M  3  £.  3,  where  it  appeareth,  quodRobertus 
5£.  3.  89,  b.  dip  S*  dmUt  Johanm  at  Riparif*  et  Matilda  uxori  efus,  et  haredibus 
*^-^^  fuot  idem  Jokaimes  de  oorpore ipeius  MatHdiB procrearet^  8fe,  and 

13  Hi  4.  ?  thbadjadged  to  be  an  estate  in  especiali  taile  in  them  both,  be- 
n  -B*  0  «o  came  the  estate  is  equally  tailed  to  the  heires  of  the  baron  as  to 
31  i  3  4^'  di^heiiesof  the  wife.  (3)  If  lands  be  given  to  the  husband  and 
19 H.  6. 75,  per  IMj.    BegM*  839^    (1  Sid.  Ss) 

the 


l^^lMAl 


(1)  In  pleading  seisin  of  such  an  estate  in  husband  and  wife,  it  shall  be 
alled^ed,  Uiat  they  ^oere  seised  together  and  to  the  hares  of  the  body  of  the  wtfii  in 
her  right ;  and  not  that  they  were  seised  ofthejreehotd  orfec'taii.  Per  ritz- 
herfoert,  27  H.  8. 21.  b. — [Note  140.] 

(2)  And  thev  have  in  such  case  the  same  estate,  as  ^here  lands  were  given  to 
them^  and  the  neirs  of  their  two  bodies  begotten,     L.  and  M. 

(3)  VicL  Hob*  case  113,  page  84.  Gift  to  husband  and  wife  for  their  lives, 
and  after  their  decease  to  the  heirs  of  the  body  of  the  husband  procread'  super 
corpus  of  the  wife,  is  tail  only  in  the  husband,  and  the  wife  hath  ordu  for  life  ; 
and  it  is  the  same  with  haerediDus  of  the  husband  de  corpore  of  the  nusbana  on 
the  wife  procreand'.  Skete  and  Chcenbridge.  8a  Tr.  o  Joe*  B.  R.  Repps  and 
Bonhdm.  Land  limited  to  husband  and  w^  for  their  Uoes,  and  after  their 
decease  hseredibus  of  the  body  of  the  wife  oy  the  husband  to  be  begotten  ;  it  is 
tail  only  in  the  wife*  But  it  was  agreed^  that  if  it  had  been  to  the  hetrs  widch  the 
husband  should  beget  on  the  body  of  the  wife,  or  to  the  heirs  of  the  body  of  the 
wife  and  of  the  body  tf  the  husband  to  be  begotten,  it  had  been  tail  in  both. — . 
9  it.  2.  tsSi  32.  Oift  to  the  husband  and  wife  and  to  the  heirs  of  their  bodies 
issuing,  and  if  the  w^  obierit  sine  haeredibus^  yet  tail  in  both,  12  £.  3. 
Variance  77.  9  E.  3. 04.  ibid.  93.  Land  given  to  husband  and  wife  and  to  ^ 
heirs  of  the  body  of  the  husband,  and  if  husband  and  wife  obierint  sme  haeredibus 
inter  eos  procreatis,  remainder  over;  yet  it  is  tail  general  in  the  husband  only, — 
Land  given  to  the  husband  and  wife  and  to  the  heirs  of  the  husband  of  the  body 
of  his  wifif  to  be  begotten  ;  it  is  only  tail  in  the  husband.  Hie  sect.  29.  Yet  if 
gift  be  to  the  husband  and  wife  ana  to  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  the  tail  is  only  in  the  wife.    His  heirs  appropriate  tn  the 

first  case,  of  the  Dody  in  the  second  ease. — Hal.  MSS.     But  where  tne  gtfl  is  to 
the  wife  only,  and  to  the  heirs  of  the  body  of  the  husband,  then  the  tail  is  not 
in  either,  of  which  lord  Hate  gives  the  rollowing  case  as  an  instance. — Nota 
P,  1651.     Sir  Leventhorpe  Franck's  case.    Land  given  to  the  wife  for  life^  • 
remcnnder  to  the  heirs' of  the  body  of  the  husband  on  the  body  qfthe  wife  to  be 

begotten. 


L.  1.  C.  2.  Sect.  29.        Of  Fee  taile.  [26.  a.  26.  b. 

the  wife,  and  to  the  heires  of  the  body  of  the  surviiwur,  the  gift  is 

goody  and  the  survivour  ghall  have  an  estate  in  taile  generall,  but 

the  estate  taile  vesteth  not  till  there  be  a  surrivour.    And  hereby 

it  appeareth  [r]  that  a  gift  made  to  a  man  and  to  the  heires  of  his  W\  ao  E.  3. 

body,  is  as  good  as  to  his  heires  of  his  body.  Briere  377. 

rse.i  ^  Sect.  29. 

yd  LSOfif  land  be  jgiven  to  a  man  and  to  his  heires,  which  he  shall  beget 
"^  on  the  body  of  hts  wife,  in  this  case  the  husband  hath  an  estate  in 
speeiall  iaile,  and  the  wife  hath  nothing. 

'T^HIS  19  evident  by  that  which  haA  been  said,  and  needeth  no  30  H.  6.  39. 
explanation.    But  it  hath  beene  said,  [s]  dtat  if  a  man  give  [<]  1  Co.  foi. 
land  to  another  and  to  his  heires  of  the  bocfy  oi  such  a  woman  Ho,  h,     ^ 
lawfully  begotten,  that  this  is  no  estate  taile  for  die  uncertainty  ^^^^' 
by  whom  the  heires  shall  be  begotten,  for  that  the  brother  of  the  (^^.  41  .f*' 
donee  or  other  cousm  may  have  issue  by  ^e  woman,  which  may 
be  heire  to  die  donee,  and  estates  in  taile  must  be  certaine.  There- 
fore our  author  to  make  it  plaine  in  all  his  cases  added  to  these 
words  (hts  heires)  which  he  shall  ingender.    But  diat  opinion  is, 
sinoeour  author  wrote,  over-ruled,  and  that  estate  adjured  to  be 
an  estate  taile,  and  begotten  shall  be  necessarily  intended  begotten 
by  die  donee  (i),f 


t  This  reference  teemi  mtfrfocei,  «  the  note  og^eart  to  relate  to  t&«  0911- 
ciuAiing  tentejic^  in  the  commentary  on  sect.  38. 


^ 


i^aitem  Muled,  that  ii  it  not  tail  execnUd  OBanino  in  Ma  inUk,  but  a  contingent 
ftamtader  in  the  hof  of  the  hmbaitd's  body,  it  being  lumim  toihe  heirs  of  the 
httbamd's  bedjy;  and  maii  ae  the  viM  dud  in  the  lifk  of  her  hmshand,  tie  re^ 
memder  qmm  wid,  Hal.  MSSh^-^The  sane  case  is  repotted  by  the  name  of 
fimitwgtr  and  Taller  m  Stjd.  905,  but  there  tbe  remainder  ia  difierentlv  ex* 
peeflBed ;  for  it  la  Bot  to  tse  heirs  of  the  bodiea  of  both  in  direct  terms,  but  it 
M  A9  the  nse  of  the  heirs  tQ  bs  begoUem  vfon  the  body  ^Susanna  by  Leventhorpe 
her  iusbtmd ;  which  BMst  probably  were  the  worui  of  the  remainder;  tor 
Glya'a  argmieDt  in  finncMir  of  the  wile's  having  an  eatate  tail  appears  to  have 
been  fomded  on  the  rcmawdev's  not  pointing  ejjnessly  to  the  heirs  of  either, 
—After  sir  Levymthotpe  Fraick's  case,  lord  Nirie  puta  a  quart,  and  then  adds 
— ^V.  3.  £.  3.  Formedon  8.  Land  ^ven  to  L  S*  el  nxori  sius  quam  postea 
desponsaverit  at  hgredibus  da  corponbus  eorum;  the  wfe  takes  nothing,  because 
not  knoom  at  the  time;  but  it  is  a  tail  in  the  husband.  Yet  nota,  hseredibus  de 
corporibus ;  if  the  vdfk  had  taken  an  estate,  it  had  been  a  taU  in  both*  Hal.  MSS. 
Accordii^  to  this  case  the  tail  is  in  the  husband,  thomh  die  wifi^  takes  no 
e«tate  and  die  taB  h  expi:essfy  to  the  heirs  of  the  bomea  of  both.  But  this 
is  more  than  was  contended  for  by  the  comise!  for  tbe  wifo^'a  estate  tail  in 
Gossa^  and  Tayler,  who  admitted  the  contraiy  to  have  been  setded  by  the 
case  m  Dy.  99.  pi.  64,  and  by  Lane  and  Pannm,  which  is  m  x  So.  Rep.  '138. 
317,  and  43S.  See  also  contra  post.  Sect  354,  and  the  case  of  Frogmorton 
on  die  demise  of  Robinson  i^mst  Wharrey  in  Wils.  vol.  2,  page  135,  Imd 
144,  where  on  a  surrender  of  copyhold  landa  to  A.  whom  die  surrenderor  in- 
tended to  marry,  and  to  the  heirs  of  their  two  bodies,  it  ^as  adjudged,  that 
the  wife  took  for  lift  with  a  contingent  remainder  to  the  heirs  or  the  bodies 
of  her  and  her  husband. — [Note  15a] 

(t)  So  gi/l  to  A,  and  tbe  heirs  wltich  her  husband  shall  beget  of  her  bod^ 
is  taU  in  the  tia/e;  and  yet  it  is  not  said  her  heirs  nor  heirs  of  her  body,  41  E. 
5.  t^    Hal.  MSS— [l<fote  151.] 


26.  b.]  Of  Fee  taile.         L.  1.  C.  2.  Sect 30. 


Sect.  30. 

/ILSOfifa  man  hath  issue  a  sonne  and  dt/eth,  and  land  is  given  to  the 
^  Sonne,  and  to  the  heires  of  the  body  of  his  father  begotten,  this  is  a 
^ood  entaile,  and  yet  the  father  was  dead  at  the  time  of  the  gift.  And 
there  be  many  other  estates  in  the  taile,  by  the  equity  of  the  said  statute, 
zchich  be  not  here  specified. 

(Ante  30,  b.)      *<  TF  a  man  hath  issue  a  sonne  and  dyethy  Sfc,**    John  de  Man^ 

devUe  by  his  wife  Roberge  had  issue  Robert  and  Maxode. 

1 7  B.  9.  Taile      Michael  de  MorevUl  gave  certaine  lands  to  Roberge  and  to  the 

93.    3  £.  3. 1.     heires  of  John  Mandemlle  her  late  husband  on  her  body  beffotten, 

tit.  '^^^  7-         (mci  it  was  adjudged  that  Roberge  had  an  estate  but  for  life,  and 

M^.  Dier  156.  ^^  ^^  ^^^  vested  in  Robert  (heires  of  the  body  of  his  father  be- 

13  H.  4.  1.         ing  a  good  name  of  purchase),  and  that  when  he  dyed  wuhout 

15  H.  7.  10.       issue,  Maxvde  the  daughter  was  tenant  in  taile  as  heire  of  the  body 

(F.  N.B.  313.     of  her  father,  perfornuim  doni{2),  and  the  formedon  which  she 

Co^Entr^si^    brought  8up|)0sed,  quod  post  mortem  prcefatte  Robergia  et  Roberii 

flii  et  haredis  ipsius  Johannis  MandeviUe  et  hared*  ipsius  Johan- 

nisdeprafata  Robergid  per  prc^atum  Johannem  procreat*  pnefaf 

MatitacB  JiUcb  prcedict*  Johannis  de  prcefata  RoberM  per  pniefor 

turn  Johannem  procreates  sorori  et  hcereai  pnedicti  Roberti  desoeti- 

dere  debet  per  formam  donationis  pradict\    And  yet  in  truth  the 

land  did  not  descend  unto  her  from  Robert  (3),  but  because  she 

could  have  no  other  writ  it  wa^  adjudged  to  be  good.    In  which 

(Post.  330.)        C9^  ^t  is  to  be  observed,  that  albeit  Robert  being  heire  took  an 

estate  taile  by  purchase,  and  the  daughter  was  no  heire  of  his 
body  at  the  time  of  the  gift,  yet  she  recovered  the  land  perform 
mam  doni,  by  the  name  of  heire  of  the  body  of  her  father,  which 
notwithstanding  her  brother  was,  and  he  was  capable  at  the  time 
5  H.  4i  3k  a.       of  the  gift ;  and  therefore  when  the  gift  was  made  she  tooke  no- 
thing but  in  expectancy,  when  she  became  heire  perfbrmam  doni. 
But  where  a  man  by  deede  gave  lands  to  Emme  late  wife  of  John 
Master,  habendum  et  tenendum  pnedict*  Emme  et  hteredibus  Johan" 
(3  Ro.  Abr.  67,    ^i^  Master  de  corpore  ejusdem  Emme  procrea^  ;  in  that  case  the 
68.).  sonne  and  heire  of  John  Master  begotten  on  the  body  ofEmme 

took  no  estate  with  Emme  in  the  lands,  because  he  was  named 
after  the  habendum  (4). 


(2)  Nota,  in  Littleton^  case  the  son  takes  by  purchase,  and  in  Mandevile's 
case  he  takes  by  purchase  jointly  unth  the  mother.  But  if  the  gift  had  been  to 
Roberge  and  to  the  heirs  of  her  body  by  the  husband  begotten,  or  to  the  heirs  of 
her  body  and  of  the  body  of  the  husband  begotten,  it  seems  tail  ofdy  in  the  vdfe. 
Quaere,  and  vid.  12  if.  4.  102,  by  Thiminge,  Litt.sect,  352,  and  1  Rep.  Shelttes 
case,  104.    Hal.  MSS. — [Note  152.] 

(3)  And  there/bre  though  Maud  had  been  of  the  half  blood,  she  should  have 
taken.  Hie  Hodffkinson*s  case  cited  fol,  14.  sect.  6.  M.  30, 31.  Eliz.  B.  JR. 
Morris  and  Mame  W.  Vid.  H.  31,  ^.  n.  23.  Hal.  MSS. — See  ante  fol.  14. 
a.  n.  6.— [Note  153.] 

(4)  Where  one  named  after  the  habendum  shall  take. — H.  13  Jac.  Brookes 
and  Brookes,  In  customary  grant  by  copy,  one  not  named  in  the  premises,  beh^ 
named  in  the  habendum,  may  take  a  present  estate.  Venit.  L  S.  et  cepit  de 
domino,  habendum  to  him  and  his  unfe  is  good.    Infrank'-marriage  a  wfe  sliaU 

take 


L.  i.  C.2.  Sect.30.        Of  Fee  taile.  [26.  b.  27.  a. 

If  a  man  hath  issue  tvro  daughters,  and  dieth  seised  of  two  acres 
of  land  in  fee  simple,  and  the  one  coparcener  giveth  her  part  to 
her  sister,  and  to  the  heires  of  the  body  of  her  father,  in  this  case 
the  donee  hath  an  estate  taile  in  the  moity  of  the  donor's  part,  for 
(he  donee  is  not  the  entire  heire,  but  the  donor  is  heire  with  the 
donee,  and  she  cannot  give  to  the  heires  of  her  owne  body,  and 
the  donee  hath  the  other  moity  of  her  sister's  part  for  life.  If  a  (Ante  24.  b, 
man  hath  issue  a  sonne  and  a  daughter,  and  dieth,  and  land  ^6**-) 
is  given  to  the  daughter,  and  to  the  heires  females 

^27,"]  Gl^  of  the  body  of  the  father,  she  taketh  but  an  estate 
^ '  I  for  life;  because  she  is  not  heire  female  to  take  by  pur- 
chase, as  before  hath  been  said. 

**  And  to  the  heires  of  the  bodu  of  hisjather,*'  These  words 
fthe  heires)  are  observiiile ;  for  if  they  were  fhis  heires  J  it  deerly 
altereth  the  case.  And  therefore,  if  lands  be  given  to  the  sonne 
and  to  his  heires  of  the  body  of  his  father,  the  sonne  cannot  take 
as  heire  of  the  body  of  his  father,  because  the  grant  is  to  him  and 
to  his  heires,  &c.  and  consequently  he  hath  a  fee  simple  ( 1 ).  But 

if 

taitf  though  named  only  in  the  habendum.   Hie  sect,  17.    4  £.  3,  4.    5  £.  3. 1 7. 
Brief  703.  —So  it  seems  in  render  hyfine  to  B*  habendum  to  B*  and  C.  Ins  mfe^ 
8  £.  3,  31.    24  £.  3.  58. — So  ly  a  deed  by  toay  of  remainder^  a  stranger  to 
the  deedy  thou^  not  named  in  thepremisesj  shall  take.    Hie  Jbl.  183,  sect.  283. 
8  E.  3. 50.    But  othertoise  regidarly  one  shall  not  take  a  present  interest  Jointly 
toith  another^  unless  he  he  party  to  the  deed  and  named  in  the  premises.  oB.  9. 
Feofments,  hie  fol.  378,  sect.'jai.    3  H.  6.  18.  27.    16  E.  a.    Ass.  371.    Trin. 
16  Jac.  rot.  1089.    Greenwood  and  Tyler.    Hob.  314.  But  if  by  deed  indented 
or  poll  A.  grants  the  manor  of  S.  habendum  to  B.  et  hsredibus,  it  is  good 
thoiigh  he  toas  not  named  in  the  premises.   Hal.  MSS. — See  the  case  of  Brookes 
and  Brookes  cited  by  lord  Hale  in  Cra  Jam.  434,  and  2  Ro.  Abr.  66^  67,  and 
Vin.  Abr.  Grants  K.  a,  in  which  two  last  books  there  are  many  other  cases 
relative  to  the  same  subject.     See  further  ante  7.  a,  where  lord  Coke  mites, 
that  if  A.  fi;ives  land  to  nold  to  B.  and  his  heirs  it  is  good,  though  he  is  not 
named  in  uie  premises;  to  which  lord  Hale  adds — But  gift  in  the  premises  to 
A.  habendum  to  A.  and  B.  is  void  as  to  B.    M.  25  EUz,  Ow.   Via.  ante  6.  a. 
Plaood.  Comment.  156.    ThrogmorUm*s  case*    Hal.  MSS.     See  also  ante  where 
lord  Coke  describes  the  office  of  the  habendum^  on  which  lord  Hale  gives  the 
foDowing  annotation — It  is  not  necessary  to  repeat  the  thing  granted^  it  being 
strident  that  it  is  named  in  the  premises.     H.  44  Eliz.  B,  R.  Hill  and  Giles 
mudged.    One  not  named  in  the  premises  shall  not  take  by  the  habendum,  unlesSf 
Fust,  in  case  qf/rank-marriagej  hie  sect*  17.     Secondly,  in  case  of  grant  by 
copy.    T.is  Jac.  B.  R.    Brome's  case.     Cro.  Jam.  434.     Thirdlv,  in  case  of  a 
remainder.    Lease  to  husband  and  tm/e,  habendum  to  the  husband  Jbr  10  years; 
the  wife  takes  nothing.     T.  31  El.  mo.     So  lease  of  the  site  rf  a  rectory  and 
all  tithes  appertaining  to  it  habendum  the  site  cum  pertin'^^  20  years,  the 
tithes  pass   only  at  wi^L     H.  28  El.    Mo.  222.     Carye^s  case.     Grant  to  A. 
and  B.   habenaum  to  A.  Jbr  years^  remainder  to  B,  for  yearsy  is  good;  but 
lease  of  two  acres  to  A.  and  B.  habendum  one  acre  to  A.  for  vears^  the  other 
to  B.for  years,  is  bad.     T.  4  Eliz.  Vid.  Hob.  172.    Hal.  MSS.— See  contra 
to  this  last  case,  Mo.  26,  by  Brawn  arguendo.    For  other  instances  of  differ- 
ences between  the  premises  and  habenaum^  particularly  where  the  former  has 
been  joint  and  the  latter  several,  see  Mo.  43.  247,  880.— [Note  154.] 

(1)  Yet  gift  to  A.  and  his  heirs  of  the  body  of  B.  his  wife,  who  is  dead,  is 
taU.  12  J&.  4.  1..  Rationem  diversitatis  quaere,  ^or  the  second  son  is  his  heir 
of  the  body  of  the  fother.    Hal.  MSS.— [Note  1 55-] 

Vol.  I.  I 


27.  a.]  Of  Pee  taile.        L.  1 .  C.  2.  Sect.  31.. 

if  diere  be  grandfather,  father  and  sonne,  and  the  father  dieth, 
and  lands  be  given  to  the  sonne,  and  to  the  heires  of  the  body  of 
(Ante 90.  b.       the  grandfather,  this  k  a  good  estate  taile  in  the  sonne;  so  as 
Toirt.  aao.  B.>     Litikton  did  put  his  case  of  the  father  but  for  an  example  (a  ) . 

**  And  there  be  many  other  estates  in  the  taile^  8fcJ*  This  needeth 
no  explanation. 


Sect.  31. 

y?  C/T  if  a  man  give  lands  or  tenements  to  another ^  to  hate  and  to  hold 

to  him  and  to  nis  heires  males,  or  to  his  heires  females,  he,  to  whom 

such  a  gift  is  made,  hath  a  fee  simple,  because  it  is  not  limited  bjf  the  gift, 

of  what  bodie  the  issue  male  or  female  shall  be,  and  so  it  cannot  in  any 

wise  be  taken  by  the  equitie  of  the  said  statute,  and  therefore  he  hath  a 

fee  simple, 

"  TANDS  or  tenements**    This  rule extendeth  but  to  lands 

or  tenements,  and  not  to  the  inheritance  that  noblemen  and 

(Ante  i6.  b.       gentlemen  have  in  their  armories  or  armes.   For  where  th^  noble- 

J'ott.  68»  b.)       man  or  gentleman  hath  a  fee  simple  in  his  armories  or  armes,  yet 

is  the  same  descendible  to  the  heires  males  lineall  or  collatendl. 
For  albeit  a  female  be  heire  at  the  common  law^  yet  the  shield,  ar« 
mories  and  arraes  descend  unto  them  that  are  able  to  beare  them 
.(farre  exceeding  the  nature  of  Gavelkind,  but  with  several  dif- 
ferences). And  all  tlie  females  of  that  family  in  respect  that  they 
be  of  the  same  blood,  may  in  a  losenge  or  under  a  curtaine  mani- 
fest of  what  fiimily  they  be  by  expressing  the  armories  and  armes 
belonging  to  that  famUy,  and  the  husbands  of  them  may  impale 
P^t^  t^  B  104.  them  or  Quarter  them  with  their  owne,  as  the  case  shall  require. 
(ic!o,  43.^b.     '  -^^^  ^^'  aistinction  and  better  explanation  hereof:  If  the  king  by 
46.  b.  Mo.  424.  his  letters  patents  giveth  lands  or  tenements  to  a  man,  and  to  his 
Cro.  £Ux.  478.)    heires  males,  the  grant  is  void,  for  that  tlie  king  is  deceived  in  his 

grant,  in  as  much  as  there  can  be  no  such  inheritance  of  lands  or 
tenements  as  the  king  intended  to  grant.     But  if  the  kine  for  re- 
ward of  service  granteth  armories  or  arraes  to  a  man  and  to  his 
27  H.  8.  37.       heires  males  without  saying  (of  the  body),,  this  is  good,  and,  as 

hath  been  said,  they  shall  <kscend  accordingly  (3). 

If  a  man  by  his  last  will  devise  lands  or  tenements  to  a  man  and 

to  his  heires  males,  this  by  construction  of  law  is  an  estate  taile, 

the  law  supplying  these  words  (of  his  bodie)  (4).  Vide  the  Prince's 

.  ff)  8  Co.  I.  The  [t]  case,  wnere  itappeareth  that  an  act  of  parliament  may  limit  an 

2P*^**  **^*      inheritance  of  lands  or  tenements,  otherwise  than  common  law 

22  E  a  t  would  doe,  and  create  a  new  estate  of  inheritance,  and  many  au- 

04  E.  3!  53.       thorities  in  law  there  cited  worthy  of  note  and  observation.^    Rot. 

5  H.  6. 25.    9  E.  4-  15'     I  Marie  Diet  94.    (77  Co.  41.) 

ParliofH. 


(2\  Vid.  Dy.  34.  247.  374.  157.  304,  Jbr  the  form  ^ihe  wit.    Hal.  MSS. 

(3)  See  further  as  to  the  descent  of  Arms,  p.  140,  b.  See  also  on  the  sub- 
ject of  Arms  in  general.  Dugd.  Ant.  Usage  in  bearing  of  Arms,  and  several 
pieces  in  Heam.  Antia.  Disc;  2d  ed.  vol.  1. 

(4)  2^.  116.    Hal.  MSS.— See  further  lord  Ossulstone's  case,  3  Salk.  336, 
and  11  Mod.  189.    See  S.  C,  cited  a  P.  Wma.  2,  and  in  Vin.  Abr. 
b.  pi.  2,  in  marg. 


Jj.  1.  C.  2.  Sect.  31.        Of  Fee  taile.  [27.  a.  27.  b. 

ParUam.anno  1  £.4,  nu.  26.  (5)  f.  The  [u]  duchie  of  Lancaster  [u]  Per  litems 
is  entailed  to  king  Edtoard  the  fourth  and  his  heires  kings  of  Eng-  P«tentes  autho- 
land.    And  king  Henry  the  sixth  did  by  his  letters  patents  grant  ^rati^***" 
Johanni^io  JcKannis  Talbot  ^  quod  ipse  et  hceredes  sui  domini  mane- 
rij  de  Kingston  Lisle  in  comitatu  Berk,  ex  nunc  domini  et  harones 
ae  Lisle  nobiles  etproceres  regni  kabeantur^  teneantur^  et  reputentur, 
Sfc,   By  this  he  had  a  fee  simple  qualified  in  the  dignity  (6). 

3  H,  5.  foU  1.    A  grant  was  made  to  a  man,  and  to  his  heires 
tenants  of  the  manor  of  Dale  (7).  A  man  seised  of  lands  in  Gavel-  /^  q^  ^  ^^\ 
iod  gives  or  devises  the  same  to  a  man  and  to  his  eldest  heires. 
He  cannot  hereby  alter  the  customary  inheritance,  but 


[ 


27  H  as  in  the  case  of  our  {^  author,  ut  res  magis  vdleat^  the  jvuch.  q6,  &  27. 
b    J  ^^^  rejecteth  Tmales),  so  in  this  case  the  law  rejecteth  Eiiz.  in  Com. 


this  adjective  (eldest).  And  so  it  is  if  lands  be  given  Banco.  Leonard 
to  a  man,  and  to  the  eldest  heires  females  of  his  body,  yet  all  the  I^velace'scwe. 
daughters  shall  inherit,  as  it  hath  been  resolved. 

*^  And  so  it  cannot  in  any  toise  be  taken  by  the  eguitie  of  the  said 
statute^  Sfc*'    For  it  is  a  certaine  rule  in  law,  that  in  every  estate 
in  taile  within  the  said  statute,  it  must  be  limited  either  by  ex- 
presse  words,  or  by  words  equipollent,  of  what  body  theheire  in- 
nericable  shall  issue.    And  it  was  [x]  adjudged  in  parliament,  that  [t]  18  Ass.  p.  5. 
where  lands  were  given  to  a  man,  and  to  his  heires  males,  that  iB  £.  3. 46. 6. 
this  was  a  fee  simple,  and  that  as  well  the  heires  females  as  heires  ^^^."^ '"  ^ 
males  riiould  inherit,  for  the  grant  of  a  subject  shall  be  taken  oH.^6  sq^ or. 
nutot  strongly'  against  himselfe.  8  Co.  fol.  i ,  tfa» 

•  Prince's  case. 

**  And  therefore  he  hath  a  fee  simpUJ'    Littleton  %  reason  being  Ancientteuures, 
shofftly  c<41eowd  is  this.    Whosoever  hath  an  estate  of  inheritance,  ^^^'^' 
hath  either  a  fee  simple  or  a<  fee  taile;  but  where  lands  be  given  to 
8  nBn  and  his*  heires  males,  he  hath  no  estate  tailci  and  therefore 
htfhath  a  fee  sinqpie. 

What  actions  tenant  inXaile  may  have  and  cannot  have,  tide 
Sect.  595*  What  great  alberations  have  been  made  since  Little^' 
ton  wrote  concerning  not  only  leases  to  be  made  by  tenant  in  taile, 
bat  barres  also  of  the  estate  taile  itselfe  by  force  of  certaine  acts 
of  parKamentmade  since  Littleton*B  time,  yousliall  read  Sect,  s^, 
ana  708(1). 

t  Rfferfnce  (5)  appean  to  be  nutplaeed,  mndi  k  feemi)  dumld  come  tfier  the  word 
observation^  at  the  end  ef  the  preceding  sentence. 


(5)  In  the  case  on  the  title  to  the  earldom  of  Oxford  decided  in  parliament 
I  Cha.  1,  the  judees  held,  that  a  limitation  of  the  earldom  to  Aubrey  de  Vera 
•ad  hia  heirs  mdes,  being  by  act  of  parliament,  was  sufficient  to  raise  a  £ee 
simple  descendible  to  males  only.    See  W.  Jo.  100. — [Note  156.] 

(6)  Lord  Hale  adds  the  following  instances  of  special  limitations.  King 
Henry  the  Third  dedit  manerium  de  renreth  et  Sourby  Alexandro  regi  Scotise 
et  hseredibus  suis  regibus  Scotis;  and  Alexander  having  dau^hters^  qftvhick 
one  VMS  married  to  the  earl  of  Hunt,  died,  not  having  any  heir  hng  qfScotlandy 
et  e&  de  caus^^iWE.  1.  recaoered  seisin,  oTtd  the  coheirs  of  Alexander  toere 
excluded.    Lib.  pan.  E.  1.  134.  308.     The  hospital  of  Saint  Katharine  nas 

Jbanded  by  queen  Eleanor ,  voife  of  Hen,  3,  reserving  thepatronage  sibi  et  reginia 
Angliae  pro  tempore  existentibus,  et  eo  titulo  regina  Fhilippa  uxor  £.  3.  habet 
patronatum.     Claus,  7.  E.  3.  narte  2.  m.  2.    Hal.  MSS.— [Note  157.] 

(7)  See  farther  as  to  a  qualified  fee  ante  1.  b,  and  the  books  cited  in  n.  5,  there. 
(1)  By  what  acts  tenant  in  tail  may  prejudice  his  issue  or  those  in  remainder 

or  reversion  without  fine  or  recovery^  and  Where  his  acts  shall  not  affect  them, 
»cc  Vin.  Ab.  Estate  F.  a,  to  L  a,  and  Taj/le  D*  E.  F. 

I  i 


ir.b.28.arj  Of  Tenant  in  taile,  &c.    L.l.C.3.  Sect.52. 


Chap.  3.    Sect.  32- 
Tenant  in  Taile  after  Possibility  of  Issue  extimt. 

HTENANT  in  fee  taile  after pomhility  of  issue  extinct  is,  where  tene^ 
ments  are  given  to  a  man  and  to  his  wtfe  in  especiall  taile,  if  one  of 
them  die  witkout  issue,  the  survivor  is  tenant  in  taile  after  possibility  of 
issue  extinct.  And  if  they  have  issue^  and  the  one  die,  albeit  that  during 
the  life  of  the  issue,  the  survivor  shall  not  be  said  tenant  in  taile  after  pos^ 
sibihtie  of  issue  extinct;  yet  if  the  issue  die  without  issue,  so  as  there  be 
not  any  tssue  alive  which  may  inherit  by  force  of  the  taile,  then  the 
surviving  party  of  the  donies  is  tenant  tn  taile  after  possibilitie  of 
issue  extinct^ 

(Dr.  and  Stud.      T ITTLE  TON  having  spokenr  of  estates  of  inheritance^  viz. 

h^^,  c.  1.)         -^  foQ  simple  and  fee  taile,  now  he  treateth  of  tenants  of  freehold 

tantimf  that  is,  for  terme  of  life,  and  dierein  first  of  tenant  in  taile 
after  possibility  of  issue  extinct ;  and  he  giveth  unto  hun  the  first 

(4  Co.  63.  place,  because  this  tenant  hath  eight  qualities  and  priviledges 

I  Ro.  Abr.agS.)  which  tenant  in  taile  himselfe  hath,  and  which  lessee  for  life  hath 
[a]  Temps  E.  i,  not  [a].  As  first,  he  is  dispunishable  for  waste  (2).  Secondly,  he 
wtst.  195.  shall  not  be  compelled  to  attome.  Thirdlv,  he  shall  not  have  avde 
^  S'  ^*  ^  j'  ^  ^°>  ^  ^  reversion.  Fourthly,  upon  his  alienation,  no  wnt  of 
4^  K  ^  M  ^  ®°^®  *»  cansimiU  casH  Iveth.  mhly,  after  his  death  no  writ  of 
43  E.  3.  1 .  intrusion  doth  lie.  Sixtfy,  he  may  jome  the  mise  in  a  writ  of  right, 
46  £.  3.  39.  in  a  speciall  manner.  Seventhly,  in  a  pnscwe  brought  by  him  he 
38  £.  3.  96.  shall  not  name  himselfe  tenant  for  life.  Eigntly,  in  ^^^^  ^^  ^  v 
^U  ^  *7  *^*  *  pradpe  brought  against  him  he  shall  not  be  ■  7  •/ 
7  H.  1 1^^         named  oarely  tenant  for  life.    And  yet  he  hadi  four 

I I  H.  4.  15.  other  qualitfes,  which  ore  not  agreeable  to  an  (]C>  estate  r^S.n 
31  H.  6.  g6\  in  taile,  but  to  a  bare  lessee  for  life.  \b]  (1)  First,  if  he  I  «  *  I 
'^^  u'fi'  ^-A       °^^  A  feoffment  in  fee,  this  is  a  forfeiture  of  his  es- 

3E  4.1  i.TsF^a"  ***®(^)'    Secondly,  if  an  estate  in  fee,  or  in  fee  taile,  in  reversion* 

Entre  Conge  56.  Fits.  N.  B.  303.  Lewes  Bowles'  case,  11  Co.  fol.  6.  [b]  13  £. 
Entre  Cong.  56.  45  £.  3.  33.  38  £.  3.  96.  37  Ass.  p.  60.  F.  N.  B.  159.  33  £.  3, 
tit.  ag.  55.  55  £.  3.  4.  ^E.  4.  17.  3  R  3,  resoeit  147.  41  £.  3.  13.  30  £.  3, 
resceit.  38  E.  3.  33.    Lewes  Bowles*  case,  ubi  supra. 

or 

'-         '■  ■  ■  I  !■  ■      ■  —    llfl— ^^W—  I  I  ■■■■■■ 

( 2)  See  ace  3  Inst.  303*  But  yet  he  cannot  have  action  of  waste  against 
another,  for  he  cannot  count  ad  exharedationem;  and  it  is  said^  that  tenant 
in  tail  loses  his  action  of  waste,  if  he  becomes  tenant  in  tail  after  possibility  of 
issue  extinct  pending  the  writ  See  Bro.  Abr.  Waste,  pi.  14..  69,  60.  s  Ro. 
Abr.  835.  pi.  5.,  Mo.  18,  and  post.  53,  b.  Note  also  l;hat  it  is  said,  that  though 
such  tenant  is  not  punishable  for  waste,  yet  if  he  cuts  down  trees,  they  are  not 
his  property.  4  Co.  63.  As  to  this  dinerence  between  being  dispunishable  for 
waste  m  felling  trees  and  having  the  property  in  them,  see  1  P.  Wms.  5128. 
See  also  2  P.  Wms.  241,  where  it  is  said  by  the  court,  that  if  tenant  for  life 
cuts  down  timber,  it  belongs  to  those  who  at  the  time  of  its  being  severed 
were  seised  of  the  first  estate  ofinheritance..— [Note  158.] 

(1)  43  Ass,  24.    HaL  MSS. 

(2)  So  if  he  mispkads,  39  E.  3. 10.    Hal.  MSS. 


I^.  1.  C-  3.  Sect.  33.      Of  Tenant  in  taile,  &c.         {28.  a. 

or  .remainder,  descender  come  to  this  tenant,  iii8  estate  is  drown- 
ed, and  the  fee  or  fee  taije  executed.   Thirdly,  he  in  the  reTersion 
or  remainder  shall  be  received  upon  his  derault,  as  well  as  upon 
bare  tenant  for  life  (3).    Fourthly,  an  exchange  between  a  bare 
tenant  for  life  and  him  is  good,  for  their  estates  in  respect  of  their 
quantify  are  equal ;  so  as  the  difference  standeth  in  the  quality, 
and  not  in  the  quantity  of  the  estate.     And  as  an  estate  taile  was 
origmally  carved  out  of  a  fee  simple,  so  is  the  estate  of  this  tenant 
out  of  an  estate  in  especiall  taile.    And  he  is  called  tenant  in  taile 
after  possibilitie  of  issue  extinct,  because  by  no  possibility  he  can 
have  any  issue  inheritable  to  the  same  estate  taile.    But  if  a  man 
giveth  land  to  a  man  and  his  wife,  and  to  the  heires  of  their  two 
bodies,  and  they  live  till  each  of  them  be  an  hundred  yeeres  old, 
and  have  no  issue,  yet  do  they  continue  tenant  in  taile,  for  that  the 
law  seeth  no  impossibilitie  of  having  children.    But  when  a  man 
and  his  wife  be  tenant  in  especiall  taile,  and  the  wife  dieth  without 
mae,  diere  the  lawseeth  an  apparent  impossibility  that  any  issue 
thatxfae  husband  cam  iiave  by  any  other  wife  should  inherit  this 
estate.    And  letthistenant  keep  his  estate,  for  he  hath  these  pri- 
viledges  in  reject  4^  the  privity  of  his  estate,  and  of  the  inheri- 
tance that  was  once  in  him.    [c]  For  in  the  case  of  £vf2w(4),  [c]  iiCo.  fd. 
Mich*  28  &  29  EUz.  it  was  adjudged,  that  where  tenant  in  taile  03-    Lewes 
after  possibility  of  issue  extinct  granted  over  his  estate  to  another,  ^^|^'  ^* 
that  his  grantee  was  compelled  to  attome  in  a  mad  Juris  damat  (5),  ^^^ '  ^^  ^( 
as  a  bare  tenant  for  life,  and  so  be  named  m  the  writ;  for  by  aid.  Statham. 
die  assignement  the  privity  of  the  estate  being  altered,  the  39  £.3.  1.  b. 
priviledge  was  gone;  and  this  judgement  was  affirqaed  in  a 
writ  of  error,  and  herewith  agreeth  27  hL  6,  tit  Aid*    Statham  27  B.  6,  tit.  aid. 
39 £-8,  l.b.(6).  a9E.j3..i.b. 


1Sect.  33. 

jdLSO,  if  tenements  be  given  to  a  man  and  to  his  heires  which  he 
shall  beget  on  the  bodie  of  his  wife,  in  this  case  the  wife  hath  nothing 
in  the  tenements,  and  the  husband  is  seised  as  donee  in  especiall  taile. ' 
Jnd  in  this  ease,  if  the  wife  die  without  issue  of  her  body  begotten  by 
her  husband,  then  the  husband  is  tenant  in  taile  after  possibility  ^ 
issue  extinct. 


"  JF  the  mfig  die  mthoui  issue.*"    So  as  the  estate  cX  this  T*we»  Bowlci' 

tenancy  must  be  altered  by  the  act  of  God,  and  that  by  ^j^g^^^ 
dying  without  issue ;  for  if  a  feoffinent  in  fee  be  made  to  the  use  /^  'Bo.Iiep.  178. 

3  Savnd.  383. 387.    Cio.  Elix.  315.     1  Co.  76.    a  Co.  61^ 

of 


(3)  s8  E.  3.  96.    Contia  as  to  receipt.    Hal.  MSS. 

(4)  M.  26,  27  Eliz.  B.  R.  Leon.  T.  29  Eliz.  Clench.  88.  Evans  and  Apri- 
chard.  Hal.  MSS.  See  Aprice's  case,  2  Leon.  40.  3  Leon.  241,  which  seems 
to  be  the  case  referred  to  by  lord  Coke  and  lord  HJe.  The.  anonymous  case 
in  1  Le<m.  290,  and  3  Leon«  121,  seems  also  to  be  the  same  case. 

(5)  28  £.  3.  ^,  Grantee  has  the  privUege.  Hal.  MSS.  But  see  the 
reasons  for  the  judgment  cited  by  lord  Coke  in  the  books  cited  in  note  4. 

^6)  Quaere  if  punishable  for  toaste.    Hal.  MSS.    See  2  Inst.  302. 

I3 
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of  a  man  and  his  wife  for  teanne  of  their  lives,  and  after  to  the 
use  of  their  next  issue  male  to  be  begott^  in  taile,  and  after  to 
the  use  of  the  husband  and  wife,  and  of  the  heires  of  their  two 
bodies  begotten,  they  having  no  issue  male  at  that  time ;  in  thia 
case  the  husband  and  wife  are  tenants  in  spedall  taile  exe- 
cuted (7),  and  after  they  have  issue  a  Sonne,  in  this  case  they  are 
become  tenants  for  life,  the  remainder  to  the  sonne  in  taile,  the 
remainder  to  them  in  speciall  taile  (8)  ;  for  albeit  their  estate 
taile  is  turned  to  an  estate  for  life,  yet  they  have  but  a  bare 
estate  for  life ;  but  if  the  issue  die,  and  the  husband  die  having 
no  other  issue,  and  then  the  sonne  die  without  issue,  the  wife 
shall  have  the  priviledges  belonging  to  a  tenant  in  taile  after 
possibility  of  issue  extinct,  as  it  appeareth  in  Lewes  BowUs*  case 
ubi  supra,  where  it  is  said,  that  the  estate  of  this  tenant  must 
be  created  by  the  act  of  God,  and  not  by  limitation  of  the  party> 
[en  y  H.  4. 16.     ^^  disposiitone  legisy  and  not  ex  provisione  h(mnnis[d].    If  land  be 
8£.  1.  Am.  415.  given  to  a  man  and  to  his  wife,  and  to  the  heires  of  their  two 
ifi  Ass.  33.         bodies,  and  after  they  are  divorced  causd  pracontractvuy  or  con^ 
ig  Asa.  p.  3»       sang^iniiatis,  or  affinitatiSf  their  estate  of  inheritance  is  turned  to 
]^  9?j  in  fine.    ^  J^^'^^  estate  for  ufe ;  and  albeit  they  had  once  an  inheritance  in 
(9  Co.  140, 141.    7  Co.  49.  b.    Kenne's  case,  and  4  Co.  29.} 

themy 


(7)  Cordall*8  case,  Cro.  Eliz.  315,  is  to  the  contrary;  for  there  land  waa 
devised  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  the  heirs  of  A*s,  body,  and  according  to  Groke,  who  mentions  the 
case  as  reported  to  him  by  lord  Coke,  it  was  resolved,  that  A's»  estate  tail  was 
not  executed  for  the  possibility  of  the  mean  estate's  interposing,  but  was  so 
disjoined  during  A's.  life,  that  his  wife  could  not  be  endowed.  But  see  Cas. 
B.  R*  temp.  Hardw.  17,  where  lord  Hardwicke  says,  that  Cordall's  case  has 
been  several  times  denied  to  be  law. — [Note  159O 

(8)  Sic  nota  remainder  supported^  Hmthont  particidar  estate,  by  the  possibUittf 
that  issue  may  he  bom.     But  if  such  tenant  levies  a  fine,  now  tfus  remainder  is 
destroyed,  because  the  estates  are  confounded.    Hal.  MSS. — Here  it  is  proper  to 
add,  Uiat  there  is  a  difference  between  subioi'hing  the  inheritance  to  the  par- 
ticular estate  by  the  same  conveyance  as  limits  the  intermediate  contingent 
remainder,  and  an  accession  of  one  to  the  other  by  a  distinct  and  subsequent 
act  or  conveyance;  for  in  the  latter  case  the  contingent  remainder  is  destroyed, 
though  not  m  the  former.     See  ace.  Purefoy  and  Rogers,  2  Saund.  380.     It 
has  even  been  adjudged,  that  in  the  latter  case  the  descent  of  the  inheritance 
on  the  person  having  the  particular  estate  will  destroy  the  contingent  re- 
mainder, where  the  descent  has  been  subsequent  to  the  commencement  of  the 
particular  estate.     See  Kent  and  Harpool,  1  Ventr.  306.    T.  Jo.  76.     Hooker 
and  Hooker  Cas.  in  B  R.  temp.  Hardw.  13.   But  a  descent  of  the  fee  on  tenant 
for  life  will  not  hurt  the  contingent  remmnder,  where  the  particular  estate 
and  the  descent  take  place  at  the  same  time,  and  are  derived  from  the  same 
person ;  as  where  land  is  devised  to  A,  for  life,  remainder  over  on  a  contin- 

fency,  and  at  the  devisor's  death  the  reversion  descends  upon  A,  as  his  heir. 
ee  ace.  Archer's  case,  1  Co  96.  Plunkett  and  Holmes,  1  Lev.  111,  and 
Boothby  and  Vernon,  9  Mod.  147.  The  case  of  Wood  and  In^rsole,  Cro. 
Jam.  200,  seems  contra;  but  see  the  observation  on  the  last  case  in  T.  Jo.  79, 
and  PoUexf  481.  It  would  be  a  great  omission  not  to  apprize  the  student^ 
that  the  subject  of  this  note  is  fulfy  gone  into  by  mr.  Feame  in  his  Essay  on 
Contingent  Remainders.  See  page  111  to  118  of  the  second  editicm,  where 
the  auttior  most  learnedly  and  ingeniously  states  the  several  distinctions,  ex* 
plains  the  reasons  on  which  they  depend^  and  endeavours  to  reconcile  aU  the 
cases  on  this  nice  subject— [Note  160.] 


Jj.  1.  C.3.  Sect.34.      Of  Tenant  in  taile,  &c,         [28,  b. 

them,  yet  for  that  the  estate  is  altered  by  their  owne 

C28.  T  ^^^  ^^^  ^°*  ^y  ^^  ^^^  ^^  ^®^'  ^*^*  ^y  CC3^  ^®  death 
b  *  J  ®^  either  party  without  issue,  they  are  not  tenants  in 
taile  after  possibility  of  issue  extinct  (i).  Lands  are 
giv^n  to  the  husband  and  wife,  and  to  the  heires  of  the  body  of 
uie  husband,  the  remainder  to  the  husband  and  wife,  and  to  the 
heires  of  their  two  bodies  begotten;  the  husband  dies  without  (i'Ro.Abr.841.) 
issue ;  the  wife  shall  not  be  tenant  in  taile  after  possibility,  for 
the  remainder  in  speciall  taile  was  utterly  void,  for  that  it  could 
never  take  effect ;  Tor  so  Ions  as  the  husband  should  have  issue^ 
it  should  inherit  by  force  of  th^  generall  taile,  and  if  the  husband 
die  without  issue,  then  the  speciall  estate  taile  cannot  take  effect, 
in  as  much  as  the  issue,  which  should  inherit  the  especially  must 
be  ^gotten  by  the  husband,  and  so  the  generall,  which  is  larger 
and  greater,  hath  frustrated  the  especiall  which  is  lesser.  And 
the  wife  in  that  case  shall  be  punished  for  waste* 


Sect  34. 

y4ND  note,  that  none  can  be  tenant  in  taile  after  po8sH)iSty  of  issue 
*  extinct,  hut  one  of  the  donees,  or  the  donee  in  especial  taile,  For  the 
donee  in  generall  taile  cannot  be  said  to  be  tenant  in  taile  after  possibility 
of  issue  extinct;  because  alwaies  during  his  life,  he  may  by  possibility 
nave  issue  which  may  inherit  by  force  of  the  same  entaile.  And  so  in 
the  same  manner  the  issue,  which  is  heir  to  the  donees  in  e^eciall  taile, 
cannot  be  tenant  in  taile  after  possibility  of  issue  extinct,  for  the  reason 
abovesaid. 

^  And 


(1)  Husband  and  tmfe  tenants  in  special  tail;  the  husband  was  attainted  of 
treason,  or  levies  fne  with  proclamations;  the  husband  dies  having  issue  by  the 
wife :  the  issue  cannot  inherit,  and  vet  to  many  purposes  the  wife  surviving  is 
tenant  in  taU  after  possibility,  ^r  tf  she  makes  lease  for  «l  years  according  io' 
the  statute,  ii  shall  bind  the  conusee,  or  if  it  is  for  three  lives,  ii  shall  not  Me  a 
forfeiture.  H.  22  Jac.  Rot.  Crocker  and  Kelsey.  Hob,  Rep,  Melton^  nose. 
Vid.  g  Rep,  Beaumont's  case.  It  seems,  she  cannot  suffer  recovery  qfter^  Quaere, 
Vid.  this  case  of  Beaumont  afterwards  debated,  i/.  13  Cha.  B.  R.  in  Baker 
and  Willis,  Cro.  Cha.  476.  The  case  of  Crocker  and  Kelsey  is  in  W.  Jo.  60. 
Hutt  84.  Cro.  Jam.  688.  Brfdgm.  27.  2  Ro.  Rep.  490.  498.  I  Ro.  Abr« 
843,  pi.  3,  and  O.  Bendl.  139. 143.  Beaumont's  case  is  in  9  Co.  138.  b,  and. 
Melton's  case  is  in  Hob.  254.  Note,  that  in  the  case  of  Crocker  and  Kelsey, 
the  Question  was  on  the  operation  of  a  lease  for  21  years  not  warranted  by  the 
32  H.  8,  the  ancient  rent  not  having  been  reserved;  but  the  issue  in  tail  having 
levied  a  fine  during  the  wife's  life,  it  was  ac^udged'that  the  lease  was  good; 
but  it  seems  to  have  been  agreed,  that  the  wi^,  notwithstanding  the  husband's 
death,  was  tenant  in  tail  so  as  to  be  capable  of  making  leases  wiuiin  the  statute. 
Indeed  this  latter  point  had  been  adjudged  in  a  former  case,  which  is  In 
Godb.  102.  See  too  4  Leon.  57.  As  to  the  former  point,  besides  the  books 
Already  ai^  see  2  Sidl  6a,— [Note  161.] 
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*  And  note,  thai  tenant  in  taile  after  possibility  of  issue  extinct  shall  not 
be  punished  qjf  waste,  for  the  inheritance  that  once  was  in  him,  to  H.6.  i. 
Bui  he  in  the  reversion  may  enter  if  he  alien  in  fee,  45  E.  3.  22. 

T  F  lands  be  given  to  a  man  with  a  woman  in  frankmarriage, 
albeit  the  woman  (which  was  the  cause  of  the  gift)  dieth 
without  issue,  yet  the  husband  shall  be  tenant  in  tayle  after 
possibility t  SfC*  for  that  he  and  his  wife  were  donees  in  especiall 
taile,  and  so  within  the  words  of  Littleton.  The  residue  of  this 
Section  is  evident. 

(Dr.  and  Stud.        *  This,  and  that  which  follows,  is  not  in  the  first  (2)  edition 
«i.  11  Co.  80.     (which  I  have).    And  therefore  (that  I  may  speake  it  once  for 

ail),  it  was  wrone  to  the  authour  to  adde  any  thing  (especially  in 

one  context)  to  nis  worke. 


cO  Chap*  4.        Curtesie  of  England.       Sect.  35.  fSp."! 

HTENANT  by  the  curtesie  of  England  is,  where  a  man  taketh  a  wife 
seised  in  fee  simple  or  in  Jee  taile  ^enerall,  or  seised  as  heir  in  taile 
especiall,  ana  hath  issue  by  the  same  wife  male  or  female  borne  alive  (eyes 
ou  vife)(i},  albeit  the  issue  after  dietn  or  liveth,  yet  if  the  wife  dies,  the 
husband  Aall  hold  the  land  during  his  life  by  the  law  of  England,  And 
he  is  called  tenant  by  the  curtesie  of  England,  because  this  is  used  in  no  other 
realme  but  in  England  onely. 

And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesie,  unlesse 
the  chUde,  which  he  hath  by  his  wife,  be  heard  crie ;  for  by  the  crie  it  is 
proved,  that  the  childe  was  born  alive.    Therefore  QiKcrf  (2). 

<<  nPA  KB  THa  xjoifs  seised"   And  first  of  what  seism  a  man  shall 

e]F.N.B.i94.      ^     be  tenant  by  the  curtesie.      [e]  There  is  in  law  a  twofold 

Post  153.)        seisin,  viz.  a  seisin  in  deed,  and  a  seisin  in  law,  whereof  more  shall 

be  said  Sect  468  *,  and  68 1 .  And  here  Littleton  intendeth  a  seisin 

1  Mar.        JQ  deed,  if  it  may  be  attained  unto.     [J']  As  if  a  man  dieth  seised 

y  V  55-  of  lands  in  fee  simple  or  fee  taile  generaD,  and  these  lands  descend 

to  his  daughter,  and  she  taketh  a  husband  and  hath  issue,  and 

^     dyeth  before  any  entry,  the  husband  shall  not  be  tenant  by  the 

(Post  40.)         curtesie,  and  yet  in  mis  case  she  had  a  seisin  in  law;  but  if 

r  1    E     fifi     ^^  ^^         husband  had  during  her  life  entred,  he  should  have 

3  H.V  5?      .  ^^'^^^  tenant  by  the  curtesie  (3).    [gjA  man  seised  of  an  ad- 

(6  Co.  68.  a.    1  Co.  97.  b.    8  Co.  34.    Ante  15.  b.) 

*  h  thoM  be  Sect  448.  VOWBOn 


(2)  By  thefrst  edition,  lord  Coke  means  that  printed  at  Rohan,  as  impears 
by  the  preface  to  this  his  Commentary  on  Littleton.  But  the  edition  ofLettou 
and  MachUnia,  which  was  really  the  first,  is  also  without  the  addition  here 
mentioned.  It  appears  to  have  been  first  introduced  into  the  edition  by 
Redman. — See  further  as  to  the  subject  of  tenant  in  tail  after  possibUity,  Yin. 
Abr.  Tayle  l. 

(1)  Instead  of  oyes  gu  xife,  the  words  are  neet  vift  in  L.  and  M.  This  latter* 
readmgis  conformable  to  lord  Coke's  translation.  \ 

(2)  This  gmgreiB  in  L.  and  M,  but  not  in  Roh. 

(3)  But  entry  is  not  always  necessary  to  give  seisin  tit  deed;  for  if  the  land 
is  in  lease  for  years,  curtesy  may  be  without  entiji  or  even  receipt  of  rent,  the 

possessioa 
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vowaon  (4)  or  rent  in  fee  hath  issue  a  daughter,  who  is  married, 
and  hath  issue,  and  djeth  seised,  the  wife,  before  the  rent  became 
due  or  the  church  became  voyd,  dieth,  she  had  but  a  seisin  in  law, 
and  yet  he  shall  be  tenant  by  the  curtesie,  because  he  could  by 
no  industry  attaine  to  any  other  seisin.  Et  impoUntia  excusai  (8  Co.  96.) 
legem{s\  But  a  man  shall  not  be  tenant  by  the  curtesie  of  a 
bare  right,  title,  use  (6),  or  of  a  reversion  (7)  or  remainder 

expectant 

possession  of  the  lessee  for  years  being  deemed  the  possession  of  the  husband 
and  wife.  See  the  case  of  De  Grey  and  Richaroson,  3  Atk.  46Q.  Lord 
Coke's  doctrine  about  seisin  for  sl  posiemoJrtUris  is  the  same.  See  ante  15.  a. 
In  n.  4,  there  the  case  of  Newman  and  Newman  is  dted,  from  Wils.  vol.  s. 
p.  516,  but  no  hint  being  given  of  the  point  adjudged,  it  may  be  proper  to 
add  here,  that  in  that  case  the  court  construed  the  possession  of  a  motaer  to 
be  a  possession  for  an  infant  her  son  as  his  guardian  by  law,  she  being  next  of 
blood  to  whom  the  inheritance  could  not  descend,  and  held  it  a  sufficient  seidn 
to  exclude  the  daughters  by  a  former  vm^er.— -[Note  162.] 

(4)  Whether  it  be  an  advatoson  in  grots  or  appendantm  A.  seised  qfa  manor^ 
to  tohich  an  advcfmson  is  appendant,  diesy  having  issue  a  daughter^  who  takes 
husband  and  dies  before  entry  into  the  manor,  it  seems,  that  the  husband  thaU 
net  be  tenant  by  the  curtesy  of  the  advavoson,  nor  of  the  rents  incident  io  the 
manor;  because  he  had  not  seisin  of  the  principal.    Hal.  MSS.     [Note  163.] 

(5)  According  to  Perkins,  the  husband  snail  have  curtesy  in  an  advowson, 
though  he  suffers  the  ordinary  to  present  by  lapse  on  an  avoidance  in  his  wife's 
life-tune.  Perk.  Sect.  468.  But  such  a  case  is  not  within  lord  Coke's  reason 
for  allowing  curtesy  of  an  advowson  without  seisin  in  deed:  nor  do  I  find 
any  authority  to  support  the  doctrine,  besides  Mr.  Perkins's  name.  That  in- 
deed, on  account  01  the  learning  and  ingenuity  displayed  in  his  Prefitdblk 
Book  OB  the  laws  of  England,  ought  in  general  to  have  considerable  weight ; 
though  one,  who  wrote  soon  after  Mr.  Perkins,  describes  him  to  be  a  man 
that  mriteth  of  diverse  titles  of  our  lato  rather  stMUy  than  soundly,  Fulb. 
Pand.  40.  a.  See  also  a  more  particular  character  of  Mr.  Perkins  in  Fulb. 
Prepar.  28.  a. — [Note  164.] 

(6)  Here  an  use  before  or  not  executed  by  the  27  H.  8.  must  be  meant;  for 
an  use  within  that  statute  is  a  legal  estate.  See  ace.  3  And.  75. 147,  and  by 
lord  Coke  himself  in  Cro.  Jam.  soi.  See  also  1  New  Abridgm.  660.  But 
though  in  strictness  of  law  there  cannot  be  curtesy  of  trusts,  yet  since  lord 
Coke's  time  our  courts  of  equity  have  allowed  curtesy  both  of  trusts  and  of 
other  interests,  which,  though  in  law  mere  rights  and  titles,  are  deemed  estates 
in  equity,  and  made  to  conform  to  many  of  the  rules  and  consequences  incident 
to  estates  in  law.  See  1  Atk.  603,  the  case  of  Cashbom  and  Inglish,  in  which 
lord  eh.  Hardwicke  decreed  curtesy  of  an  equity  of  redemption.  See  S.  C. 
more  fully  reported  in  Vin.  Abr.  Curtesy  £.  pi.  23.  However,  a  wi/e  in  point 
^benefit  may  have  a  trust  o£  inheritance,  which  may  be  so  declared  as  to 
prevent  curtesy,  as  by  directing  the  profits  during  the  wife's  life  to  be  paid 
for  her  separate  use;  for  in  such  a  case  the  intention  to  exclude  the  husband 
from  curtesy  is  manifest,  and  he  cannot  have  an  equitable  seisin.  3  Atk.  715. 
It  la  also  proper  to  remark,  that  though  curtesy  out  of  a  trust  is  allowed,  yet 
dawer  has  been  refused;  a  partiality  not  easy  to  be  reconciled  with  reason, 
however  Settled  by  the  current  of  authorities.  But  as  to  this  see  post.  31.  b. 
[Note  165.] 

(7)  Mr.  Perkins  makes  a  quare,  whether,  if  a  woman  seised  in  fee  makes 
lease  for  life,  reserving  rent  to  her  and  her  heirs,  the  husband  shall  not  have 
curtesy  in  the  rent  during  the  lease;  but  he  seems  to  admit,  that  the  husband 
diall  not  have  curtesy  of  the  land  itself,  unless  the  lease  determines  before  the 
wife'a  death.    Perk.  Sect,  467.    See  post.  32.  a,  where  in  a  like  case  loni 
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expectant  upon  any  estate  of  freeholdi  unlesse  the  particular  estate 
be  determined  or  ended  during  the  coverture* 
^  Process.  At  the  coronation  of  king  R.  2,  saith  the  record,  [h]  Johannes 

act.  ad.  Coro-  re^  Ciutilupet  Legionisy  Dux  LanautruiBy  coram  dicto  domino  rege 
MtioQem  R.  9.  ^  consUio  sug  compar^ns^  clamovU  ut  comes  Leicestria  (0^win  Senes^ 
v^aoB^dmM  ^^^^^  AngfuB^  et  ut  dux  Lancoitrue  ad  gerendum  pnndpalem  gla- 
^^  '  diifm  domini  regis  voca£  Curtana  die  coronationis  ejusdem  regis,  et 

'  ^'  ut  comes  UncM  adscindendum  et  s^ndum  coram  ipso  domino  rege 

sedente  ad  mcnsam  dicto  die  coronationis;  et  quiajact*  dUigenti  exa- 
minatione  coram peritU  deconsUio  regis  depramissis,  satis  constabat 
eidem  consiUo,  quod  ad  ipsum  ducem  tanquam  tenentem  per  legem, 
Anglim  post  mortem  BlanchuB  quondam  uxoris  siue  pertinuit  cffieia 
ptcediet*  prout  superius  damabat  exercere^  consideratumjuit  per  ip* 
turn  regem  et  consilium  suum  preedi/ctum  quod  idem  dux  (yfficiapTce^ 
dipta  per  se  et  suffieientes  deputatos  suos  Jaceret,  et  exerce^ 
ret^et  feoda  debita  in  a^h^c  parte  obiineret.  Quiquidem  PSQ."! 
dux  f^fficium  Seneschakiee  pnedict'  personaliter  adimplevit,  I     i^.  Jj 
Sfc    And  every  man  that  claimed  to  hold  by  grand 
seijanty  to  do  any  service  to  the  king  at  his  coronation,  exhibited 
lus  petition  to  the  said  duke  as  steward  of  England^  who  upon 
hearing  the  proofes  either  allowed  or  disallowed  the  same. 
Ilbt.IViteataiiii.       In  letters  patents  made  by  king  i/,  6>  to  Richard  earle  of  Salis^ 
«•  fi.  6L  bur^  you  shall  finde  thb  clause,  Quod  charissimus  consanguineus 

noster  Richardus,  nunc  comes  Sarum,  qui  AliaamJiUam  et  hcsredem 
TkonkB  nuper  comitis  Sarum  adhuc  superstitem  duxit  in  uxorem^  et 
cum  eAdem  AUoiA  prolem  tempore  mortis  pradicta  ThonuB  hahut  et 
habei  superstitem  de  prasentiy  eoque  praetextu  idem  Richardus  nunc 
comes  Sarum  nomen  statum  et  honorem  cofnitis  Sarum,  Sfc,  habet,  et 
pro  tempore  vit^e  sua  dejure  pnetextu  pnemissorum  habere  debet  ( 1 ). 

The 

Coke^saySt  thai  the  wife  shall  not  have  dower.  But  if  a  rent  is  incident  to  a 
reseraion  expectant  on  an  e»U^te  tail,  the  husband  shall  have  ciutesy  of  the 
rent  till  the  tail  determines.    Post.  30.  a. — [Note  i66.] 

(1)  So  nota  till  issv/e  the  husband  cannot  use  the  title  of  his  te^'s  dignity; 
IhI  qfterpoqrds  he  may.  So  adjudged  by  Hen*  8|  in  the  case  of  Wimby,  who 
imnedthc  titieqflord  Talboys  in  risht  ^his  tojfe.  HaU  MSS« — This  anno- 
tation, shewsi,  tl^  ii^  tbe<  opmion  or  lord  Hale  a  title  of  hojvxnr  admits  of 
Curtesy.  But  l^rd  Coke,  after  stating  two  precedjsnts,  one.  of  curtesy,  in  a  title 
ni'  honour*  and  another,  of  curtesy  in  an  office  of  honour,  avoids  niaking  the 
least  inferenoe*  and  professedly  loaves  the  reader  to  his.  01m  judgn^ent;  from 
iribich  reserve  it  may  be  conjectured  that  he  had  his  doubts.  In  fact,  the  point 
had  been    several  times  controverted  in  lord  Coke's   time.       About   the 

Cff  1580  Bichard  Bertie  claimed  the  barony  of  Willoughby  in  right  of  his 
y  Catfaeriney  duchess  of  Suffolk,  he  having  had  issue  by  her.  The  claim 
ma  jeferred  by  queen  Elizabeth  to.  lord  Burghley,  and  two  other  commission- 
em»  as  was  also  a  claim  of  die  same  dignity  by  Peregrine  Beitie,  the  son  and 
hgir.  of  the.duchfiss  of  Suffolk  by  Rich^  Bertie.  At  one  time  the  precedents 
m^ged  for.  the  husband  were  thought  to  make,  an  inmression  on  the  com- 
Bussionera;  but  finally  they  made  a.  report  in  favour  01  the  son>  who  was  ac- 
cordingly admitted  to  the  dignity  in  the  li&rtinie  of  his  father.  See  ColL 
Proceed,  on  Claims  of  Baron.  1  to  23.  But  notwithstanding  this  ca^e,  tw.o 
ather.  claims  of r  a  like  kind  wj^re  made  within  a  few  years,  after^  the  first  about 
L586  by  sir  IJiomas  Fane,  in  right  of  his.  wife  Manr,  the  daughter  and  heir 
•£:llenry  lord  Bergavenny,  and  the  second  s^ut  1604  by  Samp9on  Lennard^ 
m.  right  of  his,  wifis  Maigaret  lady  Dacres*  Of  the  event  of  the  JormGr  claim* 
I  do  not  fiad  any  aceouot;  but  as  to  the  latter,  it  appears^  that  king  Jame^ 

referred 
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Tbe  name  of  the  issue  which  the  said  Richard  earl  of  Salisiwy  h#d 

bjr  tbe  said  Alice  was  Rickardy  who  married  with  Anne  the  sister  Bot.  Patent  de 

and  heire  of  Henry  Beauckantpe  earl  of  fVarvoickey  who  was  earle.  ««M>a7H;6,ni, 

of  JVanoicke  to  him  and  to  his  heires,  and  duke  of  Wartoicke  to 

him  and  to  the  heires  males  of  his  bodj.    And  Richard  the  sonoe 

having  then  no  issue  by.  his  wife,  king  H*  S%  in  ay  yeare  of  his 

raigne  granted  to  him  that,  he  should  be  earle  of  Warwickeylich 

ime  et  pnidicta  Anna  exitum  inter  eos  ad  prasens  non  habent. 

These  and  many  more  I  have  read  concerning  this  matter,  and  only 

say  to  the  reader,  Vtere  tuojudicioy  nihil  enim  impedio. 

[t]  If  an  estate  of  freehold  in  seigniories,  rents,  commonSf  or^  [t]Vidi£.3.6. 
such  like  be  suspended,  a  man  shall  not  be  tenant  by  the  cur-  5  ^d*  a& 
tesie ;  hut  if  the  suspension  be  but  for  yeares,  he  shall  be  tenant  (P<^t.  3a) 
by  the  curtesie.    As  if  a  tenant  maloe  a  lease  for  1^  of  the 
tenancie  to  the  seigniovesse,  who  takelb  a  husband,  and  hath, 
issue,  the  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie  (2), 
but  if  the  lease  had  been  made  but  for  yeares  he  shall  be  tenant, 
by  the  curtesie. 

'^  In  fee  sinvle  or  in.Jke  taUe  generally  or  seised  as  heir  in  taiU,  W.  3«  ca.  1. 
especially  and  naih  issue  by  the  same  v>ffemaie  inrjemale.'*    a.  Of  iJtt.  ca.  Dow«r» 
woat  estate.    If  lands  be  given  to  a  ww>man  and  to  the  heires,  ^l; 4o> sect^ss. 
males  of  her  body,  she  taketh  a  husband,  and.  hath  issue  a.  e^foTaf. 
daughter,  and  dieth,  he  shall  not*  be  tenant  by  the  curtesie ; 
because  the  daughter  by  no  possibilitie^could  inherit  the  mother's 
estate  in  the  land ;  and  therefore  where  Littielen  saith,  issue  by 
hia  wife  male  or  female,  it  is  to  be  understood,  which  by  possi- 
bility  may  inherit  as  heir  to  her  mother  of  such  estate.    LiUlefoti, 
hiooself  explaineth  this  by  expresse  wordsi  Cap.  Dower,  fo.  4^ 
Sect.  52.    And  therefore  if  a  woman  tenant  in  taile  ffenerall. 
maketh  a  feoffment  in  fee,  and  taketh  back  an  estate  in.fee»  and- 
take  a  husband  and  hath  issue,  and  the  wife  dieth,  the  issue  may 

in 

t 

referred  it  to  commissioners,  and  that  lady  Dacres  dying  before  any  decision, 
the  afbir  was  compromised  in  1612  by  the  king's  granting .  precedency  to  the 
husband  as  eldest  son  of  lord  Dacres.  The  letters  patept  giving^  this  preccr 
dency  recite,  that  the  commissioners  hadjbtmd  baronies  on  the  like  right  coj^t 
ferred  on  the  husband  in  severaljhmiliesy  and  in  this  jparticular  barony  of  Dacres 
three  several  precedents.  There  are  odier  expressions  equally  remarkable  fo^ 
a  studied  amoiguity,  such  as  leave  undecided  whether  the  pretension  to  the 
Wife's  title  was  deemed  a  claim  of  Javour  or  of  right  from  the  crown,  and 
appear  calculated  to  avoid  an  adjudication  of  the  point;  and  in  this  unsettled 
state  of  things,  it  is  not  surprising,  that  lord  Coke  should  be  so  cautious  of 
adrancing  atiy  positive  doctrine  on  tbe  sub^t*  I;  cawot-  lean>  that  th^re 
hare  been  any  ctaims  of  dignities  by  curtesy  si^ce  lord  Coke's,  time,  and  froo^ 
the  want  of  medern  instances  of  such,  dauns,  and  ^^^  some  late  creatiop^ 
by  which  wodmd  have  been  nuide  peeresses^  ia.oi4er  that  t^  famjiies  of  tl^ifuf 
husbands  might  have  titles,  and  yet  titia  hunbapds.  themselves  oontin^  cqior 
meoers,  it  seems  aa  if  the  prevauinp  natiO|».  was-  a^unst  curt^esy  in  titles*  of 
hoBaur*  However  I  have  not  yet  discpveied,  wl^ether  this  great  ouestion  has 
evei  formally  recdved  the  judgm^^  of  the  lu9U|)e  of  lorda^— For  the  particu- 
lan  of  Wimby's  case  cit^  by  lord  Haje,  see  ColL  Claims  of  B^p;.  11.449 
and  72.—  [Note  167.] 

(2)  Lord  Cd(e  meuis,  that  the  husbaoid  shall  not  be  tenant  by  the  curtaqgr 
of  the  seignioryy  it  being  suq^ended  during  the  injW^  time  of  the  mani^ige 
by  the  leasa  of  the  temmqy  to  the  vafe.  &ee^  further  as  to  the  effect  cf  ^f  « 
pension  on  curtesy  in  Perk*  sect,  j^%  4AQ1  A^h  4^^<— [No^  16S.] 
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in  ^formedon  recover  the  land  against  his  father,  because  he  is  to 
recover  by  force  of  the  estate  taile  as  heir  to  his  mother,  and  is 
not  inhentable  to  his  father  (3). 

''  And  haih  issue"    3.  The  time  of  having  the  issue.  4.  What 

kinde  of  issue.    If  a  man  seised  of  lands  in  fee  hath  issue  a 

daufffater,  who  taketh  husband  and  hath  issue,  the  father  dieth, 

[a]  Old  Tennras  the  husband  enters,  he  [a]  shall  be  tenant  by  the  curtesie,  albeit 

81 H.  3,  tit        ^g  igguQ  yiy^  ]}a^  before  the  wife  was  seised.     And  so  it  is  albeit 

i>ower  198.        ^^  ^^^  1^^  j^^  1^  ^^  life-time  of  her  &ther  before  any 

descent  of  the  land,  yet  shall  he  be  tenant  by  the  curtesie  (4).    If 

p]  VidePttne'i  a  woman  [b]  seised  of  lands  in  fee  taketh  husband,  and  by  him  is 
CMC,  abi  roprm.    ^,5^^^  ^^  ^j^ji^g^  ^^  j^  j^^^  ^^^^jj  ^^^^  ^^  ^y^^  ^^^^^  ^ 

ripped  out  of  her  body  alive,  yet  shall  he  not  be  tenant  by  the 

curtesie,  because  the  childe  was  not  borne  during  the  marriage, 

nor  in  the  life  of  the  wife,  but  in  the  meane  time  her  land 

descended,  and  in  pleading  he  must  allege,  that  he  had  issue 

durinff  the  marriage. 

[c]  Bract  lib.  5,       If  £e  wife  be  Ic]  delivered  of  a  monster,  which  hath  not  the 

^'  ^\»        shape  of  manklncie,  this  is  no  issue  in  the  law ;  but  although  the 

udoT^'       issue  hAth  some  deformity  in  any  part  of  his  body,  yet  if  <he  hath 

Ffeta,  lib.  I,       humane  shape  this  sufficeth.     /ft,  jtd  contra  Jbirmam  humani 

c  5,  uid  Ub.  6,    generis  converse  more  procreantuTf  (ut  si  muUer  monstrosum  vel 

csp.  54-  prodigiosumjuerit  enixaj  inter  Uberos  non  congndentur.     Partus 

7  b!*8^a!)         tamen  cut  natura  aliquamulum  ampliaverit  td  diminuerit  non 

*         tamen  superabundanter^  ut  si  sex  digUos  r)d  nisi  yuatuor  hahueritf 

hevi  debet  inter  Uheros  commemorari.    Si  inutiba  natura  reddidit 

membra^  ut  si  curous  Juerit  aut  gibbosus  vel  membra  tortuosa 

habuerity  non  tamen  est  partus  monsirosus.    Itempuerorum  aUt 

sunt  masculif  aKi  ^fiendme,  alii  hermapkrodita*    Hermapkrodita 

tarn  masculo  qudm  fiemna  comparatur  secundum  pnevalescentiam 

sexits  incalescentism 

If  the  issue  be  bom  deaf  or  dumbe,  or  both,  or  be  bom  an 
ideot,  yet  it  is  a  lawful  issue  to  make  Uie  husband  tenant  by  the 
curtesie  and  to  inherit  the  land. 

ra]  98  H.  8.  as  ^  ^^  Borne  alive!*  If  it  be  borne  alive  ]d]  it  is  suflBcient,  though 
bjer.  Pafaie'i  it  be  dot  heard  cry ;  for  peradventure  it  may  be  bom  dumbe. 
cise,  ubi  supra.    ^^  ti^g  jg  resolved  cleerly  in  Paine's  case  M  supra.    For  the 

pleading  (as  hath  beene  said)  is,  that  during  the  marriage  he  had 
issue  by  his  wife,  and  upon  that  point  the  triall  is  to  be  had,  and 
upon  the  evidence  (5)  it  must  be  proved,  that  the  issue  was  alive, 

ibr 

(3)  The  husband  could  not  have  curtesy  in  respect  of  the^/%f,  because  that 
was  defeated  by  the  son's  recovery  in  the  foraiedon;  nor  m  respect  of  the 
taily  because  the  wife's  feoffment  before  the  marriage  had  discontinued  the  totf, 
and  consequently  there  could  be  no  seisin  of  it  during  the  marriage.  This 
seems  to  be  the  rationale  of  the  case  put  by  lord  Coke. — [Note  169.] 

i4|  Yet  in  some  cases  the  time  of  bavins  issue  is  of  consequence.  See  post  40. 
5)  Vld.  Pasch.  9  E.  1.  rot.  4  Si  habuit  exitum,  qui  auditus  fuit  damare 
seu  vocem  edere  iiSra  quatuor  parietes;  quia  puer  non  fuit  visus  nee  auditue 
damare  ab  komimbus  nuuculis^  licet  per  foeminas  nominatus  fuit  Johannes. 
Therefore  husband  not  tenant  by  the  curtesy.  H.  5  £.  1.  rot.  1.  Wighonu 
Hal.  MSS. — ^I  cannot  guess  what  lord  Ha^'s  view  could  be  in  citing  this 
record,  unless  it  was  to  shew,  that  andently  in  the  case  of  curtesy  the  havine 
male  issue  bora  alive  could  be  proved  by  men  onlV;  which  must  be  confessed 
to  have  been  a  most  unaccountaole  peculiarity^— [Mote  170.] 
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for  martuus  exiha  non  est  exUuif  so  as  the  crying  is  but  a  proofe 
that  the  childe  was  bom  alive,  and  so  is  motion,  stirring,  and  the 
like.    And  it  is  said  by  an  ancient  author  [e]  that  it  was  [4  BCimr^cap. 
ordained  in  the  nugne  of  Eng  H.  i.    Qjde  tout*  que  ^'  "^^  3* 

t30.n  ^  ^^'^^^^T****^^  tour  fenu  dount  ills  uuent  conceive 
^*J  tetmissent  les  heritages  tour  Jems  pur  lour  viet* 

By  the  custom  of  Gavelkind  [y*]  a  man  may  be  |/1  9S.3..38. 
tenant  by  the  curtesie  without  having  of  any  ttsue(i).  i6£.  a^aidiiagi 

Stat  dc  Connietndiiiibiis  Kaaam, 

'*  Albeit  the  issue  tffter  dieth  or  lioethJ'    And  therefore  [g\  if  [f ]  ai  H.  3, 
a  woman  tenant  in  taile  generall  taketh  a  husband,  anonath  ^.^^^ ^^' 
issue,  which  issue  dyeth,  and  the  wife  diedi  without  any  other  ^j^p,^' 
issue,  yet  the  husband  shall  be  tenant  by  the  curtesie,  albeit  the  /|  j^Jn.  1^.) 
estate  in  taile  be  determined,  because  he  was  intitled  to  be 
tenant  per  legem  AngUa  before  the  estate  in  taile  was  spent,  and 
for  that  the  land  remaineth.    But  if  a  woman  maketh  a  gift  in 
taile,  and  reserve  a  rent  to  her  and  to  her  heires,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without 
issue,  the  wife  dieth,  the  husband  shall  not  be  tenant  by  the 
curtesie  of  the  rent,  for  that  the  rent  newly  reserved  is  by  the  /po«t.  q^.  ^^ 
act  of  God  determined,  and  no  state  thereof  remaineth.  But  [h]  if  [h]  Brooke,  tit. 
a  man  be  seised  in  fee  of  a  rent  and  maketh  a  eift  in  taile  V^  le  Curteait 
generall  to  a  woman,  she  taketh  husband  and  hath  issue,  the  ^*  i<>^3-37* 
issue  dieth,  the  wife  dieth  without  issue,  he  shall  be  tenant  bv  the 
curtesie  of  the  rent,  because  the  rent  remaineth  (2).    Tlie  diver- 
sity appeareth. 

**  If  the  wife  dieSf  the  husband  shall  hold  the  land,  Sfc/'  Foure 
things  doe  belong  to  an  estate  of  tenancy  by  the  curtesie,  viz. 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  But  it 
is  not  requisite  that  these  vshould  concurre  together  all  at  one 
time.  And  therefore,  if  a  man  taketh  a  woman  seised  of  lands 
in  fee,  and  is  disseised,  and  then  have  issue,  and  the  wife  die,  he 
shall  enter  and  hold  by  the  curtesie.  So  if  he  hath  issue  which 
dieth  before  the  *  descent,  as  is  aforesaid. 

And  albeit  the  state  be  not  consummate  untill  the  death  of  the 
wife,  yet  the  state  hath  such  a  beginning  after  issue  had  in  the  life 
of  the  wife  as  is  respected  in  law  for  divers  purposes. 

jFirst,  after  issue  had,  he  shall  doe  homage  alone,  and  is  become 

tenant  to  the  lord,  and  the  avowrie  shall  be  made  onely  imon 

the  husband  in  the  life  of  the  wife,  as  shall  be  said  hereafter  /p  q^^  ^^  j, 

when  we  come  to  the  apt  place  (3).    Secondly,  if  after  issue  Post^  67.  a. 

194.  b.) 

*  Daeeia  ib  here  isflertedfor  DittOmn.    Set  Mr.  Ritio'fl  Intr.  p.  118. 

the 


several 


the  learned  author  suggests,  that  some  have  doubted,  whether  there  is  any 
such  variance  between  ue  common  law  and  the  custom,  and  therefore  under- 
takes to  prove  it  by  authorities  on  record.— [Note  171.]  . 

(2)  so  if  it  toas  a  rent  de  novo  g;rantea  in  taUt  and  the  vM  dies  fskhout 
issuCf  the  husband  shall  be  tenant  by  the  curtesy.    Hal.  MSS.^[Note  1 7^0 

(3)  Hie  sect.  90.  21  E.  3. 35.    HaL  MSS. 


^ 
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0  34^*  3'  [i]  tbe  IniiAiand  maketh  a  feoffmeht  in  fee,  and  the  wife  dieth, 
^E.^  ^cJ^  ^^  feofte  shall  hold  it  during  the  life  of  the  husband,  and  the 
vite  96.  ***  heire  of  the  wife  shall  n<^  during  his  life  recover  it  in  mr  cut  in 
lo  E.  3.  la.  ^ttS ;  for  it  could  not  be  a  forfeiture,  for  that  the  estate,  at  the 
Dier  21.  thne  of  the  feoffment,  was  an  estate  of  tenancy  by  the  curtesie 

£11x^3^3*  initiate  (4)  and  not  consummate.     And  it  is  adjudged  in  29  £.  3, 

89  E.  3,  fo.  fl7.    ^^^  ^|jg  tenant  by  the  curtesie  cannot  claime  by  a  devise,  and 

waive  the  state  of  his  tenancy  by  the  curtesie,  because,  saith 

the  booke,  the  freehold  commenced  in  him  before  the  devise  for 

terme  of  his  life. 

**  And  he  is  called  tenant  by  the  curtesie  ofEn^landy  because  this 

is  used  in  no  other  realme  but  in  England  onely^ 

"  By  the  curtesie,**    In  Latine  per  legem  Anglice, 

*'  In  England  ondy.^  It  is  also  used  within  the  realme  of  Scot- 
landj  and  diere  it  is  called  Curialitas  Scotiae.  And  so  it  is  in  the 
realme  of  Ireland  (5 ) . 

'^  And  some  have  said^  that  he  shall  not  be  tenant  by  the  curtesie^ 

ufilesse  the  childe,  uohich  he  hath  by  his  tvife,  be  heard  crie;  for  by 

(B  Co.  34.)         ffic  crie  it  is  proved^  that  the  childe  was  bom  alive.**    Our  author 

having  delivered  his  owne  opinion  before,  viz.  bom  alive^  now  he 
[fc]  Vet.  Mag.  sheweth  the  opinions  of  others :  for  so  is  said  in  the  [i]  statute 
Mno!'^^'  ^^  tenentibus  per  legem  Anglice:  and  of  that  opinion  is  Glanvill 
m  GlanTill,  [/]  fib.  7,  cap.  8.  Bracton  lib.  5,  tract.  5,  cap.  30.  Britton 
bb.  7,  cap.  8.  cap.  50,  fol.  132.  Fleta  lib.  6,  cap.  50,  &c.  But  Uie  reason  is 
Bract,  lib.  5,  against  their  opinion ;  for  by  the  cry  it  is  proved,  &c.  so  as  it  is  but 
fract.5,  ca.  30.    ^  evidence  to  pr©ve  the  life  of  the  enfant, 

Bntton,  cap.  50,  ^ 

fo»  139.      Fleta,  lib.  6,  cap.  54. 


if 


Some  have  said.**  By  these  and  the  like  speeches  our  author 
intendetli,  that  the  point  had  been  controverted,  but  thereby,  ex- 
cept it  be  in  tliis  Section,  where  formerly  he  delivered  his  opinion, 
ds  hath  been  said,  he  tacitely  insinuateth  his  owne  judgement, 
which  in  all  the  rest  holdeth  for  good  law  and  warranted  by  good 
authority  tliroughout  his  three  bookes;  which  kinde  of  speech 
and  the  like  I  have  collected  together,  as  it  appeareth  by  the 

[m]  Sect  40.      Sections  in  [m]  the  margent. 
119.  i3«.  136,  *-    •*  ° 

137.  138.  141.  145.  148.  156.  170.  179.  193.  aoa.  a«7.  «34.  «69.  ^36.  339.  357- 
400.  435»  436*  440.  443-  460.  46a.  478.  501.  503-  506.  532,  533,  594.  534.  57O. 
ft)i.  633,  634.  640.  643,  643,  644.  646.  658.  675.  689.  731.  733.  736.  730,  731. 
733*  734- 

"  Therefore 


(4)  4.E.  2.  Cui  in  vita  15.  34^.  1.  ibid.  30.  10  E.  3.  11.  23.  i/.  6.  34. 
jJlfhusbandTnHtled  to  be  tenant  by  the  curtesy  aliens  and  retakes  estate  to  him 
and  his  wife,  by  which  the  wife  is  remitted,  he  shall  not  be  tenant  by  the  curtesy, 
Otmtra  if  it  x/oas  before  issue  had.  9H.  7-  i-  Vid.  T,  7Jac«  Ley.  n.  il« 
^Sj>arrevs  case.    tlal.  MSS. — See  Ley's  Rep.  9. — [Note  173.] 

(5)  Pat.  1 1'H.  3.  m*  3.  Cum  consuetude  et  lex  Anglise  sit,  quod  si  aliquis 
^^bsponsaverit  aliquam  haereditatem  habentem,  et  ex  ea  prolem  habuerit,  cujus 
'  clamor  auditiis  fuerit  infra  quatuor  parietes,  et  vir  supervixerit  uxorem,  habebit 

toti  yit&  sua  custodiam  hsereditatis  uxoris,  lic^t  ea  hsredem  habuerit  ex  prittio 
*>iro,  qui'bl'eiiae  setatis  est^  preceptum  est,  quod  eadem  lex  observatur  ui  Hi* 
bemii.    Hal.  MSS. — The  same  extract  fVdm  the  patent  roll  of  11  H.  3, 'is 
given  in  Hal.  HisU  C.  L.  180 — [Note  174.] 
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**  Therefore  mug^ey    This  qasere  is  not  in  the  on^inaU  e^on 
of  Littleton,  ana  therefore  to  be  rejeclted(6). 

And  some  have  said,  that  in  divers  cases  a  man  shall  1>3r  having 
of  issue  be  tenant  by  the  curtesie  where  a  woman  shall  not  b^  en- 
dowed.    And  therefore  they  say,  if  Idnds  be  given  to  t#o  women 
and  to  the  heires  of  their  two  bodies  begotten,  and  one  of  tiiem  (^  Bo-  AJnr.  ^, 
take  husband  and  have  issue  and  die,  the  i^eritances  being  severtdl  ^,^f\  ^ 
the  husband  shall  be  tenant  by  the  curtes!e,'as  it  is  adjudged  7  jE?«  3,  y^  »;  5. 
and  in  other  bookes  Tn]  this  judgment  is  cited  and  allowed.    Bht  [n]  17  E.  3:  fi. 
certaine  it  is,  that  if  land  be  given  to  two  men  and  to  the  heires  of 
their  two  bodies  begotten,  and  ^e  one  taketh  wife  and  dieth,'riie 
diall  not  be  endowed,  for  no  estate  in  the  land  is  aher^  by  thbt 
marriage.    But  I  leave  the  reader  to  his  owne  opinion,  or 
rSO.T  ra^er  to  suspend  it  until  he  come  c^  to  the  proper 
I    u    J  place  in  the  next  chapter.    If  lands  holden  of  the  kmg 
by  kniehts  service  in  capite  descend  to  a  ^ woman,  and 
after  office  found  she  intrude  and  taketh  husband  and  hath  issue, 
in  this  case  the  husband  shall  be  tenant  by  the  curtesie  (1);  and  yet 
if  the  heire  male  after  office  in  the  like  case  intrudeth  and  taketh 
wife,  his  wife  shall  not  be  endowed,  for  so  it  is  provided  by  ^e 
statute  of  Praro^ativa  Repsy  cap.  13,  that  in  that  case  there  Pnerog.  B«gis, 
accrues  to  the  heu'e  no  freehold,  nor  dower  to  the  wife,  which  by  ^^  '3* 
interpretation  is  as  much  as  to  say,  that  the  heire  shall  have  no 
freehold  as  to  this  respect  to  give  any  dower  to  his  wife.    If  a  man   33  ^  3>  tit. 
marry  the  neife  of  the  king  by  licence,  and  hath  issue  by  her,  and  Jf^^*"  ^' 
after  lands  descend  to  the  niefe  and  the  husband  enter,  the  niefe  j  j^^  \ 
dieth,  he  shall  be  tenant  by  the  curtesie  of  this  land,  and  the  king  '^ 

upon  any  office  found  shall  not  evict  it  from  him,  because  by  the 
marriage  the  niefe  was  inftanchised  during  the  coverture,    ^ut  if 
a  free  woman  marry  the  villaine  of  the  king  by  licence,  and  lands 
descend  to  the  villaine,  the  villaine  dieth,  the  wife  shall  not  be 
endowed,  but  upon  an  office  found  the  king  shall  have  the  land, 
for  the  villaine  remained  still  a  villaine  to  the  king.    A  woman  [n]  W\  Pi.  Coin, 
taketh  husband,  and  hath  issue,  lands  descend  to  the  wife,  the  I^inc^Ales' 
husband  enters,  and  after  the  wife  is  found  an  ideot  by  office,  the  ^'^^    ^ 
lands  idiall  be  seised  by  the  king  (2 ),  for  the  title  of  the  tenancy  (9  C<k  lag.) 
by  the  curtesie  and  of  the  king  begin  at  one  instant,  and  the  title 
of  the  king  shall  be  preferred.    A  man  shall  be  tenant  by  the  cur-  ^  im^Q  c^Aa. 
tesieof  a  castle  [o]  which  serveth  for  the  publicke  defence  of  the  30  Ri°^ 

Dower  81.    17  H.  3.  Dower.    Bract,  lib.  s,  fol.  46,  &  314.    (Poat.  33.  a.   Cro.  Cba.  300. 

.R0.Abr.675.>  ,g3j^^ 

— ^M^— ^—  ■  .III  ■■  I  ^1^»^^»^— ^p  II 

(6)  It  appears  by  the  various  reading  alreadv  given,  that  this  quarey  though 
not  in  the  AiAan  edition,  which  lord  Coke  thought  the  oldest,  is  in  that  by 
Lettou  and  MacUtnia^  which  is  really  tbe  original  one.  [Bv^  see  Edkvf's  pre* 
Jace  to  the  thirteenth  Edition*'] 

(1)  iH.7. 17.    Z>y.95.   Hal.  MSS. 

(a)  Mr.  seijeant  Hawkins  makes  a  qiuere  of  this,  observing  that  the  fee 
and  freehold  were  in  the  wife,  and  that  the  wife  of  an  ideot  sh^  have  dower. 
Hawk.  Abr.  of  Co.  Littl.  42.  It  has  been  also  remarked,  that  there  is  not 
any  concourse  of  titles  between  the  king  and  the  husband;  the  husband's  tide 
hj  curtesy  not  beix^  comummate,  till  the  death  of  the  wife,  when  the  king^s  title 
determines.  See  rlowd.  364.  Engl.  M.  in  a  note  by  the  Editor.  However, 
iiote  the  reasoning  in  Plowden.  See  also  8  Co.  170,  where  it  is  adjddged,  that 
though  in  the  case  of  idiotcythe  office  for  some  purposes  has  relation  to  the 
time  when  the  idiot's  estate  commenced,  yet  die  Icing  is  only  entitl&d  to  the 
profits  from  the&ding  of  the  office ;  which;  as  it  may  have  some  influence  on 
the  point  of  curtesy,  is  proper  to  be  attended  to. — [Note  175.], 


30.  b.] 


Of  Dower.        L.  1.  C.  5.  Sect.  36. 


rcfthnei  but  a  woman  shall  not  be  endowed  thereof,  as  shall  be  said 
more  at  large  hereafter  ( 3 ) . 

A  man  shall  be  tenant  by  the  curtesie  of  a  common  sauns  nom^ 
her^  buta woman  shall  not  be  endowed  thereof,  because  it  cannot 
M  4  H.  3,  be  divided.  A  man  shall  be  tenant  by  the  curtesie  [p]  of  a  house 
^^'  ^^'  that  is  Caput  Baronut  or  Comitatus:  (4)  |  but  it  appeareth  by 
H^  Ub.  6^'  4  H.  3,  Dower  180,  that  a  woman  shall  not  be  endowed  of  it.  For 
cap.  33.  '  ^®  l^v  respecteth  honour  and  order.  A  man  is  entitled  to  be 
s  £.  3,  Power  tenant  by  toe  curtesie,  and  maketh  a  feofiment  in  fee  upon  condi- 
193.  3  £.  3,  tion,  and  entreth  for  the  condition  broken,  and  then  his  wife  dleth, 
Dmrer  lod.  ^^  j^^  ^^^  ^  tenant  by  the  curtesie,  because  albeit  the  state 
30  £.3.  ^  given  by  the  feoffinent  be  conditionall,  yet  his  title  to  be  tenant  by 

(Hob.  338.  uie  curtesie  was  inclusively  absolutely  extinct  by  the  feoffinent. 
Post  378.)  for  the  condition  was  not  annexed  to  it  (5).  As  if  the  lord  dis- 
seise the  tenant,  and  maketh  a  feofiment  in  fee  of  the  land  upon 
condition,  and  entreth  for  the  condition  broken,  yet  the  seigmory 
is  extinct,  for  that  was  inclusively  extinct  by  the  feoffinent.  See 
more  of  tenant  by  curtesie,  Section  s^{^)^ 


Chap.  5.  Of  Dower.  Sect.  36. 

HTENANT  in  dower  is,  where  a  man  is  seised  of  certaine  lands  or  tene- 
ments  in  fee  simple^fee  iaile  generally  or  as  heire  in  spedall  taile,  and 
taketh  a  wife,  and  dteth,  the  wife  after  the  decease  of  her  husband  shall  be 
endowed  of  the  third  part  of  such  lands  and  tenements  as  were  her  husband^ $ 
at  any  time  during  tne  coverture^  to  have  and  to  hold  to  the  same  wife  in 
severalty  by  metes  and  bounds  for  terme  of  her  life,  whether  she  hath  issue 
by  her  nusband  or  no,  and  of  what  ase  soever  the  wife  he,  so  as  she  be  past 
the  aee  of  nine  yeares  at  the  time  of  the  death  of  her  nusband,  [for  she  must 
be  above  nine  yeares  old  at  the  time  of  the  decease  of  her  husband^{i)'Y 
otherwise  she  shall  not  be  endowed. 


«  TENANT  in  daaierJ*    (7),  Tenens  in  dote,    Dos,  dower,  in 

7  [a]  is  taki 
^P'  7f!:  ...   ..    tenements  which  the  wife  nath  for  terme  of  her  life  of  the  lands  or 


[q]  Lib.  Rub.  the  common  law  [q]  is  taiken  for  that  portion  of  lands  or 


o  DTiii.  lib.  ,   tenements  of  her  husband  after  his  decease,  for  the  sustenance -of 
Bnct.  lib.  a,  fol.  9a.     Britt.  cap.  101.     Fleta,  lib.  5,  cap.  aa. 


X  The  note  hen  rrferred  to  does  not  all  relate  to  this  sentence  efihe  Commentary,  hut 
meant  to  apply  to  the  nesi  sentence  but  one  ending  toUh  "  annexed  to  \X,**  or  to  the  wbse^aent 
one  ending  wkh  **  feo£finent."  The  wry  ease  of  lord  Hale  is  mentioned  by  lord  Cake 
post,  a66.  a.  and  therefore  note  (5)  appears  to  be  more  a  remark  vpon  nete  (4),  or  a  conCi- 
MMrtioM  of  it,  than  a  natenpon  the  C-ommentary ;  yetfi,  366  ehuidates,  or  is  connected  mth, 
the  eases  here  advanced  py  lord  Coke, 

herselfe, 

(3)  See  post  31I  b. 

f  4)  ff  aisseissee  enters  on  disseisor's  heir,  and  males  feoffinent  on  conditio^, 
and  enters  fer  condition  broken,  and  the  heir  enters,  the  rtght  is  revived.  Yid. 
19  H.  6.  43.    Hal.  MSS [Note  176.]         (5)  Hie foL  266.    HaL  MSS. 

(6)  See  also  Wright's  Ten.  193,  and  Yin.  Abr.  Curtesy,  and  the  seme  title 
New  Abr. 

(1)  f  All  between  the  brackets  omitted  in  L.  and  M.  and  in  Roh. 

(7)  Nota,  in  tenancy  in  domer  the  wife  shall  be  said  to  be  in  by  the  httsbandL 
36  H.  6.  Dower  30.  BiU  tenancu  by  the  curtesy  is  in  the  Post.  5  E.  2,  Enfru 
Q^^    Hal.  MSS— [Note  177.] 


L.  1*  C.  5.  Sect  36.        Of  Dowen  [30.  b.  31.  a, 

heiselfe,  and  the  nurture  and  education  of  her  children  (8).    Prtp^ 

iff  onus  matrimonii,  et  ad  sustentationem  uxoris  et  educationem  lioe' 

rontm  cum  Juerint  procreati  si  vir  pnemoriatur:  et  hoc  propria 

dtciiur  dos  mulieris  secundum  consuetudinem  Angttcanam^ 

t3 1  ,T  And  dos  is  derived  ex  donaiione^  et  est  fry  quasi  donariumy 
^  J  because  either  the  law  itselfe  doth  (without  any  gift)  or 
the  husband  himself  giveth  it  to  her,  as  shaU  be  said 
hereafter.    And  at  this  day  dos  or  dower  is  not  taken  by  the  pro- 
fessors of  the  common  law,  either  for  the  land  which  the  wife 
bringeth  with  her  in  marriage  to  her  husband,  for  then  it  is  either 
called  in  frankmarriage  or  in  marriage,  as  hath  beene  said,  nor 
for  the  portion  of  money  or  other  goods  or  chattels  which  she 
bringeth  with  her  in  marriage,  for  that  is  caUed  her  marriage  por- 
tion.^ And  jet  of  ancient  time  f^]  dos  mulieris,  the  dower  or  [rjBritton^ 
dowrie  of  the  woman  was  also  applied  to  them.    But  it  is  com-  cap-  loi. 
monly  taken  for  her  third  part,  which  she  hath  of  her  husband's  J?*'<^^°°»  ^*- '» 
lands  or  tenements.  qJ^^'  j.^^  ^ 

In  Domesday,  Dos  la  called  Mariiagium  ca.  i ,  lib.  y,cLi, 

To  the  consummation  of  this  dower  three  things  are  necessary;  a  Co.  93. 
▼iz.  marriage,  seisin,  and  the  death  of  her  husband.  Bingham's  caic^ 

_  Dos  [s],  the  very  name  doth  import  a  freedome,  for  the  law  doth  Dowcr'i7Q 
give  her  therewith  many  frecdomes.  Secundum  consuetudinem  regni  r,]  cians, 
tnulieres  vidua ,  Sfc.  deoent  esse  quietade  tallagiis,  Sfc.    And  tenant   1 1  H.  3,  no.  17. 
in  dower  shall  not  be  distre^ned  for  the  debt  due  to  the  king  by  B^gut.  142,1 43. 
the  husband  in  his  life  time  m  the  lands  which  she  held  in  dower.  J:  ^^*  .^^^* 
And  other  privileges  she  hath ;  of  all  which  Ockam  yeelds  the     ^    *™  0  •  Ai^\ 
reason,  Doti  ejus parcatur  quia  premium pudoris  est  {^). 

"  Where  a  man.**    If  the  husband  be  an  alien  [t]  the  wife  shall  [t]  Bract  foU 

not  be  endowed.     So  if  the  husband  be  the  king's  villaine,  the  398.    19  £.  3, 

wife  shall  not  be  endowed  ( as  hath  beene  said ) ;  but  if  the  husband  I>ower  171.^ 

be  a  villaine  to  a  common  person,  the  wife  shall  be  endowed  if  she  ^"®  ^"' e^  « 

be  intitled  to  dower  before  the  entrie  of  the  lord.  And  so  if  a  free  d^erStatham.' 

13  £.  i«  tit.  Dower.    (Post.  39a.  b.) 


man 


(8)  The  following  note  is  by  the  editor  of  the  eleventh  edition  of  lord  Coke's 
Commentary. — (The  reason  why  die  law  gave  the  wife  dower  will  appear,  if  we 
consider  how  the  law  stood.anciently ;  for  by  the  old  law,  if  this  provision  had 
not  been  made,  and  the  party  at  the  marriage  had  made  no  assignment  of 
dower,  the  wife  would  have  been  without  any  provision,  for  the  personal  estates 
even  of  the  richest  were  then  very  inconsiderable;  and  before  trusts  were 
invented,  which  is  but  lately,  the  husband  could  give  his  wife  notliin^  during 
his  own  life,  nor  could  he  provide  for  her  by  will,  because  lands  could  not  be 
devised,  unless  it  was  in  some  particular  places  by  the  custom,  till  the  statute 
of  Hen.  «.)— [Note  178.] 

(a)  Clam.  26  H.  3.  m.  ij.  Mulier  ratione  tenurs  in  dotem  non  debet 
venire  coram  justiciariis  itinerantibus  ratione  commimis  summonitionis.  But 
ifet  she  shall  be  attendant  to  the  heir  for  a  third  part  of  the  seroices^for  tchich  he 
is  attendant  over.  Tenant  vnjrank-fnarriage  in  the  fourth  degree  dies  ;  his  issue 
endows  his  mother;  she  shalt  be  attendant  as  the  issue  is,  and  shall  not  hM 
acquitted.  So  if  A.  gives  to  B*  in  tail  rendering  during  his  life  5^.  and  after-' 
tDordi  los.  the  isife  ofB.  endovoed  shall  hold  of  the  heir  by  a  third  part  of  io«. 
But  if  there  be  tenant  by  5  s.  and  mesne  hold  over  by  los,  and  tenant  dies  without 
heir 9  his  wife  shaU  be  attendant  to  the  mesne  only  for  the  third  jpart  of  5  s* 
Keilw.  124.  129.  Hic^.  46,  lease  by  tenant  in  taitt  avoided  by  the  issue^  yat 
revived  against  tenant  in  dower.    Hal.  MSS.— [Note  179. J 
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tnan  take  a  niefe  to  wife,  and  dieth,  she  shall  be  endowed.  The 
wife  of  an  ideot  (3),  non  compos  mentis,  outlawed,  or  attainted  of 
felony  or  trespasse,  attainted  of  heresie,  pnemunire^  or  the  like, 
shall  be  endowed.  But  if  the  husband  be  attainted  of  treason, 
albeit  it  be  treason  done  after  the  title  of  dower^  she  shaU  not  be 
endowed,  as  shall  be  said  hereafter. 

**  Seised.*'  Here  this  word  (seised)  extendeth  itselfe  as  well  to  a 
seisin  in  law,  or  a  civill  seisin,  as  to  a  seisin  in  deed,  which  b  a  na^ 
turall  seisin :  but  seised  he  must  be  either  the  one  way  or  the  other 
during  (4)  the  coverture.  For  a  woman  shall  be  endowed  of  a 
seisin  in  law.  As  where  lands  or  tenements  descend  to  the  hus* 
band,  before  entry,  he  hath  but  a  seisin  in  law^  and  vet  the  wife 
(ADt(>  3(^  a.)      shall  be  endowed,  albeit  it  be  not  reduced  to  an  actual!  possession, 

for  it  lieth  not  in  the  power  of  the  wife  to  bring  it  to  an  actual! 

seisin,  as  the  husband  may  do  of  his  wife's  land,  when  he  is  to  be 

•   tenant  by  curtesie,  which  is  worthy  the  observation.    And  yet  of 

every  seisin  in  law,  or  actuall  seisin  of  lands  or  tenements,  a  woman 

[tt]  43  £.  3. 33.  shall  not  be  endowed.    For  example,  if  there  be  grand&ther,  fk- 

45  £.3. 13-        ther,  and  sonne,  and  the  grandfaUier  is  seised  or  three  acres  of 

5  R  3.  4.  land  in  fee,  and  taketh  wife,  and  dieth,  this  land  descendeth  to  the 

a  E    ^tit  ^^      father,  who  dieth  either  before  or  after  entry,  now  is  the  wife  of 

Ass.  303-  ^^^  father  dowable.     The  father  dieth,  and  the  wife  of  the  grand- 

19  k  a,  &ther  is  endowed  of  one  acre  and  dieth,  the  wife  of  the  father  shall 

^ower  170.        be  endowed  onely  of  the  two  acres  residue,  for  the  dower  of  the 

^£-  3*  grandmother  is  paramount  the  dtle  of  the  wife  of  the  father,  and 

(PerL  Mct.316,  ^^  aeisin  of  the  father  which  descended  to  him  (be  it  in  law  or 

316.  4 Co.  122!  actuall)  is  defeated  (5),  and  now  upon  the  matter  the  father  had 

1  Ro.  Abr.  O77.)  but  a  reversion  expectant  upon  a  freehold,  and  in  that  case,  Dos  de 

dote  peti  non  debet;  although  the  wife  of  the  grandfather  dieth 
u,]  5  E.  3,  tit  Kving  the  father's  wift  (6).  And  here  note  a  diversity  ^to]betweene 
Toucher  949.  a  descent  and  a  purchaise.  For  in  the  case  aforesaid,  if  tiie  grand* 
ParU't  case,  fether  had  infeoffed  the  father,  or  made  a  gift  in  taile  unto  him, 
9  E.  3. 4-  there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the  de- 

cease of  the  grandfiuher*s  wife,  should  have  been  en- 
(4  Co.  i^:>       dowedof  that  part  assigned  to  the  qc^  grandmother,  tfod  r3  \  T 

the  reason  of  this  diversitie  is,  for  that  the  seisin,  that  l    b.*  J 
descended  after  the  decease  of  the  grandfather  to  the 
father,  is  avoyded  by  the  indowment  of  the  grandmother,  whose 
title  was  consummate  by  the  death  of  the  grandfather;  but  in  the 


^. 


(3)  See  ante  30.  b.  n.  s. 

(4)  LMseefor  life  surrenders  to  him  in  reversion  on  condition j  and  enters  for 
the  condition  broken  ;  yet  the  w(fe  of  the  reversioner  shall  be  endo/wed.  Noy,  n.  m^ 
Ormond's  case.    Hal.  MSS.— See  Noy  66.— [Note  180.] 

(5)  Hie  sect.  8.  8  £.  3. 13.  8  Ass.  6.  But  by  same  the  heir  shaU  have  mart 
d'ancester  of  such  seisin.     Hal.  MSS. 

(6)  17  E.  3.  65.  hic^.  4.Q.  Vid.  6  E.  3. 43,  contra.  Nota  the  case  5  E.  3* 
Vouch.  34O'  A.  gives  tn  taU  to  B.  his  eldest  son  Viho  dies,  the  tpife  ofB.  is  en^ 
dowedofthe  third  part  of  the  whole.  A.  dies,  his  toi/e  brhgs  dower  against 
the  Viife  rfB.  she  vouches  the  heir  of  her  husband  by  reason  of  the  reversion^ 
and  adjudged  that  he  shall  loarrant.  But  quaere  if  she  shaU  recover  in  value 
the  third  part  of  the  ^hole,  or  only  the  third  part  of  two  parts.  It  seems  onJu 
the  third  part  qftno  parts,  by  reason  of  the  eviction.  Therefore  qucre  if  in  thts 
ease  the  seisin  ofB.  be  notJuUy  avoided.  Suppose  that  the  voife  oj  A.  had  first 
recoD^ed,  during  her  life  the  nmfe  ofB.  caftnot  demand  dotxter  except  rf  the  tt»a' 
parts  v)hich  vocre  in  the  hands  of  the  heir.    Hal.  MSS.— [Note  181.J 


L.  1.  C.  5.  Sect.  36.        Of  Dower.  [31.  b. 

case  of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the 
grandfather  (before  the  title  of  dower  of  the  grandmother  was 
coDsuniniate),  is  not  defeated,  but  only  quoad  tibe  grandmother, 
and  in  that  case  there  shall  be  Dos  de  dote.     And  yet  there  is  an- 
other diversitie  \x]  ( i )  where  the  wife  of  the  father  is  first  endow- 
ed, and  where  tne  wife  of  the  grandfather;  for  in  the  same  case  M  8  £.  3,  tit 
after  the  decease  of  the  grandfather  and  father  the  sbnne  entreth  ^^r393* 
and  indoweth  his  mother  of  a  third  part,  against  whom  the  grand-  i^we/55. 
mother  recovereth  a  third  part  and  dyetli,  the  mother  shall  enter  92  £.  3.  5. 
againe  into  the  land  recovered  by  the  grandmother,  because  she  8  £.  3.  3. 
had  in  it  an  estate  for  terme  of  her  life;  and  the  estate  for  the  life  TH*  ^'  ^ 
of  the  grandmother  is  lesser  in  the  eye  of  the  law,  as  to  her,  than  ^  cf^^  \ 
her  owne  hfe.     Also  the  husband  [y\  (2)  may  l>e  seised  in  his  de- 
mesne, as  of  fee  absolutely,  yet  the  woman  shall  not  be  indowed^  (^-l/^'  ^*  ^^' 
as  she  shall  not  be  indowed  bodi  of  the  land  given  in  exdbange,  fcro  Cha^ioo 
end  of  the  land  taken  in  exchange,  and  ^et  die  husband  was  191.  iB^.Abr. 
seised  of  "both,  but  die  may  have  her  election  to  be  indowed  of  676.  474. 
nrhidl  she  will.  Cro.  Jam.  615. 

Also  of  a  seisin  for  an  instant  a  woman  shall  iu>t  be  in-  ^^tr.Plac.148. 
dowed  (3)  ;  as  if  Cestuy  que  use  [2]  after  the  statute  of  i  jB.  3,  *    ***  '^'^'^ 
and  before  the  sta,tute  ot  37  H.  8^  hmi  made  a  JGetofeient  in  fee,  ^^^7^*  ^'  ^8* 
iiis  wife  should  not  be  indowed  (3  a).  *1  ^*  ^* 

Likewise  if  two  jo3mtenants  be  in  fee,  and  the  <me  maketh  a  power  loa. 
leofinent  in  fee,  his*  wife  shaH  not  be  indowed  (4).     And  so  if 
die  conusee  of  a  €ne  doth  grant  and  render  the  land  to  the 
conusor,  the  wife  of  the  conusee  shall  not  be  indowed,  for  it  is  * 

not  possible  that  the  husband  could  have  indowed  his  wife  of 
such  an  estate,  as  the  usual  pleading  is.  Lib.  IntraU  ^25.  Qfiim 
dicit  quod  W,  quondam  <oir  sutis  nunquamjuit  seisitus  de  tenementis 
prcedtctis  de  tali  statu  iia  quod  eandem  A*  inde  doidsse  poiuit, 

**  Of  lands  or  tenements"    Of  a  casde  that  is  maintained  £or  MdeSect.  243. 
the  necessary  defence  of  the  realme  a  womui  shall  not  be  (J^^^- 1^5-  >• 
indowed,  because  it  ought  not  to  be  divided,  and  the  puWque  ^^^  3^-  ^') 
shall  be  preferred  before  the  private  (5).     But  of  a  castie  diat  is 
pnely  niainfliined  for  the  private  use  and  habitation  of  the  owner,  a 
woman  shafl  be  indowed.    And  so  it  was  adjudged  in  the  court  of 
[a]  common  pleas,  where  in  a  writ  of  dower  the  demand  was,   ^^^^^^'^^ 
de  ieHid  paHe  Cadri  de  Hilderhr  in  Camiiatu  Northumi.    And  ^^^[ ""  ^"""^ 

9rfict,  ibl.  96.    Brit  ca.  103.    .Flet.  1.  5,  c.  93.     30  E.  1,  tit.  Dower  81.  b.    y)  E.  1, 
Vaucb.  m8.     17  H.  3,  Dower  192.     8H.-3,  Do>vpr  igO.     ^  H.  3,  ib.  194. 
^  ■  the 


(i)8jB.  2.     Recovery  ^in  value  10.     Hal/MSS. 
(3)  flic  sect.'sfifoL  '42.    ^hal.  MSS. 

(3)  If  tenant  for  life  makes  a  feoffment  in  fee  and  dies,  the  toife  shall  not  be 
endcioed,  3  H,j^,.6,  14  H.  4. 13.  Yet  if  tenant  at  'wiU  mahes  feoffment  and 
diesy  his  tf^e  shpfi  be  endouted.  '  Cited  by  ^ones  g  Cha,  to  have  been  adjudged 
^^Eliz.  PI  Moseley  and  Taylor.    Bal.  MSS.— -See  W.  Jo.  3i7.-^[NQte  ift'i.J 

(3  a)  That  there  cannot  oe  dower  of  a  trust,  see  Forrest.  138.  2  Atk.  525. 
See  further  '2  P.  Wips.  700.— [Npte  1 83.] 

(4)  S-  p.  ace.  in  MSS.  Qommon  Place-oook,  supposed  to  ^e  by  judge  Doderidge^ 
and  14  H.  4.  13  B.  and  P.  34E.,i.  Fitzh.  Dower  178,  cited.— See  furtfief 
Crp.  ,Eliz.  ^02.  Npy  6^.  <;:;rQ.Jam.6i5.  1  Atk.  442,  and  2  Blackst.Com.  132. 

(5)  jFat.  1  3g.  1.  m.'  17.  Proescrtim  cum  huj^smp4i  Qiulienbus^  castra,  ^uap 
fucnHmt  viro^m  suorum,  et  qus  suntde  guerra,  vel  etiam  homagia  et  servi'tia 
^^onim,  quae  ^sunt  de  guerra,  in  dotem  npn  debuerunt,  pec  consueverupt 
'asaignari,  ideo  salvis  nolbis  castris  et  homagiis  praedictis,  &c.  Hal.^MSSi. — 
t*fbte  184.] 
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the  statute  of  Magna  ChartOy  cap.  7,  whereby  it  is  provided,  nid 

domus  ilia  nt  Castrum,  is  to  be  understood,  a  castle  maintained 

for  the  necessary  and  publike  defence  of  the  realme.    And  this 

(6)  Pat.  1  £.  1,  agreeth  with  ancient  records,  [b]  (albeit  in  the  ar£ument  of 

part  1,1^17.      the  said  case  they  were  not  vouched)  the  effect  whereof  be, 

wTss^      *'      ^^^  <fc4en/  mtdieribus  assignari  in  dotem  castra  qtue  JUerunt 

virorum  suorum  et  qtus  de  guerra  existunty  vel  etiam  komagia  et 

servitia  aGauorum  de  guerra  existentia.     Wherein  it  is  to  be 

observed,  tnat  the  law  is  not  satisfied  with  the  names  of  things, 

or  nominatives,  but  with  things  reall  and  substantial!.    But  of 

the  principal  mansion,  or  capitall  messuage,  the  wife  shall  be 

[c]  Bract.  I.  a.     indowed,  [c\  si  nan  sit  Caput  Comitatus^  sive  Baronia  (6),  for  the 

1^93.  Brit. c.  103.  honour  of  the  realme,  or  (as  hath  beene  said)  a  castle  for  the 

llet.  hb«5,         publique  defence  of  the  realme.     And  so  are  the  old  bookes  to 

17  EL  in  Com.     ^  intended,  as  it  was  resolved  TV.  17  EUz.  in  the  court  of 

Banco.  common  pleas,  which  I  heard  and  observed.    And  of  an  estate 

taile  in  lands  determined,  a  woman  shall  be  indowed  in  the  like 
manner  and  forme  as  a  man  shall  be  tenant  by  the  curtesies 
mutatis  mutandis* 

**  Injee  simpUfJee  taile  generally  Sfc^  If  a  man  be  tenant  ia 
[rf]  41  £.  3.  30.  fee  taile  generall,  [cf]  and  make  a  feofiment  in  fee,  and  taketh 
^  H  8  ^^  b9ck  an  estate  to  him  and  to  his  wife,  and  to  the  heires  of  their 
i^er  41.  two  bodies,  and  they  have  issue,  and  die  wife  dyeth,  the  husband 

taketh  another  wife  and  dyeth,  the  wife  shall  not  be  endowed,  for 
•during  the  coverture  he  was  seised  of  an  estate  taile  speciall,  and 
yet  the  issue  which  the  second  wife  may  have  by  possibiiitie  may 
mherit  (7). 

The  same  law  it  is,  if  in  this  case  he  had  taken  backe  an  estate 

in  fee  simple,  and  afler  had  taken  wife  and  had  issue  by  her;  yet 

she  shall  not  be  indowed,  for  that  the  fee  simple  is  vanished  by 

the  remitter,  and  her  issue  hath  the  land  by  force  of  the  entaile* 

30  H.  8.  But  in  that  case  the  tenant  cannot  plead  that  the  husband  was 

Djer4i.  never  seised  of  such  an  estate  whereof  the  demandant  might  be 

indowed,  but  he  must  plead  the  speciall  matter  (8). 

*'  And  taketh  a  xvife,'*  If  a  man  so  seised  as  is  aforesaid,  taketh 
an  alien  to  wife,  and  dyeth,  she  shall  not  be  endowed  (9) ;  but  if 

I  - 1  ■  - 

.  (6)  Vid.  a  tvhole  manor  reseisedj  because  it  toos  caput  baronise,  though 
assigned  by  the  husband,  Claus.  20  H.  3.  m.  20,  pro  uxore  Roberti  Fit2walter« 
Hat.  MSI^ — ^But  this  doctrine  must  be  understood  to  be  applicable  only  to 
baronies  by  tenure,  of  which  it  is  said  there  is  not  any  now  remaining  except 
Arundel;  and  therefore  creating  a  person  baron  by  a  title  taken  from  a  princi- 
pal mansion-house  in  hia  possession  will  not  make  the  house  caput  baronize, 
and  so  exclude  the  wife  from  dower  out  of  it,  because  such  a  barony  is  merely 
titular  J  and  a  titular  barony  cannot  have  caput  baronia*  Adj.  in  lady  Gerrard^ 
case,  1  L.  Raym.  73,  and  other  books.    See  Mad.  Bar.  Angl.  10.— [Note  185.] 

(7)  Vid.  34  E,  3.  38.  59.  Tenant  in  tail  has  issue  A,  and  B.  and  leases  to 
^'jfor  years  and  rdeases  to  him  and  his  heirs  ^ith  toarranty,  and  A.  tahss  C 
to  toife  and  dies  having  issue  D.  tenant  in  tail  dies^  D.  dies,  and  C.  recovers 
dower  against  B.    Adjwiged.    Hal.  MSS.— [Note  186J 

(8 J  31  £.  3. 36.    3  H.  6.  55>    Hal.  MSS. 

(9)  Nota  anciently  a  tooman  alien  'ojas  not  dcumable;  but  by  special  act  of 
parliament  not  printed.  Rot  Pari.  8  H.  5.  n.  15,  all  nxmeh  alims,  who  Jrone, 
thenceforth  (desores  ou  avant)  should  be  married  to  Englishmen  bv  licence  of 
^  A»/^i  are  enabled  to  demand  tlkdr  dower  after  the  dcam  of  their  Atc^mb,  ^o 

tohom 
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the  king  take  an  alien  borae,  and  dyeth,  she  shall  be  indowed  by  (Doct.  Plac. 

the  law  of  the  crowne.     And   Edmonds  the  brother  of  king  148. Post 33.  a.) 

Edmard  the  first,  married  the  queen  of  Navarre^  and  dyed,  and 

it  was  resolved  [e]  by  all  the  judges,  that  she  should  be  indowed  [«]  Rot.  Pari. 

of  the  third  part  of  all  the  lands  whereof  her  husband  was  seised  ^^^'^>  ^^'  i- 

infee(io)« 

If  a  Jew  bom  in  England  taketh  to  wife  a  Jew  borne  also  in 
England^  the  husband  is  converted  to  tlie  Christian  iaith,  pur- 

chaseth  lands,  and  infeofieth  another,  and  dyeth,  the 
rSS."!  ^^®  CC^  brought  a  writ  of  dower,  and  was  barred  of 
[_  jj^ '  J  her  dower,  and  the  reason  yielded  in  the  record  [y]  is  [/]  I>ori.  clans. 

this.  Quia  verb  contra  jtutitiam  est  quod  ipsa  dotem   ^8  H.  3,  ixl  17. 
petat  vel  haheat  de  tenemento  quod  suit  viri  «uf,  ex  quo  in  con^ 
versiane  sud  noluit  eum  eo'od/uprere  et  cum  eo  converti  (i }. 

<*  Of  the  third  jpart  of  such  lands  and  tenements  in  seoercliy  hi/ 

metes  and  bounds.      Albeit  of  many  inheritances  that  be  entire,  (1  Bo.  Abr. 

whereof  no  division  can  be  made  b^  metes  and  bounds,  a  woman  ^^*) 

cannot  be  endowed  of  the  thing  itselfe,  yet  a  woman  [g]  shall  M  Bract,  lib.  9. 

be  endowed  thereof  in  a  speciall  and  certaihe  manner.    As  of  a  g^u^ 'J'*^ 

mill  a  woman  riiall  not  be  endowed  by  metes  and  bounds,  nor  in  ^  '^^ 

common  with  the  heire,  but  either  she  may  be  endowed  of  the  F.  N.B.  149. 

third  tolle  dish,  or  de  iniegro  moUndino  per  quemUbet  3.  mensem.  45  ^  3* 

And  so  of  a  villeine,  [A]  either  the  third  dayes  work,  or  everie  ^^^'  ^S' 

third  weeke  or  month.    A  woman  shall  be  endowed  of  the  third  kf'aH.  6.^11. 

part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a  Bract,  lib.  % 

fiure,  of  the  third  part  of  Uie  profits  of  the  office  of  the  marshalsea,  fo.  97.  Brit.  347. 

of  the  [i  ]  third  part  of  the  profits  of  the  keeping  of  a  parke,  of  "  ^  3-  tit. 

the  third  part  ot  the  profit  of  a  dove«house,  and  likewise  of  the  7/J^I  ;k:j  a, 

third  part  of  a  piscary,  [^J  vtz.  terttum  piscem  veljactum  retu  ^s.  3.  ^y. 

iertium  ;  of  the  tliird  presentation  to  an  advowson  (2)«    A  writ  F.  N:  B.  8,][. 

ef  dower  lieth  de  2»pf^rte  exituum  praoenientium  de  custodid  gaoUs  m  4  £.  3. 

Abathiie  Westm.      And  herewith  agreeth   reverend    antiquitie.  ^r-  a33- 

De  [/]  nuUoj  quod  est  sud  naturd  indsvisUnle  et  secatianem  sive  ^^  ^  3*  ^' 

divisionem  non  patitur^  nuUam  partem  habebii^  sed  satis/aciat  ei  ^^^r^o. 

advalentiam.    Of  the  third  part  of  profits  of  courts,  [m]  fines,  (Cro.Jam.631.) 

heriots,  &c.    Also  a  woman  shall  be  endowed  of  tithes ;  and  the  [j^j  Bract.  93. 

surest  indowment  of  tithes  is  of  the  third  sheafe ;  for  what  land  308.  Brit.  347. 

shall  be  sowne  is  uncertaine  (3).  ^^^  '*^- 6»  *^- 

But  in  some  cases  of  lands  and  tenements,  which  are  divisibley  ^^J^,^  ^^^ 

19  £-  3»  Qiur.  Imp.  154.    7  £.  3.  7.       [t\  Bract.  97.  Brit.  146, 147.        [m]  lib.  hitr. 
Jodgme.  18,  (o,  330.     11  Co.  35,  36,  Harper's  case. 

and 


mAom  they  should  in  time  to  come  he  married^  in  the  same  manner  as  English 
women.  But  this  act  did  not  extend  to  those  married  before^  and  therefore  in 
Rot.  Pari  9  H.  5.  n.  9,  there  is  a  special  act  of  parliament  to  enable  Beatrice 
eefimtess  ofArundd  born  in  Portugal  to  demand  Her  dotoer.  Hal.  MSS— See 
aoc.  1  Bo.  Abr.  675 [Note  187.] 

(10)  Yet  Edmund  the  queen  of  Navarre's  husband  was  only  a  subject,  there- 
fyre  quare  the  reason  of  tne  case. 

(1)  Notaplacitum  illud  fuit  coram  justiciariis  ad  custodiam  Judaeorum  as- 
ngnatis.  Hal.  MSS. — See  the  record  at  length  in  Tov.  AngL  Judaic  23a 
See  also  Mol.  de  Jur.  Marit.  8th  ed.  b.  3.  c.  6.  s.  11. 


in)  See  post.  33.  b.  n.  a. 
(3) 


But  the  assignment  is  good,  though  tithes  of  the  third  yard-land  be  05- 
tigkci..   M.  9  Jac  C  B.  KetSOys  case^lM.  MSS.--[Note  188.] 
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and  whi<^  ffae-ly&e  of  the  husband  shall  inherit,  yet  the  #ife 
98  An.  3.  shall  not  be  endowed.  As  if  the  husband  In]  maketh  a  lease  for 
•  >•  3*  life  of  ceftaine  lands,  reserving  a  rent  to  hun  and  his  heires,  and 

^''^IXm  80   ^^  taketh  wife  and  dieth,  the  wife  shall  not  be  endowed,  neither 
I   .  ,     W.09.  ^£y^g  reversion  ^albeit  it  is  within  this  word  tenements)  because 

there  was  no  seisin  in  deed  or  in  law  of  the  freehold  nor  of  the 

rent,  because  the  husband  had  but  a  particular  estate  therein, 

and  no  fee  simple  (4).    But  if  the  husband  maketh  a  lease  for 

yeares,  reserving  a  rent,  and  taketh  wife,  the  husband  dieth,  the 

Vid.  1 E.  6,        wife  shall  be  endowed  of  the  third  part  of  the  inversion  by  metes 

Bow.  B.8gL-       and  bounds,  together  with  the  thira  part  of  the  rent,  arid  execu- 

(Ante  30.  a.)      |jj^^  ^^^  ^^^  cease  during  the  yeares  (5 ) .    And  herewith  agreeth 

the  common  experience  at  this  day.    But  if  the  husband  maketh 

a  gifl  in  taile,  reserving  a  rent  to  him  and  his  heires,  and  after 

the  donor  taketh  wife  and  dieth,  the  wife  shall  be  endowed  of  this 

rent)  because  it  is  a  rent  hi  fee,  and  by  possibilitie  may  continue 

for  ever. 

<Cro.  Cha.  300.       Qf  &  common  certaine  a  woman  shall  be  endowed,  bat  of  ft 

^Ro  Ab^67      eoobnon  sount  namher  en  grasse  she  shall  not  be  endowed,  as 

Anto  99.  b.)  ^    ^*^  beene  said  b^ore.     And  so  of  a  rent  service,  rent  charge, 

and  rent  secke,  she  shall  be  endowed  (6 ) :  but  of  an  annuitie  that 

cfaargeth  onely  the  person,  and  issued  not  out  of  any  lands  or 

tenements,  she  shall  not  be  endowed.    But  if  the  freoiold  of  the 

rents,  common,  &c.  were  suspended  before  the  coverture,  and  so 

continue  durkig  the  coverture,  she  shall  not  be  endowed  of  them. 

7  Co.  38,  ^         If  after  the  coverture  the  husband  doth  extinguish  them  by 

liUipgitoci't        release  or  otherwise,  yet  die  shall  be  endowed  of  Uiem ;  for  as  to 

?09  78  Seiff*    ^^^  dower  they  in  the  eye  of  the  law  have  continuance. 

Abui^aoie's  I^  ^e  wife  be  entitled  to  have  dower  of  three  acres  of  marshy 

case.  cfvery  one  of  the  value  of  twelve  pence,  the  heire  by  his  industry 

(Pott.  56.  a;        ^nd  charge  makedi  it  good  meadow,  every  acre  of  the  value  of 

plik%«2%^    ten  shfllkus,  the  wife  shalt  have  her  dower  according  to  the  im- 

contra.)  '  proved  value,  and  not  according  to  the  value  as  it  was  in  her 

husband's  time :  fer  her  tide  is  to  Uie  quantitie  of  the  land,  viz. 

one  just  ^ird  part  (  7 ) . 

(F.  N.  B.  149^         And  the  like  law  it  is  if  the  heire  improve  the  value  of  the  land 

V^oo  £  ^^  building :  and  on  the  other  side,  if  the  value  be  impaired  in 

VoQch.  2^.        ^^  ^^'^^  ^^  ^^  Heire,  she  shall  be  endowed  according  to  the 

value  at  the  time  of  the  assignment,  and  not  according  to  the 
value  as  it  was  in  the  time  of  her  husband  (8). 

"  Any 

(4)  35  E.  3.  46.  But  she  shall  be  endoxved  of  rent  reserved  in  tail  so  long  as 
the  tail  continues.     10  £.  3.  27.  hic^y.  30,— ml.  MSS. — [Note  189.] 

(5)  P.  8  Jac  C.  B.  n.  33.  Fulgeam's  case,  Noy^n.  980.  Whidey  and Besty 
a  praoiso  in  ike  writ  rf seisin  quod  tenens  non  expellatnr.  But  see  27  H.  S. 
If  tenant  fw  years  he  received  and  his  term  is  alhtoed,  cesaet  executio  durante 
termino.  Yet  4he  Into  vests  the  actual  possession  in  him  toho  recov^s  ;  and  nota 
here  she  shall  recover  damages  according  to  the  value  of  the  reni.  P.  22  Jac» 
C.  B.    P.  16  £.  3— Hal.  MSS^[Note  190.] 

(6)  Yet  demand  qf  land  and  common  pro  omnibud  averiis^  teithout  sayinjg 
eidem  spectaht',  is  good  (ifher  verdict,  and  shall  not  be  intended  cdmnmn  without 
number,  P.  g  Car.  B.  R.  Prewet  and  Drake  Crook,  n.  3.— Hdl.  MSS.  See 
Cro.  Cha.  300.    W.  Jo.  315. — [Note  191.] 

(7)  But  she  shall  not  have  emblements.    Dy.  316.— Hal.  MSS.— [Note  192.3 

(8)  Vid.  1  H.  5.  11.  17  E.  3.  If  feoffee  improves  by  buildings,  yet  ddvocr- 
shall  beasit  ufos  in  the  seisin  qftke  husband.    1 7  //•  3.    Dower  ig^.    3*  ^-  *  • 

Vouch. 
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**  Any  time  during  the  coverture*'     For  the  better  under- 
standing whereof  it  is  to  be  knowne,  that  (as  hath  beene  said)  to 
dower  three  things  doe  belong,  viz.  matriage,  seisin^  and  the 
death  of  the  husband.     Concerning  the  seisin,  it  is  not  necessarie 
that  the  same  should  continue  during  the  coverture,  for  albeit 
the  husband  alicneth  the  lands  or  tenements,  or  extinguisheth  the 
rents  or  commons,  &c.  yet  the  woman  shall  be  endowed.     But  it  Bract  92. 
is  necessary  that  die  marriage  doe  continue,  for  if  that  be  dis-  ^}'  *^*P-  ^^^* 
solved  the  dower  ceaseth,  ubi  nullum  matrimonium,  ibi  nvMa  dos.  fi'^R^^Ab^esT 
But  this  is  to  be  understood  when  the  husband  and  wife  are  i)octr!piac.i48! 
divorced  ^  vinculo  matrimonii,  as  in  case  of  precontract,  con-  Post  33.  b. 
sanguinity,  affinity,  &c.  and  not  d  mensa  et  tnoro  only,  as  for  4  Co.  39. 
adtuterie  (9).    And  yet  it  is  said,  that  if  the  assignment  of  dowe^  ^  ^'  ^'  ^' 
ad  ostium  ecdesiee  be  specifiec^  viz.  that  notwithstanding  any 
divorce  shall  happen  yet  that  she  shall  hold  it  for  life,  that  Uiis  is 
good. 

If  the  wife  elope  [o]  from  her  husband,  that  is,  if  the  wife  [o]  W.  9,  ca.  34. 
leave  her  husband,  and  goeth  away  and  tarrieth  with  her  adul-  ^^-  ^i^tr.  224. 

terer  (10),  die  shall  lose  her  dower  until  her  husband  ^*®f*»^^-  6» 
r32."l  willingly  (j^  without  coertion  ecclesiasticall  be  recon-  Mirror,  (^5^^ 
L  b    J  ^^^^  ^^*^  ^^'»  *"^^  permit  her  to  cohabit  with  him,  all   sect.  5.' 

which  is  comprehendied  shortly  in  two   hexameters,   F.  N.  B.  150. 
Sffonte  virum  mulier  Jugient,  et  adultera  facta,  Dote  sud  careat,  ^^'  ^^^'^^ 
msi  sponsi  sponte  retracta.     And  [p]  if  she  goeth  willingly  with   J  ^.118)**' 
or  to  the  avowtrer,  this  is  a  departure  and  a  tarrying,  albeit  she   [p]  3  £.  3.  3. 
remaineth  not  continuall v  with  the  avowtrer,  or  if  she  tarryeth  o  £.  3.  39. 
with  him  against  her  will,  or  if  he  tume  her  away,  or  if  she  9  ^^3-  29. 
cohabit  with  her  husband,  by  the  censures  of  the  church,  in  all  ]^^^^^' 
these  cases  she  loseth  her  dowrie.    But  see  notable  matter  hereof  ^3  r  sflg. 
in  ^e  exposition  upon  die  statute  of  W,  2,  cap.  34.  Vid.  Flu.  N.  B. 

150*  b.     8  E.  2,  Dower  153. 


Vouch.  288.  For  the  heir  is  not  bound  to  tuarrant,  exc^  according  to  thf 
vtdue  as  it  toa^  at  the  time  of  the  Jbqffinent,  and  so  the  wife  xoould  recover  more 
against  the  feoffee  than  he  voould  recover  in  value,  vahich  is  not  reasonable.^-' 
Hal.  MSS.     See  further  Hugh.  Comment,  on  Orig.  Writi^  i96.~[Note  193.) 

(9)  18  £.  4.  29.  Vid.  ace  Noy,  n.  433,  and  ».  46*7.  Poiod  and  Weeks  in  case 
ofdvDorce  causi  adulterii.  Yet  dower  lies.  Vid.  ace.  10  £»  3.  1$,  in  case  q^ 
divorce  ex  voto  castitatis.  Yet  this  in  some  cases  dissolves  the  marriage  extuno. 
45  £.  3. — Hal.  MSS.  See  PoweFs  case  ace.  Godb.  145.  But  according  to 
Rolle's  report  it  was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of 
dower.     1  Ro.  Abr.  681.— [Note  194.] 

(10)  Dy.  107.  Where  issue  is  joined  on  reconciliation  ^tet  eloppnentf  ad* 
vantage  snail  not  be  had  except  of  one  elopement.  Vid.  Lib.  Pari.  30  £.  i.  Jokn 
Contois  grant  of  his  wife.  Noveritis  me  iradidisse  et  demisisse  spontaneft^  meA 
voluntate  domino  Willielmo  Paynell  militi  Margaretam  uxorem  meam;  et  con»- 
cedoy  quod  Margareta  cum  predicto  Willielmo  remaneat  pro  voluntate  ipsius 
Willielnu.  Afterwards  WilRam  and  Mary  lived  together,  and  John  died. 
Ruled  1,  that  this  was  a  void  grant ;  2,  that  it  did  not  amount  to  a  licence,  or  at 
least  was  a  void  licence  ;  3,  thai  o^er  elopement  there  shall  not  be  any  averment, 
qudd  non  fuit  adulterium,  though  WiUiam  and  Mary  after  the  death  of  John 
tnSermarried.  So  she  toas  barred  of  dower.  Nota  they  produced  a  sentence  of 
purgation  ofaduUery  in  the  ecclesiastical  court ;  vet  not  mowed  against  such  pre- 
sumption. Hal.  MSS.  See  Comoy's  grant  of  his  wife  at  length  in  2  Inst.  435, 
and  in  marg.  of  Dy.  ed.  1688,  fol.  106,  b.  See  S.  C.  cited  in  1  Ro.  Abr.  C80. 
See  further  Vin.  Abr.  JDowcr  P,  and  R.  Hugh.  Comment.  Orig.  Writs,  1  go.— 

[Note  195-2 

^4 


32.  b.] 
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''  In  ieveraUy  by  metes  and  hounds/*  And  yet  in  some  cases 
where  the  husband  was  sole  seised,  the  wife  shall  not  be  endowed 
[q]  M.  3,&  3.  in  severalty  by  metes  and  bounds  (i).  As  for  example,  Iq]  if  a 
£lis.Dier  187.6.  man  seiseo  of  lands  in  fee  took  a  wife,  and  InfeoiFea  eight  per- 
10  Ass.  p.  2.  gQQg^  1^  ^rit  of  dower  was  brought  against  these  eight  persons,  and 
Tr.  10  H.^5.  ^^  confesse  the  action,  and  the  odier  six  pleade  in  barre,  and 
But.  447!  descend  to  issue,  the  demandant  shall  have  judgement  to  recover 

the  third  part  of  two  parts  of  the  land,  in  eight  parts  to^be 
divided,  and  after  the  issue  being  found  for  the  demandant 
against  the  sixe,  the  demandant  shall  have  judgement  to  recover 
against  them  the  third  part  of  sixe  parts  of  the  same  lands,  in 
eight  parts  to  be  divided^  which  is  worthie  the  observation.  But 
of  this  more  shall  be  afterwards  said  in  this  Chapter. 

But  regularly  Littletons  words  are  to  be  intended,  where  the 
husband  was  sole  seised,  for  where  he  was  seised  in  common, 
there  she  cannot  be  endowed  by  metes  and  bounds,  as  it  ap- 
9t6  £.  3,  peareth  in  this  Chapter,  Sect.  44.     Nota^  the  endowment  by 

Dower  133.  metes  and  bounds,  according  to  the  common  right,  is  more  bene- 
10  £.  3.  31.  ficiall  to  the  wife,  than  to  be  endowed  against  common  right,  for 
IX>wer^'64.  there  she  shall  hold  the  land  charged,  in  respect  of  a  charge 
19  £•  3*  Qotf*    made  after  her  title  of  dower  (s). 

Imp.  154. 

^ft H  fi  *'  "  Whether  she  hath  issue  by  her  husband  or  no**    Herein  the 

^  rpJflo^*  tenant  in  dower,  as  in  many  other  cases,  is  preferred  before  the  te- 
^  nantby  the  curtesie;  but  yet  this  great  disadvantage  the  wife 

hath,  that  she  cannot  enter  into  her  dower  by  the  common  law, 

but  is  driven  to  her  writ  of  dower  to  recover  the  same,  wherein 

sometimes  ereat  delayes  are  used,  and  therefore  the  well-advised 

M  Migna         friends  of  the  wife  will  provide  for  a  jointure  to  be  made  to  her,  as 

Fr*^*'  r b**  "^      ^^^  ^  ^^  hereafter.    For  by  the  statute  of  [r]  Magna  ChartOy 

*cap.  33.  BractoD»  lib.  9,  fo.  96.  Britton,  ca.  103.  (Post  34.  b.)  19  H.  6.  14. 
6  E.  6.  Djrcr  76.  F,  N.  B.  161.  Keglst.  Orig.  175.  i  Marie  Dower  10 1. 
a  Init.  17.      F.  N.  B.  161.  A.) 

Cl^. 

(1)  Nota  if  the  sher^  doth  not  return  per  metas  et  bundas,  it  is  illf  unku 
certain  closes  are  assigned  by  name.  M.  44, 45  El.  C.  B-  Husband  makes  lease 
Jor  years  and  dies^  if^  heir  says  to  the  toi/e,  I  endow  you  of  the  third  part  of  all 
the  lands  whereof  your  husband  was  seised.  Ruled,  1.  This  is  a  good  endows 
tnentf  though  not  by  metes  and  bounds.  Othenoise  xohere  the  sheriffs  assigns  dower, 
57.  This  assignment  shall  bind  the  lessee,  and  they  shall  hold  in  common,  Tr.  1651. 
B.  R*  Coush  and  Lambert.  Hal.  MSS.  See  further  as  to  assignment  of 
dower  post,  34.  b. — [Note  196.] 

(3)  fVhere  the  toife  shall  hold  charged.    First,  19  £.3.     Quare  Impedit,  154. 
Husband  seised  of  the  manors  of  A.  B»  and  C.  to  tohich  several  advowsons  are 
appendant,  grants  the  next  avoidance  of  the  three  advovosons  and  dies.     The  heir 
assigns  the  manor  of  A.  to  the  wife,  xuith  the  advowson  of  A.  xohich  becomes  void. 
The  grantee  shall  present,  far  assignment  of  common  right  is  of  the  third  part  of 
every  manor,  and  the  third  presentment  2/ every  church.     Otherwise  if  the  dotver 
had  been  assigned  to  her  ad  ostium  ecdesise.     Secondly,  If  the  Husband  had 
granted  a  rent  charge,  then  in  the  firmer  case  the  wife  shtdl  hold  it  dischamdy 
jfbr  she  may  distrain  in  the  other  two  manors,  and  fir  the  same  reason  the  w^e  ^ 
the  heir  shall  not  have  dos  de  dote.    But  thirdly,  if  he  had  granted  a  rent  out 
of  the  manor  of  A*  and  this  manor  had  been  assigned,  she  should  hold  charged. 
5  E.  9.     Avowry  3o6.     Husband  fioffee  grants  rent  charge  to  the  ^oi/e,  the 
husband  dies,  the  third  part  of  the  land  charged  is  assigned  in  dower*     The  rent 
sludl  be  apportioned,  and  shall  not  issue  wnoUy  out  of  the  residue.    HaL  MSS* 
See  further  Vin.  Abr.  Dower  D.  a.— {Note  197.] 
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cap.  7,  she  shall  tarrie  in  the  chiefe  house  of  her  husband  but  by 
the  space  of  fortie  dayes  after  the  death  of  her  husband,  withm 
which  time  dower  shall  be  assigned  unto  her,  unlesse  it  were  for- 
merly assigned,  &c.  but  of  little  effect  was  that  act,  for  that  no 
penaltie  was  thereby  provided  if  it  were  not  done :  which  terme  of 
40  days  is  in  law  called  Quareniina,     But  if  she  marry  within  the 
40  dayes,  she  loseth  her  quarentine(3).     But  some  have  said 
Uiatby  the  ancient  law  of  England  the  woman  should  continue  a 
whole  yeare  in  her  husband's  nouse,  within  which  time  if  dower 
were  not  assigned,  she  might  recover  it :  and  this  certainly  was 
the  law  of  Endand  before  the  Conquest  [«],  Mulieres  vidiue  bis  [<]  Lamb.  Sect. 
senos  menses  viauas  exigunto,  atque  turn  demum  cui  vdint  nubant,  sin   ^^^'  7i»  aud  di- 
quit  ante  annum  nupserit  dote  mulctata  Jbrtunis  omnibus  a  priore  ^^uscripJlk 
marito  rdidis  privatur.    But  for  the  reliefe  of  the  widow  it  was  See  the  sd  part 

Jrovided  by  the  statute  of  Merton  made  Arino  20  ff.  3,  cap.  1 ,   of  the  Institutes, 
which  by  \t\  Bracton  is  called  Naoa  constituiioj  that  the  wife  ?*J**  7* 
shall  recover  damages  in  her  writ  of  dower  from  the  time  of  the  L j „  v  rh  a    6 
death  of  her  husband  (4).     But  herein  divers  things  are  observa-  sritt.  cap.  103. 
ble.     First,  in  what  kind  of  writ  of  dower  she  shall  recover  her  Fleta,  lib.  5, 
damages.    In  a  writ  for  a  dower  ad  ostium  ecclesia,  or  ex  assensu  cap-  33- 
patriSf  she  shall  recover  no  damages,  because  she  may  enter,  and 
the  words  of  the  statute  be,  et  dotes  suas  habere  non  possunt  sine 
pUtcUo*    Also  I  have  read  in  an  ancient  and  learned  reading  upon 
this  statute,  that  it  extendeth  only  to  a  writ  of  dower,  Unde  nihil 
habet,  and  not  to  a  writ  of  right  of  dower,  for  in  no  writ  of  right 
damages  are  to  be  recovered.     3.  She  shall  recover  damages  only  (Cro.  Jam.  631. 
when  her  husband  dies  seised,  (that  is)  seised  of  the  freehold  and  >  ^<h^  5<^-) 

inheritance 


(3)  See  further  as  to  Quarentinef  3  Inst.  17.  Barringt.  Ant.  Stat,  sd  ed. 
p.  Oy  10.   Hugh,  on  Orig.  Writs  193 ;  and  Vin.  Abr.  Dotoer  I.  a. 

(4^  Vid.  quoad  damages  in  dotoer.  First,  What  shall  be  said  to  be  a  dying 
seiseo.  Husband  makes  Jeoffmeni  to  the  use  of  himsdfjbr  life^  remainder  to 
his  son  in  iaU,  and  dies  seised :  the  xoife  shall  not  have  Jamages,  because  he  doth 
not  die  seised  of  the  inheritance,  tohtch  descends  to  the  son.  T.  6  Car.  And 
therefore  Jinding  that  the  husband  dies  seised  toithout  saying  qfxohat  estate  is  ill. 
M.  5  Car.  Bromley  and  Littleton.  I^econdly,  How  ttie  inquiry  shall  be  of 
the  dyine  seised  and  damages.  If  judgment  be  by  confession  or  defduU,  a 
writ  shall  issue  ta  ddiver  seisin  and  inquire  of  damages;  Intt  if  it  be  by  verdict^ 
the  same  jury  shall  inquire  of  the  dying  seised  and  damages  ;  but  if  it  be  omitted^ 
it  may  be  supplied  ty  torit  of  inquiry.  Thirdly,  what  the  damage  shall  be. 
Nota  before  the  statute  of  Merton  no  damages  in  dower ,  and  by  that  statute  the 
vaife  shall  have  damages,  viz.  the  value  of  the  third  part  de  tempore  mortis  usque 
judicium,  and  by  the  statute  of  Gloucester,  6  £.  1.  c  1,  costs  as  vxU  as  damages. 
Therefore  the  judgment  quoad  the  land  may  be  affirmed  in  torit  of  error  and  the 
judgmentjbr  damages  be  reversed,  because  they  are  several  in  their  nature,  32  £.4. 
46,  and  eror  lies  after  judgment  Jbr  seisin  and  before  judgmentjbr  damages. 
T.  34  Car.  B.  R.  Dudney  and  Glyde,  The  damages  in  dower  are  1,  the  value 
de  tempore  mortis :  3,  diamna  occasione  detentionis  dotis,  tohich  are  usually 
assessed  severally.  But  if  they  are  mixed  together  by  the  verdict,  yet  it  is  good. 
T-  5  Car.  C.  B*  Hatoes^s  case.  Judgment  to  recover  seisin  by  de/auU,  and  torit 
to  enquire  of  the  value;  the  jury  assess  the  value  to  the  taking  qfthe  inquisition, 
and  judgmefit  given  for  them,  and  affirmed  good  in  writ  of  error;  so  that  the 
judgment  intended  iy  the  statute  ^Merton  is  not  the Jirst Judgment  but  the 
second.  T.  1649.  Thynne  and  Thynne.  Hal.  MSS.  See  in  Bam.  Not.  3d  ed. 
p.  234,  Penrice's  case,  according  to  which  damaees  should  be  computed  only 
to  the  aiwarding  of  the  writ  of  inquisition.  But  Walker  and  Nevil  1  Leon.  5^ 
md  the  case  cited  by  lord  Hale,  are  cofifnu— [Note  198.] 


32.  b.  33-  a.]  Of  Dower.        L.  1.  C.  5.  Seel.  36. 

Su]  Regiat.         inheritance  [u],  for  albeit  the  husband  before  the  title  of  dower 
udic.  4.  iia^  made  a  lease  for  yeares  reserving  a  rent,  the  wife  shall  reco- 

Dver**!  i^^  ^^^  *'^®  third  part  of  the  reversion  with  a  third  part  of  the  rent  and 
£1.  384.  damages,  for  the  words  of  the  statute  be,  tie  guwus  viri  sui  obieruni 

Rut.  pi.  fo.  msiti{^)*  3.  Some  say  that  the  demandant  in  a  writ  of  dower, 
336,  &c.  that  delayeth  herselfe,  shall  not  recover  damages,  therefore  let 

if  ^  ^'  ^Q        ^^^  demandant  take  heed  thereof    4.  It  is  necessary  for  the  wife 
8£??Tbid.  1.    ^^^  ^^^  decease  of  her  husband  as  soon  as  she  can  to  demand 
•  her  dower  before  good  testimony,  for  otherwise  she  may  by  her 
owne  default  lose  the  value  aAer  the  decease  of  her  husband  and 
her  damages  for  detaining  of  her  dower.    For  if  she  bring  a  writ 
of  dower  against  the  heire,  and  the  heire  cometh  into  me  court 
(Dr.  and  Stod.     upon  the  summons  the  first  day,  and  plead  that  he  hath  been 
Dial.  3,  c.  13.)    always  ready  and  yet  is  to  render  dower,  &c.  if  the  wife  hath  not 

requested  her  dower,  she  shall  lose  the  mean  values  and  her  da- 
mages; but  if  she  hath  requested  her  dower,  she  may  plead  it,  and 
issue  may  be  thereupon  taken. 
.  «    p  But  it  is  holden  in  some  bookes  [tu]  that  a  request  in  pays  is  not 

41  ^  3  sufficient,  and  that  it  is  the  folly  of  Uie  wife  that  she  brought  not 

Dower  46,  and  her  writ  of  dower  sooner.  But  the  law  and  many  [x]  bookes  be 
not  in  the  booke  against  it,  and  the  words  of  the  plea  (that  he  hatn  beene  always 
at  large.  ready,  &c.)  prove  the  same,  and  the  words  of  the  statute  also 

iS^^     ^       prove  this,  et  dotes  suas  habere  non  possunt  sine  placiio* 

[x]  16  £.  3,  Dower  59.    8  H.  4.  7.    9  H.  4.  4,  tit.  laaoe  133.     1 1  H.  4. 40.     13  £^  4. 7. 
14  H.  8.  35.  b. 

QCjr  And  the  reason  why  totU  temps  prist  is  a  good  plea  r33,T 
(Doctr.Plac.  in  a  writ  of  dower  brought  against  the  heire  to  barre  her  I  «  *  I 
'6^')  of  the  meane  values  and  damages  is,  because  the  heire 

holdeth  by  title,  and  doth  no  wrong  till  a  demand  be  made  (1). 
But  in  a  writ  of  aiel,  cosinage,  &c.  where  the  land  and  damages 
are  to  be  recovered,  there  such  a  plea  is  not  good;  for  there  the 
tenant  of  tlie  land  hath  no  title,  but  holdeth  me  land  by  wrongf, 
and  the  feoffee  of  the  heire  cannot  at  the  first  day  pliead  tout  temps 
prist,  because  he  had  not  the  land  all  the  time,  since  the  death  of 
S.  C.  Mo.  80.  the  ancestor.  5.  It  is  to  be  observed,  that  the  mean  values  and 
^.  BenJ.  153.  damages  are  to  be  recovered  against  the  tenant  in  a  writ  of  dower, 
f  liS^  h^8^  ^  ^  appeareth  in  a  notable  record  [y]  between  JBdfidd  and 
eIw.  Boi  004^  Roftose  (2).  The  tenant  as  to  parcell  pleaded  non-tenure,  and  for 
in  Comm*  Banc,  the  residue  deteynment  of  charters,  upon  which  pleas  th6y  were  at 
^  Co.  15,  b.  issue,  and  both  issues  found  by  tfie  jury  against  the  tenant,  and 
2^''*8**eW*8  found  further  that  the  husband  died  seised  such  a  day  and  yeare, 
Abr.  6^.>  ^^^  ^^^  ^^^  ^  Sonne,  and  that  the  demandant  and  die  sonne  by 

6  yeares  together  after  the  decease  of  the  husband  tooke  the  pro- 
fits of  the  land,  and  after  the  sonne  such  a  day  and  yeare  died 

without 

(5)  bama^  in  stick  case  according  to  the  Hxducy  not  of  the  land,  but  of  (he 
tent.    P.  22  Jac.  C.  B.    lid.  MSS, 

(1)  If  the  tenant  comes  the  first  day,  and  ackntyixiedges  the  action,  and  avers 
thai  he  was  at  ail  times  ready  to  render  dcfooer,  the  demandant  may^  take  judgment 
immediatdy,  and  then  there  shall  only  be  recovery  of  seisin  et  nihil  de  mis4  quia 
venit  primo  die.  But  if  the  demandant  fooiddnave  damages,  she  may  aver,  that 
she  requested  her  doiwer,  and  the  tenant  did  not  endtfto  her,  and  then  the  Judgment 

Jbr  damages  and  value  shatt  tvttit  tSl  the  issue  is  tried.    N.  Entries  botver  in 
Judgment^  Hal. MSS^Note  199.3 

(2)  Midh.  8  and  0  Eliz.  B^elfofd  ami  Rows,  Moor  and  BendL  Hal. MSS. 
See  Mo.  80,  and  N,  Bendl.  153, 


f 
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without  issue,  after  whose  decease  the  land  descended*  to  the 

tenant  as  uncle  and  heire  to  him,  by  force  whereof  he  entred  and 

took  the  profits  ontill  the  purchasing  of  the  originall  writ,  and 

found  the  value  of  the  land  by  the  yeare,  and  assessed  damages 

for  the  detuning  of  the  dower,  and  costs;  and  upon  this  verdict, 

after  often  debating,  the  demandant  had  judgment  to  recover  her 

dammages  for  all  the  time  from  the  death  of  her  husband  without 

any  defalcation  ( 3) .     In  which  case  many  things  apparent  therein 

are  observable.    Let  the  tenant  therefore  take  need  how  he  plead 

£dse  pleas.    6.  That  this  statute  of  Merton  doth  extend  to  copi- 

holds  \ji\  where  the   custome  is,  that  women  be  dowable(4).  H  fr-  37 1^1 1^* 

7.  That  if  the  wife  hath  dower  assigned  unto  her  in  chancery  she  ^^'  ?°'  ^• 

shall  have  no  damages  [a],  for  the  words  of  the  statute  be,  et  vidua  tJ^'^a^^^ 

fer  placiium  recuperaveriniy  Sfc.    So  it  is  if  the  heire  or  his  feoffee  pi.  32. 

asdgne  dower,  and  the  wife  accepteth  it,  she  loseth  her  damages.     F.  N.  B.  263.) 

A  man  seised  of  lands  in  fee  taketh  a  wife  and  granteth  a  rent  14  H.  8. 28. 
cbarge,  and  after  maketh  a  feoffment  in  fee,  and  taketh  backe  an 
estate  taile  and  dieth,  the  wife  recovereth  dower  against  the  issue 
in  taile  by  reddition,  the  wife  maketh  a  surmise  that  her  husban4 
died  seised,  and  prayeth  a  writ  to  enquire  of  the  damages,  and 
that  is  granted  to  her.  In  this  case  she  holds  the  land  charged 
with  the  rent  charge,  for  by  her  prayer  she  accepteth  herselfe 
dowable  of  the  second  estate  (5),  for  of  the  first  estate,  whereof 
she  was  dowable,  her  husband  d[jied  not  seised,  and  so  she  hath 
concluded  herselfe ;  wherefore  if  the  rent  charge  be  more  to  her 
detriment  than  the  damages  beneficiall  to  her,  it  is  good  for  iier  in 
that  case  to  make  no  such  prayer  (6). 

'^  Of  what  age  soeoer  the  toife  be^  so  as  she  he  past  the  age  of  nine 
^ears{j)  at  th^  time  of  the  death  of  her  hushandr     Wife.    Here   (1  Bo.  Abr. 
Littleton  speaketh  of  a  wife  generally,  and  generally  it  is  to  be  y^   ^^\'' 
understood  as  well  of  a  wife  defacto^  as  dejure.    Therefore  if  the  ^^'  ^^ 
wife  be  past  the  age  of  9  yeares  [b]  at  the  time  of  the  death  of  her  jXtStr,  179. 

Itin.  North.  8  £.  9,  Dower,  1 19.  7  E.  3,  Dower,  147.  19  £.  3,  ib.  159.  31  £.  3.  96. 
15  E.  3,  Dower  67.  13  R.  3,  Dower,  54.  19  H.  4.  3.  35  H.  6.  40.  7  H.  6.  11, 19, 
19  H.  4.  Doctr.  &  Stud.  Fitz.  N.  B.  149.  b.  33  Eliz.  Dower  369.  Bract.  Ibl.98. 
Fleta,  lib.  6,  ca.  31.     Lib.  Intrat.  fo.  133.    (Post.  37.  a.    Ante  31.     Cro.  Jam.  539.) 

husband 

(3)  Ratio  istius  casus  videtur,  becfiuse  the  wife  ought  to  account  to  the  heirJlOr 
the  whole.  But  if  the  heir  be  in  ward  in  chivalry  and  the  wardship  is  granted  to 
the  wifcj  or  if  the  wife  has  estate  for  yearsy  and  n^ier  the  years  exfited  or  theJuU 
age  ihe  brings  dower^  it  seems  that  the  heir  shall  not  be  charred  pro  tempore^ 
beoause  she  nas  a  good  estate  to  her  own  use.  The  reason  is^  Sscause  the  statfde 
2f  Gloucester^  that  every  one  shall  remkrfor  his  time^  doth  not  extend  to  ihm 
case.    H.  8  Jac.  C.  B.  Casus  Archiepisc.  Ebor.  Hal.  MSS.— [Note  806.] 

^4)  Vid.  Rot.  Pari.  3  H.  6.  n.  99,  special  act  ^  wirliament  for  giving  mane 
values  to  the  ijoife  Against  the  ktngf  jn  casu  «0D(litis8fe  Marche.    Hal*  MSS. 

(5)  Sic  nota,  the  wtfe  has  eSdtion  to  he  end&wed  qfthe  last  seitfin  ;  and  theris 
fore  (f  husband  and  w^  levyjine  atid  take  bdck  estate  to  the  husband  in  foey  the 

wife  shall  have  dcwer  of  the  second  ieim$  but  otherwise  t'f  is  in  the  case  rfa 
husband  itaitkd  to  be  iehaM  by  ihit  curtesy,  ut  videtur.  Hie  fol.  30*  a«*^ 
Hal.  MSS— [Note  aoi,] 

(6)  See  further  as  to  damages  jn  dower,  Hugh,  ati  Origi  Wr.  180.  Treat  on 
Dow.  in  Gilb.  Law  of  Uses,  375.  2  L.  Raym.  1 384.  New  Abr.  Donfef"  L  Vin. 
Abr.  Dower  O.  a.  P.  a.  Say.  Law  of  DaBi»  16.  and  17  Ch.  9.  c.  8,  seot.  3>  aad 
4.    Cas.  B.  R.  temp.  Hardw.  19.  50. 93. 

(7)  Vid.  Rast.  jEnt^.  9flS,  novem  aimonHB  et  didiid.  She  ^ugfii  %6  ihtm 
hm9  ft^tch  more  she  is  than  9  ^ear«.— Hal.  MSS. 


33.  a,] 


Of  Dower.        L.  1.  C,  5.  Sect.  36. 


husband,  she  shall  be  endowed,  of  what  age  soever  her  husband  be, 
albeit  he  were  but  4  yearet  old.  Q^ia  junior  non  potest  dotem 
promereri,  neque  virum  sustinere;  nee  obstahit  midieri jpetenti  minor 
ittas  viri.  Wherein  it  is  to  be  observed,  that  albeit  Consensus  non 
concuifitus  Jacit  matrimonhimj  and  that  a  woman  cannot  consent 
before  12,  nor  a  man  before  14,  yet  this  inchoate  and  imperfect 
marriage  (from  the  which  either  of  the  parties  at  the  age  of  con^^ 
sent  may  disagree)  after  the  death  of  the  husband  shall  give  dower 
to  the  wife,  and  therefore  it  is  accounted  in  law  after  the  death  o£ 
the  husband  legiHntum  matrimonium^  a  lawfull  marriage,  quoad 
dotem.  If  a  man  taketh  a  wife  of  the  age  of  7  yeares,  and  after 
alien  his  land,  and  after  the  alienation  the  wife  aitaineth  to  the 
age  of  9  yeares,  and  after  the  husband  dieth,  the  wife  shall  be  en- 
dowed: ror  albeit  she  was  not  absolutely  dowable  at  the  time  of 
her  marriage,  yet  she  was  conditionally  dowable,  viz.  if  she  attain- 
ed to  the  age  of  9  years  before  the  death  of  the  husband,  for  so 
Littleton  here  saith,  so  that  she  passe  the  age  of  o  yeares  at  the 
death  of  her  husband,  for  by  his  aeath  the  possibility  of  dower  is 
consummate. 

And  so  it  is  if  the  husband  alien  his  land,  and  then  the  wife  is 
attainted  of  felony,  now  is  she  disabled,  but  if  she  be  pardoned  be- 
fore the  death  of  the  husband,  she  shall  be  endowed.  If  the  son 
indow  his  wife  at  the  age  of  7  veares  ex  assensu  patris,  if  she  before 
the  death  of  her  husband  attain  to  the  age  of  9  yeares  the  dower  is 
good.  But  otherwise  it  is  of  an  originall  absolute  disability ;  as 
if  a  man  take  an  -alien  to  wife,  and  after  the  husband  alien  the 
land,  and  after  she  is  made  denizen,  the  husband  dieth,  she  shall 
not  be  indowed(8),  because  her  capacity  and  possibility  to  be 
indowed  came  by  the  denization.  Otherwise  it  is  if  she  were 
naturalized  by  act  of  parliament,  whereof  see  more  in  the  Chapter 
of  Villenage(9). 

And  the  bishop  upon  an  issue  joyned  in  a  writ  of  dower.  Quod 
(See  1  Salk.  nunquamjuerunt  copuJati  legitimo  matrimonio,  ought  to  certifie  that 
130.  S.  they  were  coupled  in  lawful  marriage,  albeit  the  man  were  under 

8 1*0. 410.)       fourteene,  or  the  wife  above  nine,  and  under  twelve  { 10)     So  it  is 

if 


(8)  Philips  in  his  reading  holds,  thai  if  the  wife  be  attainted,  and  then  the 
husband  purchases  land  and  aliens  it  again,  and  then  the  tvi/e  is  pardoned,  she 
shall  have  donoer  of  the  land  xjohich  toas  purchased  and  aliened  during  the  time 
she  WIS  not  dowable.   And  he  cited  Mansfield's  case  adjudged  38  Elizabeth.    In 
that  case  a  jointure  weu  conveyed  to  the  wife  before  the  coverture,  and  during 
the  coverture  the  husband  purchased  other  lands  and  aliened  them  again  and  died, 
the  land  which  the  wife  had  in  jointure  was  evicted,  and  the  wife  had  dower  of 
the  land  which  was  purchased  and  aliened  by  her  husband  at  the  time  when  she 
was  barred  of  her  action  of  dower.    So  if  wife  elopes,  and  husband  purchases 
lands  and  aUens  them,  ana  then  the  wife  is  reconciled^  she  shall  have  dower  of 
those  lands.    MS.  Comment,  on  Litt.  penes  editorem,  supposed  to  have  been 
written  before  the  publication  of  lord  Coke's  Commentary.— See  the  list  of 
readers  of  the  Middle  Temple  in  Dugd.  Orig.  Jurid.  by  which  it  appears  that 
Mr.  Philips  was  autumn  reader  in  38  Eliz. — See  further  Plowd.  Quser.  181 , 
and  204. — [Note  202.] 

(9)  Vid.  supra  fol.  31.  b. — Hal.  MSS.    See  Note  9,  in  31.  b. 

(10)  Vid.  M.  9  and  10  E.  1,  coram  rege  Rot.  24.  Ebor.  A.  contracts  per 
veHm  de  priesenti  with  B.  and  has  issue  oy  her,  and  afterwards  marries  C.  in 
facie  eccfesife.  B.  recovers  A.  for  her  husband  by  sentence  of  the  ordinary^ 
undfor  not  performing  the  sentence  he  is  excommunicated^  and  q/terwards  enfe^ 

D.  and 


1. 1.  C.  5.  Sect  36.         Of  Dowen  .  [33.  a.  33.  b. 

if  a  marriage  de  facto  be  voidable  by  divorce  (ii),  in  respect  of  (5  Co.  98.  b. 

consanguinity,  affinity,  precontract,  or  such  like,  whereby  the  Bcrric's  cmso.) 
marriage  might  have  oeene  dissolved,  and  the  parties  freed  ^  viit- 
ado  matrimonijy  yet  if  the  husband  die  before  any  divo]:ce,  then; 
for  that  it  cannot  now  be  avoyded,  this  wife  de  facto  shall  be 

endowed;  [c]  for  i\m  \&  legitimum  mairimonium  (as  in  H^]  10 £.  9. 35.- 

[33«"1  *^®  other  case  {^  when  the  wife  is  infra  armos  nubUes)  ^^  ^^Sl- 

lj  *  1  quoad  dotem»     And  so  in  a  writ  of  dower  Uie  bishop  ^J*  *** 

ought  to  certifie,  that  they  were  kgitimo  matrimonio  co-  (•;  Co.  41.  b.) 
puUxtij  according  to  the  words  of  the  writ.    And  herewith  agreeth 

10  £.  3*  35.     And  [d]  Bracton:  quamdiu  duravit  tnatrimoniumy  [OBracton, 

duravit  datis  exactioy  eo  deficiente  deficit  dotis  petitio^  &c,  potent  ^^'.i*^^.^*- 

iamtn  repti^rc  contra  ex^^tumem  iuam,  qubTsi  aJiguaJoJuU  fSb!!f^ 

mainmomtim  propter  consanguinitatem,  Sfc,  inter  eos  accusatum^  cap.  33.  3a  £.1, 

nunquam  tamen  Juit  in  vitd  viri  sui  solutum  nee  dvoortium  cdehra-  Bier,  156. 

turn.    But  if  they  were  divorced  h  vinculo  nuxtrimonij  in  the  life  (6  Co.  98.  b. 

of  her  husband,  she  loseth  her  dower;  otherwise  it  is  n  they  were  ^  ^  ^^^ 

dhrorced  [e]  causd  adulterif[i),  which  is  but  d  mensd  et  thoro,  and  341. 681. ' 

not  a  vinculo  matrmonij,  as  it  was  adjudged.     But  some  doe  hold  Noy,  108.) 

that  a  wife  de  facto  diall  not  have  an  appeale  of  the  death  of  her  M  '^^-  s*  J«- 

husbandy  but  onely  she  that  is  a  wife  dejure,  injavorem  vitte  ( a ).  ?**•  ***?•  " 

Vide  50 E.  3,  fol.  15.     28  E.  3.  9a.    37  Ass.  Stamf.  PL  Cor.  59,  B^^teier 

and  that  there  ungues  accauple  in  loyaU  matrimonie  shall  be  taken  stoweil  and. 

de  Jure  strictly.    And  so  in  some  cases  a  wife  shall  have  dower  yf'tkea  in 

where  she  cannot  have  an  appeale,  [f]  and  in  other  cases  ^e  ?^^'  ^ 

shall  have  an  appeale  where  she  cannot  have  a  writ  of  dower ;  as  \[;^     ^' 

if  ^e  elope  (3),  &c,  she  is  barred  of  her  dower,  but  not  of  her  ^j  \y.a^  ^ap. 

appeale  (4) :  and  the  reason  is,  for  that  the  statute  [g]  barreth  her  34. 

4^ner  dower,  but  not  of  her  appeale.    So  if  the  husband  be  at-  0  ^^'  ^P* 

Sainted  of  treason,  &c.  his  wife  shall  not  be  endowed,  and  yet  if  i3<>-  ^InatOS.) 

any 


^      ira 


D.  and  then  marriet  B.  in  facie  ecclesiie,  and  dies*  She  brings  dc/voer  against 
D.  and  recovers  because  the  feoffment  toas  per  fraudem  mediate  between  the 
sentence  and  the  solemn  mamaee,  sed  reversatur  coram  rege  et  concilio  quia 
praedictus  A.  non  fuit  seisitus  during  the  espousals  betxveen  him  and  B.  Nota» 
neither  the  contract  nor  the  sentence  vxu  a  marriage.  Quoad  marriage  infra 
annos  nobiles,  nota  infra  Sect.  104.  It  is  only  sponsalia  de  future  quoad  other 
purposes.  Du.  J105.  313.  3^.  4.7  E.  3.  Action  sur  le  statute  37.  Whether 
husband  shallhave  trespass  de  tali  uxore  abducta.    Hal.  MSS.*>-[Note  303.  ] 

( 11 )  Nota  obiter.  When  A.  per  judicium  ecclesiae  recuperisset  aliquam  in 
uxorem,  vel  in  divortiom  celebratum  inter  A.  &  B.  his  toj/^,  and  she  is  married 
to  C.  et  postea  ad  prosecutionem  A.  sententia  divortii  reversatur  bg  appeal,  a 
fBTtt  directed  to  the  sheriff'shall  issue  tut  of  chancery  on  the  sentence  there  certified, 
Claus.  19  H.  3.  m.  1,  pro  WUlelmo  de  Treyor.  Claus.  20  H.  3.  m.  9,  pro 
WiOelmo  de  Dauntesy.  Claus.  si  H.  3.  m,  17,  pro  Roberto  de  Hfdsted.  And 
vid.  M.  ^  and  10  £.  1,  ubi  supra.  £t  cum  eutidem  Willelmum,  si  in  militii 
sui  ultenus  perseveHiaset,  ad  executionem  dicta?  sententiie  reffia  potestas  tene« 
batur  compmisse,  si  a  loci  diocesano  fuisset  super  hoc  requisitus.  Hal.  MSS. 
— [Note  204.] 

10  £.  3. 15.    Supra  32.    Hal.  MSS.     See  n.  9.  in  3d.  a« 
Ace.  fl  Hawk.  PL  C.  b.  2,  c.  23,  s.  36,  and  the  authorities  there  cited. 
,_,  To  the  books  cited  ante  32,  a.  n.  10,  as  to  the  efect  of  elopement  on 
^ower,  add  New  Abr.  tit  Marriage,  £.  i.    Treat,  on  Dower  in  Gilo.  Law  of 
Uaes,  402. 

(4)  Ace.  Bro.  Appeal  17.  Staund*  PI.  C.  59.  But  see  contra  2  Inst.  317, 
and  1  Mod.  130^  by  judge  Hide. 


33.  b.]  Of  Dower.        L.  1.  C.  5.  Sect.  37- 

any  doe  kill  him,  the  wife  shall  have  an  appeale:  the  reason  of  the 
dlyenity  eiiall  appeare  hereafter  in  this  Cnapter(5). 

[Jj]  Britton,  **  After  the  decease  of  her  husband, ^^     [h]  Mortuo  viro  hinc  con* 

cap.  io6,  Jirmatur  das.     This  is  intended  of  a  naturall,  not  of  a  civill  death. 

Bracton.  lib.  4.     f^^  jf  ^he  husband  entred  in  rdigion,  [i]  the  wife  shaU  not  be 

fi]  31  E.  3,  tit  endowed  untHl  he  be  naturally  dead  (6). 

bollufion,  ft9.  And  in  this  Chapter  Littleloti  dividetn  dower  into  five  pf?t9,  viz;, 

dower  by  the  common  law.  SeconcUv,  dower  by  the  custoQie. 
'Hiirdiy,  dower  ad  ostium  ecdesue.  Fourthly^  dower  ex  assensu 
patris.  And  fiflhly,  dower  de  la  pluis  beale.  And  aH  these 
dowers  were  instituted  for  a  competent  livelihood  for  the  wife 

{}C\  Bract,  fib.  a.   during  her  life :  \k]  Propter  onus  matrimonijt  et  ad  sustentaiionem 

cap.  39-  foi-         uxoris  et  educattonem  tiberorvm,  cum  Juerint  procreatif   si  vir 

cap.«9.     Britton,  cap.  wi* 


#Sect.  37. 

y4  f^D  noite^  tixtt  byJLhe  common  Jaw  the  wife  shall  have  for  h^r  dower 
but  ike  third  pari  x>f  tJie  Uinements  which  were  her  hmbamd^s  dujixtg 
the  espousals ;  but  bff  the  C9u^me  4^  sosm  county,  she  shaU  have  the  ha^eg 
and  bu  the  custome  in  $ome  towne  or  borough,  she  shall  h^ve  the  whale -^  an4 
iu  alt  these  cases  she  shall  be  called  ienoMt  in  domer. 

^  IKT^  '^^9  hf  *^  common  law  the^ife  shaU  have  for  her  doner 
M  Glan.  lib.  6,      J^^  j,^ |-^ j  ^^  ^^,y^  p^^^^  ^^, "   This  third  part  is  called  rationa- 

Bnictoo,  ttbi  ^^  ^^*  ^^  ^^  legitimOf  because  it  is  the  dower  that  the  common 

sttpral  law  giveth.     Rationabiiis  autem  dos  est  cujuslibet  mvlieris  de  quO" 

^nttoIl,  ubi  cunjue  tenemento  tertia  pars  omnium  terrarum  et  tenementorvm  qua 

JS-P'*'  vir  suus  tenuit  in  dominico  suo  ut  dejeodo,  Sfc, 

)r,  .«^p.  tii  aCQt.  8-    AX^gPft  Carta,  cap.  7. 


RU.  N.  3.  "  J?U*  hy  the  custome  of  some  fiounty  (7)  she  shcM  have  Jthe  kalfe^ 

150.  O.  g,f^d  by  the  custome  in  tome  toivne  or  borough,  she  shall  have  the 

W  **  *•  ^'  yfhole. '    Such  a  [m]  custome  may  e^tendc  to  a  co.unty,  city,  or 

7  il.^  a6.  ^^  mo^ciient  burgh  ivt^ithout  ^ucstipn ;  and  so  this  custonjie,  as  here 

^%  ^.j6.  14.  jt  anpeareth  by  Littleton,  may  extend  to  u^and  townes,  which, are 

^iH.7.  17.  neither  counties,  cities,  nor  boroughs,    ^ut  the  surer  pleading, 

45  A*«.  ^7j4»-  ip  this  and  .the  Jlike  cases,  is  ,to  lay  the  custome  within  a  nu^or 

juiptton^'  or  seigniory,  if  the  truUi  of  the  case  will  so  beare  it  (8).   9y  .the 

4^^^.  39*  45-    'A».  8.  Dier  363.     ^  £.  3.  9.  10.     14  £.  3.     ^aixe  977-     >3  ¥^  3> 
iit.  *J)owv  fifi.    0  Rd.  Abr.  558.  a^3.) 

cqatoime 


A'A  J  '  ■  .  !■       '  » 


(s)  «ee  post.  37,  a. 

(6)  The  reason  is,  because  post  carnalem  copulam  the  huslmnd  cannot  be 
pr^essed  mthout  the  consent  ^ihe  m/e.  Extrav.  de  conversione.coDJugaloQum 
cap.  !2,  et  per  totum.  Nee  h  converso.  Hal.  MISS.  See  New  Abr.  Masriage 
JC.  3.  Yin'.  jDotcer  K.  &  Treat,  on  Dow.  in  Gilb.  Law  of  Uses  401.— T Note  a95'l 

(7)  Vid.  15  H.  3.  Prescription  57.  Custom  of  the  tomn  of  Salop,  thai  the  mfe 
shall  have  a  moiety  of  sopfige,  but  if  the  husband  has  socage  and  ohiwalry  the 
^  shtdi  have  onh  a  third  part.    Hal.  Mfig. -'[Note  fi«l6.f 

{S)  mtn,  the  xmt  special.    Hal.  MSS.        ^         '      ^ 


L.  1.  C.  5.  Sect  38,  39.      Of  Dower.  [33.  b.  34.  a. 

custome  of  Gavelkind  [n]  the  wife  shall  be  indowed  of  the  moity,  |-„]  yij^  i^ 
so  long  as  she  keepe  herselfe  sole,  and  without  chlldy  which  she  statute  dc  coor 
cannot  waive  and  take  her  thirds  for  her  life (9).   For  in  that  case,  suetud.  Kancise, 
Cansuetudo  toUit  communem  legem  (10).  t?  e'?* 

And  as  custome  may  enlarge,  ( 1 1 )  so  may  custome  abridge  rcgeKanTiQ"* 
dower,  and  restraine  it  to  a  fourth  part,  &c.  Thesaur.  in 

iivhiGb  record  Senenti*  signifieth  Widowhood. 


[^3 


«jr  Sect.  38. 


yi  LSO,  there  be  two  other  kinds  of  dower,  qpiz.  dower  which  is  called 
dowment  at  the  church  doore,  and  dower  called  dowment  hy  the 
fathers  assent. 

TbiB  shall  be  explained  foy  that  which  shell  be  said  in  die  two 
Sections  next  ensuing. 


Sect  39. 

T^OWMENT  at  the  church  doore  is,  where  a  man  ofjvU  age  seised 
'^  in  fee  simvle,  wlio  shall  be  married  to  a  woman,  and  when  hecommeth 
to  the  church  aoore  to  be  married,  there,  after  affiance  and  troth  plighted 
betweene  them,  he  endoweth  the  woman  of  his  whole  land,  or  of  the  naffe,  or. 
other  lesser^  part  thereof,  and  there  openly  doth  declare  the  quantity  and 
the  certainty  ef  the  (and  which  she  shall  have  for  her  domer.  In  this 
case  the  w^e,  after  the  death  of  the  husband,  may  enter  into  the  said 
qttantity  oj  land  of  which  her  husband  endowed  her,  without  other  assigne- 
ment  ej  any. 

T  F  this  dower  be  made  ad  ostium  castri  sive  mesttagU  it  is  not  good,  1  o  H.  3, 

but  ought  to  be  made  ad  ostium  ecclesue  sive  monasterii.  ?i^  *^* 

Et  sciendum  est,  [0]  ^bd  hac  constitutiojteri  debet  in  fade  eccle*  )^  a.'mJ^ 

iur,  et  ad  ostium  ecclesue;  non  enim  valet  ficta  in  lecto  moriali*.  Minor,  cap.  1, 

vel  in  camerd^  vd  alibi  uhi  dandestina  fiire  confugia.    For  the  lect  3,  and 

law  requires,  that  thi§  and  like  matters  be  done  publickly  and  cap-5- 

aolcmiJy.  J?  ^  ^' 

^  Dower  901. 

F.  N.B.  15Q.  iiL  n.    Tktm,  lib.  4,  cap.  aa,  kc    Brittoo,  cap.  101.  io8,  &o.    (Fcik. 

sect.  306.) 

«  mere 


■'••f- 


[9)  See  ace.  Robins.  Gavelk.  159, 

(10)  Accordingly  adjudged  that  she  cannot  toaive.  IL  %^Eli».  Rot.  XS'^S* 
C.  B.  P.  43  Eliz.  Davers  and  Seliy  7.  80  Eliz.  C  B.  Rot.  157.  Hunt  oM 
Gilbert.  Ha).  MSS.— See  the  former  case  in  Cro.  Eliz.  835,  and  the  latter  in 
Mo.  260.  1  Loon.  133.  Goiildsb.  108.  Cro.  Eliz.  131,  and  Say.  91  •  See 
further  on  the  subject  in  Robins.  Gavelk.  179,  and  Hugh,  on  Orig.  Wi.  ifio. 
— [Note  807.] 

(11 }  By  the  custom  of  some  places  itbe  wife  jshall  have  the  «oio2c  of  her 
fauBband*9  lands  in  dower.    See  Fito.  V.  Br.  150.  p^^[Nole  aoS.] 
*  Quaere,  if  this  should  not  be  read  lecto  maritali. 


34-  a.  34.  b.]  Of  Dowen        L.  1 .  C.  5.  Sect*  39. 

<'  Where  a  man  qfjidl  age"    That  is  o£  one  and  twenty  yeares* 
9  H.  3»  Anno  g  H.  3.    Dower  197.     A  man  of  the  age  of  eighteen  yeares 

Bower  197.        tooke  a  wife,  and  by  assent  of  his  guardian  endowed  her  ad  ostium 

^^^ Ab  68a  "i  ^^^^*^»  *"^^  ^^  ^**  adjudged  a  good  endowment,  albeit  the  hus- 
'^  band  dyed  before  the  age  of  one  and  twentie  yeares ;  but  I  hold 
LitUetorCs  opinion  to  be  good  law« 


**  TherCf  after  qffuince  between  them^  (1)  Affidare  estjidem  dare^ 
affiance  or  sponsalitie,  and  is  derived  of  this  word  spondeoy  because 
[p]  Glanvil.  they  contract  themselves  togetlier ;  et  ideo  sponsalia  dicuntur  [p] 
lib.  6,  ca.  1.  Juturarum  nuptiarum  convention  et  repromissio  (2).  But  this  dower 
irF'x  ^^'  f  w  ever  after  marriage  solemnized  (3),  and  therefore  this  dower  ia 
cKsc,  4  Co'i  V  gp^  without  deed,  because  he  cannot  make  a  deed  to  his  wife. 

For  no  assignement  of  dower  ad  ostium  ecdesuB  can  be  made  before 
marriage,  for  that  before  marriage  the  woman  is  not  intituled  to 
have  dower. 

^*  Of  his  ishcle  land  or  of  the  halfe"    (4)  In  ancient 

M  Glanvill,  time  [a]  as  it  appeareth  by  ((^Glanvill,  lib.  6,  cap,  1,  it  ^34.1 

lib.  6,  cap.  1.  ^Qg  tfiixen  that  a  man  could  not  have  endowed  his  wife  I    1,   J 

D^qS  oQ '  ^'^  ostium  ecdesujB  of  more  than  a  third  part,  but  of  l^pse 

and  lib.' ^'  ^^  might     But  at  this  day  [r]  the  law  is  taken  as  Littleton  here 

tract.  6,  holdeS).    An  assignement  of  dower,  \s\  where  the  husband  was 

cap.  1 » &  6.  sole  seised,  cannot  be  made  of  the  third  or  fourth  part  in  common, 

Britton.  cap,  5^  ^^g^^^  ^  ^  jjj  severaltie  (1). 

101,  &c.  ^  ^  ' 

Rtts,  lib.  5,  cap.  aa,  &c.    (i  Bo.  Abr.  68a.)  [r]  F.  N.  B.  150.'  [*]  ao  E.  3, 

Bam  13a.    45  £.  3.  6.    FleU»  lib.  5.  33. 

''And 


( 1)  Post  affidationem  et  camalem  copulam  sunt  quasi  husband  and  voifs^  and 
gift  by  him  to  the  wife  is  void.  16  H  3.  Feoffments  117.  13  £.  1 .  ibid.  113. 
Hal.  MSS^[Note  209.] 

(3)  This  explanation  of  affiance  or  sponsalia  is  conformable  to  the  strict 
sense  of  the  word  amongst  the  civilians  and  canonists;  but  our  law  books,  as 
Mr.  Swinburne  long  ago  observed,  use  t^liance  and  marriage  promiscuously  for 
one  and  the  same  thing,  and  lord  Coke  apparently  supposes  Littleton  by  of- 
Jiance  to  mean  juarriagej  for  lord  Coke  says  that  dower  ad  ostium  ever  is  after 
marriage,  without  professing  to  contradict  Littleton.  See  Swinb.  on  Spousals. 
a  Perk,  sect  44a. — [Note  210.] 

(3)  But  though  dower  ad  ostium  cannot  be  till  ajter  marriage,  yet  it  seems 
that  such  endowment  cannot  be  made  at  an^  time  after,  but  must  be  imme^ 
diatehf  after.  See  Perk,  sect  442,  where  the  time  of  assigns  dower  ex  assensu 
patris  is  so  explained.  But  mr.  Perkins  adds  a  case,  m  which,  according  to 
some  ancient  books,  dower  ex  assensu  patris  made  8  weeks  aft;er  the  marriage 
was  held  good.  Perk.  sect.  443.  See  further  Hugh,  on  Orig.  Wr.  167,  and 
note  p.  in  2  Blackst.  Comment.  5th  edit.  i34.^[Note  211.] 

(4)  Vid.  9  H.  3,  Dotver  19a  Dower  ad  ostium  ecclesiae  of  a  moiety  of  alt  lands 
which  he  has  or  may  have.    He  purchases  lands  afterwards,  and  the  dower  good 

for  them.    Hal.  MSS.— FNote  212.] 

( 1 )  Vide  contra  adjudged  supra.  Hal.  MSS.  See  Lambert's  case,  ante*32.  b. 
n.  1.  See  S.  C.  in  1  Ro.  Abr.  682.  X.  pi.  3,  and  Sty.  276,  in  both  of  which 
books  the  case  is  so  explained  as  to  make  it  consistent  with  lord  Coke's  general 
doctrine  as  to  die  mamier  of  assigning;  for  according  to  them  the  court  held, 
that  the  assignment  of  the  third  part  in  common  would  have  been  bad,  if  the  wife 
and  heir  had  not  by  mutual  assent  waived  the  assignment  by  metes  and  boundtf^ 
and  that  it  would  have  been  error  if  the  sheriff  had  so  assigned,*^[Not^2i3.1 


L.  1,  a  5.  Sect.  39.        Of  Dowef .  [34,  h. 

**  And  tkere  ^jfaUj/[i]  doth  dedare  ike  fuantify  and  the  certainty  [4  Britton, 
of  ike  land."    Here  be  two  things  that  the  law  doth  delight  in,  g^^^^'ij^  , 
ra.  finty  to  hare  this  and  the  like  openly  and  solemnly  done.  ca^X'  '  *  ' 
Seoondlyi  to  have  certaintie,  which  ia  the  mother  of  quiet  and 
repose.    Andthia  word  (moitie)  abovesaid  is  to  be  entended  of 
the  hidfe  in  certaintte,  and  not  of  die  moitie  in  common,  which 
cleerly  [u] appeareth in  that  here LMetan saith, the  quantitie and  l^'^^tVf^ 
certaiBtie  of  toe  land.  q  H.  a*" 

Dower  190.    8  H.  3.    Dower  195.    F.  N.  B.  150.    40  £.  3.  43. 

**  In  tkii  cam  ike  toife  mojf  enter  into  the  said  quantity  of  landJ* 
And  afterwards  Sectione  43,  he  saith,  Note^  that  in  all  caiesy  wkere 
ike  ceriaintie  appeareth  tohat  lands  or  tenements  tke  wife  skall  have 
Jor  her  dower j  the  m/e  may  enter  after  the  death  of  her  husband*' 
It  was  instituted  in  favour  and  reliefe  of  wives,  that  a  man  afler 
marriage  might  assigne  to  his  wife  c^rtaintie  of  dower,  to  the  ' 

end  that  die  widow  should  not  be  driven  to  a  long  and  charge- 
able suit  wherein  delay  might  be  used,  and  in  the  mean  time  her 
life  spent,  together  with  her  money  also.     For  albeit  the  [to]  law  [w]  Magna 
hath  provided,  quod  vidua  post  mortem  mariti  sui  non  det  aUquid  Carta,  cap.  7. 
pro  date  sud,  et  maneat  in  capitali  mesuagio  mariti  sui  per  quadra^  ^  ^^^  Second 
ginta  dies  post  ohitum  mariti  suiy  ifjfro  quos  dies  assi^netur  ei  dos  f^^^^^  ^ou)."?. 
euOf  nisi  prius  ei  assignata  Juerity  ifc.  et  habtat  rattonahile  estO'  Flcujib.5, 
verium  suum  interim  in  communis  yet  because  there  was  no  cap.aa.  Brittoo, 
penaltie  or  punishment  inflicted,  the  tenant  of  the  land  may  cap.  103. 
erive  her  to  sue  for  her  dower.     And  this  continuance  of  the  Brart.  Ufa.  a, 
widow  in  the  capitali  messuage,  is  in  law  called  a  quarentine,  ^aitt.  175. 
fuarentina,  for  tnat  it  is  by  the  space  of  fortie  days,  as  is  afore*  ViJo  Dyer 
aaid(2).     And  if  the  heire  or  other  tenant  of  the  land  put  her  6E.  6.  76.5. 
•1st,  she  may  have  her  writ  De  quarentind  habendd.    If  the  wife  l^l^'^'*^ 
marry  within  the  fortie  dayes  she  loseth  her  quarentine,  for  her   ,'^^^'/  *' 
habitation  in  the  house  is  personall  to  her,  ana  only  given  to  her  ])(.,  jo,,* 
in  judgment  of  law  during  tier  widowhood,  albeit  the  words  of  the  (Ante  3a.  b.) 
law  be  generall.     And  therefore  to  the  end  that  widowes  might 
have  certaintie  of  estate,  and  that  they  might  enter  13)  and  not 
be  driven  to  suit,  the  law  hath  provided  dower  ud  ostium  ecclesia, 
and,  as  it  shall  appeare  hereafter,  dower  ex  assensu  patris.     And  Nata,  surest 
iasdy,  by  making  of  a  joynture,  of  which  (being  no  dower  but  ^•y- 
maw  in  satisfaction  of  dower  either  before  or  after  marria^)  it 
\m  necessary  that  something  should  be  said  hereafter  in  his  apt 
place;,  for  tnat  this  now  falleth  out  to  be  the  surest  way. 

**/a  aU  cases  inhere  the  certaintie  appeareth,  Sfc.  the  imje  may  (iRo.Abr.68i. 
^nter  t^  the  deatk  of  ker  husband/    Thb  is  to  be  intended  «  ^^^- ^^• 
where  the  certaintie  appeareth  upon  an  assieneraent  of  dower  2?„/;f.*P'^ 
M  ostsum  jecetesue^  or  ex  assensu  patrts.    For  if  a  woman  bnng  a 
writ  of  dower  of  sixe  pound  rent  charge,  and  she  hath  judeenient 
to  recover  the  third  part,  albeit  it  be  certain  that  she  shidl  have 

fortie 


(3)  See  further  as  to  quarentine^  ante  3a.  b.  and  n.  3,  there,  and  Treat,  on 
Dow.  in  Gilb.  Law  of  Uses,  372. 

(3)  «4  H.  3.  Doioer  189.  A  man  endans  his  wife  of  all  the  lands  which  his 
marker  then  had  in  dower ;  the  mother  and  husband  dye  ;  the  wife  brings  a  writ 
qf  itower  ad  ostium  ecclesise  and  recovers*  Sic  nota,  that  the  wife  may  have 
miction  or  enter.    MSS.  Comm.  on  Litt.— See  ace*  post.  35.  b.^[Note  2 14.] 

VojL.  I.  L 


34.  b.]  Of  Dower.        L.  1.  C.  5.  Sect.  39- 

[i]  45  E.  3. 26.  fortie  thiUingSy   yet  die  cannot  [x]  distreine  for  40  diilluigBy 

4B  K.  3. 36.  before  the  sherife  doe  deliver  the  same  unto  her :  ^4)  for  where- 

^o  k's  13  soever  the  writ  demands  land,  rent,  or  other  things  m  certain,  the 

37  H.  6.38.  demandant  after  judgement  may  enter  or  distrein  before  any 

39  H.  6. 35.  seisin  delivered  to  him  by  tlie  thcrife  upon  a  writ  of  habere /betas 
1 IL  5.  8.  uisinauu  But  in  dower  where  the  writ  demandetfa  nodung  in 
^'^'  'd9'  certaine,  there  the  demandant  after  the  judgement  cannot  enter 
3?  E.  4!  3!^  ^^  distrcine  untiJl  execution  sued,  by  which  execution  the  sherifc 
Vide  1  Co.  is  by  the  king's  writ  to  deliver  the  third  part  in  certaintie  to  the 
Shellpj'ft  case,  demandant.     And  90  it  is  when  the  wife  of  one  tenant  in  com- 

40  £.  3. 33.  Qjoji  demands  a  third  part  of  a  moitie,  yet  after  judgement  she 

cannot  enter  untill  the  sherife  deliver  to  her  the  third  part,  albeit 
the  dellverie  of  the  sherife  shall  reduce  it  to  no  more  certaintie 
then  it  was  (5). 

"  Withont  other  assignment  {6)  of  am/,'*    For  as  concerning 

dower  at  the  common  law,  there  must  be  assignement  either  by 

the  sherife,  (as  hath  been  said)  by  the  king's  writ,  or  else  by  the 

heire  or  other  tenant  of  the  land  by  consent  and  agreement 

Ta]  8  £.  3.  between  them.     To  a  perfect  assignement  of  dower  eight  things 

£nt.  75.  Qf^  ^  5^  observed :  [a]  First,  regularly  the  assignement  must 

4^  E  1  5^6.       ^®  certaine,  as  our  author  here  saith  (7). 

TM  1  Mar    '  Secondly,  (8)  it  [b]  must  be  either  of  some  part  of  the  land 

Dveroi.  whereof  she  is  dow£d>le,  or  of  a  rent  or  some  other  profit  issuing 

1  C.  3.  out  of  the  same,  either  before  judgement  or  after,  which  rent  may 

power  146.  be  assigned  to  her  by  parol.  But  an  assignement  of  other  kmd 
D  El  36*)  thereof  she  is  not  dowable,  or  of  a  rent  issuing  out  of  the  amao, 
3/A5M1.  is  no  barre  of  her  dower  {9). 

31  E.  3.     Seir.  fa.  99.     33H.  6. 3.     Vernon's  case.     4C0.  1.     5E.  4. 33.    (1  llo.Abr. 
638.684.     Cro.  I'lliz.45t.     Noy  55.     Mo.  59.     Poit.  169.) 

Thirdly,  the  assignement  must  be  absolute,  and  not  conditioBall, 
or  subject  to  any  limitation  (10). 

Fourtlily,  it  must  be  made  by  him  that  is  tenant  of  the  land ; 
but  herein  certaine  diversities  are  to  be  observed  (1 1). 

If 


(4)  20  E.  4.  14.    Hal.  MSS. 

{5)  (f  ^he  sheriff'  reduces  to  certainty  hy  metes  and  bounds^  though  tke 
demandant  re/uses,  yet  she  may  a/terwards  enter.  10  Eliz,  Dy,  278.  Hal.  MSS. 
— fNote  215.] 

\6)  Nota,  P,  38  Eliz.  JVentxvorth's  ca^e.  It  ought  to  be  pleaded  hy  the  tmrd 
assignavit  not  de<lit.    Hal.  MSS.— See  Cro.  Eliz.  45a. 

(7)  Vid.  ante  32.  b.  Lambert's  case.  Hal.  MSS.— See  n.  1.  in.  3a.  b.  and 
supra  n.  I . 

(8)  12//.  4,  17.     Hal.  MSS. 

(9)  But  see  2  H.  5.  12.  The  heir  assigns  dotver  of  lands  qftohich  the  hus^ 
band  tons  seised ;  but  the  tvife  not  dotoable:  she  is  tenant  in  damer,  30  £.  1. 
Briefe,  884.  J^  xuife  be  end&med,  and  q/tertoards  exchanges  with  the  heirjor 
other  lands  which  were  the  inheritance  of  the  husband^  she  sh(dl  be  said  to  be 
tenant  in  dower  of  the  lands  so  taken  in  exchange^  and  her  entry  shall  be  said  to 
be  by  the  husband.    Per  omnes  justiciarios.     HaJ.  MSS. — ^[Note  «i6.  ] 

(10)  P.  33  Eliz.  Wentworth's  case*  A  conditional  assignment  <f  rewt  doth 
not  bar  dower.    Hal.  MSS. — [Note  217.] 

(11)  And  this  ought  to  be  averred  i^pieadhg.  Dy.  26i.  Hal.  M8£k-^See 
fi.  C.  in  Cro.  Elia,  451,  and  Noy  ss* 


J..  I.e.  5.  Sect,  39.]       Of  Dower.  [35.  a. 

If  two  or  more  be  jointenants  of  lands,  [c]  the  oue  of  M  7  H.  6-34- 

C35.T  them  may  assigne  dower  to  the  (CjT  wife  of  a  third  part  ^^  ^'^'^ 
jj    J  in  certainty,   anii^  this  shall  binde  his    companions,   lo^RaJaS. 
because  they  were  compellable  to  do  the   same  by  (^  Co.  67.) 
law  ( 1 ).    But  if  one  of  them  assigne  a  rent  out  of  the  land  to  the 
wife,  this  shall  not  binde  his  companion,  because  he  was  not 
compellable  by  the  law  thereunto  (2).     If  the  husband  make 
several  feoffinents  of  several!  parcells,  and  dyeth,  and  the  one 
feoifee  assigne  dower  to  the  wife  of  parcell  of  land  in  satisfaction  (9  Co,  iB, 
of  all  the  dower  which  she  ought  to  have  in  the  land  of  the  Mo.  36.) 
other  feoffees,  the  other  feoffees  shall  take  ^no  benefit  of  this 
assigncment,  because  they  are  strangers  thereunto,  and  cannot 
plead  the  same  (3).    But  in  that  case  if  the  husband  dyeth  seised 
of  other  lands  in  fee  simple,  and  the  same  descend  to  his  heire, 
and  the  heire  endoweth  tne  wife  of  certaine  of  those  lands  in  full 
satisfaction  of  all  the  dower  that  she  ought  to  have  aswell  in  the 
lands  of  the  feoffees  as  in  hb  owne  lands,  this  assignement  is 
good,  and  the  several  feoffees  sliall  take  advantage  of  it  (4).    And 
therefore  if  the  wife  bring  a  writ  of  dower  against  any  of  tliem, 
they  may  vouch  the  heire,  and  he  may  pleade  the  assignement 
which  he  hfmselfe  hath  made  in  safety  of  himselfe,  lest  they 
should  recover  in  value  against  him,  [d]  so  as  there  is  a  privity  ffl33E-3«  *»t. 
in  this  respect  betweene  the  heire  and  the  feoffees,  and  by  this  *8"e!T  60^ 
meanes  the  same  may  be  pleaded  by  the  heire  that  made  it  (5).   17  K.3.  gsj,. 
And  so  it  is  adjudged  in  our  bookes,  which  is  a  notable  case  for  3  E.  3.  tit. 
many  purposes.  Dower  76. 

Fiftnly,  if  assignement  be  made  \e]  by  any  disseisor,  ahfUor,   y^^^*  ^^ 
intrudor,  or  any  wrong  doer,  of  lanos  or  tenements,  if  they  came  Sg^.  ^l^^  second 
to  that  estate  by  collusion  and  covin  betweene  the  widow  and  Part  of  the  In- 
them,  albeit  the  widow  hath  just  cause  of  action,  and  the  assign-  stitut.  W.  1. 
ment  be  indifferently  made  after  judgment  by  the  shcrife  of  an  pP*  co- 
equal! third  part,  yet  sliall  the  disseissee,  Ac  avoyd  it,  for  covin  *^j  ^^^  ^q  ^  *' 
in  this  case  shall  suffocate  the  right  that  appertained  to  her,  44  e.  3. 46. 
and  so  the  wrongfull  manner  shall  avoyd  the  matter  that  is  law-  27  Am.  74. 
full  (6)..  11  11.4.  60. 

Sixthly,  An  assignment  by  [y  ]  (7  W  disseisor,  abator,  intrudor,   \q^\  ^\  ^ 
d'C.  if  there  be  no  covin,  is  good,  unlesse  it  be  prejudicial!  to  the  jjn^^  '33.  151. 

(a  Co.  67.      1  Ro.  Abr.  549.     1  Sid.  at.     Post  357.     3  Co.  76.      6  Co.  58.  a. 
5  Co.  30.  b.)    [/]  la  A«s.  p.  ao.    ai  E.  3.  12. 

disseissee, 


(1 )  This  case  of  assignment  of  dower  by  one  of  two  or  more  jointenants  must 
be  understood  to  be,  where  the  husband  has  been  solely  seised  during  the 
coverture,  and  afterwards  conveys  or  devises  the  land  to  two  jointly  and  dies ; 
for  the  wife  of  a  jointenant  is  not  dowable.    See  post.  Sect.  45. — [Note  218.] 

(a)  9  J5p  3.  38.  Husband  and  iioife  are  jointenants  rfland,  of  which  the  wife 
ofL  S'  is  daosaile  :  the  husband  alone  assigns ;  it  is  goody  and  shall  bind  the 
to^e.  7  //.6.  33.  Hal.  MSS. — See  Perk.  sect.  399,  and  Keilw.  128.  b — 
[Note  219.] 

(3)  Vid.  the  statute  of  Westminster  1,  ctfp.  48.  4  E.  3.  42.  M.  8  Jac. 
C.  B.  n.  15.  D,  D.  adjudged  accordingly  in  Throgmortons  case,  Hal.  MSS — 
However,  mr.  Perkins  seems  to  think,  that  such  an  assignment  by  one  feotfco 
niiv  be  pleaded  in  bar  of  dower  by  the  other  feofiees.    Perk.  sect.  402. 

[4)  31  E.  3.  Scire  facias,  99.    Hal.  MSS. 
5  J  Vid.  if  the  heir  by  receit  shall  have  the  plea,     Keilw.  1 28.    Hal.  MSS. 

[6>  See  mrtfier  on  tois  subject  HugK.  on  Orig.  Wr.  199. 
7)  3  -B.  3.  1.    50  JE.  3. 7,  8.    Hal.  MSS. 
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U3£-3-ti^  diaanae,  he.  As  if  the  hndMod  [g]  infeofieCli  the  younger 
I^^TT^  Sonne  wiUi  warran^,  the  eldest  sonne  dinette  the  yongett  eonne» 
dffwerSiatfaam.  ^"^  endow  the  widow,  in  this  case  the  yoocer  sonne  shall  ara^d 
(Pott  357.)       this  assignment  (8),  for  otherwise  he  shaS  lose  his  wanantier 

bat  a  diweisor,  abator,  intnidor,  &c.  cannot  anigne  a  rent  out  of 
the  land  to  her  for  her  dower,  to  bind  the  dicorisccc,  Ac 

Seventhly,  No  assicnement  can  be  made,  but  by  sadi  as  have 
a  frediold  (9)  (as  hatti  beene  said),  or  against  whom  a  writ  6i 
n]  31  E.  1.        dower  doth  lie,  and  dierefore  [k]  an  assignment  by  a  gardian  in 
I'^^iS*-        soci^  is  Toyd  (10);   but  a  gardian  in  chivalry  may  assigoe 
ifiE.'au  dower(ii ),  as  shall  be  said  hereafter,  because  a  writ  of  dower 

Dower  6^  lieth  against  him,  and  not  against  a  gardian  in  socage. 

f6Co.  57.)  Eightl^,  And  before  the  gardian  in  chivalry  enter (13),  the 

O  7  &  a.  heir  within  age  [t ]  may  assigne  dower,  for  the  gardian  may  waive 

^^^^"'^  the  wardship.  And  so  briefly  have  you  heard,  of  whM,  by  whom, 
F.N.B.  148.1  '^  ^  whom  the  assignment  must  be  made  (13).  But  there 
(^itt.  38.  b.)      needeth  neither  liveiy  of  seisin,  nor  writing,  to  any  assignement  of 

dower,  because  it  is  due  of  comnum  right. 


Sect  40. 

jyOWMEtiT  hgauaa  ^  the  father  is,  where  the  father  is  seised 
of  tenements  in  fee,  ana  his  sonne  and  heire  apparent,  when  he  is 
marrted,  endoweth  his  wife  at  the  monastery  or  church  doore,  ofparctl  of 
hisfather^s  lands  or  tenements  with  the  assent  of  hisfatherj  ana  assigmts 
the  quantity  and  parcels.  In  this  case  after  the  death  of  the  son,  the  wife 
shall  enter  into  the  same  parcdl  without  the  assignment  of  arnf.  But  it 
hath  been  sayd  in  this  case,  that  it  behooveth  the  wife  to  have  a  deed  of 
the  father  to  proove  hisassent  asid  consent  to  this  endowment.  M.  44  £.  3. 
f.  45-  (!)• 

Brit  ca.  109.      «  IJfTHERE  the  father  is  seised  of  tenemenU  in  fee.**    Tenant 
^•^^h^  for  life  of  a  carve  of  knd,  the  rever8i<m  to  the  fitther  in 


Bn^'^5.       ^9  ^®  sonne  and  heiie  i^iparent  of  the  father  endoweth  his 
305.  of  this  carve,  by  the  assent  of  the  father,  the  tenantfor  life  dieth, 

6  E.  3. 34.  the  husband  dieth,  the  reversioD  was  a  tenement  in  the  father, 

J'  R^^k^      ^^  7^  ^^  ^  °^  E^^  endowment  ex  assensu  patris,  because 
Oib>.  Abr.        ^^  utfher  at  the  time  of  the  assent  had  but  a  ceversion  expectant 

upon  a  freehold,  whereof  he  could  not  have  endowed  lus  owne 


i««pa 


8)  3£.3.i8.   By  Herle^  the  assignment  shall  bar  in  such  a  case.   Hal.MSS. 
'9)  Ace.  Peik.  404. 

10)  A  quaere  is  made  of  this  in  1  Ro.  Abr.  682. 
^11)  And   yet  guardian  in  chivalry  had  onlv  «  chattel  interest.  ^  See 
post.  38.  b.  wheceit  is  explained  why  a  dower  might  be  brousfat  against  him. 

fi3  )  But  not  after  entry  of  the  guardian.    gH.6.6,    Hal.  MSS. 
13)  See  further  as  to  assignment  of  dower,  post.  39.  b.    Perk.  sect.  393  to 
433.    Hugh,  on  Orig.  Wr.  194  and  198.    New  Abr.  Dower  D.  and  Vin.  Abr. 
JDioer  S.  to  A.  a. 

(1)  No  reference  to  the  Year  Book,  in  L.andM.  Roh.orP.  It  was  first 
inserted  in  Redaian*s  edition.  See  the  observattea  on  this  addition  to  Litdeccm^ 
post.  j6.  m. 


L.  1.  C.  5.  Sect  40-        Of  Dower.  [35.  a.  35.  b. 

wile  (14);  and  albeit  the  tenant  for  life  died,  living  the  htn- 

bandy  yet,  quod  initio  turn  valet^  tractu  temporis  non  0^.  3. 

[35.1  CC^  eomxdescet.     And  for  the  most  part,   dower  ad  '^'-  3^*  **•) 
^  *  J  oiiitoH  eedetuB^  and  er  auensu' pairiSf  ensue  the  nature 
of  a  dower  at  Uie  comnum  law.    And  for  these  the  wife 
oay  have  a  writ  of  dower,  albeit  they  be  certaine,  as  for  the  third 
part  at  the  common  law  (a). 

^  And  his  samte  and  hare  appateni/'    It  must  be  mich  a  sonne 
and  heire  apparent,  as  must  continue  an  heire  i^parent,  and  there- 
fore the  youngest  sonne  and  heire  apparent  cannot  endow  his  wife 
ex  asMtnsupairisj  of  lands  whereof  tne  father  is  seised  in  fee  of  the 
nature  of  Boroi4;h  EngUsh^  because  the  father  may  have  another 
sonne,  and  then  tlie  husband  is  not  heire  apparent:  and  it  is  in 
renpect  of  the  ccmstant  and  perpetuall  apparance,  that  the  sonne  ru  •  v 
and  heire  iqpparent  may  endow  nis  wife  <n  his  fiither's  lands.  And  Dower  liL 
so  it  is  of  kmds  in  Gavelkind:  [k]  and  this  is  die  tcason  that  dower  9  H.  3. 
ex  astentu  Jratris^  or  comangumei^  is  not  good,  for  that  albeit  he  I>owcrioi. 
iaheiie  apparent  at  that  time,  yetfor  the  common  possibility  that  "  ^  ^  w  n 
he  may  have  issue,  and  every  issue  that  the  brother  or  cosin  should  ^^^         ^ 
have  afterwards  shall  exclude  him,  he  is  no  such  heire  ^parent  99  £.3. 
as  the  law  intendeth.     [/]  But  an  endowment  ex  assensu  matris^  IXiw.  134. 
IS  as  good  as  ex  astensupatris,  because  there  is  an  apparance  of  a  N  ^*  ^-  ^ 
constant  and  perpetuall  heire.     And  some  have  said,  that  if  the  ^'  ^'  ^^*  ^  ^ 
fikther  after  his  assent  be  attainted  of  treason  or  felony,  that  the  \\h.^^,  ''^ 
wife  in  that  case  loseth  her  dower,  because  her  husband  doth  not  Ambr.  Gorge** 
continue  heire  (3).  om,  6  Co.  as. 

*'  When  he  is  married^  endonoeth  his  wifeJ'  [m]  In  this  case,  M  9  H.  3. 
albeit  the  freehold  and  inheritance  is  in  me  father,  yet  in  respect  boVwr  199. 
(as  hadi  been  said)  of  the  constant  and  perpetuall  npparance  of  ^^^'  38*  •-) 
the  teire,  the  heire  apparent  doth  endow,  and  the  father  doth  but  e  £,  |*  ^ 
aasent.  And  therefore  where  the  father  did  endow  the  wife  of  his  Dower  154. 
somie  and  heire  apparent,  that  endowment  was  holden  void, 
because  the  husband  in  that  case  must  endow,  and  the  fether 


And  it  is  holden  in  9  if.  3.  Dower  199(4))  TtM  if  the  heire  ^L^J^ 
iqiparent  be  within  age,  yet  the  endowment  ex  assensu  patris  is  ^^^"'^  ^99- 
good.    Note,  LiUleian  in  the  case  of  dower  ad  ostittm  eedesi^f 
dodi  put  the  husband  of  ftkll  age,  but  here  of  the  dower  ear  asfeimi 
pairisy  he  speaketh  generally. 

"  And  assignes  the  quantity  andparcM*    So  as  both  in  dower 
ad  [«]  ostium  eedesia^  et  e±  assensu  patriSf  the  certainty  must  be  H  0  HI  3. 
expressed.    And  therefore  where  books  speake  of  a  moiety,  it  ?^^^^ 
is  mtended  (as  hath  beene  said)  of  an  halfe  in  certame  (5).  q  £.'«    *^^'  "^ 

Dower  154. 
«<  AJUr  the  death  if  the  «oii,  the  toj/e  shall  enter.**    In  this  case 
after  the  death  of  me  husband  the  wife  shall  enter,  or  have  a 
writ  ef  dower  albeit  the  father  be  alive^ 

'*That 


(14)  S.  p.  ace.  Perk.  445- 
t)  See  ace.  ante  34*  b.  n.  3.  (3)  See  Plowd.  Quser.  181. 


14)  This  look  is  not  to  the  purpose*    HaLMS& 


^5)  Doioer  good^amjutysniAmmoninih^soidbook,  Vid.aate.  HaLMSS. 
SeeaocgH.  3.  Dower  190^  which  if  thft  book  meant  by  lord  Hale.  See 
abo  ante  34.  b.  n..  1. 


35.  b.] 


Of  Dotver.         L.  1.  C.  5.  Sect. 40. 

^'  That  it  behooveth  the  toife  to  have  a  deed  ofthejatket  to  prove 
f^is  a$sent  to  this  endowment" 


[o]  Bract,  lib.  a.  «  A  deed,'*  factum.     This  word  (deed)  in  the  undentanding  of 

Jo.  33.  &c.  &  ^e  common  law  is  ed  instrument  written  in  pardunent  or  paper, 

Ti5l  ?«i^?.  «r  Tol  whereunto  ten  tfaincB  are  necessarily  incident:   viz.   First, 

66. 101.  writing.     Secondly,  m  parchment  or  paper.     Thirdly,  a  pevMn 

Fiet.  1.3.  ca.  14.  able  to  contract.     Fourthly,  by  a  sufficient  name^     Fifthly,  a 

a.  lib.  e>.  ca.  33.  person  able  to  be  contracted  with.    Sixthly,  by  a  sufficient  name. 

^  6**  ?  ^c^*  ^*  Seventhly,  a  tiling  to  be  contracted  for.     Eighthly,  apt  words 

Post.  aao.  a!  ^  required  by  law.     Ninthly,  sealing.     And  tenthly,  aelivery.     A 

a  Ro.  Abr.  ai.)  deed  cannot  be  written  upon  wood,  leather,  cloath,  or  the  like, 

(5  Co.  74.  76.)  but  onely  upon  parchment  or  paper,  for  the  writing  upon  them 

\v)  4  E.  a-  can  be  least  vitiated,  altered,  or  corrupted. 

£2*  '1^   70*  ^^ ^  ^^^^  f /'^  ^^  alledged  in  cotmt  or  plea^  regularly  it  must  be 

4  £.2.  Ley  78.  shewed  to  tHe  court  (6),  to  the  end  the  court  may  judee  whether 

07  H.  6. 10.  there  be  apt  words  to  make  it  a  good  contract  according  to  the 

37  H.  B.  03.  rule  of  law,  whereof  more  shall  b^  said  in  the  Chapter  of  Con- 

fr  c  ^8  ?^  ^  ditioiis.    But  if  non  est  factum  be  pleaded  {7),  because  thereby 

vIKS 
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(6)  Where  a  deed  ought  to  be  shewn.  Vid.  12  H. 7. 12.  9  H.  7. 15.  oE.^.  53. 
4fr.  7.  10.  14//.  8. 18.   18//.  8, 9.  F.N.B. 210,  E.  in formedon,  Dr.L,ei/Jicl/rs 
case  10  Rep.     Where  a  thing  cannot  pass  without  deed  m  respect  of  the  nature  of 
the  things f  as  herbage  covunon  in  gross,  Sfc,  one  ought  to  sheto  deed.     So  in  respect 
of  the  qucdity  of  the  lessor  y  as  count  or  piea  of  demise  qfahbot  toith  consctU  of  con  ^ 
vent  7.   36  Ellz.  Gaffe  and  Thurston,  mayor  and  commonalty  P.  5  Jac.  B.  R. 
Gamons  and  Kenton,  master  andfdlofws  of  a  college.  P.  9  Jac.  Lord  Norris*s  case 
B.  11.  But  yet  count  in  ejectment  of  demise  by  husband  and  wife  is  good  without  shew^ 
ing  deed,  though  wife  cannot  demise  without  deed,  as  it  seems.  Du,  91*  when  one  dc^ 
dares  on  a  deed,  where  it  is  not  necessary.  Count  in  eiectione  nrmae  on  demise  per 
scriptum  indentatum  without  shewing,  and  yet  good.  M.  42, 43  £1.  B.  R.  Hall  and 
Mather ;  and  it  seems  that  defendant  maU  not  have  oyer.     Count  in  debt  for 
rent  on  demise  of  the  reversion  in  scriptis  hie  in  curia  prolatis>  yet  the  other  shall 
not  have  oyer  of  the  testament.    1651  Fitton^s  case.     A.  covenants  with  B.  to  stand 
seised  to  the  use  of  C,  his  son:  the  son  may  plead  this  deed  without  shewing  it, 
because  the  estate  is  executed  by  the  statute,     H.  11  Car.  B.  R.    CrooJc  n.  1 2. 
Stockman  and  Uampson.    M.  5  Jac.  C.  B.     So  it  seems,  if  it  teas  with  the  party 
himself.  M.  6  Jac.  C.  B-     Debt  on  obligation  by  commissioners  ofbanJcmnt  good 
without  shewing  deed,  H.  6  Car.  B.  R.  Crook  n,  S'  Gay  and  Fidder,  Hal.  MS S. 
See  further  on  shewing  ef  deeds  and  oyer  in  Coitl.  Dig.  Pleader  O.  P.     Wife, 
vol.  1,  part  1,  page  121.  vol.  2,  page  1,  and  Sheph.  Touchst.  73,  but  most  fully 
in  Vin.  Abr.  F^aitSj  M.  a,  to  M.  a.  32. — [Note  a2o.] 

(7)  Wllere  to  plead  non  est  factum.  Dy.  112.  In  case  ^sigillum  avulsum 
'  te/bre  issue,  one  may  plead  non  est  factum.  7  H.6.  18.  ^a  deed  be  suspicious 
by  rasure  or  avulsion  of  seal,  the  party  on  oyer  of  deed  may  demur ^  and  put  it  into 
the  judgment  of  the  court,  or  plead  non  est  factum.  T.  40  £1.  B.  R.  Rot.  202. 
Obligation  with  condition  to  save  hamdess  against  Tracey  with  a  tHank :  a  stranger 
after  delivery  flls  up  the  blank  with  a  christian  name  by  consent  (^f  the  obligor  f 
yet  adjudged  to  avoid  the  deed,  because  material.  But  if  ike  addition  is  not 
material,  as  the  addition  of  a  county,  and  it  be  by  a  stranger,  it  doth  not  avoid 
the  deed,  though  if  by  the  party  himself  it  doth  avoid  it.  Vid  H.  43  Eliz-  Cam. 
Scacc.  the  case  nfFox  ana  Markham,  Vid.  Noyfo.  112.  ir.  487.  A>  B.-and  C. 
fvfe  botind  joiniiy  and  severally :  the  seal  of  A.  is  torn  ojf$  in  debt  lagainst  B, 
he  may  plead  non  est  factum.  But  lif  A.  B.  and  C.  cooenant  seteraUyy  tina  the 
seal  of  A.  is  torn  offi  it  will  not  cedoid  against  the  others.  5  i2q!».  23.  Vtde  wiiere 
by  rasUte  of  the  deed  the  interest  is  lost.     IVhere  a  thin^iriay  pass  tvif  A«m#  detd^ 

BS 
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ttie  sealing,  delivery,  or  other  matter  of  fact  is  denied,  it  shall  be 
tried  by  the  country.    Of  deeds  some  be  indented,  and  some  be 
deeds  poll.     Of  indented,  some  be  bipartite,  some  tripartite,  some 
quadripartite,  &c.  whereof  more  shall  be  said  in  the  Chapter  of 
Conditions.     Also  of  deeds,  some  be  inrolled,  and  some  [^]  be  r?]BritfoL 
not  inrolled.  If  it  be  inrolled  according  to  the  statute  of  27  Hen,  8.  ^^'    j  ^ 
cap.  10,  it  must  be  inrolled  in  parchment  for  the  strength  and  f,,|,  33, ' 
eoDtinuance  thereof,  and  not  in  paper,  and  so  was  it  resolved  in  Fieta,  lib.  3, 
parliament  0:^  by  the  judges  in  anno  33  Eih.     Now  <"»  H-. 

[36."1  ^^^  ^^  ^^^  ®^*^ P*'**  ®^* <*^®^.»  y®" shall  read  thereof  C* ^"^  ^73) 
J  plentifully  in  our  bookes,  and  in  my  Reports;  which 
by  this  short  instruction  you  shall  easily  understand  ( 1 ) . 

**  A  deed  qfjeoffment.^*  It  is  properly  called  charta  Jeqffh' 
metUi  (3),  and  yet  if  such  a  deed  be  denied,  the  plea  is  non  est 
Jactum.  So-  as  of  deeds  some  concerne  the  realtie^  as  here  a  deed 
of  feoffement;  some  the  personaltie,  as  a  deed  of  gift  of  goods, 
obligations,  bills,  &c.  And  some  nixt,  whereof  more  shall  be 
said  in  the  Chapter  of  Releases. 

If  a  man  dehver  a  writing  sealed,  to  the  partie  to  whom  it  is  (i  Rol.  Abr.  <6. 

ntadcy  as  an  escrow  to  be  his  deed  upon  certaine  conditions,  Ike*  9  ^o- 137* 

this  is  an  absolute  deliverie  of  the  deed,  b^g  made  to  the  partie  JJ®^  ^^-    ** 

himself,  for  the  deliverie  is  sufficient  without  speaking  of  any  o^m!  PL  i i 

words  (otherwise  a  man  that  is  mute  could  not  deliver  a  deed),  ir.  39 h. 8. 

and  tradition  is  onely  requisite,  and  then  when  the  words  are  Dyer,  95. 

c:ontrarie  to  the  act  which  is  the  deliverie,  the  words  are  of  none  0  ^^^-  ^-  ^35* 

elfect,  non  quod  dktum  estysed  quod  Jaetum  est  inspkitur.     And  ^^^''o?  ^ 

hereof  thou^  there  hath  been  [rj  variety  of  opinions,  yet  is  the  Nfikn.75. 

law  now  settled  agreeable  to  judgemoits  in  former  times,  and  so  1  And.  4.  Cio. 

was  rt  resolved  by  the  whole  court  of  common  pleas  ( 3 ) .    But  it  £'•  BS4* 

may  be  delivered  to  a  stranger,  as  an  escrowe,  drc.  because  the  \^y^'  >97* 

bare  act  of  deliverie  to  him  without  words  worketh  nothing  (4).  Dy'?^3.  b. 

And  this  is  the  ancient  diversitie  \s\  in  our  bookes,  the  record  Dal.  104.) 

«4iereof  I  have  seene  agreeable  wi^  the  reason  of  our  old  W\  Tr.  43. 

bookes  (5).    And  as  a  deed  may  be  delivered  to  the  partie  u^J^^Jf'  . 

lacher  in  the  KiDg's  Beoch.     Hill.  13  Ja.  R.  in  the  Common-place.     (5  Co.  119.  b.)^ 
[t]  13  U.  8.    19  H.  8.  8.    4  £.  3. 18.     13  H.  4. 8.  (3  Co.  26.  b.     1  Leon.  140.     2  Ro. 
Lbr.  34.) 

without 


Al 


as  in  case  qffe(^ffment  or  lease,  though  tlie  deed  he  rased,  the  interest  continues* 
H.  10  Car.  B.  U.  Crook,  it.  8.  Muler  and  Manwaring,  But  if  lease  by  abbot 
and  convent  be  interlined  by  lessee,  the  interest  is  destroyed.  H.  9  Eliz.  rot.  1056. 
Bendl.  Arden  and  MichelL  Hal.  MSS. — See  further  as  to  pleading  non  est 
Jactum  to  a  deed,  Sheph.  Touchst.  74,  and  Yin.  Abr.  Fails,  N.  a,'  and  as  to 
rasure  and  alteration  of  deeds  and  breakmg  off  seals,  Sheph.  Touchst. 
68, 69.  Vin.  Paits,  T.  to  Z,  and  Com.  Dig.  Fait,  F.— [Note  2«i.] 

(1)  See  further  as  to  deeds.  Perk.  c.  2,  ante  6.  a,  and  n.  5,  there.    Sheph. 
Touchst.  c.  4.    Vin.  Abr.  tit  Deeds,  and  ako  tit.  Faits.  Com.  Dig.  Fait, 

!3  \  For  the  formal  parts  of  a  deed  of  feoffment,  see  ante  6.  a. 
3)  In  Mo.  697,  there  is  an  opinion  of  some  judges  in  39  Eliz.  to  the  con- 
txiary;  but  the  authorities  since  are  with  lord  Coke.   See  ace.  Mo.  642.    Noy  6. 
Hob.  246.    9  Co.  137.   Sty.  251,    6  Mod.  218. 

(4)  See  Djr.  167.  b. 

(5)  "SoUiytfdean  and  chapter  seal  a  deed,  it  is  their  deed  immediately;  but 
ifut  the  same  time  they  make  letter  of  attorney  tp  deliver  it,  this  is  not  their  deed 
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without  words,  so  may  a  deed  be  delivered  by  words  without  any 
act  of  deliverie  (6),  as  if  the  writing  sealed  lyeth  upon  the  taUe, 
and  the  feoffor  or  obligor  saith  to  the  feoffee  or  obbgee,  Goe  and 
take  up  the  said  writing,  it  is  sufficient  for  you»  or  it  will  serve  the 
tume ;  or,  Take  it  as  my  deed,  or  the  like  words,  it  is  a  sufficient 
delivery  (7). 

Of  deeds  and  their  distinctions  you  shall  reade  excellent  matter 

ft]  Bnct  Ilk  3.  in  antiquitie.    [i]  Cariarum^  alia  regioy  aUa  privaiarum^  ei  regia" 

toL  33.  b.  FIcta,  y.,^^^  ^11^  privaUii  alia  communis^  et  alia  univenitatis*  Prvoaiarum^ 

8- cap- 14-     ^i^  de  purofeqffumento  et  simptici^  alia  defeaffamcKto  condttumali 

give  conventionalif  aUa  de  recognitione  purd^  vel  conditionaUy  alia 

de  quieie  chnuMiiat  aUa  de  canfirmationef  S^e.     Verba  inteniionij 

non  ^  cttntray  debent  ituervire* 

\u\  Fleta,  lib. 6,       Carta  nan  est  [u]  nisi  vestimentum  donationiSn     Carta  non  est 

ca.  98,  '  nisi  vestimentum  orationis.    Nemo  tenetur  armare  adversarium  sutan 

BnctoDflib.  a,    contra  se*     Scriptum  est  instrumentum  ad  instruendum  quod  mens 

fo.  34-  x^.     Carta  est  kgatus  mentis,    [tv]  Benignm  suntjacienda  in- 

[w]  Bracton,       ternreiationes  cartarum  propter  sinndicitatem  laicorum,  ut  res  magis 

lib.  a,  fo.  94, 95.  ^^at  qu€hn  pereat.    NthU  tarn  [x J  conveniens  est  naturali  aquttati, 

[x]  Idem,  1.  s,  qu^m  voluntatem  domini  vdentis  rem  suam  in  aUum  transferre 

*>.  18.  ratam  habere* 

MPI. Com. ID  [y]  Re^  verbis^  scriptOf  consensu  traJitumef 

Tbropnaiton's  Junctura  vestes  sumere  pacta  sclent. 

case,fol.  101.  b.  *^ 

Verba  cartarum  fortius  acapiuntur  contra  proferentem^    Generate 
dictum  generaUter  est  intdhgendum,     Verwi  debent  intdUgi  secuu" 
dum  su^ectam  materiam.     Carta  de  non  ente  non  valet, 
M  3E.  3.  Note,  the  father  may  \a]  make  a  deed  to  the  wife  of  his  sonne. 

Bower  19^.        and  so  is  the  law  holden,  for  tliat  the  father's  land  by  his  assent 
B  E.  3.  is  charged  with  a  future  freehold  ^hereunto  a  deed  is  requisite  s 

I^er  164.        but  to  a  dower  ad  ostium  ecclesia  no  deed  is  reauisite.    And 

4oi:?3?43.        ^^^®  ^^  ''  ^^^  ^^^  ^^^  (^^  ^^"^  ^^  made  the  audition  to  our 

author)  to  vouche  44  JE.  3.  fol.  45,  because  the  author  himsetfe 

J  ft]  11 H.  3.        vouched  it  not,  for  if  he  [6]  meant  to  have  vouched  authorides, 
>ower  186.        he  would  have  vouched  more  than  one  in  this  case,  and  those  that 


Vid  Stat.  i3  fo.  43. 

Wallue  anno  " 

1 3  £.  1 ,  fol.  1 8,  ia  veteri  magna  carta.    47  H.  3.    Dower  1 74. 

An 


till  ddroery.  T.  si  Jac.  B.  R.  rot.  662,  Hamard-  and  Fukher.  Hal.  MSS. 
As  to  the  former  pomt,  see  ace.  Pav.  44.  3  Leon.  97,  and  Cro.  Eliz.  167,  and 
as  to  the  latter  point  the  case  cited  by  lord  Hale  in  W.  Jo.  170,  and  Palm.  504, 
according  to  which  the  court  was  divided  in  opinion — [Note  aa^,] 

(6)  The  obligor  seals  obligation^  and  throws  it  upon  the  table  without  other 
circumstancex ;  this  is  not  a  ddivery.  But  if  he  throws  it  towards  the  obligee^ 
or  if  the  obligee  immediate^  takes  ity  and  the  obligor  says  nothings  it  is  a  ddnmy, 
M.  29  and  30  Eliz.  Rot.  636.  Staunton  and  Chambers,  Hal.  MSS. — See  S.  C. 
in  Ow.  95.    Cro.  Eliz.  133.  Dy.  ed.  1688,  fo.  193.  b.  in  marg.— [Note  333.] 

(7)  Trin.  3  EHz.  Gibson  vers.  Tenant,  Bendl.  n.  140.  Hal.  MSS.— See  S.  C. 
in  N.  Bendl.  93,  and  Dy.  193.-866  further  as  to  the  delivery  of  deedsj  Sheph. 
Touch8t.57,  Com.  Dig. /W#  A, .  9  yiir«  Abr.  Faifo,  I  md  K. 
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An  aasignment  of  dcm^r  [d]  dther  ad  otUum  eedetia,  or  ex  id\  f.  N.  B. 

4MsteH9u  pairitt  may  he  made  of  more  than  a  third  part.    But  the  i6o.  p. 

ancient  law  was  that  no  greater  asBignment  could  be  made  in  Crla&^il*  1>^-  6- 

those  cases  but  of  a  third  part,  but  lesse  might,  as  appeareth  in  ^^  *'  **  ^ 
GlanvilL 


Sect.  41. 

y^  NX)  if  after  tite  death  of  her  hnuband  the  entreth,  and  agree  to  any 
such  dower  of  the  said  dowers  at  the  church  doore,  Sfc*  then  she  is  con-- 
chided  to  claim  any  other  dower  by  the  common  law  of  any  the  lands  or 
tenements  which  were  her  husbands.  But  if  the  will,  she  may  rtfuse  such 
dower  at  the  church  dore,  Sfc.  and  then  she  may  be  endowed  after  the  course 
of  the  common  law. 

*'  S^^^  i*  concluded  to  claim  any  other  dotoer  by  the  common 
law.'*    (8)  Wherein  a  diversitie  is  to  be  observed  be- 
tween a  dower  ad  ostium  ecdesue^  or  ex  assensu  patris,  (DocPU.  149.} 
[36.1  ^^^  ^  (j^  joynture  or  estate  made  to  the  wife  in  satis-   vemoii'scasc, 
i«  *  I  faction  of  her  dower,  for  one  of  those  dowers  beinir  ^^}'  ^ 
*•  -*  assented  unto  is  a  barreofthe  dower  at  the  common  kw,   l^i^^' 
but  a  joynture  was  no  barre  of  her  dower  at  the  common  law.  Scire  fkc  99. 
For  a  right  or  title  that  one  hath  to  a  freehold  cannot  be  barred  ao  £.4. 3. 
by  acceptance  of  collaterall  satisfiu:tion  (1).    But  a  woman 
cannot  bive  a  double  dower,  vis.  ad  ostium  ecdesus^  tfc.  and  at  (Pj-  ^-  ^ 
the  common  law,  for  the  wife  of  one  husband  can  have  but  one  3^*^'  **^ 
dower.    But  since  Littleton  wrote,  by  the  statute  of  37  H.  8,  if  s7H.8.csp.  10. 
a  joynture  be  made  to  [a]  the  wife,  according  to  the  purvieu  of  M  i^  C^  3. 
that  statute,  it  is  a  barre  of  her  dower,  so  as  me  woman  shall  not  Kwer  158. 
]iave  both  joynture  and  dower,  and  to  the  making  of  a  perfect  ^'^^^^^^^' 
j^fnture  within  that  statute  size  things  are  to  be  observed.  "^^^ 
Fmtt  her  joynture  bv  the  first  limitation  is  to  take  effect  for  her  (4C0. 1 . 
life  in  possession  of  profit  presently  after  the  decease  of  her  ^^*       ' 
husbancL    Secondly,  tnat  it  be  for  the  temie  of  her  owne  life,  or 
greater  estate.    Thirdly,  it  must  be  made  to  herself,  and  to  no 
other  for  her.    Fourthly,  it  must  be  made  in  satis&ction  of  her 
whole  dower,  and  not  of  part  of  her  dower.    Fifthlyi  it  must 

either 


f  8)  Vid.  39  £.  1.  DoiDoer^  136.  177.— Hal.  M8S. 

{i\  Reni  granted  hf  parol  out  of  the  same  land  qf  which  she  is  dosotdUf  bats; 
not  i/out  of  other  land.  1  Mar.  Dy.  91.  Sturge's  case.  Hal.  MS8.  8cc  Cro. 
Eliz.  128.  But  though  a  collateral  satisfiurtion  is  not  pleadable  at  law  in  Imt 
of  dower,  yet  acceptance  of  a  term  of  years,  or  of  a  sum  of  money,  or  of  any 
other  kind  of  collateral  satisfaction,  in  lieu  of  dower,  is  a  good  bar  in  equity. 
See  Lawrence  and  Lawrence,  s  Vem.  365,  and  note  that  lord  Somers's  decree 
against  the  wife  in  that  case,  which  was  afterwards  revenMed  by  lord  keeper 
Wright,  and  finally  in  the  house  of  lords  was  objected  to»  not  on  account  of 
any  doubt  of  dower's  being  banable  m  equity  by  a  collateral  satisftctioB, 
but  mereh'  because  the  derae  to  the  wife  was  not  expressed  to  be  in  satis- 
faction of  dower.  See  further  as  to  bar  of  dower  in  equity  by  coUatmal 
sati8fiK:tion9 1  Eq.  Cas.  Abr.  Doiver  Bi  and^^Mod.  i5a«i^Noie  994.] 
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either  be  expressed  or  averred  to  be  in  satisfaction  of  her  dower*^ 
And  sixthly,  it  may  be  made  either  before  or  after  marriage, 
(i  Sid.  3.)  Concerning  the  first,  if  a  man  make  a  feoflment  in  fee  of  lands 

or  tenements  either  before  or  after  marriage  to  the  use  of  the 
husband  for  life,  and  after  to  the  use  of  A.  for  life,  and  then  to 
the  use  of  the  wife  for  life  in  satisfaction  of  her  dower,  this  is  no 
joynture  within  the  statute,  because  by  the  first  limitation  it  was 
not  to  take  effect  in  possession  or  profit  presently  after  the  death 
of  her  husband.  And  albeit  in  that  case  A,  should  die  living  the 
husband,  and  after  the  death  of  the  husband  the  wife  entreth, 
yet  this  is  no  barrc  of  her  dower,  but  she  shall  have  her  dower 
also  (2),  because  it  is  not  widiin  the  said  statute,  and  (aait  hath 
been  said)  by  the  common  law  it  was  no  barre  of  her  dower  ^3). 
3.  It  must  be  either  in  fee  taile,  or  for  terme  of  her  owne  life, 
for  aa  estate  for  life-or  lives  of  one  or  many  other,  or  to  her  for  a 
liundred  or  a  thousand  yeares,  &c.  if  she  lives  so  long,  or  without 
such  limitation,  is  no  Hirre  of  her  dower,  albeit  they  be  expresly 
made  in  satisfaction  of  her  dower,  causa  gud  supra  (4).  3.  If  an 
estate  be  made  to  others  in  fee  simple,  or  for  her  life  upon  trust, 
so  as  the  estate  remaine  in  them,  dbeit  it  be  for  her  benefit> 
and  by  her  assent,  and  by  exprcsse  words  to  be  in  full  satisfaction 
Leakr&tUn-  ©f  her  dower,  yet  is  this  no  barre  of  her  dower  (5).  The  fourth 
dAl^'scase,  jg  ^  plaine  as  it  needeth  not  any  example.    5.  A  devise  by  will 

^   ^'^  cannot  be  averred  to  be  in  satis&ction  of  her  dower,  unlesse  it 

(3 Co- ^5-  s7*)    be  60  expressed  in  the  will  (6).     6.  If  the  joynture  be  made 

before 


i2)  T.  26  Jac.   ShenoeWM  case.    Huit.  51.  accord. — Hal.  MSS. 
3)  But  giuere  whether  a  court  of  equity  will  not  confine  her  to  one,  and 
compel  her  to  elect  which  idie-will  have.    See  the  references  in  note  1,  supra^ 
and  the  case  *of  Tisett  and  Longdon  cited  in  Jordan  and  ISavage^  New  Abr* 
Jointure,  1^.  6.— [Note  225.] 

(4)  Vid.  M.  29  and  30  Eliz.  C.  B.  Rot.  354*  Decide  to  the 'wife for  *juears^ 
HaL  MSS. 

(5)  But  though  llhis  may 'be  true  aft  kw,  yet  it  is  now  setded,  tliat  a  trust 
estate,  being  eq^Uy  ceMun  und  beneficial  as  what  is  required  at  law,  or  even 
an  agreement  to  «ett1e  hmds  as  n  jointuto,  is  a  good  equitable  jointure  in  bar 
of  dower.  See  the  ease  oF  Jordan  and 'Savage  reported  in  New  Abt.Jotmture^ 
B.  5.--[Note  226.] 

.  (6)  10  Eliz.  jpy.  26B.  Hal.  MI^S.-^^But  though  a  devise  cannot  at  kw 
be  averred  to  be  in  satisfaction  of  dower,  if  the  will  is  silent,  yet  sometimes 
our  courts  of  equity  have  been  induced  by  special  circumstances  to  consider 
such  devises  as  a  satisfaction;  and  it  has  therefore  been  decreed,  that  the 
wife  should  make  her  eledaon  to  waive  her  dower  and  accept  under  the  will, 
or  to  waive  the  will  and  take  her  dower.  In  Lawrence  acnd  I^awronce,  1  Vem. 
463,  lord  oluncellor  Somers  made  such  a  decree;  because  he  inferred  an 
•inteetionto^ive  in  bar  of  dower,  firom  the  teatator's  having  devised  the  residue 
•of  his  tvAofc  estate  rto  another.  But  tbis  decree  was  reversed  by  lord  keeper 
Wri^h^  and  tbe  leveraal  was  afterwards  affirmed  in  the  house  of  lords,  and 
this  is  said  to  haive  -settled  the  doctrine.  1  £q.  Cas.  Abr.  Dotver,  B.  pi.  3, 
«id  aeeaee.  Prec.-ia  Chanc.  133.  Vin.  Abr.  J)evisey  T.  c-  pi.  45.  2  Atk.  427. 
.8  jfUk'^-  43^*  Seeako  the  case  of  Broughton  and  Errmgton  adjudged  in 
X^m.  I¥oc.  8th  Mar<di  1773.  However,  notwithstanding  the  doctnne  on 
v^ttch  the  case  irf*  Lawrence  and  Lawrence  *was  finally  decided,  and  the  fre- 
quent Tecegnilian  of  that  case,  devises  have  been  since  frecjuently  deemed  a 
satis&ction  ef  4mei^  on  acBonnt  of  ^esy  strong  and  qpecial  circumstances ; 

5^  as 
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before  marriage,  the  wife  cannot  waive  it  and  claime  her  dower 
\it  the  common  law ;  but  if  it  be  made  after  marriage,  she  may 
■waive  the  same,  and  claime  her  dower  (7).    I  have  touched 
these  points  the  more  summarily,  because  mcy  are  resolved  at 
large  with  the  reasons  tliereof  in  Vernon  s  case  ubi  supra*     So  as  Vide  Vcmon's 
to  comprehend  all  in  few  words,  a  joynture  (which  in  common  J»-'*»^b*»  "P™' 
understanding  extendeth  as  well  to  a  sole  estate  as  to  a  joynt 
estate  with  her  husband)  is  a  competent  livelihood  of  freehold 
for  the  vnfe  of  lands  or  tenements,  &c.  to  take  effect  presently  in 
possession  or  profit  after  die  decease  of  her  husband  for  the  life 
of  the  wife  at  the  least,  if  she  herselfe  be  not  the  cause  of  de- 
termination of  forfeiture  of  it-    Which  see  more  at  large  in  Ver-  Dyer,  19X112. 
nons  case  uhi  supra,  tf  a  joynture  be  made  to  a  wife  of  lands  before  3d8. 
the  coverture,  and  after  the  husband  and  wife  alien  by  fine  those 
lauds  so  conveyed  for  her  joynture,  she  shall  not  be  endowed  ^£ 
any  of  the  other  lands  of  her  husband.    But  if  the  joynture  had 
been  made  after  marriage,  notwithstanding  tfie  altena^n  by  the 
husband  and  wife  thereof  by  fine,  yet  seeing  her  estate  was  origi- 
nally waivable,  and  the  time  of  her  election  came  not  till  after  me 
decease  of  her  husband,  she  may  daim  her  dowet*  in  the  residtM^ 
of  his  lands.    But  in  the  odier  case,  the  joynture  of  the  Wife  made 
before  marriage  was  not  waivable  at  all.     Now  as  the  dower  'od 
ostium  ecdesuB  and  ex  assensu  patris^  is  better  for  the  wife,  be- 
cause in  respect  of  the  certainty  she  may  enter,  than  the  dower 
at  the  common  law,  where  she  is  driven  to  her  reall  action,  and  Brit.  cap.  loa, 
therefore  Briiton  calleth  dower  ad  ostium  mxlesia,  and  ex  assensu  ><^3* 

patris 


2k  where  allowing  the  wife  to  take  a  double  provision  would  bave  been  quite 
inconsistent  with  the  di^sitions  of  the  will.  On  this  latter  prbcijple  lord 
chancellor  Northington  is  said  to  have  decided  for  a  satisfaction  of  dower  in 
the  case  of  Arnold  and  Blempstead,  which  was  heard  in  July  1764,  and  lord 
chancellor  Camden  in  the  case  of  Villareal  and  lord  Galway,  whidi  was  heard 
soon  after  the  former  case. — [Note  227.] 

(7)  Though  she  he  \mthin  age  ut  vid^tur  »fc  tawmii  xfokive,  HaL  MSS.-*- 
The  important  question,  whether  a  jointure  oh  M  inftttft  before  marriage  m|y 
be  waived,  was  not  quite  settled  till  the  case  of  Drury  and  Drury,  which  was 
heard  before  lord  chancellor  NofrtMngtbn  in  ttitety  1  <3reD.  3.  The  points 
determined  by  lord  Northington  in  Iftaft  cafte  wtere,  l>  that  the  statute  of 
27  H.  8,  whidh  introduced  jomtures,  etteads  to  «d«tlt  women  duly,  uifanto  not 
being  particularly  nailaed;  and  thereibte  that  notivltlWtaiiding  a  jointure  on  an 
infent,  she  may  waive  thb  jbmture  and  refect  to  ««Afe  ^owert  «,  that  a  coreniuit 
by  tbe  husband  that  his  heirs,  executors^  or  administrators  shall  pay  the  wife 
an  annuity  for  her  life  in  full  for  her  jointure  and  in  bar  of  dower,  without 
expressing  that  it  shall  be  charged  on  anj  particular  lands,  or  be  secured  out 
of  lands  generM/^  is  not  a  good  equitatit  jointure  within  the  statute:  3,  that  a 
woman  being  an  infant  cannot  by  any  contract  previous  to  her  marriage  bar 
herself  of  a  dis^utive  share  of  her  husband's  personalty  m  caae  of  his  dying 
intestate.  From  this  decree  by  lord  Northington  Aete  #as  an  appeal  to  the 
l«9use  t>f  lords,  and  aftei*  hearing  1h6  jttdgles  ^eriMiH  t>a  the  qtt06tn)«i,  wh^6r 
a  Jointure  on  an  infant  could  be  waited,  on  whidi  they  wttre  divided  in 
opinion,  the  decrcfe  wa«  teRoJfe  retersed.  Sefe  ite  {ninted  oaaes  m  the  house  of 
lotds  of  the  year  1769.  Before  Bfmy  and  Drum  the  eoh  Judicial  opiaioitf 
as  to  the  effect  of  ^  jointure  on  an  tnftnt  wek«  sit  Jdtepii  Jekyfl's  m  Crag  and 
WiOis  against  its  ban^,  vnd  loud  Hardwicke's  in  Sc^  aad  Price,  and  in 
Harvei/  and  Ashley  to  the  cMtnty.  See  Ywl  Domr^  Q*  4«  P^*  ^8.  Barnard. 
Ch.  JRep.  117,  ana  3  Atk.  607.— [Note  228.] 
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fotris  establishment  of  dower  by  the  husband  and  assignment  of 
dower  after  his  decease  (for  nothing  that  is  uncertaine  is  establish- 
ed); so  a  joynture  (that  hath  the  force  of  a  barre  of  dower  by  the 
said  act  of  27  H.  8.)  is,  as  hath  been  said,  more  sure 
and  safe  for  the  wife  than  either  dower  (^  ad  ostium  PST^H 
ecclesufy  or  ex  assensu  patrU^  for  besides  it  is  as  certaane  I     a  *  1 
as  those  others,  and  she  may  enter  into  it,  after  the  death 
Bnct3ii.tib.4.  of  her  husband,  and  not  be  driven  to  her  action.    She  shall  not 
Briuoo,  ca.  15.    be  barred  of  her  joynture  albeit  her  husband  commit  treason  or 

felonie,  as  she  shall  be  both  of  her  dower  ad  ostium  eccksia  and 
ex  assensu  patris  by  the  common  law.  But  now  at  this  day  by  the 
1  £.  6,ca.  IS.  Statutes  of  i  J5.  6,  cap.  is,  and  5  E,  6,  cap.  11,  a  wife  shall  not 
5  £.  6,  ca.  1 1.  lose  any  title  of  dower  which  to  her  was  accrued,  by  the  attain- 
f^^  ^ferd*'^  ^^^  ^^  ^^'  husband  by  any  manner  of  murder  or  other  felony 
isiL.b.  '  whatsoever.  But  [a]  if  the  husband  be  attainted  of  high  treason 
Q]  Vi<L  in  the  or  petit  treason  she  Jiall  be  [b]  barred  of  her  dower  at  this  day» 
Chapter  of  Gar-  SO  long  as  that  attainder  standeth  in  force. 

raaty,  Sect,  t 

[c]FI.Coai.  ^^  Condudedf"*  commeth  of  the  [c]  yerbe  condudOf  which  ia 

v?i  h'  ^^  derived  of  can  and  claudo  to  determine,  to  finish,  to  shut  up,  to 

c^' A»<.  7^  estoppe  or  barre  a  man  to  plead  or  claime  any  other  thing.     Fid* 


Sect.  42. 

j^  if  D  noie,  that  no  wife  shall  be  endowed  ex  assensu  patris  in  forme 

aforesaidy  but  where  her  husband  is  sonne  and  heir  apparant  to  his 

father.    Qusere  of  these  two  cases  of  iowment  ad  ostiuoi  ecclesiasi  Sec.  if 

the  wife^  at  the  time  of  the  death  of  her  husband,  be  not  past  the  age  of 

9  yeares,  whether  she  shall  have  dower  or  no. 

(ABte33.a.)       **  7^0  wfk shall  be endoiioedf 

aaiabi 


before. 


»* 


'*  Quare  qf  these  two  cases  t^f  doiwment  ad  ostium  ecdesia,  Sfc. 
And  itseemeth,  that  these  dowers  being  made  by  assent,  &&  that 
the  same  are  good  albeit  the  wife  be  wiuiin  the  age  of  nine  year^ 
for  Consensus  tottii  errorem.  But  without  question^  a  joynture 
made  to  her  under  or  above  the  age  of  nine  yeares,  is  good. 


Sect.  43. 

jj  ND  note,  that  in  all  cases,  where  the  certaintie  appeareth  what  lands 
■^  or  tenements  the  wife  shall  have  for  her  dower,  there  the  wife  may 
enter  after  the  death  of  her  husband  without  assi^nement  of  am/.  Bu$ 
where  the  certainhf  appearesnot,  as  to  be  endowed  oj  the  third  part,  to  have 
in  severalty,  or  the  moiety  according  to  the  custom  to  hold  in  severaltie,  in 
such  cases  it  hehoveth  that  her  dower  be  assigned  unto  her  after  the  death  of 
her  husband ;  because  it  doth  not  appeare  before  ass^inementf  whai  pari  of 
the  lands  or  tenement$  lAe  shaU  have  for  her  dower. 

t  PrMf^ sus.  747.  "  ^^^ 
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*^  yi^D  nate^  that  in  all  cases,  S^J'    In  all  caies,  where  the 
demand  of  the  dow^  is  certaine,  as  in  case  of  dower  ad 
asimm  ecdesue  or  ex  assensu  patris,  there  the  wife  after  the  death  40  £.  3.  aa.  43. 
of  dbe  husband  may  enter (i).     But  where  the  demand  is  unoer-  45  £•  3*4- 
taine,  as  in  writs  of  dower  at  the  common  law,  there  albeit  the  ^^  j'^ 
thing  itselfe  be  certaine,  yet  shall  she  not  take  it  without  assigne-  a  £.  a. 
ment.    As  if  a  woman  bring  a  writ  of  dower  of  three  shillings  Eotrj  75. 
renty  albeit  she  ought  to  be  endowed  of  one  shilling,  yet  cannot  (Ant.  34  b.) 
she  after  judgment  distrein  for  twelve  pence  before  as- 

[3^7  n  signment  (3),  because  the  demand  was  o:>  uncertaine. 
1^  *  I  And  so  it  is  if  two  tenants  in  common  be,  and  the  wife 
of  one  of  them  bring  a  writ  of  dower  to  be  endowed  of  a 
Ifaird  part  of  a  moitie,  and  have  judj^ement  to  recover,  yet  cannot 
slie  enter  without  assignement,  albeit  the  assignement  cannot  give 
her  any  certainty,  because  her  husband's  state  was  incertaine 
See  more  of  this  before  Section  39. 


Sect.  44. 

J^  UT  if  there  be  two  Joyntenants  of  certaine  land  in  fee,  and  the  one 
alieneth  that  which  oelongeth  to  him,  to  another  in  fee,  who  taketh  a 
mtfe,  and  after  dieth ;  in  this  case  the  wife  for  her  dower  shall  have  the  third 
part  of  the  moitie  which  her  husband  purchased,  to  hold  in  common  (as  her 
part  amounteth)  with  the  heire  of  her  husband,  and  with  the  other  jointe* 
naut,  which  did  not  alien,  for  that  in  this  case  her  dower  cannot  be  assigned 
inf  metes  atid  bounds. 

Of  this  sufficient  hath  beene  said  before,  and  that  in  this  case 
the  wife  cannot  enter  without  assignement. 


Sect.  45. 


j^  ND  it  is  to  be  understood,  that  the  wife  shall  not  be  endowed  of  lands 
^^  or  tenements,  which  her  husband  holaeth  joyntly  tvith  another  at  the 


of  his  death ;  but  where  he  holdeth  in  common,  otherwise  it  is,  as  in 
the  case  next  abovesaid. 

^HE  reason  of  this  diversity  is,  for  that  the  jointenant,  which  OJ^*  ^^* 

surviveth,  claimeth  the  limd  'by  the  feoffinent,  and  by  sur-  ^') 
▼ivorshippe,  which  is  above  the  title  of  dower,  and  may  plead  the 
feoffinent  niade  to  himselfe  without  naming  of  his  con^Mignion  that 

died, 


(1 )  It  seems,  that  though  it  be  assigned,  the  freehold  is  not  in  her  till  entry* 
9-B.3  5— Hal.MSS. 

(fl)  But  videtur,  thai  q/ter  the  third  part  set  out  by  the  sher^she  nuiy  enter 
imfmiduMiely  h^bre  the  writ  returned,  Ye0  as  to  the  damages  the  wit  ought  to 
Ar  returned,  because  anathejhjudgmmtt  is  to  he  green*  M.  19  Jac  B.  R.  Hamrd 
venus  CavenOA.    Yid.  }o  £&.  Dy.  i72..iIaL  MSS^Note  229.] 
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died,  as  ahall  be  md  hereafter  in  his  propet  place;  but  tenants  in 
common  have  several  freeholds  and  inheritances,  and  their  moi- 
ties  shall  descend  to  their  several  heires,  and  thei^ore  their  wives 
shall  be  mdowed. 


ff>  Sect.  46.  rsS.l 


[i«] 


yJ  ND  it  is  to  be  understoodf  that  if  tenant  in  taile  endowetb  his  zcife  at 
the  church  doortj  as  is  aforesaid,  this  shall  little  or  nothing  at  all  availe 
the  mfe,  for  that  after  the  decease  of  her  husband,  the  issue  in  taile  may 
enter  upon  her  possession  ;  and  so  may  he  in  the  reversion,  if  there  be  no 
issue  in  taile  then  alive. 

^PHE  reason  of  this  is,  for  that  tenant  in  taile  is  restrained  by 
the  sayd  statute  of  13  £.  1,  dedonis  condiHonalibtis* 
And  so  did  our  author  take  the  law  in  his  learned  reading. 
Vide  Sect  194.  Here  oiu:  author's  reason  is  ^fine,  and  therefore  such  an  endow* 

ment  is  not  to  be  made  because  it  is  to  no  end. 


Sect.  47. 

j^  LSO,  if  a  man  seised  in  fee  simple,  being  within  age,  endotweth  his 

tffife  at  the  monasterie  or  church  aoore,  and  dieth,  and  his  tcife  enter ^ 

in  this  case  the  heire  of  the  husband  ma^  out  her.    But  otherwise  it  is  (as 

it  seemeth)  where  thejather  is  seised  in  fee,  and  the  sonne  within  age  endcitp* 

eth  his  wife  ex  assensu  patris,  the  father  being  then  of  full  age. 

n^HE  reason  of  this  diversitie  is,  for  that  in  the  first  case  the 
Vid.  9  H.  3,  husband  within  age  is  seised,  and  therefore  he  beine  within 

tit  Dower  197.    ^g^  cannot  by  a  voluntary  act  bind  himself:  otherwise  it  is,  where 
(Ante  34.  a)      he  doth  an  act  whereunto  he  is  compellable  by  law,  but  in  the 

latter  case  the  father  which  giveth  the  assent  is  seised  of  the  free- 
hold and  inheritance,  and  the  sonne  therein  hath  nothing,  and 
therefore  his  heire  shall  not  avoide  it  in  respect  of  his  infancy. 


Sect.  48. 

ydLSO,  there  is  another  dower,  which  is  called  dowment  de  la  pluit 
beale.  And  this  is  in  case  where  a  man  is  seised  qffortt/  acres  of 
land,  and  he  hoUeth  twenty  acres  of  the  said  forty  acres,  of  one  hy  knights 
service^  and  the  other  twenty  acres  of  another  in  socage,  and  taMh  ^tfe^ 
and  hath  issue  a  sonne,  and  dieth,  his  sonne  being  wiSiin  the  age  qffovrr 
teene  yeeres,  and  the  lord  of  wham  the  land  is  holden  by  kmghis  service 
entreih  into  the  twenty  acres  holden  of  him,  md  hoideth  ikem  us  gardSm 
in  chwalrie  during  the.  nonage  of  the  iMfunt,  and  the  nu^her  ef  tii/e  infant 
entreth  into  the  residue,  ana  oceupieth  it  as  gardein  in  socage :  if  in  tkie 

case 
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<ase  the  mft  bringdh  a  writ  of  dower  against  the  gardein  in  chivalry,  to 
be  endowed  of  the  tenements  holden  by  knights  servicCf  i$i  the  kiiig^s  court f 
or  other  court,  the  gardein  in  chivalry  may  pleade  in  such  case,  all  this 
matter,  and  shew  how  the  wife  is  gardein  in  socage,  as  aforesaid-^  and  pray 
that  it  may  be  adjudged  by  the  court,  that  the  wife  may  endow  her  selfe 
de  la  pluis  beale,  i,  e.  of  the  most  faire  of  the  tenements  which  slie  hath 
as  gardein  in  socage,  after  the  value  of  the  third  part  which  she  claimes 
by  her  tvrit  of  dower,  to  have  the  tenements  holden  by  knights  service. 
And  if  the  wife  cannot  gainsay  this,  then  the  judgement  shall  be  given, 
that  the  gardein  in  chivalry  shall  liold  the  lands  holden  of  him  during  the 
nofiage  of  the  infant  quit  from  the  woman,  4r<?«(i) 

y^A^D  the  hrd  of  Huhom  the  land  is  holden  bu  knights  sernce 

entreth  into  the  twenty  acres  holden  of  him.*     For  he  is  not 

possessed  as  a  gardein  against  whom  a  writ  oi  dower  lieth,  untiH 

he  doth  enter.     Of  the  wardship  cX  the  foody  he  is  pos- 

[38.*1  B^^'^^  before  seisure,  ^  because  it  is  transitory,  but 
Y^    J  he  is  not  possessed  of  the  land  untill  hie  enter,  beoaose 

it  is  permanent.     And  therefore  if  he  doth  not  enter,  i^Ui 35) 
the  heire  within  age  may  assigne  dower,  as  hath  been  said,  and  V^-^ statat. 
as  it  iqppeareth  afterwards.  cap-aT""*' 

'^  If  in  this  ease  the  txnfi:  brmgeth  a  norit  qf^  dower  a^inst  the 
gardein  in  chivalry.**     Albeit  [a]  the  gardein  in  chivalrie  or  the  [a]  44 E.  3. 13. 
grantee  of  the  king  of  a  wardship  hath  but  a  chattel  durine  the  4  H.  6.  u. 
minority  of  the  heire,  and  the  woman  shall  recover  a  ibeehiud  in  |^^^-  P"**  *3- 
her  writ  of  dower,  yet  after  the  gardein  as  is  aforesaid  hath   ^^  £.^3,^^' 
entered  into  the  land,  that  writ  lieth  against  him,  and  not  against  -  breve  657. 
the  heire  who  is  tenant  of  the  freehold,  because  tiie  law  liath  Temps  £.  i, 
trusted  the  gardein  to  plead  for  the  heire  witlun  age,  and  that  is  ^^^  ^^3- 
in  his  custody,  and  also  for  his  own  particular  interest,  and  by  ^^^^  ^ 
this  diyersity  all  the  bookes  be  reconciled  ( 1 )  t-  45  £.  3. 5. 

17  E.  3.  70.  1  H.  7.  17.  4  H.  7.  1.  4  H.  7,  aid  le  Roj  33,  38  £.  3.  13.  9  H.  €, 
6.  b.  39  £.  3.  8.  8  £.  a.  Dower  i6g.  8  £.  9^  breve  809.  sa  £.  4,  Dower  16. 
(9  Co.  17.) 

So  likewise  if  the  gardein  die,  the  wife  shall  have  a  writ  of  ^  ^  3-  5S* 
dower  against  his  executors ;  and  if  there  be  two  executors,  and 
one  of  them  alone  take  the  profits,  the  writ  of  dower  shall  be  ^  ^-  3*  ^^ 
omintained  against  him  only.   If  a  man  be  possessed  of  the  ward-  \'^^' 

ship  47  e:  3. 9  b. 

I  -   -         -  —         — . — ^^ — ■ — .  ■      ___^ — ^ 

( 1 )  Arut  that  the  ivife  may  endow  hersejf^  the  fairest  part  of  the  lands  which 
eke  hath  as  guardian  in  socage,  after  the  'oalue,  8fc*    L.  and  M. 

( 1 )  f  Nota  Pasch.  1653.  B.  R.  Ruiedy  1.  Grantee  of  wardship  qf  Ae  body 
cannot  assign  dofwer  ;  but  grantee  or  committee  of  wardship  qf  land  may,  though 
it  be  by  court  <^  wards, — 9.  Yet  court  ofwmrds  cannot  assim  dower  by  com^ 
mission,  but  it  ought  to  be  by  writ  de  dote  assignanda  out  of  chancery.  Accord* 
M.  35,  36  EHz.  C.  B.  case  of  viscountess  Btmdon^^^z*  ^nt  lessee  for  years  ff 
iand  by  the  guardian  cannot  assign  dower, — 4*  But  if  the  king  leases  the  land 
during  minority  of  the  heir  rendering  rent,  whether  he  be  a  committee  to  assign 
dowar  dubitatur.  Videtur  quod  non,  but  there  ought  to  be  dedimus  vel  com- 
nittimus  custodium:  «  E,  3.  13.  Husband  of  ward  in  right  of  his  wife,  and 
dower  against  the  husband  only.  Nota  H.  8  Jac.  C.B.  Nicholson  anaGower- 
1.  After  f}M  age  and  before  Uoery,  dtfwer  lies  against  the  heir,  and  cannot  be 
ass^ned  by  ike  king.  2.  Judgment  in  demer  against  the  heir  in  warddtip  shall 
bind  the  heir,  but  not  the  guardian.    Hal.  MSS.-i^[Mote  ago.] 
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ship  of  certaine  land,  either  joyntly  with  his  wife  or  in  the  right 
of  his  wife,  yet  the  writ  of  dower  lieth  against  the  husband  onely. 
Gardein  in  socage  shall  not  endowe  herselfe  de  la  pluis  btme 
without  judgement,  as  shall  be  said  hereafter. 

*'  The  gardein  in  chivalry  may  jleade.^    The  authority  of  Lit' 

tleton  is  (urect  that  the  gardein  may  plead  this  plea.     But  hereof 

ariseth  two  questions.     Firsts  whether  if  tlie  heire  be  vouched  by 

the  tenant  in  the  writ  of  dower  in  the  sard  of  the  gardein  (a), 

whether  he  coming  in  as  vouchee  may  plead  that  plea. 

The  second  is,  whether  if  the  gardein  in  (^  socage  r3Q.n 

have  not  sufficient,  as  if  the  land  holdcn  by  service  of  I     -      I 

diivalry  be  durtjr  acres,  and  the  lands  holden  iu  socage 

but  Bve  acres,  w)iether  she  shall  be  endowed  by  parcels,  viz.  to 

recover  five  acres  against  the  gardein  in  chivalry,  and  to  retaine 

five  acres.    And  as  to  the  first,  the  eardein  shall  as  well  plead  it, 

5  E.  3.  te.      •  when  he  comes  in  as  vouchee,  as  wnen  he  is  tenant.     And  as  to 

LL^dL;^  the  Mcond,  soae  sav  thiu  th^  demandant  in  the  writ  of  dower 

fbl  ^9^^^'    ^^^^  ^^^  assets  in  her  hands  to  the  value  of  her  dower,  so  as 

18  E.  3.  4.  bb     ahe  shall  not  be  partly  endowed  against  the  gardein,  and  partly 

retaine  in  her  owne  hands.    And  they  say,  that  the  judgement 

should  be  in  part,  that  is,  as  to  the  land  in  socage  in  severalty, 

^4  H^.  s6.        3iid  as  to  the  land  in  chivalry  to  recover  the  third  part,  and  com- 

f^Q^  ras       P^^  ^^  ^  ^^  ^^**^  in  8  JS.  4.  3,  that  damages  shall  not  be  reco- 

i^y  vered,  partly  against  the  defendant  in  an  appeale,  and  partly 

against  the  abettors,  but  entirely  either  against  the  one  or  the 
odber.  And  Litdeion  here  putteth  this  case  that  the  gardein  in 
socage  hath  assets  in  value,  and  seeing  it  is  a  dower  against  com- 
mon right,  they  hold  that  she  must  be  entirely  endowed  either 
r  1  a&  £.  1  ^^  herselfe  against  common  right,  or  against  the  gardein  accord- 
59.b.  4E.  s.tit.  ^  ^  common  right  But  [a]  yet  by  we  booke  in  95  E,  3.  52.  b. 
10  Hegitt  Jodie  s6.  lib.  Intrtt  as.    1 6  £.  3,  brere  657.   so  £.  3,  jadgmwit  1 75. 

and 


(3)  For  voucher  in  wardship  in  dower.— i.  If  the  heir  be  in  toardship  of 
guardian  in  chivalry ^  though  heoein  wirdship  of  many  ^  there  ought  to  be  voucher 
ofdl  having  the  heir  in  toardshytj  because  every  one  may  make  MfiBnce^  and  every 
one  shall  lose  proportionaUy^  But  several  writs  lie  against  several  guardians, 
16  J?.  3.  Briefe  657—3.  J^the  heir  be  in  wardship  of  one  or  many  guardians 
in  socage^  one  may  vouch  the  heir  in  wardship  or  may  vouch  at  large  as  it  seenu^ 
and  not  as  in  wardshipf  because  the  guardian  has  the  land  only  to  the  use  of  the 
infimt^-^^  If  the  heir  be  in  wardship  of  the  demandant  in  chivalry  he  ought  to 
vouch  in  wardsh^  of  the  demandant  f  but  if  he  be  in  wardship  of  the  demandant 
in  socagCy  there  it  is  in  the  Action  qf  the  feoffee  to  vouch  in  wardship  of  the  de* 
mandant.  Segistr.  Judicial.  54.  But  he  may  plead  in  bar^  and  pray  that  she 
shaU  be  endowed  de  pluis  bode  as  weU  as  guardian  in  chivalry^  ai  £.3.  38. 
35  J?.  5*  31.— 4.  But  if  A  having  4  acres  in  socage  and  3  acres  in  chivalry 
makes  feeffmerd  of  3  acres  of  socage  witk  warranty  and  dies^  the  heir  within  age, 
and  dower  is  brought  by  the  w^e  of  A.  against  the  feoffee^  dubitatur  if  he  may 
vouch  the  heir  in  wardship  of  the  guardsan  in  chivalry  onlyy  or  ought  to  vouch 
in  wardship  of  the  demandant  and  of  guardian  in  chivalry,  or  if  his  shall  only 
plead  in  bar  that  she  may  endow  hersdfcts  pluis  beale.  But  whether  the  voucher 
be  in  VMrdship  of  guardian  in  chivalry  oruu^  or  ^guardian  in  chivalry  and  de^ 
mandant  guardian  tn  socage,  the  guardian  shall  turn  all  the  loss  on  the  Jemandant 
as  it  seems.  Re^.  Judic.  54.  si  £.  3.  38.  25  £.  3.  51. — Hal.  M8S.  There 
is  an  obscurity  m  the  tlurd  part  of  this  annotation  by  lord  Hale,  which  the 
editor  oa  tranmting  found  himself  unable  to  remove.  See  further  on  the  sub* 
ject  In  Hugh,  on  Wg.  Wr,  16&— [Note  331.] 


L.  1.-  C.  ^.  Sect.  48.        Of.  Dower.  [39-  a. 

aad  tithers  i|t  appeareth,  that  she  majr  in  this  very  case  retaine 
for  party  and  recover  against  the  gardein  for  part  (2). 

Gardein  in  chivalry  [b]  shall  plead  in  barre  of  her  dower,  de-  p]  7  e.  3. 57. 

tainn^ent,  or  eloigning  of  the  body  of  the  ward,  because  his  mar-  8  £.  3. 7i> 

riage  dolh  appertaine  unto  him :  and  if  the  heire  come  in  [c]  as  ^^'  ^*-  *49-) 

vouchee,  he  shall  plead  the  same  plea.    But  he  shall  not  plead  r^^JoK3.|o. 

detainment  of  the  charters,  [d]  beoause  the  charters  concerning  q  £|  jyj\  330. 

the  inheritance  of  the  heire  belong  not  to  the  gardein  (3).    The  [e]  3  ^  3> 

gardein  in  chivalry  [e]  may  assigne  dower  of  the  lands  and  tene-  t>ow.  75. 

ments  he  hath  in  ward,  or  if  he  assigne  a  rent  out  of  those  lands  2.^*1 

in  allowance  of  her  dower,  it  is  good.    If  the  gardein  in  chivalrie  ^^^cap.  7. 

assigne  too  much  for  her  dower,  the  heire  shall  have  a  writ  of  (y.  n.  B.  148, 

admeswement  by  the  common  law  (4).    And  so  [/]  if  the  heire  149.) 

within  age  assigne,  before  the  gardein  enter,  to  the  wife  too  much  ^^^  3^7-) 

in  the  dower,  the  gardein  shall  have  a  writ  of  admesurement  by  {jf  1^  ^' 

the  statute  of  West,  2,  cap.  7.    And  if  the  heire  within  age,  be-  Reg.origiD.171. 

fore  the  gardein  enter  into  the  land,  assigne  too  much  in  dower,  Fiet  U.  5, 

he  himseUe  shall  have  a  writ  of  admesurement  at  full  age :  and  ca.  aa. 

some  have  said,  that  in  that  case  he  may  have  it  within  age.  ]^^J^  ^1 

[g\  But  if  the  heire  (before  the  gardein  enter)  endow  the  wife  of  p  j^  3  f^^ 

more  than  she  ought,  and  the  gardein  assigne  over  his  estate,  his  [^]  7  R.  9, 

assignee  shall  have  no  writ  of  admesurement,  because  it  was  a  Admes.  4* 

thing  in  action.    Also,  the  heire  shall  have  an  [h]  admesure-  J-^-  ^  h8,  1. 

ment  for  the  assignment  in  the  life  of  his  ancestor,  by  the  com-  t*J^7      «> 

mon  law,  [1]  and  a  writ  of  admesurement  lyeth  upon  an  assign-  p,  s.-b.  149, «. 

ment  in  chancery.  [t]  7  R-  3» 

sub.  sup.     13  H.  6.  Admea.  9.    F.  N.  B.  149.    25  E.  3.  51. 

**  Then  the  judgement  shall  he  pven^  that  the  gardein  in  chivalry 
ihaU  hM  the  lands  holden  of  htm  during  the  nonage  of  the  infant 
iguitjrom  the  toomany  S^c" 

*^  Judgement.*'    Judicium^  quasi  juris  dictum^  the  very  voyce 
of  law  and  right,  and  therefore  Judicium  semper  fro  veritate  acd" 
pUur.     The  ancient  words  of  judgement  are  very  significant,  (1 1^- Abr.  aoi. 
Cmisideratum  est^  8fc.  because  that  judgement  is  ever  given  by  p^  j^  a*\' 
the  court  upon  due  consideration  had  of  Uie  record  before  them : 
and  in  every  judgement  there  ought  to  be  three  persons,  actoTy 
reusy  andjutlex.     Of  judgements  some  be  finall,  and  some  not 
finali,  whereof  you  shall  read  more  hereafter.   And  now  to  returne 
to  our  author,  it  is  materiall  that  these  words  f^  cateraj  be 
explained  at  large,  viz.  Et  quod  pradicta  A.  (the  demandant)   aa  £.4.  Dow. 
capiat  de  terris  hared^  pradicti  in  custodiA  suS  existen*  ad  valen-   16.    16  E.  3, 
tiam  prced^  3.  partis  cum  pertinen*  tenenct  nomine  dotis  sua  pro  Wa»t.  i<x). 
prad    3.  varte  superius  per  earn  petit  (5).     Now  some  are  of  '♦^     ^' 
opinion,  tnat  upon  this  judgement  the  demandant  may  not  in  any 
sort  endow  herselfe  of  the  land,  because  she  cannot  do  an  act  to 
heiselfe,  but  she  shall  recoupe  the  third  part  of  the  profits  upon 

ner 


!t)  Vi4,  2  E,  3.  Vouch.  213.     13  E.  3.    Judgment  165.— Hal.  MSS. 
3)  Vid.  9  Rep.  15.  b.   Ann  Bedingfidd^s  awe.— Hal.  MSS.     See  further 
88  to  pleading  detamment  of  charters,  Hugh.  Orig.  Wr.  183.  Vin.  Abr.  Doa^r 
L.  M.  and  N. 

(4)  See  further  as  to  admesurement  of  dower,  Vin.  Abr.  Dofiaer  Q.  a.  and  as 
to  assignment  in  chancery,  Hugh.  Orig.  Wr.  171.  New  Abr.  Boxixr  D.  3. 

(5)  15  £•  3.  Dmer  ^.— Hal.  MSS. 
Vol.  I,  M 


39.  a.  39.  b-]         Of  Dower.      L,  1.  C.  5.  Sect.  49,  50. 

her  account,  and  be  endowed  a^inst  the  heire  at  his  fuH  age  (6). 
But  observe  what  Littleton  Bai£  in  the  next  Section:  but  before 
you  come  to  that,  observe  what  priviledge  the  common 
law  QC^  giveth  to  the  land  holden  by  Imights  service,  r39.~l 
viz.  that  it  shall  not  be  dismembered,  but  the  whole  [_  ))  '  I 
dower  taken  of  the  lands  holden  in  socage ;  and  the 
reason  is,  for  that  knights  service  is  for  tlie  defence  of  the  realm, 
which  is  pro  bono  puUico,  and  therefore  to  be  favoured. 


Sect.  49. 

>4  ND  note,  that  after  such  a  judgement  given,  the  wife  may  take  her 

neighbours,  and  in  their  presence  endow  herselfe  by  metes  and  bounds 

of  the  fairest  part  of  the  tenements  which  she  hath  as  gardein  in  socage  (1), 

to  have  and  to  hold  to  her  far  terme  of  her  life;  and  this  dower  is  called 

dower  de  la  pluis  beale. 

And  the  judgement,  viz.  tenend*  nomine  dotis,  proveth,  that 
she  may  have  it  for  terme  of  her  life,  for  every  dower  is  for 
t^rme  of  life. 


Sect.  50. 

y^  ND  note,  that  such  dowment  cannot  be,  but  where  a  judgement  is 
given  in  the  king's  court,  or  in  some  other  court,  &ic.  (2),  and  this  is 
for  the  preservation  of  the  estate  of  the  gardein  in  chivatrie  during  the 
nonage  of  the  infant. 

"  WHERE 


(6)  Where  judgment  shall  be  against  heir  and  where  against  vouchee.— 
1 .  Where  the  heir  of  the  husband  is  vouched  as  having  assets  in  the  same  founty^ 
and  the  demandant  acknowledges  it,  judgment  shall  be  for  the  demandant  against 
the  heir,  and  that  the  tenant  shall  go  in  peace  if  he  has  assets  in  the  same  county, 
and  if  not  judgment  against  the  tenant,  and  for  him  over  in  value.  But  if  it  is 
agreed  that  he  has  not  assets  in  the  same  county,  but  only  in  ajbreign  county, 
then  judgment  shall  be  against  the  tenant,  and  for  him  over  in  value,  6E.  3.11  .— 
9.  If  he  has  assets  for  part  in  the  same  county,  vide  conditional  judgment  for  that 
part,  3  jE.  3.  Vouch.  213.  25  E.  3.  52. — 3.  If  the  tenant  vouches  the  heir  of 
the  husband  having  assets  in  the  same  county,  and  the  voucher  is  countervleadea, 
or  if  the  demandant  dedit  the  assets,  Sfc.  then  it  seems  judgment  shall  be  for 
demandant  immediatdy  against  the  tenant,  and  for  him  aver  in  value.  But  it 
seems,  that  the  demandant  may  pray  conditional  judgment,  if  the  heir  counter^ 
pleads  the  assets  voith  toarranty.  Qimre  and  vide  16  E..3.  Vouch.  85.  3  JB.  3. 
Judgment  165.  18  E.  3. 38.  55 — ^4.  But  if  tenant  vouch  L  S.  who  vouches  the 
heir  of  the  husband  having  assets  in  the  same  county,  still  no  judgment  conditional 
shall  be  nven.  18  £.  3.  36.  Contra  2  E.  3.  Vouch.  313.— Hal.  MSS.  See 
furthar  Hugh.  Orig.  Wr.  163.— [Note  232.] 

(1^  Of  the  value  of  the  third  part  of  the  tenements,  which  the  guardian  in 
chivalry  has,  Sfc.     L.  and  M.— Roh.— F.  and  Red. 

(2)  That  the  wife  can  do  this,  L.  and  M.— Uoh, 


L.  1.  C.  5.  Sect,  51,  52.      Of  Dower.  [3&.  b.  40.  a. 


u 


"BTHER  E  a  judgement  is  gken^  Sfc."    For  without  such  a  »6  E.  3» 
judgementy  as  appeareth  before,  eardein  in  socage  cannot  ^^^  ^: 
endow  benelfe,  as  likewise  hath  bin  said  before  (3).  ^^  ^'^*' 

"  Or  in  some  other  court*'    That  is,  by  writ  of  right  of  dower  Bract.  115.5.329. 
in  the  court  of  the  heire,  if  he  have  any,  or  of  tibe  lord  of  whom  ^'  N.  B.  7.  8. 
the  land  is  holden. 

"  And  this  is  for  the  preservation  of  the  estate  of  the  gardein  in 
chivalry  during  the  nonage  of  the  infant"  For  the  heire  f  before 
the  entry  of  Sie  gardein)  cannot  plead  the  same  plea,  tnat  the 
deinandanl  should  endow  herselfe  de  la  pluis  beale.  And  the 
reason  of  this  dower  de  la  pluis  beale  to  be  all  of  the  socage 
land,  was  for  advancement  of  chivalrie  for  the  defence  of  the 
realme  (4). 


Sect.  51. 

yd  ND  80  you  may  see  Jive  kinds  of  dower,  viz.  dotDer  by  the  common 
law,  dower  by  the  custome  (5),  dower  ad  ostium  ecclesiae,  dower  ex 
nflseosu  patris,  and  dower  de  la  pluis  beale. 

Tliis  is  manifest  of  itselfe,  and  therefore  needeth  no  explanation. 


["40.1  (d-  Sect.  52. 

'j4  ND  memorandum,  that  in  every  case  where  a  man  takeih  a  wife 
seised  of  such  an  estate  of  tenements,  S^c.  as  the  issue,  which  he  hath  by 
his  wife,  may  by  possibility  inherit  the  same  tenements  of  such  an  estate  as 
the  wife  hath,  as  heire  to  the  wfe ;  in  this  case,  after  the  decease  of  the 
wife,  he  shall  have  the  same  tenements  by  the  curtesie  of  England,  but 
otherwise  not, 

«  JLfEMORA  ND  UM"   This  word  doth  ever  betoken  some  ^^  ^^  ^^^ 

excellent  point  of  learning,  which  our  autlior  hath  used  in  335/ 
other  places,  as  appeareth  in  the  margent. 

The  matter  hereof  hath  bin  partly  explained  in  the  Chapter  of  Ante  29.  b. 
Tenant  by  the  Curtesie.    If  a  man  [a]  uketh  a  wife  seised  of  Y^^]^'  ^'  ^' 
3  H.  7.  17.    Staxnf.  195.    27  E.  3.  77.     46  E.  3.    Petit  20.    26  Ass.  p.  2.     13 II.  4.  8. 

lands 


(3)  Dower  de  la  pluis  heahy  being  merely  a  consequence  of  tenures  by 
kni^ts  service,  is  virtually  abolished  by  the  statute  which  converts  such  tenures 
into  socage.     See  12  Ch.  %,  c.  24, — [Note  233.] 

(4)  Vid.  16  £.  3.  88.  She  may  recouo  the  third  part  of  the  profits  on  her  own 
account^  ut  videtur,  ivithout  Judgment,     Hal.  MSS. 

(5)  Besides  the  books  cited  ante  33.  b.  as  to  dower  by  custom,  see  Hugh. 
Ong.  Wr.  160,  Robins.  Gavelk.  cap.  2.  New  Abr.  Dotver  K.  Vin.  Abr. 
Copyhold  H.  e.    Com.  Dig.  CopyholaK.  2. 

M  2 


40.  a.  40,  b.]  Of  Dower.         h.  1.  C.  5-  Sect.  53. 

lands  or  tenements  in  fee,  and  hath  issue,  and  afler  the  wife  is 
attainted  of  felony  so  as  the  issue  cannot  inherit  to  her,  ^et  he 
ehall  be  tenant  by  the  curtesie,  in  respect  of  the  issue  which  he 
had  before  the  felonie,  and  which  by  possibility  miffht  then  have 
inherited.  But  if  the  wife  had  been  attainted  of  felonie  before 
the  issue,  albeit  he  hath  issue  afterward,  he  shall  not  be  tenant 
by  the  curtesie  ( i ). 

[h]  8  Co, 34,  "  As  heire  to  the  wife**     This  doth  implie  \b]  a  secret  of  law, 

m  Pttine's  case,    f^^  except  the  wife  be  actually  seised,  the  neire  shall  not  (as 

hath  been  said)  make  himselfe  heire  to  the  wife  f  2)  :  and  this  is 
the  reason  that  a  man  shall  not  be  tenant  by  the  curtesie  of  a 
sebin  in  law. 


Sect.  53. 

yd  ND  aliOy  in  every  case  where  a  woman  taketh  a  husband  seised  of 
such  an  estate  in  tenements,  6;c.  so  as  by  possibilitie  it  may  happen  that 
the  wife  may  have  issue  by  her  husband,  and  that  the  same  issue  may  by 
possibilitie  inherit  the  same  tenements  of  such  an  estate  as  the  husband 
hath,  as  heire  to  the  husband,  of  such  tenements  she  shall  have  her  dower, 
and  otherwise  not.  For  if  tenements  be  given  to  a  man,  and  to  the  heires 
which  he  shall  beget  of  the  bodie  of  his  wife,  in  this  case  the  wife  hdtk 
nothing  in  the  tenements,  and  the  husband  hath  an  estate  but  as  donee  in 
special  taile.  Yet  if  the  husband  die  without  issue,  the  same  wife  shall  be 
endowed  of  the  same  tenements;  because  the  issue,  which  she  by  possibility 
might  have  had  by  the  same  husband,  might  have  inherited  the  same  tene^ 
ments.  But  if  the  wife  dyeth,  living  her  husband,  and  after  the  husband 
takes  another  wife,  and  dteth,  his  2,  wife  shall  not  be  indowed  in  this  case^ 
for  the  reason  aforesaid. 

"  S^  ^  ^^  possibility  it  may  happen  that  the  'voife  may  have  issue 
19  H.  4. 3.  by  her  husband. '     Albeit  uie  wife  be  a  hunc&ed  yeares 

7H.  6. 11,  la.     old,  or  that  the  husband  at  his  death  was  but  foure  or  seven 

yeares  old  fd),  so  as  she  had  no  possibilitie  to  have  issue  by  him, 

yet  seeing  the  law  saith,  that  if  the  wife  be  above  the  age  of  nine 

(1  Ro.  Abr.        years  at  the  death  of  her  husband,  she  shall  be  endowed,  and  that 

^76')  women  in  ancient  times  have  had  children  at  that  age,  whereunto 

no  woman  doth  now  attaine,  the  law  cannot  judge  that  impossible, 
which  by  nature  was  possible.  And  in  my  time,  a  woman  above 
threescore  yeares  old  hath  had  a  child,  and  ideb  nan 
definitur  ^  injure.  And  for  the  husband's  being  of  P  ^Q  "I 
such  tender  yeares,  he  hath  habitum,  though  he  hatfi  I  u  *  I 
not  potentiam  at  that  time,  and  therefore  his  wife 
shall  be  endowed. 

"  And 


(i)  See  ante  29.  b.  n.  4;  and  Vin.  Abr.  Curtesy,  H. 

(a)  See  8  Co.  36.  a.  where  11  H.  4.  11,  and  40  E.  3.  9,  are  cited  to  prove 
this  doctrine.  See  also  ante  11,  b.  where  it  is  advanced  as  a  generid  rule,  that 
he  who  claims  by  descept,  must  make  himself  heir  to  the  person  last  actually 
seised.  See  further  ante  14.  b.  15.  b.  and  n.  3.  in  11.  b.  W.Jo.  361,  and 
Biackst.  Law.  Tr.  8vo.  ed.  vol.  l,  p.  180. 

(3)  See  ante  33.  a. 


L.  1.  C.  5.  Sect.  54, 55.      Of  Dower  [40.  b.  41.  a. 

'^  And  that  the  same  issue  may  h^  possibilitie  inherit  the  same 
tenements.*    A  man  seised  of  land  m  generall  taile,  taketh  wife, 
and  afler  is  attainted  of  felony,  before  the  said  statute  of  i  E.  6. 
the  issue  should  have  inherited,  and  yet  the  wife  should  not  have 
bin  endowed ;  for  the  statute  of  W.  2,  ca.  1  relieveth  the  issue 
in  taile,  but  not  the  wife  in  that  case  (1).     But  at  this  day,  if 
the  husband  be  attainted  of  felony,  the  wife  shall  be  endowed,  (Ante  37.  a.) 
and  yet  the  issue  shall  not  inherit  die  lands  which  the  father  had 
in  fee  simple.    If  the  wife  elope  from  her  husband,  &c.  she  shall  (J-  ^-  B.  h. 
be  barred  of  her  dower,  as  nath  beene  said  (2),  and  yet  the   l^^*         . 
issue  shaU  inherit  (3).  Ante  32.  a.) 


Sect.  54. 

Tou  may  easily  perceive  .by  the  context  that  this  shaft  came  5^3- 
never  out  o£  Litueton*^  quiver  of  choice  arrowes  (4),  and  there-  Voucher  249, 
fore  I  will  leave  it.     Onely  for  students  sake  I  will  referre  ^'|l« 
them  to  5  £.  3.  Voucher  349.    8  E.  3.    Ass.  393.    4  H»  6.  34.  ^  h.  6:24, 
F.  N,  J5.  149.  F.  N.  B.  149. 

JiTOTE,  if  a  man  be  seised  of  certaine  lands,  and  taketh  tvife,  and 

after  atieneth  the  same  land  with  warranties  and  after  the  feoffor 

and  feoffee  dye^  and  the  wife  of  the  feoffor  brin^  an  action  of  dower 

against  the  issue  of  the  feoffee,  and  h^  vouch  the  heire  of  the  feoffor ^  and 

hanging  the  voucher  and  undetermined^  the  wife  m  the  feoffee 

[41."1  brings  her  action  of  dower  against  the  heire  of  the  (^fecffee, 
^   J  and  demand  the  third  part  of  that  whereof  tier  husband  was 
seisedj  and  will  not  demand  the  third  part  of  these  two  parts  of 
which  her  husband  was  seised;  it  was  a^udged,  that  she  should  hare  no 
judgment  untill  such  time  as  the  other  plea  were  determined. 

Sect.  55.    (1)  t 

yi  ND  notey  Vavisor  saithy  that  if  a  man  be  seised  of  land  and  com- 

mittethfelony,  and  after  atieneth,  and  after  is  attaint,  the  wife  shall 

have  a  good  action  of  dower  against  the  feoffee:  but  if  it  be  escheated  to 

the  kiw,  or  to  the  lord,  she  shall  not  have  a  writ  of  dower n    And  so  see 

the  dif^rence,  and  inquire  what  the  law  is  herein. 

THIS 


(1)  12  H.  4^  3,  by  Hankfbrd. — Hal.  MSS.  See  further  as  to  loss  of  dower 
by  the  husband's  offences  ante  37.  a.  post.  393.  b.  Hugh  Orig.  Wr.  156,  and 
Vin.  Abr.  Dtnoer,  Q.  6. 


(3^  See  ante  33.  a. 


See  another  instance,  where  the  issue  shall  inherit  and  yet  the  wife 
shall  not  be  endowed,  in  Perk.  sect.  317. 

(4)  Section  54  is  neither  in  the  edition  by  L.  and  M.  nor  in  the  Roh.  edition. 
It  appears  to  have  been  first  added  in  the  edition  by  P. 

( 1 )  t  Section  gs  is  not  in  L.  and  M.  nor  in  Ron.  but  is  in  P.  and  the  sub* 
sequent  editions. 
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41. .2u]  Of  Dower.  L.  1.  C.  5.  Sect.  55. 

n^Kl&  Ib  hho  cf  ^e  new  Bdditiimf  H  exphaa  est  hoc  ooimo  ;  for 
it  is  cleare  in  law,  that  the  wife  at  the  common  law  should 
Vide  Sect.  746.  not  have  been  endowed  against  the  feofiee.  For  to  deterre  and 
Vide  BrittoD,  fegtraine  men  from  committing  of  treason  or  felony,  the  law  hath 
Bncto^title^  infUcted  five  pmiishments  upon  him  that  is  attainted  of  treason  or 
Evidens,  1. 4.  felony.  1,  He  shall  lose  his  life,  and  that  by  an  infamous  death 
fo.  397.30.311.  of  hanging  betweene  heaven  and  the  earai,  as  unworthy  in 
Stanf.  pi.  cor.  respect  of  his  offence  of  either,  2,  His  wife,  that  is  a  part  of 
B^Uton  fol  15  bimselfe,  C^  erunt  anima  dtue  in  came  una)  shall  ^^^  j^x 
cap.  5. '  ^^^^  ^^^  dower.     3,  His  blood  is  corrupted,  and   ^       ^9  •    y 

his  children  cannot  be  heires  to  him,  and  lT  he  be  noble  or  gentle 

bc^fore,  he  and  all  his  posterity  are  by  this  attainder  made  ignoble. 

4,  He  shall  forfeit  aA  his  lands  and  tenements;  and  5,  all  his 

A'^idc  Sect.  746.    goods  and  chattels;  and  all  this  is  included  by  the  law  in  the 

judgement,  quod  suspendaiur  per  coUum.    But  this  is  not  intended 
(1  LcoD.  3.)        of  ul.  felonies,  but  of  felony  by  stealing  of  goods  above  the  value 

of  xii.  pence,  and  not  ofpeiU  larcenif  under  the  value  (2).  So  as 
the  woman  shall  lose  her  dower  as  well  against  the  feoflee  as 
M.  3  &  4.  Pb.  9g8axiet  the  lord  by  escheaL  And  so  it  was  resolved  in  a  writ  of 
&  Mar.  Ro.  760.  dower  brought  by  Maiy  Gates  late  wife  of  John  GateSf  who  after 
in  colli,  banco,  the  coverture  had  infeoffed  Wiseman  in  fee,  and  after  conunitted 
8  £.3.  20.  high  treason,  and  was  thereof  attainted,  that  the  wife  should  not 

12  .4.  30.  ^  indowed  against  the  feoffee,  and  in  that  case  it  was  resolved, 
Bracton,  lib.  4,  that  SO  it  was  at  the  common  law  in  case  of  felony  (3).  And  it 
fol.  311-  is  to  be  understood,  that  the  wife  shaU  not  only  lose  her  reasona- 

ble dower  at  the  common  law  fbr  the  felony  of  her  husband,  but 
also  her  dower  ad  ostium  ecdesUsy  and  ex  assensu  patris  (4^,  for 

felony 


!q)  But  ouiUvwry  in  trespass  doth  not  bar,  3  E,  3.  7.  41.  Hal  MSS. 
3)  S.  C.  ace.  Dy.  140.  b.  and  N.  Bendl.  SS*  But  Dyer  observes,  i/et  nota 
that  the  land  aliened  before  the  treason  committed  toas  not  subject  to  any  Jorfexture 
or  escheat ;  and  adds,  that  Brown  seijeant  Juit  valde  iratus  propter  judicium 
prcedictum.  Also  in  Sav.  54,  there  is  a  case  of  attainder  of  the  husband  for 
treason,  in  which  two  judges  for  the  reason  mentioned  in  Dyer  were  inclined  to 
Vavisour's  opinion ;  but  the  case  of  sir  John  Gate's  wife  being  cited,  the  court 
held  that  the  demandant  was  not  intitled  to  Dower.  In  this  latter  case  the  wife 
afterwards  had  dower;  but  tlien  it  was  allowed  to  her  on  account  of  the  reversal 
of  her  husband's  attainder.     See  3  Inst.  315, — [Note  234.] 

(4)  Here  lord  Coke  expressly  makes  dower  ex  assensu  patris,  as  well  as  the 
dowers  at  common  law  ana  ad  ostium  ecclesia,  liable  to  be  defeated  at  common 
law  by  the  husband's  treason  or  felony.  Ante  37.  a.  But  some  have  inclined 
to  think,  that  the  5  &  6  £•  6,  c.  1 1,  which  so  &i  repeals  the  1  £«  6,  c.  2,  and 
revives  the  common  law  as  to  take  away  the  wife's  dower  in  case  of  treason  by 
the  husband,  doth  not  extend  to  dower  ex  assensu  patris.  This  will  appear  from 
the  following  extract  from  a  valuable  manuscript,  which  has  been  already  cited, 
-—/it  seems  that  dotoer  ex  assensu  patris  shall  not  be  lost  Inf  the  statute  ofs^E*  ^,  hu 
attainder  qfthe  hjisbandjbr  treason  ^  for  the  tvi/e  is  in  bu  the  father  and  not  by  the 
husband,  and  if  action  be  brought  Jbr  the  land,  it  shall  be  against  the  husbojtaand 
xvjfe.  Contra  ofdfnoer  ad  ostium  ecclesiae.  Qusere  tamen  of  the  former  case  ex 
assensu  patris.  MSS.  Comment,  on  littLren.  edit* — In  Plowden*s  Queries, 
181,  a  like  question  is  started  as  to  the  effect  of  the  husband's  attainder  of 
felony  on  dower  ex  assensu  patris  before  the  1  £.  6,  c«  a,  changed  the  conmpon 
law,  and  saved  the  wife's  dower;  but  mr.  Plowden  argues  against  the  wife.  See 
further  ante  35.  b.  where  lord  Coke  menttoos,  that  according  to  some  opinions 
the  wife  lost  dower  ex  assensu  patrisj  if  after  assent  the  fawer  was  attainted  of 
treason  or  felony,— [Note  235.J 
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L.  1.  C.  6.  Sect.  66.     Of  Tenant  for  life.       [41.  a.  41.  b, 

felooy  dooe  after  the  dower  assigned,  and  dower  by  custome 

also  (5).     And  the  reason  of  all  this  is  yeelded  by  Littleton  him- 

celfe  in  the  Chapter  of  Warranties,  Section  746,  to  the  end  that  vide  Sect  746. 

men  should  be  afraid  to  commit  felony.    But  at  tliis  day  the  wife  Brltton,  cap.  de 

of  a  man  attainted  of  felony  (as  often  hatli  been  said)  shall  be  Homicide, 

endowed  by  force  of  the  statutes  in  that  case  provided.  ^*  *5- 

And  it  appeareth  by  Britton^  que  fern  de  homicide  ne  teigne  nid  ^^<^*f^'  ^' 
doitoer  de  tenants  que  lourjuit  assigne  per  lour  barons,  so  as  the  FJcta  ubi  supra, 
wile  of  a  felon- attainted  by  the  common  law  was  disabled  to  re-  &  Brittunubi 
cover  dower  ad  ostium  ecdesiany  and  ex  assensu  patris,  as  well  as  supra. 
her  reas<HiabIe  dower  which  the  common  law  gave  her.     See  in 
Sradon  many  barres  of  dower  as  the  law  was  then  held. 


r41."l  (^  Chap.  6.     Tenant  for  term  of  life.       Sect.  56. 

THJE  Nji  NT  for  term  of  life  is,  where  a  man  letteih  lands  or  tenements 

to  another  for  terme  of  the  life  of  the  lessee,  or  for  termeofthe  life  of 

another  man.     In  this  case  the  lessee  is  tenant  for  terme  of  life.     But  by 

common  speech  he  which  holdeth  for  terme  of  his  owne  life,  is  called  tenant 

for  terme  of  his  life ,  and  he  which  holdeth  for  terme  of  another's  life,  is 

called  tenant  for  terme  of  another  man's  life  (tenant  pur  terme  d'auter  vie). 

"  O^-^?"  ^^""f  of/A<?  K^  of  another  man."    Now  it  is  to  be  (Cm.  Ja.  200. 

understood,  that  if  the  lessee  m  that  case  dieth  living  cesty  554.) 

que  vie  (that  is,  he  for  whose  life  the  lease  was  made),  he  that  first  Bract,  lib.  2, 

entreth  shall  hold  the  land  during  that  other  man^s  life,  and  he  ^-  5' &  ca.  9, 

that  so  entreth  is  within  Littletons  words,  viz.  tenant  pur  outer  ^^^iju  ^ 

vie,  and  shall  be  [a]  punished  for  waste  as  tenant  pur  auter  vie,  ca.  12^ 

and  subject  to  the  payment  of  the  rent  reserved,  and  is  in  law  Britton,  fol.  83. 

called  an  occupant  ( 1 )  (occupans),  because  his  title  is  by  his  first  Bractoo.  lib.  4, 

fo.  170. 
Vide  Sect.  381.  [a]  Vide  le  Deane  de  Worcest.  case,  6  Co.  37.    27  Am.  sit 

39  £.  3. 1.    27  H.  6.    BecosnixaDce.    Statham pi.  oitimo.   38  U.  6. 27.   Bractooi  lib.  2) 
fo.  0.    Brittoiij  fo.  84,  85.     Vaugh.  189, 190.    (Cro.  £1.  407.) 

occupation. 

(5)  In  Winch  27,  there  is  a  loose  note  of  a  case,  in  which,  notwithstanding 
the  1  £.  6,  c  3,  for  preserving  dower  in  cases  of  treason  or  felony  by  the  hus- 
band, Winch  inclined  to  think,  that  attainder  of  the  husband  for  felony  prevented 
the  wife's  dower,  where  the  wife  of  a  copyholder  for  life  was  dowable  by 
custom.  But  the  reasona  of  this  opinion,  which  seems  strange,  do  not  appear. 
—[Note  336.] 

( 1 )  Who  shall  be  occupants— i4.  makes  lease  to  B.Jbr  one  hundred  years,  and 
aftermards  ousts  him  and  makes  lease  to  C.for  the  life  ofD.  B.  re-enters,  C.  dies : 
Is.  shall  not  be  occupant  against  his  xmll,Jbr  so  hu  term  xoould  be  drotvned.  H. 
6  Jac  C.  B.  Ratolins  case.  Lessee  Jor  another's  life  makes  lessee  at  xioill,  tvho  con- 
Hnues  in  possession  after  the  death  of  his  lessor:  he  is  an  occupant.  If  A.  lessee 
for  another's  life  makes  lessee  for  years,  tuAo  is  possessed,  and  A.  dies,  it  seems  that 
lessee  for  years  shall  be  occupant  against  his  ovm  tuUl,  though  he  doth  not  enter; 
hut  jfthetesseefor  years  makes  lease  at  xvUl,  and  then  A.  ates,  lessee  at  tmll  shall 
be  occupant,  though  he  claims  to  the  use  of  the  lessee  for  years,  or  though  lessee 
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41.  b.]  Of  Tenant  for  life.         L.  1 .  C.  6.  Sect.  56. 

occupation.  And  so  if  tenant  for  his  owne  life  grant  over  hig 
estate  to  another,  if  the  grantee  dyeth  there  shall  be  an  occupant, 
m  <i7  Aj8.  ^^  li^^  manner  it  is  of  an  estate  created  by  law  [b];  for  if  tenant 
p.  31.  &  PI.  by  the  curtesie  or  tenant  in  dower  grant  over  his  or  her  estate. 
Com.  fo.  38.^  b.  and  the  grantee  dieth,  there  shall  be  an  occupant  (2  ).  But  against 
ill  Coldiorat's  ^g  j^jjjg  there  shall  be  no  occupant,  because  nuUum  iennms  oc^ 
Bwre*  303.  currit  regi.  And  therefore  no  man  shall  gain  the  king's  land  by 
(Cro.Jam.aou  priority  of  entrv.  There  can  be  no  occupant  of  any  thing  that 
Mo.  394*  lyeth  in  grant  (3),  and  that  cannot  passe  without  deed,  because 


167.  hold  to  him  and  his  heires  during  the  life  of  cetti/  que  vie)  and 

1 1  H.  4. 4a.        this  shall  prevent  the  occupant,  and  yet  the  lessee  may  assigne  it 
17  £.3. 48.        ^  whom  ne  will;  or  if  he  hath  already  an  estate  for  another 
7^.  4?^^         man's  life  without  these  words,  then  it  were  good  for  him  to  as- 
8  U.  4. 15.    Dier.  8  Elu.  353.    (9  Ro.  Abr.  150,  151.     1  Ro.  Abr.  844.    1  licon.  196. 
Pott.  939.  a.) 

.  «gne 


Jbr  years  enters  on  lessee  at  toiU  and  claims  to  be  occtwant.  But  riding  over 
the  ground  to  hunt  orhatok  doth  not  make  an  occupant*  Vid.  Dy.  328.  H.  i5Jac. 
B.  R.  Rot«  356.  Stellicom  and  Hayes,  andM.  10  J^lc.  Bulstr,  n,6.  Chamber^ 
lain  andExjoer.  A,  lessee  Jor  life  ofB.  makes  lease  to  C.Jor  20  years^  render'^ 
ing  5L  C.  makes  lease  to  D.  for  10  years,  rendering  3L  A.  diesi  D.  is  occu" 
pant,  yet  he  shall  pay  the  rent  of  si'  to  C.  and  C.  shall  pay  the  rent  of^L  to 
J),  for  D*s.  term  is  prevented  from  merging  by  the  jntervenient  reversion  in 
C*  hut  2).  has  the  freehold  in  reversion  expectant  on  C*s.  term  and  the  rent 
incident  to  it.  HaL  MSS.  See  Stellicom  and  Hayes  ins  Ro.  Rep.  123,  and 
Cro.  Jam.  554,  and  Chamberlain  and  Ex»er  in  2  Bulstr.  11.  2  Ro.  Abr.  151. 
E.  pi.  3, 4,  and  Palm.  42. -[Note  237.] 

(2)  In  some  books  it  is  asserted,  that  there  cannot  be  an  occupant  of  estates 
created  by  law,  without  distinguishing  between  a  general  and  a  special  occupant. 
Cro.  Eliz.  58.  1  Bulstr.  135.  2  Ro.  Rep.  123.  Probably  the  assertion  was 
meant  to  be  confined  to  the  former,  for  as  to  the  latter  the  authorities  seem 
decisive  in  favour  of  the  heir's  taking  as  special  occupant  if  named  in  granting 
over  curtesy  or  any  other  estate  created  by  law.  See  27  Ass.  pi.  31.  Plowd. 
^8,  and  556,  and  ralm.  32.  But  even  the  doctrine  against  general  occupancy 
of  estates  created  by  law  comes  merely  from  persons  arguing  as  counsel  who 
neither  explain  why  it  should  not  be,  nor  cite  any  authorities  except  15  £•  3. 
Fitzh.  Abr.  Scire  facias  pi.  17,  which  appears  foreign  to  the  purpose.*— 
[Note  238.] 

(3)  Lord  Hale  adds,  nor  of  a  copyhold.  Hal.  MSS. — See  ace.  2  L.  Raym. 
1000,  and  the  reason  why  in  6  Moa.  66,  As  to  things  lying  in  grant,  Jord 
Coke  in  mentioning  them  must  be  understood  to  mean  general  occupancy  only  ; 
for  he  writes  in  another  place,  that  if  heirs  are  named  in  the  grant  of  a  rent 
pur  auier  vie,  they  shall  take,  though  formerly  this  was  doubted.  See  post. 
388.  Dy.  186.  ed«  1689,  in  marg.  1  Bulstr.  155.  Mo.  625.  664,  and  Godb.  172. 
—[Note  239.] 

(4)  Vid.  M.  44,  45  Eliz.  B.  R,  Salter's  case.  Rent  granted  to  one,  his  ex- 
ecutors and  administrators  vuT  auter  vie,  and  the  grantee  dies  ;  it  shall  not  go  to 
the  administrator  as  special  occupant,  but  determines  by  the  death  unless  there  has 
been  an  assignment.  Hal;  MbS.  See  S.  C.  in  Cro.  Ehz.  901.  Noy  46. 
Yelv.  9,  and  Mo.  664.  See  also  S.  P.  ace  2  Ro.  Abr.  151.  G.  pi.  3.  How- 
ever, some  have  thought  that  executors  and  administrators  if  named  in  the 
grant  might  take  an  estate  pur  auter  vie,  though  a,  freehold,  even  before  the 
29  th.  2.  c  3,  and  14  G.  2.  c.  20,  by  which  they  are  now  intitled.  See 
3  Atk,  4J66.    The  authority  relied  on  is  Dy.  328.  b.—- [Note  240.] 


L.  1.  C.  6.  Sect.  56.    Of  Tenant  for  life.       [41.  b.  42.  a. 

^gne  his  estate  to  divers  men  and  their  heires  during  the  life  of 
cesty  que  vie  (5). 

Note,  that  [d]  to  every  tenant  for  life,  the  law  as  incident  to  [i]  Bract,  lib.  4, 

his  estate  without  provision  of  the  party  giveth  him  three  kinde  ib.a99,a3i/ 

of  estovers,  (that  is)  housbote  whicii  is  twofold,  viz.  estoverium  939.  &  vid. 

adifkandi  et  ardendiy  phugkbote,  that  is  estoverium  arandiy  and  ri'/^u'u^^^' 

lastly  hatfbote,  and  that  is  estoverium  clattdendi,  and  these  estovers  ^  f'  ^k^ie 

most  be  reasonable,  estoveria  rationabUia.    And  these  the  lessee  37.         '     ' 

inaT  take  upon  the  land  demised  without  any  assignement,  unlesse  8  £.  3.  54, 55. 

he  be  restrayned  by  special!  covenant  (6),  for  imdus  et  conventio  ^1  ^'  3*  4i. 

vmcunt  legem.    Bate  in  the  Saxon  tongue,  and  estovers  in  the  ^  eTI^I'" 

Frenchf  in  this  case  are  all  of  one  signification,  that  is,  to  have  <ii  H.  6.46. 

compensation  or  satis&ction  for  these  purposes.    Estovers  com-  10  £.  4. 3. 

raeth  of  the  French  word  estover.    And  the  same  estovers  ^t  P-  ^'  B.  180. 

tenant  for  life  may  have,  tenant  for  years  shall  have.  f  ^ttrei'^^' 

ca«c.     (11  Co.  46.) 

You  have  perceived,  that  our  author  divides  tenant  for  life  Vide  Sect  381. ' 
into  two  branches,  viz.  into  tenant  for  terme  of  his  own  life,  and 
into  tenant  for  terme  of  another  man's  life:  to  this  may  be  added 
a  third,  viz.  into  an  estate  both  for  terme  of  his  owne  life,  and  for 
terme  of  another  man's  life. 

As  if  a  lease  may  be  made  to  A.  to  have  to  him  for  terme  of  Bosie'i  cue, 
his  owne  life,  and  the  lives  of  B.  and  C.  for  the  lessee  in  this  case  5  Co- 13* 
hath  but  one  freehold,  which  hath  this  limitation,  during  his  (5C0. 9.  b.) 
owne  life,  and  during  the  lives  of  two  others.    And  herein  is  a 
diversity  to  be  observed  betweene  several  estates  in  several  de- 
grees, and  one  estate  with  several  limitations.    For  in  the  first, 
an  estate  for  a  man's  own  life  is  higher  than  for  another  man's 
life,  but  in  the  second  it  is  not.    As  if  A,  be  tenant  for  life, 
the  remainder  or  reversion  to  B.  for  life,  A*  may  sur- 

[42  .n  i*^i^<^6f  ^  B'  O^foi*  the  estate  of  B.  for  terme  of  his 
*  I  own  life  is  higher  than  an  estate  for  another  man's  life:  (^*«3J-  ^ 
®"        and  therefore  if  tenant  for  life  infeo£Fe  him  in  the  re-  ^£.3!^^^ 
mainder  for  iife,  this  is  a  surrender,  and  no  forfeiture.     And  ac68. 
albeit  an  estate  for  terme  of  a  man's  own  life  be  but  one  fireehold,  ^  /^^  p  .^^ 
yet  mayseverall  freeholds  in  certaine  cases  be  derived  out  of  i9E.3.Sar.  8. 
the  same,  whereof  our  bookes  are  very  plentiful,  and  whereof  you  0  ^  T^*  ^0 
may  disport  yourselves  for  a  time.    As  if  tenant  for  life  maketh 

aleasQ 


{5}  The  title  by  general  occupancy  is  now  universally  prevented  by  the 
29  Cn.  2.  c.  3.  s.  12,  and  the  14  G.  2.  c  2a  s.9.  The  first  statute  enacts, 
that  estates  pur  auter  vie  diaU  be  deviseable,  and  if  not  devised,  chargeable  in 
the  hands  of  the  heir  as  assets  by  descent,  where  the  estate  fiUls  on  him  as 
special  occupant ;  and  if  he  is  not  intitled  as  such,  shall  go  to  the  grantee's 
executors  or  administrators  and  be  assets.  On  this  statute  a  douot  arose, 
whether  it  operated  further  than  by  making  such  estates  deviseable  and  assets 
for  debts;  and  in  one  case  it  was  adjudged,  that  the  administrator  took  the 
surplus  of  such  estates  after  payment  of  debts,  if  not  devised,  for  his  own 
benefit,  as  in  the  place  c^  di general  occupant.  See  is  Mod.  103.  This  gave 
occasion  to  the  second  statute,  which  expresly  makes  the  surplus  in  case  of 
intestacy  distributable  as  personal  estate.  See  further  as  to  occupancy  2  Blackst. 
Comment.  258,  an  elaborate  argument  by  lord  chief  justice  Vaiuiian,Vaughu  187. 
Vin.  Abr.  Occupancy  and  Estates^  R.  a.  3  Com.  Dig.  JMofer,  r«  and  New  Abr« 
Estate  for  life,  B.— (Note  241.] 

(G)  Bui  affirmattve  Covenants  do  not  restrain.  sSff.S.  Z>y.  ig,   Hal.  MSS. 


42.  a.] 


Of  Tenant  for  life.      L.  1.  C.  6.  Set.  66: 


13  R.  9.  a  lease  1^  deed,  or  without  deed»  to  him  in  the  remainder,  or 

Dow.  95.  reversion,  in  taile  or  in  fee,  for  the  term  of  the  life  of  him  in  the 

per  Cor.  remainder  or  reversion,  and  after  he  in  the  remainder  taketh 

18  ^,  3.  48.  vif<s  and  dieth,  hia  wife  shall  not  be  endowed,  for  tenant  for  life 
(3Ro.Abr.407-  shall  enjoy  the  land  again ;  for  forfeiture  it  cannot  be,  for  he  in 
Post  335.  a.;     the  remainder  was  party;  and  surrender  it  cannot  be,  for  that 

his  whole  estate  was  not  given  (i). 
7H.5.4.  The  heire  maketli  a  lease  tor  li£s,  reserving  a  rent,  against 

whom  the  wife  recovereth  her  dower  and  dieth,  the  lessee  shall 
have  the  land  againe  for  life,  and  the  rentals  revived. 
&g  Am.  p.  64.         So  it  is,  if  tenant  for  life  take  husband  and  by  deed  indented 

they  make  a  lease  to  him  in  the  reversion  for  the  life  of  the 

husband,  reserving  a  rent,  this  is  neither  forfeiture,  nor  absolute 

surrender,  for  the  cause  aforesaid,  and  the  reservation  is  good. 

8  1^  9.  B.  seised  of  lands  in  fee,  taketh  to  wife  /s.  and  infeo&s  C.  in 

^^^  fee,  who  takes  Alice  to  wife:   C.  dieth,  Alice  is  endowed;  B. 

^    '^  ^        dieth,  Jg.  recovereth  dower  against  Alice  and  dieth,  Alice  shall 

enjoy  the  land  againe  during  her  life  (2), 
[a]  a  H.  5. 7.  A>  and  [a]  B,  joyntenants,  A.  for  life,  and  B,  in  fee,  joyne  in 

^ol^'^'J^o       a  lease  for  me  (3),  A.  hath  a  reversion,  and  shall  joyne  in  an 

i8£.3.  br.  835.    ^  ..  c        ^i    \  ^ 

F.  N.  B.  60.1:  action  of  wast  (4). 

r61 37  H  8  1^       Tenant  for  \h'\  life  and  he  in  the  reversion  joyne  in  a  lease 

13  H.  7. 15.  ^or  b'fey  It  is  said,  that  they  shall  joyne  in  an  action  of  wast,  and 
33  H.  9. 34.  that  the  lessee  for  life  shall  recover  the  place  wasted,  and  he  in 
»7  E-  3-  9- 1>-  reversion,  damages  (5). 

[c]  37  H.  6. 37.  If  a  man  grant  [c]  an  estate  to  a  woman  dum  sola  fuity  or 

96  £.  3. 6^.  durante  Muitate,  or  quamdiu  se  bene  sesserit^  or  to  a  man  and 

Grant  03  ^  woman  during  the  coverture,  or  as  long  as  the  mntee  dwell 

3  E.  3. 15.  ^  >uch  a  house,  or  so  long  as  he  pay  xl.  &c.  or  untul  the  grantee 

14  H.  8. 13,  be  promoted  to  a  benefice,  or  for  any  like  incertaine  time,  which 
Bracton,  lib.  4,  ^^y  Bs  Broctoji  saith,  16  tempus  indetemdnatum:  in  all  these 
to.  307. '  .  cases,  if  it  be  of  lands  or  tenements,  the  lessee  hath  in  judgment 
¥l9t%  lib. 3,  of  law  an  estate  for  life  determinidble,  if  liveiy  be  made;  and 
/"'^Ak  ^^^  ^  of  rents,  advowsons,  or  any  other  thing  that  lie  in  grant, 

8450  ^^  ^^^  *  **^^  ?"^^  ^^^  ^^  ^y  ™  delivery  of  the  deed,  and  in 

count  or  pleading  he  shall  alledge  the  lease,  and  conclude,  that 
by  force  thereof  he  was  seised  generally  for  terme  of  his  life  (6). 

(6  C0.35.  b.)         If  a  man  make  lease  of  a  manor,  that  at  the  tone  of  the  lease 

made  is  worth  xxl.  per  annum,  to  another  until  cl.  be  paid,  in 
this  case  because  the  umuall  profits  of  the  manor  are  incertain, 
lie  hath  an  estate  £w  1^,  if  hvery  be  made  determinable  i^mui 

the 


(1)  1  £.  3.  15.  Vid.  4t  An.  s.  A*  tenant  Jor  hfiy  remainder  to  B.  in  iail^ 
remainder  ta  C.  injee;  A.  enfeoffs  B.  and  his  unfi  and  their  heirs  i  fi.  die$ 
%eiihout  issue  ;  no/m  there  is  a^forfe$iure  and  C.  may  enter.    Hal.  MSS. — [N.242.] 

's}  Hic/oAai.    HaLMSS. 
a)  13I:.  4-4*    ^'^37'    Soffajgiftintaa.     38  £.3.  7.    Hal.  MSS. 

,4}  And  the  wrii  ousM  to  be  ad  eshieredationem  B.  13  E.  s.  Brief  835. 
HaL  MSS. 

(5)  3  ^-  7- 9-  p.  43Elia.  C.  B.  D.D.  «.  4.  But  if  the  lease  be  ^houi 
deed  it  is  a  surrender,    lo  H.  7.  3.  1  Rep.  Bredan's  case.     Hal.  MSS. 

(6)  A.  Ieae0s  toB.tiU  A.  makes  L  8.  baih  qf  his  manor  :  adiudged  ajree^ 
haid.  H.  37  El.  Bi^er  and  Ridgefy.  Vid.  1  Rm.  Bredons  am.  Rent 
granted  to  A.  Jor  l^  ^  B.  or  C.  shall  so  Img  Uoe.  But  if  there  he  an  estate 
ioith  such  conditional  timitation,  it  ought  to  Se  vleaded  toith  the  limitation,  andL 
PMHnuance  shaU  be  aimred;  for  otherwise  it  Jam*  Vid,  Dy.  jga.  Hal.  MSS. 
—[Note  343.] 


Lr.  1.  C.  6.  Sect.  56.        Of  Tenant  for  Ufe.  [42.  a. 

the  levying  of  the  c  1«  (7).    But  if  a  xnan  grant  a  rent  of  xxl.  per  33  Aas.  p.  3. 
dnnum  until  cl.  be  paid,  there  he  hath  an  estate  for  five  jeares,  (Plow.  s93.> 
for  there  it  is  cortame,  and  depends  upon  no  incertainty.    And 
yet  in  some  cases  a  man  shall  have  an  mcertaine  interest  in  lands  3  Qq.  ^,  i,, 
or  tenements,  and  yet  neither  an  estate  for  life,  for  yeares,  or  Mumiug's  case, 
at  wiU(8).    As  if  a  man  by  his  will  in  writing,  devise  his  limds  3H.7. 13. 
to  hu  executors  for  payment  of  debtii  and  untill  his  debt$  be  ^^u'o'f* 
paid;  in  this  case  the  executors  have  but  a  chattell>  and  an  in-  ^t  Ass.  p.^8. 
certaine  interest  in  the  land  untill  his  debts  be  paid ;  for  if  they 
should  have  it  for  their  lives,  then  by  their  death  their  estate 
should  cease,  and  the  debts  unpaid ;  but  being  a  chattell,  it  shall 
go  to  the  executors  of  executors  for  the  payment  of  his  debts  1 
and  so  note  a  diversity  betweene  a  devise  and  a  conveyance  at 
the  common  law  in  his  life  time.    And  tenant  by  statute  mar* 
chanty  by  statute  staple^  and  by  ekgii^  have  incertaine  interests 
in  lands  or  tenements,  and  yet  they  have  but  chattells,  and  no  ,  ^ 
freehold,  whose  estates  are^  created  by  divers  acts  of  parliament, 
whereof  more  shall  be  said,  hereafter.     And  so  have  gardians  in        . 
chivalry  which  hold  over  for  single  or  double  value  incertaine 
interests^  and  yet  but  chattel 

If  one  grant  lands  or  tenements,  reversions,  remainders,  rents,  Vid.  Sect.  381. 
advowBons,  commons,  or  the  like,  and  expresse  or  limit  no  estate,  7  -A^s-  PI*  i- 
tiie  lessee  or  grantee  (due  ceremonies  requisite  by  law  being  x^y^r'^Qo 
performed)  hath  an  estate  for  life  (9}.    The  same  law  is  of  a 
declaration  of  a  use  (10).     A  man  may  have  an  estate  for  terme  7  £.  4.  33. 
of  life  determinable  at  will ;  as  if  the  king  doth  grant  an  office  to  (8  Co.  85,  b. 
one  at  wiU,  and  grant  a  rent  to  him  for  Uie  exercise  of  his  office  Post.  333.  fu) 
for  terme  of  his  life,  this  is  determinable  upon  the  determination 
of  the  office. 

A.  tenant  in  fee  sio^e,  makes  a  lease  of  lands  to  B.  to  have  Vi<to  Seet.38i. 
and  to  hold  to  BAor  tenne  of  hfe,  without  mentioning  for  whose  0^^^' 
life  it  shall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the  ^^'^ 
lessee^  for  it  shall  be  taken  most  strongly  against  the  lessor^  and 
as  haih  beene  said  an  estate  for  a  man's  own  Ufe  is  higher  than 
for  the  life  of  another  (11).    But  if  tenant  in  taile  make  such 
a  lease  without  expressms  for  whose  life,  this  shall  be  taken  but 
for  the  life  of  die  lessor,  tor  two  reasons. 

First,  when  the  construction  of  any  act  is  left  to  the  law,  the  (Poit  183.) 
law  which  abhorreth  injury  and  wrong  will  never  so  construe  it, 
as  it  shaU  work  a  wrong:  and  tn  this  case,  if  br  coustructton  tt 
should  be  for  the  life  of  Sie  lessee,  then  should  the  estate  taile  be 
d]sc<mtinued,  and  a  new  reversion  gained  by  wrong:  but  if  it  be 
construed  for  the  life  of  the  tenant  in  taue,  then  no  wrong  is 

wrought. 

•w 

(7)  But  Jeqff\nent  to  the  use  of  A.  for  hfe^  remainder  to  the  use  of  B.  h^ 
executors  and  assignSy  tUl  ten  pounds  shaU  be  levied  out  ^  the  prqfUsy  ruled  to  be 
a  chattel.     Hal.  MSS.— [Note  244.] 

IS)  Plaaod.  Comment.  1273.     Hal.  MSS. 

(9)  Hie  sect.  283.  Bid  if  termor  Jor  years  devises  his  house  generally  tuM' 
out  sneadng  vihat  estate,  the  tohole  term  passes.  14  Eliz,  Dy.  307.  Hal.  MSS. 
—[Note  345.] 

(10)  ai  H.  8. 5.  by  ShMu.     Hal.  MSS. 

(1 1)  Vid.  8  E.  i.  3.  A.  lessee /or  life  makes  lease  to  JB.  and  C.  on  condition 
that  if  they  die  leaving  A.  then  the  land  shall  revert  to  A*  toiihout  determining 
any  estate  certain  in  the  grant.  AU  the  estate  passes  under  the  conditieny  Jbr 
in  precipe  A.  toas  not  received  on  default  of  B.  and  C.   Hal.  MSS.-i*-[Note  a^iS.'] 


42,  a.  42.  b.]      Of  Tenant  for  life-     L.  1.  C.  6.  Sect.  57. 

wrought.    And  it  k  a  general!  rule,  that  whensoever  the  words 
4E.  a.  Wast  11.  of  a  deed,  or  of  the  parties  without  deed,  may  have  a  dou- 
17  £•  3-  7-         ble  intendment,  and  the  one  standeth  with  law  and 
^0.958.363.     ^  right,  and  the  other  is  wrongfull  and  against  law,  r42  T 
roiL  370.  a.;      ^g  intendment  that  standeth  with  law  shall  be  taken.       I     b    J 

Secondly,  The  law  more  respecteth  a  lesser  estate  by 
right,  than  a  larger  estate  by  wrong;  as  if  tenant  for  life  in  remain- 
der disseise  tenant  for  life,  now  he  hath  a  fee  simple,  but  if  tenant 
for  life  die,  now  is  his  wrongfull  estate  in  fee  by  judgment  in  law 
changed  to  a  rightfuU  estate  for  life. 
10  H.  6.  If  a. man  retaine  a  servant  generally  without  expressing  any 

7H.  4.3a.  time,  the  law  shall  construe  it  to  be- for  one  yeare,  for  that  re- 

6  £.  3. 17.         tainer  is  according  to  law.     Vid.  23  i?.  3,  cap.  1,  &c.  ( 1 ).    To  shut 

7  ^3-  6^  up  this  point  it  hath  been  adjudged,  that  where  tenant  in  taile 
a^  £,  a  c  i  made  a  lease  to  another  for  terme  of  life  generally,  and  after  re* 
^.  '  '  leased  to  the  lessee  and  his  heires,  albeit  betweene  the  tenant  in 
11 H.  4. 44.  taile  and  him  a  fee  simple  passed,  yet  after  the  death  of  the  lessee  f 
36  £.  3.  d3,  S4.    the  entry  of  the  issue  in  taile  was  lawfull ;  which  could  not  be»  if 

it  had  been  a  lease  for  the  life  of  the  lessee,  for  then  by  the  release 
it  had  beene  a  discontinuance  executed  (2).  But  let  us  now 
retume  to  UUktan. 


Sect.  57- 

y^  ND  it  is  to  be  understood,  that  tJiere  is  f coffer  and  feoffee,  donot  and 
donee,  lessor  and  lessee.  Feoffor  is  properly  where  a  man  enfeqffes 
another  in  any  lands  or  tenements  in  fee  simple,  he  which  maketh  the  feoff- 
f^mt  is  calUathefexffor,  and  he  to  whom  the  feoffment  is  made  is  called  the 
feoffee.  And  the  donor  is  properly  where  a  man  giveth  certaine  lands  or 
tenements  to  another  in  taile,  he  wnich  maketh  the  gift  is  called  the  donor, 
and  he  to  whom  thegifi  is  made  is  called  the  donee.  And  the  lessor  is  pro- 
perly where  a  man  tetteth  to  another  lands  or  tenements  for  terme  of  life, 
or  for  terme  of  years,  or  to  hold  at  will,  he  which  maketh  the  lease  is  caued 

lessor, 

t  It  seemi  that  lessee  it  Itere  inserted  for  lessor. 


( 1 )  Mr.  Barrington  calls  this  a  supposed  statute,  because  the  intervention 
of  the  commons  is  not  mentioned;  ana  the  introductory  part  seems  to  justify 
the  observation;  for  the  stile  is  like  that  of  an  ordinance  of  the  king  in 
council:  the  words  being  that  the  king  cum  pralatis  nobilibus  et peritis  et  eUiis 
sibi  assistentibtu  ddiberationem  habuit  et  tractatum ;  de  quorum  unaninU  consUio 
Ordmavit.  See  Observat.  on  Ant.  Stat.  2d  ed.  3o6.  However,  the  23  £•  3^ 
appears  to  have  been  always  treated  as  a  statute,  and  Fitzherbert,  in  his  com- 
mentary upon  the  writ  founded  upon  it,  calls  it  by  that  name.  Fitzh.  Nat.  Br« 
167.  B.— [Note  247.] 

(2)  That  is,  if  the  lease  was  for  the  life  of  the  lessee  it  would  be  a  discon- 
tinuance for  life,  and  the  tenant  in  tail  would  thereby  raise  in  himself  a  new 
reversion  in  fee,  and  the  release  by  passing  such  new  reversion  in  fee  to  the 
discontinuee,  would  merge  his  estate  ror  life  and  make  it  a  fee  executed;  which 
enlargement  of  the  estate  for  life  would  proportionably  enlarge  the  discon* 
tinuance  for  life,  and  so  make  it  a  discontinuance  in  fee  as  much  as  if  the  first 
conveyance  by  Uie  tenant  in  tail  had  been  for  that  estate.  See  further  on  this 
subject,  post.  Sect  620^— [Note  248.] 
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iessofy  and  he  to  whom  the  lease  is  made  is  called  lessee.  And  every  one 
which  hath  an  estate  in  any  lands  or  tenements  for  term  of  his  owne  or 
another  man*s  life,  is  callea  tenant  of  freeholdy  and  none  other  of  a  lesser 
estate  can  have  a  freehold:  but  they  of  a  greater  estate  have  a  freehold; 
for  he  in  fee  simple  hath  a  freehold,  and  tenant  in  taile  hatn  a  free* 
hold,  ifc. 

nPHIS  and  the  reBt  that  follow  in  this  Chi^iter  concerning  the 
deacription  of  feoffor  and  feoittde,  donor  and  donee,  and  lessor 
and  lessee,  are  evident. 

**  And  it  is  to  6e  understood^  that  there  is  feoffor  andfe^ee,  Sfc.'* 
Vide  Sect.  2,  where  a  light  touch  is  given  who  may  purchase.  Now 
somewhat  is  to  be  said,  who  have  ability  to  enfeone,  &c*  and  may 
be  a  feoffor,  donor,  lessor,  &c.    Whosoever  is  disabled  by  the 

common  law  to  take,  is  disabled  to  infeolfe,  &c.    But  many  that  Bricfon*  liks, 

have  capaicitie  to  take,  have  no  abilitie  to  infeoffe,  &c.  as  men  at-  ^'."^^^ 

tainted  of  treason,  felony,  or  of  a  pramumrey  aliens  borne,  the  fj^^/i,  L^ 

king's  villaines,  traitors,  felons,  &c.  ne  that  hath  offended  against  ca.  3,aadfib.5, 

the  statutes  of  primiumyr,  after  the  ofiences  committed  (3^  if  at-  ca.  39,  40. 
tainders  ensue,  ideots,  ma^lmAfij  a  man  deafe  dumbe  ana  blinde 
from  bis  nativity,  a  feme  covert,  an  infimt  (4),  a  man  by  dures; 
for  the  feoffinents,  te.  of  Uiese  may  be  avoyded.    But  an  here* 

tieke,  though  he  be  convicted  of  heresie,  a  leper  removed  by  the  «  U.  5«  ca.  7» 

king's  writ  from  the  socie^  of  men,  basUtfds,  a  man  deafe  dumbe  r|!!!^*"noct. 

or  tilinde,  so  that  he  hadb  understanding  and  sound  memonr,  J^iStud. 

albeit  he  expresse  his  intention  by  signes,  villaine  ota  isb.  3,aJs9. 

L43^n  common  ^  person  before  entrie,  or  the  like  may  in* 
^  *  I  feoifo,  Ac 

[a]  All  feoffinents,  gifts,  grants,  and  leases  by  bishops,  [a]3sH.8. 

albeit  they  be  confirmed  by  the  deane  and  chiqpter,  by  any  of  me  cap.  s8. 

GoOedgea  or  halls  in  either  of  the  Univenities,  or  elsewhere,  deans  '  -l??^ 

and  cfaaplerB,  master  or  gardian  of  any  hoa>ital,  parson,  vicar,  or  ^^^  ^  j^, 

any  other  having  spiritudl  or  ecclesiastiau  living,  are  also  to  be  14  £i!  ca.  1  ti 

avoyded^  [b]  and  all  the  said  bodies  politique  or  corporate  are  by  18  El.  ca.  ao. 

the  statutes  of  the  realm  disabled  to  make  any  conveiances  to  the  >  ^^  cap.  3. 

king,  or  to  any  other,  as  it  haUi  been  adjudged:  which  statutes  ^v5?l^f\^ 

have  bin  made  smce  Ltttleton  wrote  ( 1 ).  6  Co.  37. 

I1C0.67.    Magdalen Colicdge case.    YideLesLde W.a,ca.4i. 

It 


(3)  As  to  conveyances  made  by  felons  or  by  ofienders  against  the  statutes 
oipTitmumre  between  indictment  and  attainder,  see  W.  Jo.  217.  Cro.  Cha.  172^ 
and  Wils.  voL  1,  part  %  page  219. 

J 4)  There  is  an  inn>ortant  difference  between  the  deeds  of  femes  covert 
mfants.  Those  of  the  former  are  always  void ;  but  those  of  the  latter 
ve  cometimes  void,  and  sometimes  only  voidable.  As  to  the  distinction  between 
void  and  voidable  in  the  case  of  deeds  by  infimts,  see  a  case  in  Burr.  4»  P*^.^ 
foL  1794,  in  which  the  court  held  a  conveyance  by  lease  and  release  by  an  m^ 
&nt  to  be  voidable  only.  See  further  post.  Sect.  359.— [Note  J»4£HI  .  ^, 
( 1 )  And  in  case  of  corporation  aggregate,  as  dean  andchajfter,  the  •J^  ff^ 
againsi  the  dean  xchonui£^  the  lea!^  M.  13  Car.  B.  R.  ^^^^  fJT  i  \!^A 
Bmt  U  is  otherunse  in  the  case  of  a  sole  corporation,  for  there  ^Ji^^.^ZT 
th4f  successor.  M.  44  Eliz.  C.  B.  Saunderis  case.  Hal.  ^p^:'^^^~^^^ 
aenralion  on  the  case  of  Lloyd  and  Gregory,  post.  45-  «•    ^«  **^  conve>anc« 
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U]  Mafoa  It  k  provided  [c]  by  the  statute  of  Magnd  Ckaria^  quod  nuUuai 

Gharta,Gftp.  33.  liber  htmo  det  de  catero  ampUus  aUcui  de  terrd  iud  quhm  ut  de  resi' 

MiiTor,  cap.  5»  duo  terr<e  sua  posset  si^fficienffieri  domino  Jeodi  servitium  ei  debt- 

GkuiTiLllb  7  ^"^  quodpertinet  ad  feodum  iliud.    Upon  which  act  I  have  heard 

ca.  1 .  great  question  [d]  made,  whether  the  teoffinents  made  against  that 

Bract.  lib.  1.  Statute  were  voydable  or  no ;  and  some  have  said  that  the  statute 

Brit.  88,  &c  intended  not  to  avoyd  the  feofimmt,  but  implicite  to  direct  t&e 

rieta,  lib.  3,  tenure,  viz.  that  the  tenant  should  not  infeofie  another  of  parcell 

r^?  V'd  ^  ^^^^  ^^  ^^  ^^^  ^^^  ^  ^^^  is  of  the  next  lord)  but  to  hold  of 

ceUentdecUn-  himselfe,  and  then  the  lord  may  distreiae  in  everie  part  for  his 
tion  hereof  inter  whole  service  without  any  prejudice  unto  him.  But  this  opinion 
adjadicat'  is  against  [e]  the  authoritie  of  our  bookes,  and  against  the  said 

coram  Reee,  istatute  of  Magna  Charta.  For  first  it  is  a^eed  to  lo  H.  7,  that 
hifllb^ur  ^  fi*,  v^ll  before  the  statute  as  after,  a  tenant  which  held  two  acree 
Nott.&  Derb.  might  have  aliened  one  of  the  acres  to  hold  of  him,  and  notwith- 
[e]  Bract  lib.  i,  standinff  the  lord  might  have  distrained  in  which  of  the  acres  he 
iQfH.  7.  '  would  WT  his  whole  services :  and  reason  teacheth  that  before  that 
fol.  10.  b.  statute  a  tenant  could  not  have  aliened  parcel!  to  hold  of  the 

S^  £•  3*  chiefe  lord ;  for  the  seignory  of  the  lord  was  entire,  for  the  which 

^fi^^^Httl^  ^e  lord  might  distraine  in  the  whole  or  in  any  part,  and  which  the 
fo.  99.  tenant  by  his  owne  act  cannot  divide  to  the  prejudice  of  the  lord 

8  £.  4. 13.         to  barrehim  to  distraine  in  any  part,  for  his  services,  as  he  should 

doe,  if  he  riiould  enfeolfe  anouier  of  parcell  to  hold  of  the  chiefe 

lord.    But  the  tenant  might  have  made  a  feofiment  of  the  whole 

to  hold  of  the  diiefe  lord,  for  there  no  nrejudioe  ^asued  to  the 

lord  (3).    Osiers  have  said,  and  they  saia  truly,  that  the  iatentioD 

of  the  statute  was,  that  the  tenant  could  not  alien  parcell  (which 

might  turn  to  the  prejudice  of  the  lord)  without  his  assent,  and  tliis 

Mirror,  cap.  5,    appeareth  cleerly  by  the  Mirror.    And  by  this  statute  the  king 

sect  a.  tooke  benefit  to  have  a  fine  for  his  licence,  before  which  statute 

Beta,  lib  3,        no  fine  for  alienation  was  due  to  the  king.    For  it  is  [f]  adjudged 

^P-  8-  that  for  an  alienation  in  time  of  Henry  the  secowt  no  fine  was 

[if]  36  Asa.        due ;  and  it  appeareth  in  our  bookes,  that  if  an  alienation  had  beene 

P*  37-  made  before  20  H.  s>  no  ^o,e  was  due  to  the  king  for  alienation  (3)* 

so  Ass.  p.  17. 

20  E.  3.    Avowry  136.    34  £.  3,  c.  15.    Vide  Stamf.  39,  30.    Matt  Paris.    Walslng* 

l>s™  37-  39-    Vide  5  H.  3.    Mordaac.  53.    MMjoaCharta  there  Touched,  which  was  the 

charter  of  King  Joh^  for  it  was  cttad  before  9 1£  3. 

Now 


by  corporations  before  the  restraining  statutes,  see  post.  44.  a,  and  103.  a. 
— [Note  250.] 

(2^  Thiff  assertion  has  been  controverted,  as  repugnant  to  the  feudal  nottons 
of  alienation,  and  inconsistent  with  any  reasonable  construction  of  the  statute 
quia  emptores  terrarum,  Wright's  Ten.  155.  Daliympl.  Hist  Feud.  Prop*  80, 
and  Siilliv.  Lect.  418.  In  fact  the  history  of  our  law  with  reject  to  th^ 
powers  of  alienation  before  the  statute  of  quia  emptores  terrarum  i»  very  much 
mvolved  in  obscurity.  See  Bract  lib,  9.  cap.  19,  where  the  author  inquires, 
n  iHe,  cut  datum  est,  rem  datam  ukerius  dare  posset.  See  also  Bract,  lib.  2, 
cap.  5,  and  Staundf.  Prcrog.  cap.  7. — [Note  251.] 

(3)  Nota,yc;r  seisure  qf  serfeanties  aliened  toitkout  licence^  it  seems  thai  it 
WIS  me  ancient  lata.  Yid.  Roger  Hoveden  783.  It  was  me  of  the  articles  inter 
capitula  corons  R.  1,  de  seijantiis  alienatis,  arid  so  it  stUl  continues.  CIau». 
7  johami.  nu  w. precept  to  seise  setjantias  theinagia  et  dengagia  tent,  de  honore 
Lancaster  alienat.  post,  primam  coronation.  H.  2.  Vid.  T.  7  £.  1.  Coram  reM 
Gilbertus  de  Clare  comes  Gloucester  impeached  Jbr  alienation  made  to  his 
Jather.  Vid.  24  £.  3.  71.  special  custom  to  alienate  imthout  licence.  Videttur  per 
Ror.  Pari,  29  E.  3.  n.  18,  quoad  other  tenures  than  serjanties  the  prerogaiHfe 

began 
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Now  it  is  to  be  observed,  that  oftentimes  for  the  better  under- 
f  tanding  of  our  bookes,  tiie  advised  reader  must  take  light  fronl 
historie  and  chronidesy' especially  for  distinction  of  times.  And 
therefore  Matthevo  Paris  (who  m  his  Chronicle  reciteth  Magna 
Charta)  (4)  testifieth  that  king  Henru  the  third  by  evill  counsel! 
(and  especially,  as  the  truth  was,  of  Hubert  de  Burgo  then  chiefe 
justice)  sought  to  avoyde  the  Great  Charter  first  granted  by  his 
father  king  John^  and  afterwards  granted  and  confirmed  by  him- 
aelfe  in  the  ninth  of  Henry  the  third,  for  that  as  he  the  said  king 
John  did  grant  it  by  dures,  and  that  he  himselfe  was  within  age 
when  he  granted  and  confirmed  it.  But  forasmuch  as  afterwards 
the  said  king  Henry  the  third  in  the  twentieth  yeare  of  his  raigne, 
at  what  time  he  was  nine  and  twentie  years  old,  did  grant  and 
confirme  the  said  Great  Charter;  for  that  c&use,  to  put  out  all 
scruples,  is  the  twentieth  yeare  of  Henry  the  third  named,  albeit 
in  law  the  kind's  charter  granted  in  the  ninth  yeare  of  Henry  the 
third  was  of  force  and  yaliditie,  notwithstanmng  his  nonage,  for 
that  in  judgement  of  law  the  king,  as  king,  cannot  be 

C43."l  ^^  to  be  a  (p*  minor;  for  when  the  royall  bodie  poli- 
b  'J'  ^^4^^  of  the  king  doth  meete  with  the  naturall  capacity 
in  one  person,  the  whole  bodie  shall  have  the  qualitie 
of  the  royall  politique,  which  is  the  greater  and  more  worthy,  and 
wherein  is  no  minoritie  (1}.     For,  omne  majus  trahit  ad  se  quod  est    • 
minus.     And  it  is  to  be  observed,  that  no  record  can  be  found,  20  Ass.  pi.  17. 
that  either  a  licence  of  alienation  was  sued,  or  pardon  for  aliena-  by  Skipwith.  • 
tion  was  obtained  for  an  alienation  without  licence  at  any  time 

Defbre 


1*^ 


b^oH  in  the  time  ofEdHaard  ike  firti-  Nota^.t^  swau^  thtd  the  etatute  ^quia 
emptores  takes  away  licences  and  pardons  of  dUenatians  in  ease  of  tenure  of  a 
wMed*  Yet  see  14  /f.  4*  4.  recordare  longum  for  custom  of  the  honour  of 
Ghmoester,  and  Rot.  Pari.  38  H.  6.  n.  29.  pro  oucatu  Comubiae  ubi  such  a 
custom  Rot.  Pari.  8  E.  2.  m.  7.  in  scedula  pendente  dorso.  ''  Accord  est  et 
*'  assensu  per  archevesques  evesques  abbes  priores  countes  et  barons  et  autres 
''  du  realme  in  pariement  le  roy  summons  a  Westminster  octab.  Hill.  8  £.  a. 
**  que  eux  desormes  nul  fine  demandront  ne  prendront  des  frankhomesy  par 
**  entrer  terres  et  tenements  que  sont  de  leur  fee,  issint  totes  voyes  que  per 
**  tid  feoffinents  ils  ne  soient  pas  eloisnes  de  leur  services  ne  leur  services 
<*  dedits."-— Hal.  MSS.  From  Jord  Hcue's  observing,  that  the  crown's  right 
of  seizure  for  alienatian  of  serjanties  without  licence  still  continuesy  it  seems, 
that  his  note  on  the  subject  was  written  before  the  1*2  Cha.  a.  c.  24,  which 
converts  tenures  by  knight  service  into  socage  and  takes  awi^  fines  of  alieoa- 
ation«    See  post.  43.  b.  n.  2.— {Note  252.] 

(4)  Note  pro  carta  de  libertatibus.— Carta  regis  Johann.  proclamata  19 
Junii  17  Johann.  apud  Runimede,  Pat.  17  Johann.  m.  33.  dorso.  Carta  de 
iibertatd)us  sub  H.  3.  magna  scilicet  de  libertatibus,  et  minor  sive  de  foresta, 
proclamantur  8  Maii  9  H.  3,  prima  pars  claus.  9.H.  3.  m.  14.  dorso  interrupt, 
et  cancell.  Matth.  Paris  sub  anno  1227.  pag.  336,  but  qfterwaxds.  caxfirrj^  by 
H.  3.  Rex  confirmat  *'  omnes  libertates,  &c.  contentas  in  cartis  quas  fecimus 
^  cum  minoris  setatis  essemus  tarn  in  magna  carta  quam  in  carta  de  foresta.'* 
Cart.  21  H.  3.  n.  4,  confirmatur  per  stat.  Marlbr.  ci^.  5,  ettuneprimum  devenk 
^Mtutum,  vis.  52  H.  3.  Hal.  MSS.^-See  a  most  accurate  history  of  the  magna 
charta  of  king  John  and  that  of  Hen.  3,  in  the  introductory  discourse  te 
"■».  Justice  Blackstone's  valuable  edition  of  the  diarters.— [Note  253.] 

( 1 )  See  this  subject  considered  at  large  in  the  case  of  tlie  dutchy  of  Lan- 
caster Plowd.  214,  and  in  fViUion  and  Berkley  Plowd,  234. 
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before  the  twentieth  yeare  of  Henry  the  third,  and  it  is  holden  in 
the  twentieth  of  Edxoard  the  thir^  that  a  licence  for  alienation 
grew  by  this  statute. 

Now  in  the  case  of  a  common  person  it  was  the  common  opinion* 

that  if  the  tenant  had  aliened  any  parcell  contrary  to  the  said  act, 

that  he  himselfe  was  bound  by  his  owne  act,  but  that  his  heire  might 

Brit.  fo.  s8. 88.  have  avoyded  it ;  and  in  the  king's  case  many  held  the  same  opi* 

186,187.945.     ^jon^    jr^r  Britton  saith,  tie  counts^  ne  baronsy  ne  chwcHer^  ne  ser* 

Regis  0^7       jeantSy  que  teignont  en  chiefe  de  nova  ne  purr  my  dismember  nous 

Fleta,'ub.  6,      fi^^  sauns  licence:  que  nous  ne  puissent  per  droit  ensettre  les  pur^ 

cap.  99,  ace.       chasors,  Sfc.    And  nere with  agreeth  F/oa,  and  our  bookes.    But 

90  £.3.  now  by  the  statute  i  E.  d,  cap  la,  &  34  E.  3,  cap.  15,  although 

^"a^^  I  ^^^  king's  tenant  in  chiefe  or  by  grand  serjantie  doe  alien  all  or 

14  £.*3.  qoBre     ^"7  P**^  without  licence,  yet  is  there  not  any  forfeiture  of  the 

imp.  45.  same,  but  a  reasonable  fine  therefore  to  be  paid.     And  note,  it 

14  H.  4.9,3.      appeareth  by  the  preamble  in  i  E.  3,  that  complaint  was  made 

9  E.3,  fo.  96.     ^|.  i^u^^  holden  of  the  kins  tn  capites  being  aliened  without  li* 

34  i?a*aL*?fi.    cence,  was  seized  as  forfeitea.    And  in  the  case  of  a  common  per- 

a  Co.  81, 89.      son,  the  statute  of  18  £.  1,  De  quia  emptores  terrarum  hath  made 

in  Seignior         it  cleare,  for  this  hath  in  effect  as  to  the  comjnon  persons  taken 

Cromweiri         away  the  said  statute  of  Magna  Charta,  cap.  32,  for  thereby  it  ia 

^^*^;  provided,  qtwd  liceat  unicuique  lihero  Jwmini  terras  suas  seu  tene- 

Regist.  Intles    fffg^ffi  ^^^^  gg^  partem  inde  ad  voluntatem  suam  vendere^  ita  quod 

raad'p'o nto*  fi^^^^ teneat, ^c.  de capitali  domino.    And  herein  are  divers  no- 

j;>ortiooe.  table  points  to  be  observed.    First,  that  this  word  liceat  proveth 

that  the  tenant  could  not,  or  at  least  wayes  was  in  danger  to  afien 

parcell  of  his  tenancy,  &c.  upon  the  said  act  of  Magna  Charta. 

Secondly,  tliat  upon  the  feomnent  of  the  whole,  the  tenant  shall 

hold  of  the  chiefe  lord.     Thirdly,  that  the  tenant  might  infeoffe 

one  of  part  to  hold  pro  particula  of  the  chiefe  lord.    Sut  this  act 

(the  king  being  not  named)  doth  not  take  away  the  king's  fine*  doe 

to  him  by  the  statute  o£ Magna  Charta  (a). 

(Bowd.  561.  b.      **  Freehold/*    Here  it  appeareth  that  tenant  in  fee,  tenant  in 

609.)  taile,  and  tenant  for  life,  are  said  to  have  a  firanktenement,  a  free- 

Bractoni  lib.  4,   Iiq]^^  gQ  called,  because  it  doth  distinguish  it  from  termes  of  yeares, 

^\^^„  «a       chattels  upon  incertaine  interests,  lands  in  villenage  or  custonuiry, 

Bru.  cap.  3a,      ^^  copyhold  lands.    Libenm  auiem  tenementum  diciiur  ad  d^^ 

BnctoQ,  lib.  4,   ren^am  wUenagH^  et  vtUanorum  qui  tenent  villenagium,  quia  non 

^  ^?'   .    .       habent  actionem  nee  assisamj  Sfc,  item  quod  sit  suum  et  non  alienumy 

^*If«    ^^*^     ^^  «^>  *'  teneat  nomine  alieno  nt  Jirmarius  et  ad  terminum  vel 

sicut  creditor  ad  vadium.    And  note  that  tenant  by  statute  mer- 

W  9  ca!  18       <^Bnt,  statute  staple,  or  elegit ^  are  said  to  hold  land  ut  liberum 

Stat,  de  mer-      tenementum  until!  their  debt  be  paid;  and  yet  in  troth  they  (as 

cateribas  an.       hath  beene  said)  have  no  freehold,  but  a  chattle,  which  shall  go 

i3£.  1.  to  the  executors,  and  the  executors  also  if  they  be  ousted  shall 

^q  H.  8*  ^  %     '^^^^  '^  assise.     But  (utj  is  similitudinary,  because  thcr^  shall  by 

F  K.  B.'  178.      ^®  statutes  have  an  assise  as  tenant  of  the  freehold  shall  have, 

(Ante  49.  a.)      and  to  that  respect  hath  a  similitude  of  a  freehold,  but  nullum 

simile  est  idem. 


(3)  Fines  for  alienation  are  taken  away  as  well  from  the  kins  as  from  aU 
others  by  the  12  Cha.  3.  chap.  34.  But  the  statute  saves  fines  for  alienation 
due  by  me  customs  of  particular  manors,  other  than  fines  for  alienation  of  lands 
holden  of  the  king  in  capite.'See  further  on  the  subject  of  alienation  3  Inst- 
&5'  501.  Vin.  Abr.  tit.  Alienation.  Sulliv.  Lect.  page  1591  and  418,  and  the 
book  cited  in  fol.  43.  a,  note  2«-^[Kote  254.] 

Chap. 
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Chap.  7.      Tenant  for  terme  of  yeares.      Sect.  58* 

n^IlNA  NT  for  terme  of  yeares  is  where  a  man  letteth  (lou  homelessa) 
lands  or  tenements  to  another  for  terme  of  certaine  yearesy  after  the  num- 
ber of  yeares  that  is  accorded  bettoeen  the  lessor  and  the  lessee.  And  when  the 
lessee  entreth  by  force  of  the  lease,  then  is  he  tenant  for  tearme  of  yeares; 
and  if  the  lessor  in  such  case  reserve  to  him  a  yearely  rent  upon  such  lease, 
he  may  chusefor  to  distrainefor  the  rent  in  the  tenements  letten^  or  else  he 
may  have  an  action  of  debt  for  the  arrerages  against  the  lessee.  But  in 
such  case  it  behooveth,  that  the  lessor  be  seised  in  the  same  tenements  at  the 
time  of  his  lease ;  for  it  is  a  good  plee  for  the  lessee  to  say,  that  the  lessor 
had  nothing  in  the  tenements  at  the  time  of  the  lease,  except  the  lease  be 
made  by  deed  indented,  in  "which  case  such  plee  lieth  not  for  the  lessee  to 
plead. 

"  INHERE  a  man  letteth  (lou  homelessa)  landsy  SfcJ*    Lessa 

and  lease  is  [a]  derived  of  the  Saxon  word  leapum,  or  [a]  Mlrroi', 
ieasum,  for  that  the  lessee  eommeth  in  by  lawfull  meanes ;  [b]  and  ^P-  ^»  s«ct.  17. 

dimiUere  is  in  French  laysser,  to  depart  with  or  forgoe.  ?.'^!«°i!'rJ*V 

t«Ti_         T '^Ti^  M.  •   u*.         1       cap.  20,  &  lib.  4, 

When  LUtleion  wrote,   many  persons  nught  make  foi.  <i3o< 

C4^  n  leases  for  yeares,  or  for  life,  or  (£}•  lives  at  their  will  Fleta,  lib.  3, 

*  I  and  pleasure,  which  now  cannot  make  them  firme  in  cap.  1  a,  &  lib.  5, 

law.     And  some  persons  may  now  make  leases  for  ^f'l^^' | 

yeares,  or  for  life  or  lives  (observing  due  incidents),  firme  and  wordTdimitto) 

good  in  law,  who  of  themselves  could  not  so  doe  when  Littleton  see  Sect.  531. 

wrote,  and  this  by  force  of  divers  acts  of  parliament  [c] ;  as  r^.]  oa  H  8 

namely  32  H.  8.  1  EUz.  13  Eliz.  18  Eliz.  and  1  Jac,  Rem,  of  ca.  38. 

which  statutes  one  is  enabling,  and  the  rest  are  disabling.    When  1  EUz.  not 

Littleton  wrote,  bishoppes  wim  the  confirmation  of  the  deane  and  printed  bat  ia 

chapter,  roaster  and  fellowes  of  any  colledge,  deanes  and  chap-  n^^J^  i?eii^ 

ten,  roaster  or  gardian  of  any  hospitall,  and  his  brethren,  parson  ^^p  \q/^ 

or  vicar  with  uie  consent  of  the  patrone  and  ordinary,  arch-  18  Elix.  cap.  6. 

deacon,  prebend,  or  any  other  body  politique  spirituall  and  ^  Jac.  cap.  3. 
ecdesiasticall  (concurreniilms  hits  qtue  injure  requirunturj  mi^ht 
have  made  leases  for  lives  or  yeares  witnout  limitation  or  stint. 

And  80  might  they  have  made  gifts  in  taile  or  stales  ia  fee  at  6  Co.  14,  case 

flieir  will  and  pleasure,  whereupon  not  onely  great  decay  of  dc  ecclesiastical 

divine  service,  but  dilapidations  and  other  inconveniences  en-  ^[^Magdalen 

jsoed,  and  therefore  they  were  disabled  and  restrained  by  the  CoUedgecase. 

«grd  acts  of  1  Eliz.  13  Eliz,  and  3  Jac.  Regis  to  make  any  state  Levesque  de 

or  conteyaAce  to  the  king  at  all,  or  to  the  subject;  but  there  is  ^*''y"**^*^ 

excepted  out  of  the  restraint  or  disability,  leases  for  three  lives,  /\^g|^'  f^a.)^ 
or  one  and  twenty  yeares,  with  such  reservation  of  rent,  and  with 
such  other  provisions  and  limitations,  as  hereafter  shall  appeare« 

Also,  they  may  make  erants  of  ancient  offices  of  necessity  with  x^^  (^^  |A 

ancient  fees,  concurrenttbus  hits  qua  in  jure  requiruntur,  for  those  47. 50. 

mnts  are  not  withi^  the  statute  of  32  //.  8,  but  by  construction,  10  Co.  58. 

Sey  are  not  restrained  by  the  statutes  of  1  Eliz.  or  i^^Eliz.  ^^^I^^l^^ 

rmch,  191, i^,  193.  Cro.  Cha. 48.    Cro.  Jac.  173) 

V01.L  N  because 
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be«;ttufie  the^e  anctent  offices  be  of  necessity,  and  with  the  ancient 
tiees^  dud  to  no  diminution  of  revenue  f  i ). 

Th«f«  be  three  kinds  of  persons  tnat  at  this  day  may  make 
!««««  lor  three  lives,  &c  in  such  sort  as  is  hereafter  expressed, 
«bidi  could  not  so  doe  when  Littleton  wrote,  viz.    First,  any 
perwn  seised  of  an  estate  taile  in  his  owne  right.    Secondly,  any 
person  seised  of  an  estate  in  fee  simple  in  the  right  of  his  church. 
Tliirdly,  any  husband  and  wife  seised  of  any  estate  of  inheritance 
in  fee  simple  or  fee  taile  in  the  rieht  of  his  wife,  or  jointly  with 
his  wife  before  the  coverture  or  aner,  viz.  the  tenant  in  ta&e,  by 
d^xi  to  binde  his  issues  in  taile,  but  not  the  reversion  or  re- 
mainder, the  bishop,  &c.  by  deed  without  the  deane  and  dittpter 
to  bind  his  successor^,  the  husband  and  wife  by  deed  to  bind. the 
wife  and  her  and  their  heires( 3),  and  these  are  made  good  by 
5  Co.  6.  Seig.     the  statute  of  3a  i/..8.  which  iofbleth  tbem  thereimto.    But  to 
Mountjoye's       the  making  good  of  such  leases  by  the  said  statute,  there  are 
<^-  nine  things  necessarily  to  be  observed  belonging  to  them  all,  and 

JfroJa.S.        ^°™®  other  to  some  of  them  in  particular. 
^b!)  First,  the  lease  must  be  made  by  deed  indented,  and  not  by 

deed  poll,  or  by  paroll  (3). 

Secondly, 


(1 )  Vid.  39  Eliz.     Case  qfthe  bishop  of  Chester,  toho  had  ancientiy  used  to 
have  a  counsd  who  had  a  fee.     This  grantable  by  the  bishop  with  consent  of  dean 
and  chapter,    Mota,  thoi^  it  be  not  an  office  of  time  tohsehj  S^.  yet  grantable,  if 
cf  necessity,  as  in  the  case  of  the  bishop  rf  tMoucester  fbufUM  yoi^^  time  of 
memory.    M.  1  Car.  €.  B.     Crook  n.  8.     Cook  and   xoung.    Vide  that  it  u 
holden,  that  though  it  be  a  nen  office,  yet  if  necessary,  and  thejee  is  reasonable, 
being  confirmed  it  shall  bind  the  successor ;  and  vide  the  grant  of  ancient  office 
and  fee,  foith  the  addition  of  a  neaojee,  which  notwithstanding  seems  sood,  because 
the  office  is  antient.    M.  d  Car.  C.  B.     Crook  n,  7.  Gee's  case.    If  it  had  been 
usual  to  grant  an  antient  office  to  one  only,  a  grant  to  two  is  not  good.     But ^  it 
has  been  once  granted  to  two  or  granted  in  reversion  before  the  statute  1  Mdiz« 
^hen  it  shall  be  intended  to  have  been  usually  so  granted,  and  such  grant  to  tno  or 
in  reversion  shall  bind  the  successor*    T.  8  Car.  B.  R.  Crook  n.  3.    Wather  and 
Lamb.  M.  8  Car.  B.  R.     Crook  n,  19.     Young  and  Steele  concerning  the  official 
and  commissary  of  the  bishop  of  Lincoln  and  the  register  of  ilSf  bishop  of 
Itochester.    Hu.  M S8.  Ley  75,  is  contrary  to  Gee's  case  cited  by  lord  Hale. 
— See  further  as  to  the  grant  of  offices  by  ecclesiastical-  person^;  New  Abr. 
Offices,  D     See  also  in  Burr,  part  4.  vol.  1.  pi^  419,  the  ease'  of  air  John 
Trelawney  and  the  bishop  of  Winchester,  in  wnieh  the  couit  held^  diat  an 
office  and  fee  which  existed  before  the  1st  of  Eliz.  are  not  witlmi*die  restvaint 
of  that  sutute,  but  that  they  ma^  be  granted  as  before  the  statute,  and  that  the 
utilitv  or  necessity  of  the  <»ce  is  not  more  material  since  than  it  was  before. 
— r>fote  255.] 

(  2 )  Quoad  leases  by  husband  and  wife.  Husband  and  wife  seised  to  them  emd 
the  heirs  qfthe  body  qfthe  husband  make  lease  Jor  three  lives,  renderis^  $he 
antient  rent ;  husband  dies  :  this  shall  not  bind  the  wUh.  Adjudged,  becauie  the 
statute  meaks  of  the  wifes  inheritance*  H.  14  EUz.  €.  B.  n.  5.  D.  D.  MusioHl 
and  wi/tiointfy  seised  by  purchase  to  them  and  their  heirs  i  the  husband  afoase 
during  we  coverture  makes  lease,  rendering  the  antient  rent :  dubitatur  t^  it  skaU 
bind  the  wife,  because  the  proviso,  which  requires  the  wife* s  joining,  spetJts  onfy  c^ 
husband  seised  in  right  of  his  xatfe^  finitur  per  compottticmem.  Ml  1  6a».  C.  B« 
Crook  n.  15.     Smith  and  Trinden.    Hal.  MSS.— [Note  256.] 

(3)  See  New  Abr.  Lease^^  £•  3* 
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Secondly»  it  must  be  made  to  begin  from  the  3av  of  the  making 
mereof,  or  from  the  making  thereof  (4.) 

[44."!       Cdr  Thirdly,  if  there  be  an  old  lease  in  being,  it  must 
t    J  be  surrendred  (1)  or  expired,  or  ended  within  a  yeare 

of  the  makitig  of  thb  lease,  and  the  surrender  must  be  &  ^'^• 
abaohite  and  not  conditidnall.  'EliDer's  case 

Fburthly,  there  must  not  be  a  double  lease  in  being  at  one 
tiriie ;  88  if  a  lease  for  yeares  be  made  according  to  the  statute,. 
be  ?n  the  rever  jidn  cannot  expulse  the  lessee,  and  make  a  lease 
Iftr  life  or  \iSr68  according  to  the  istatate,  nor  ^  converso ;  for  the 
word6  of  the  iitatute  be,  to  make  a  lease  fbr  three  lives,  or  one 
land  twenty  yeares,  so  as  one  or  the  other  may  be  made,  and  not 
b6lh(!2j. 

Hnhiy,  it  rhust  not  exceed  flired  IhhSy  or  orie  and  twenty  yeares,  (Cw*  Cha.  95. 
fW>m  the  imfldhg  of  it,  btit  it  may  be  for  a  lesser  terme  or  fewer  ^'®-^»-  *  >*• 
H*«.  ^'^-^ 

'Sis^hr,  ft  mu^  be  6f  lands,  tenements,  or  hereditaments: 
nfililtArabie  6r  corporeall,  which  are  neces^ijr  to  be  letten.  and 
^er^fottt  a  reht  by  Taw  mky  be  reserved,  and  not  [d]  of  things  W  5  Co-  3- 
fh&ttyfe  ih  ^nmt,  as  aidVowsons,  faires,  markets,  franchises,  and  Jc'^l'scase. 
the  Kke,  i^iereont  a  rdnt  cannot  be  reserved  (  3 ) .  ^qK^%^' 

Seventhly,  it  must  be  of  lands  or  tenements  which  have  most   14  E.  3.    Scire 
<fo&rfiIdM¥  tfeene  letten  to  ibrme,  or  occupied  by  the  fanners  facias,  23. 
Hblet^  IQr  thte  space  of  So  yeares  nekt  before  the  lease  made,  so  *®„"- ^-  ** 
fiA  if  It  l^e  Itetten  for  1 1  yeares  at  one  or  several  times  within  ?,  gjj  V^'q 
thdee  26  ycteirs  ft  h  sufficient.    A  grant  (>]  by  copy  of  court  roll  317/416.  Cro. 
in  fee  fot  life  or  yeares  is  a  sufltctent  lettmg  to  farme  within  this  EliK.  708. 
stttttiCe,  f6'r  he  is  biit  tenant  at  will  according  to  the  custome,  and  M  ^  Co-  37- 
»>  ft  Ib  6f  a  1  Ase  fit  Vill  by  the  common  law ;  but  those  lettings  chl"terf 
to  Mttie  liittst  bfe  made  by  some  seised  of  an  estate  of  inheritance,  WorcMier'i 

and  case. 


(4)  Vid.  7  Elii.  JMh  ^46.    Ltk^fir  fiO  gears  t&  be^tn  at  n^xt  Michaelmas 
mk  good.  .  Hal.  M^. — See  fhrther  as  lo  the  time- when  ftueh  leases  should' 

bej^i^  imd  the  difference  between j^om  tla  iatf  ffmakittg  indjram  the  makitig^ 

Neir.  Ahr.  Lka$es^  £.  rale  ^,  and  post.  ^j.  b.-^li&te  957!] 


( 1 )  Feme  ttnkrt  hnahtjbr  (m$  rtoenion  in  tdil^  hilsbund  surrenders  ;  tenant 
m  tai  ie&tesjor  thte  Uoes^  the  tb^^  dm.  Adktd^f  thai  this  is  a  iood  lease 
io^ndthemue.  SgdMham  ani  Cdps  cited  ^  Poj^m.  Md.^^^.  Hal.  MSS. 
— TNoteisS.] 

j's)  M.  ag,  30  Eliz.  Clench  138.  GrindaTs  case.  Hal.  MSS.— See  S.  C. 
4 1.eon.^8. 1,  and  65,  and  Mo.  1071  and  the  obsemHieBS  HpoB  it  Kew.  Abr, 
LeaseSf  £•  rule  3«  .  . 

(3)  Bik^iithf^  hive  Beiii  M^^  Hi  ib^rm,  th^^  mnot^U  leased  fyrlify 
to  bind  the  sudetic^  ;  hHi  fftej/ thiy  tk  leased  tor  ^\  t/iirSy  rjMderingtfiiantient 
rent,  tM  «  thatt  Bind  the  tkccesstfr.  J^d.  778 .  T.  8  5k^.  B.  R.  /Idjudged  in 
UM^s  daiii  titd  the  rent  ^6es  with  tki  reversion.  Nbta,  it  tcd^  the  case  bfthe 
firdttmiir  bfPe^s:    Hal.  MSS.— See  New  Abf.  Leases,  E:  rulef  k,  where  many 


longer  of  any  im|>ortant^ , ^  -  ,.^      ,,  

of  tithes  and  other  incorporeal  hereditaments  by  ecclesiastical  persons, 
wfMfMfr  for  litci  or  for  treir«,  as  good  as  if  tfife  leases  were  of  corporeal  here- 
dionehb,  itA  gives  action  of  debt  to  the  successor,  for  rent  reserved  on  free- 
hWd tea«j(.-{Note  aso'l 
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and  not  by  a  gardian  in  chivalryy  tenant  by  the  curtesie,  tenant 
in  dower,  or  the  like  (4). 

5  Co.  6.  Eightly,  that  upon  every  such  lease  there  be  reserved  yearly 
Seigiiior  Mount-  during  the  same  lease  due  and  payable  to  the  lessors,  their  heires 
joje's  case.         j^^  successors,  &c.  so  much  yearly  farme  or  rent,  or  more,  as 

hath  beene  most  accustomably  yielded  or  paid  for  the  lands,  &c. 
within  twenty  yeares  next  before  such  lease  made  (5).  Hereby 
first  it  appeared!  (as  hath  beene  said)  that  nothing  can  be  de- 
mised by  authority  of  this  act,  but  that  whereout  a  rent  may  be 
(Cro.  Jam.  76.)    lawfully  reserved.     Secondly,  that  where  not  onely  a  yearly  rent 

was  formerly  reserved,  but  things  not  annuall,  as  heriots,  or  any 

6  Co.  37, 38.  fine  or  other  profit  at  or  upon  the  d&th  of  the  fannor,  yet  if  the 
Beane  and  yearly  rent  oe  reserved  upon  a  lease  made  by  force  of  this 
Chapter  of  statute,  it  sufficeth  by  the  expresse  words  of  the  act.  Thirdly, 
Worcester  s        j^.  ^^  reserve  more  than  the  accustomable  rent,  it  is  good  also  by 

the  expresse  letter  of  the  act ;  but  if  twenty  acres  of  land  ha^e 

beene  accustomably  letten,  and  a  lease  is  made  of  those  twenty, 

and  of  one  acre  which  was  not  accustomably  letten,  reserving  the 

5  C0..5.  accustomable  yearely  rent,  and  so  much  more  as  exceeds  the 

Seignior  Mount-  value  of  the  Other  acre,  this  lease  is  not  warranted  by  the  act,  for 

•|P^*  ^'         ^^^  ^^^  accustomable  rent  is  not  reserved,  seeing  pari  was  not 

'^''  accustomably  letten,  and  the  rent  issueth  out  of  the  whole. 

Fourthly,  if  tenant  in  taile  let  part  of  the  land  accustomably 

letten,  and  reserve  a  rent  pro  rata,  or  more,  this  is  good,  for  that 

Lord  Mount-      ^  ^  substanee  the  accustomable  rent.  Fiflhly,  if  two  coparceners 

joye's  case  ubi     be  tenants  in  taile  of  twenty  acres  every  one  of  equall  value,  and 

supra.  accustomably  letten,  and  they  make  partition,  so  as  each  have  ten 

acres,  they  may  make  leases  of  their  severall  parts  each  of  them, 
(Cro.  Qia.  16,  reserving  the  halfe  of  the  accustomable  rent.  Sixthly,  if  the 
17)  accustomable  rent  had  beene  payable  at  four  dales  or  feasts  of 

the  yeare,  yet  if  it  be  reserved  yearely  payable  at  one  feast,  it  is 
sufficient,  for  the  words  oi  the  statute  be,  reserved  yearely. 
Deane  and  Ninthly,  nor  to  any  lease  to  be  made  without  impeachment  of 

Cliapter  of  ^vast.  Therefore  if  a  lease  be  made  for  life,  the  remainder  for 
Worcester's  ijfe,  ^c.  this  is  not  warranted  by  the  statute,  because  it  is  dis- 
ease, ubi  supra.    puQ|ghable  of  waste.     But  if  a  lease  be  made  to  one  during  three 

lives,  this. is  good,  for  tbe  occupant,  if  any  happen,  snail  be 
Deane  and  punished  for  waste  (6).  The  words  of  the  statute  be  (seised  in 
Chapter  of  the  right  of  his  church  ),  yet  a  bishop  that  is  seisedjvre  episcopatus^ 
Worcester's  ^  deane  of  his  sole  possessions  iajure  decanatus,  an  arch-deacon 
caae,  u  i  supra,    j^  j^^  archidiaconat&s,  a  prebenoiftry  and  the  like  are  within  the 

statute,  for  every  of  them  generally  is  seised  in  jure  ecdesuB  (7). 

But 


(4)  Lease  by  the  king  during  vacancy  ofbiskoprick  will  not  enable.    P.  19  Jac. 

B.  R.    Denn/s  case.     Vid.  Dv.  271.     Hal.  MSS [Note  360.] 

(5)6  Eep.  37.  T.  3  Jac  Crook  n.  6.    Hal.  MSS.     See  Cro.  Jam.  76. 

(6)  Prebend  makes  lease  Jor  years,  reserving  the  running  of  a  colt,  rendering 
rent.  A  nop  lease,  rendering  the  same  rent,  totthout  reserving  the  running  qf  a 
colt,  adjudged  good ;  because  quoad  this  it  is  neither  reservation  nor  exception. 
But  if  lease  be  of' a  manor  except  the  woods  rendering  rent,  and  ajter  the  exp^ra." 
tion  of  it  there  ts  a  new  lease  rendering  the  same  rent  without  such  exception,  the 
second  lease  is  bad.  T.  18  Jac.  B.  R.  case  of  precentor  qfPauPs,  Hal.  MSS. — 
[Note  261.] 

(7)  Vid.^/br  leases  by  bishop  tenant  in  tail,  Sfc. — A  seised  in  tail  of  a  numor^ 
of  which  three  acres  pared  of  the  demesnes  had  been  usually  demised  at  ss.  rent^ 
and  the  residue  not,  demises  the  three  acres  and  also  the  manor  hg^beadiuajor  fti 


'^  years. 
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But  a  parson  and  vicar  are  excepted  out  of  the  statute  of  3  E.  6.    i  Mar. 
3a  H.  8.  and  therefore,  if  either  of  them  make  a  lease  for  three  !**•  ^■^• 
lives,  &c.  of  lands  accustomably  Ictten,  reserving  the  accus-  ^"ch  101 ) 
tomed  rent,  it  iflust  be  also  confirmed  by  the  patron  and  ordi- 
nary, because  it  is  excepted  out  of  32  H.  8.  (8  J,  and  not  restrained 
by  the  statutes  of  primo  or  13  Eliz.     And  wnat  hath  beene  said 
concerning  a  lease  for  three  lives,  doth  hold  for  a  lease  for  one 
and  twenty  yeares. 

Thus  much  shall  suffice  to  have  spoken  of  the  inabling  statute 
of  32  H.  8.  the  better  to  inable  Che  reader  to  understand  both 
this  and  that  which  followes.  Now  to  speake  somewhat  of  the 
disabling  statutes  of  1  Eliz,  and  13  Eliz,(g\  the  words  of  the 
exception  out  of  the  restraint  and  disability  of  i  Eliz.  are,  other 
thanjbr  the  terme  of  tvfentj/  one  yeares,  or  three  lives,  Jrom  such 
time  as  any  such  grant  or  assurance  shall  be  given,  xvhereupon  the 
old  and  accustomed  yeardy  rent,  or  more  shaU  be  reserved :  and  to 
that  efiect  is  the  exception  in  the  statute  of  13  Eliz.  tirst,  it  is 
to  be  understood  that  neither  of  these  disabling  acts,  nor  any 
other,  do  in  any  sort  alter  or  change  the  inabling  statute  of 
33  H.  8.  but  leaveth  it  for  a  pattern  in  many  things  for  leases  to 
be  made  by  others.  Secondly,  it  is  to  be  knowne,  that  no  lease 
made  according  to  the  exception  of  1  Eliz.  or  13  Eliz.  and 
not  warranted  by  the  statute  of  32  H.  8.  if  it  be  made 

C45.1  0^  ^y  *  bishop,  or  any  sole  corporation,  but  it  must  be 
^    J  confirmed  by  the  deanes  and  chapters,  or  others  that  (Cro.EUjt.874.) 
have  interest,  as  hath  been  said  in  the  case  of  the 

parson 

yearSf  rendering  Jbr  the  three  acres  and  all  other  the  premises  therewith  d^ised 
5<.  and  /or  the  manor  5/.  This  is  good  to  bind  the  issue  Jbr  the  three  acres,  but 
not  Jot  the  residue.  H.  37  Eliz,  Tanjield  and  Rogers. — The  bishop  ofG.  seised 
of  a  manor  J  qfxvhich  one  tenement  toas  usually  demised  Jor  life  at  55.  rent  and 
the  manor  usually  at  10  s,  rent,  makes  lease  of  the  tenement  Jbr  three  lives, 
rendering  ^s.  ana  afterwards  leases  the  whole  manor ^ for  three  Jvoes  to  another 
rendering  rent,  and  dies.  Ruled,  1.  That  the  reversion  of  the  tenement  passes 
bu  the  lease  of  the  manor.  2.  And  therefore  that  the  lease  of  the  manor  quoad 
toe  tenement  shall  not  bind  the  successor,  because  then  there  would  be  six  lives  in 
being  Jbr  the  tenement,  and  the  lessee  would  be  dispunishable  of  waste.  3.  It 
seems,  that  the  lease  of  the  manor  is  also  voidable,  because  the  rent  issues  also  out 
of  the  tenement.  (Quaere  of  this,  Jor  here  the  rent  as  wdl  Jor  the  tenement  as 
Jbr  the  manor  is  reserved  on  the  second  lease,  so  that  though  the  tenement  should 
be  evicted  the  intire  rent  for  the  manor  would  continue.)  4,  But  it  was  agreed, 
that  the  lease  of  a  copyhold  manor  usually  demised,  or  of  a  manor  consisting 
of  demesnes  copyholds  and  services  usuaUy  demised,  is  good  to  bind  the  suc- 
cessor. 5.  Tne  lease  is  ordy  voidable  by  the  successor;  and  therefore  if  he 
accepts  the  rent,  it  is  good  against  him.  M.  20  Jac.  C.  B.  Bishop  of  Gloucester 
against  Wood,  M.  5  Car.  C.  B.  Sheir  and  Penter  on  lease  by  the  bishop  of 
Exeter.    Hal.  MSS.—[ Note  262.] 

(8)  Prebend  simple  or  prebend  foith  office,  as  is  precentor,  is  enabled  by  the 
statute  32  H.  8,  Adjudged  Bro.  Leases  62.  M.  36,  37  Eliz.  JVatson  and 
Major.    T.  18  Jac.  case  ^precentor  ofPauTs.    Hal.  MSS.—[Note  263.] 

(9)  Nota,  these  disabling  statutes  extend  only  to  their  own  possessions.     The 

archdeacon  of  Ely  12  Eltz.  makes  lease  Jor  ^o  years,  which  after  the  statute 

13  EUz.  is  cofdirmed  by  the  bishop  and  dean  and  chapter.    Ruled,  that  this  is  a 

good  lease  to  bind  the  successor,  though  after  the  statute  1  Eliz*  and  though  con^ 

firmed  after  the  statute  13  Eliz.    H.  37  Eliz.  Rot  882,  sir  Edward  Denny es 

cote.    Hal.  MSS.-— [Note  364.] 

N  3 


(l  Leon.  59.) 


45.  a.]       Of  Tenant  for  yeares.        L.  1.  C.  7.  Sect,  58. 

(i  And.  65.)       parson  and  vicar,  but.  examples  doe  illustrate.    If  a  htaligp  make 

a  lease  f(pr  21  yeares,  apd  all  those  yeares  being  spent  saving 
three  or  more,  yet  may  the  bishop  make  a  new  lease  to  another 
for  twenty  one  yeares,  to  begin  from  the  making,  according  to 
the  exception  of  the  statute,  but  not  a  lease  for  life  or  liv^  a» 
hath  beene  said;  and  this  concurrent  lease  hath  been  resolyel  to 
be  good  ( 1 )»  as  well  upon  the  exception  of  1  £/».  in  the  case  of 
bishops,  as  upon  13  Elix.  (2)  which  extend  to  spirituall  and 
ecclesiasticall  corporations,  ^gregate  of  many,  as  deaAes  and 
chapters,  &c.  whidi  32  ff .  8.  did  not :  but  in  thie  cas^  of  the  con- 
current lease,  in  the  case  of  the  bishop  it  must  be  confirmed^ 
Also  the  exception  of  1  Eliz,  and.  13  Eliz^  doth  differ  from^.th^. 
statute  of  32  H-  8.  for  the  iGBmes  for  yeares  to  be  made  according 
to  the  exceptions  of  the  statutes  of  1  and  13  EUz.  mus^  bc^gin 
from  the  making,  and  .not  from  the  day  of  the  making,  bujt  by. 
force  of  32  H/\  from  the  day  of  the  making.    Andaltho^g^ 
the  statute  of  the  first  or  thirteenth  of  Elpi.  doe  not  appoint  tb^ 
lease  to  be  made  by  writing,  yet  must  it  therein  and  in  the  other. 
eight  properties  or  qualities  before,  mentioned  and  required  by. 
32  H.  8.  follow  the  patteme  ther^f  (the  copcurr^t  lease  pnlj 
except),     (3)  Although  the  exception  in  land  13  £^  con- 
cernmg  the  accustomed  rept  is   more  generall  than  that  of 
32  i/ 0.  and  ther^  is  not  any  provision  for  leases  made  dis- 
punishable of  waste,  &c.  y^t  must  the  patteme  of  3a  /f  .  8.  be 
followed;  for  leases  witliout  impefichment  of  w^ste  mfule  by 
such  spirituall  and  ecclesiasticall  persons  are  unreasonable  and 
causes  of  dilapidations.    Thus  much  have  I  thought  good  to 
lead  the  studious  reader  by  the  hand,  and  to  conduct  him  in  thie 
right  way,  and  to  put  all  these  things  together  upon  considera- 
tion had  of  all  the  statutes,  which  otherwise  mignt  have  primd 
jTqcie  seemed  to  him  a  difiuse  and  darke  labyrinth.     And  albeit 
i^  be  provided  by  the  said  acts  of  1  and  13  Eliau  that  all  grants, 
&c.  leases,  &c.  made,  &c.  (other  than  leases  for  three  lives,  or 
one  and  twenty  yeares  according  to.  those  acts)    should  be 
utterly  voyd  and  of  none  effect,  to  all  intents,  constructions,  and 
purposes,  yet  grants,  or  leases,  &c.  not  warranted  by  those  acts 
Id-        Qo    ^'^  ^^^  ^®y^*  ^"^  ^*^^  against  the  lessor,  if  it  be  a  sole  corpora- 
HilMmwHunt  ^^^\  ®'  *P  l^"g  ^  ^®  ^^^®  ^  ^^^^  l*cad  of  the  corporation 
and  Singleton     remaine,  if  it  be  a  corporation  aggregate  of  many  (4) :  for  the 

ibidem.  statute 


3  Co.  59*^* 

lincolne  Col- 


(1)  Accordingly  adjudged^  though  the  concurrent  lease  inas  tq  commence 
a  datu  mdentura.  T.  21  Eliz.  Rot.  124.  Fox  and  CoUUf.  M.22,  23  Eliz. 
C.  B.  Rot.  2409.  Scot  and  Brewster.  H.,22  Jac  B.  R,  Rot.  i  u  Evans  ami 
Ascuadmdged  T.  3  Car.  P.  33  Eliz.  W.  14.     Southci>r^  case.    IM.  MSSi 

(2)  Nota,  the  statute  13  Eliz.  chat).  10.  quoad  tenements  in  cities  %s  altered  fy 
the  statute  14  El>z.  chap.  11,  tohich  jpermits  leases  of  them /or' 40  years  s  flW 
ttierefore  tt  has  been  ruled,  that  covenants/or  renewing  leases  of  mef^ujogu  in 
cities  are  not  prohibited  by  the  statute  iB.EUz.  chap.  11,  'which  only  restrains 

\?TJ§i''^VK.'^''^'^^  2/"  '3  i^liz.     Hob,  case  353-     Crane  and  Taylor. 
Hal.MSS.     See  Hob.  269 [Note  265.]  -«    .      jr-. 

(3)  H.  44  EJiz  C.  B,  n.  14.  D.  D.    Bishop  of  H^eford  agqind  Scmf?    Ad- 
judged accordingly,  where  the  land  had  not  been  usually  demis^.    Hal.  MSg,; 

(^)  mt&,  lease  for  three  lives  by  bishop,  not  warrqniedby  the  statufe.\nQ( 
voidable  against  himself,  but  shall  bind  him,    M.  44. 45  £«»•  C,  B,,  13^.  lS..>i,  S^.* 
l^aunders  s  case.    And  it  ts  nojt  vpid,  but  only  voidaUe  agait^t  the  suficeuK,  for  if 
he  accepts  the  rent  the  tease  u  good  against  Xim.    KM^ c!  B|7lS «-.it! ' 

Owen 


li.  1.  C.  7.  Sect,  58.        Of  Tenant  for  yeares.       I]45,  a^ 

slatute  was  made  in  benefit  of  the  successor  (  5 )  •    But  let  us  now 
retarne  to  our  author. 

*^  A 'man  letteth"    Here  LUtleton  putteth  this  case  where  one  ^sRo.  Abr. 
lettelhs  Ac     It  i»  therefore  necessary  to  be  seen  what  the  law  is  ^f) . 
where  divers  joyne  in  a  lease.    If  the  tenant  of  the  land  aiid  a  V**^^^<=*-  ^4^- 
stranger  which  hathi  nothing  in  the  land  jovne  in  a  lease  for  ^  £.  4^4! ii 
yeare9  by  deed  indented  of  one  and  the  selr  same  land,  this  is  27  H.  8. 16. 
the  lease  of  ^  the  tenant  onely,  and  the  confirmation   of  the 
stnu^«r,  and  yet  the  lease  as  to  the  stranger  workes  by  con- 
clusion (6). 

If  two  severall  tenants  of  severall  lands  joyne  in  a  lease  for 
yeares  by  deed  indented^  these  be  severall  leases,  and  severall 
confirniations  of  each  of  them,  from  whom  no  interest  passeth, 
and  worke  not  by  way  of  conclusion  in  any  sort,  because  severall  (1  Ro.  Abr. 
interests  passe  from  them  (7).    B,  tenant  for  life  of  C.  and  he  ^77*    Mo.  7%. 
in  the  remainder  or  reversipn  in  fee,  having-  severall  estates  in  qJ^(  i^i 
the  one  and  the  same  land,  joyne  in  a  lease  for  yeares  by  deed  g  Co.  15. 
indented,  this  demise  shall  woiice  in  this  sort :  during  the  life  of  Treport's  caw, 
C.  it  is  the  lease  of  B,  aQd  confirmation  of  him  in  the  reversion  I^*  ^I-  93) 
or  remainder,  and  after  the  decease  of  C.  it  is  the  lease  of  hhn  in 
the  reversion  or  remainder,  anjd  the  confirmation  of  B. ;  for 
seeing-  the  leasers  have  severall  estates,  the  law  shall  construe 
the  ieaae*  to  move  •  out  of  both  their  estates  respectively,  and 
every  one  to  let  th^t  which  he  lawfully  may  let,  and  not  to  be 
the  lease  a^ely  of  tenant  for  life,  and  the  confirmation  of  him 
in  the;refuainaer  or  reversion,  neither  icp  there  any  conclusion  in 
this,  case,  as  «hall  be  said  hereafter.     Tenant  for  life  i^id  he  in' 
the  remainder  in  fee  made  a  lease  for  yeares  by  deed  inden^d^ 
the  lessee  was  ejected,  and  broi^ght  an  gectiom  Jimuf^  and  de-' 
clawed  upoq  a  demise  made  by  ten|mt  for  life  and  him  in  re- 
mainder, and  upon  npt  guilty  pleaded,  this  ppeciall  matter  was  ' 
found,  and  that  tenant  for  life  wair  living,  and  it  was  admdeed  [a]  p  ^7  H.  8. 
against  the  pi',  for  during  the  life  of  the  tenant  (as  hath  been   13  h.^.  14. 

a  H.  5.  7.    iCo,  76.     Bredon'scaA^.     (Post.^  309:  b.^ 

said) 


• '     ^^  • 


Owen  and  App-Reei.  JR^t  lease  by:  A*  dean .  qfB*  and  his  chapter  not  tuarranted 
is  Wfid  immeaiakiy  against*  A*  himselfi  Adhuiged40f  b^^quse  the  corporation  is 
agjgr^lfte.  .  M.  13  Car.  B.  R.  ZJoyd  and  Uregary*  IfaL  B^SS* — The  case  of 
JJoya  and  Gregory  is  reported  in  Cro.  Cha.  5011.  >Y.  Jo.  405.  1  Ro.  Abr. 
728,  aad  3  Ro.  Abr.  495^  But  none  of  these  books  mention  the  point  to 
which  lord  Hale  cites  ^e  cas^. .  See  New  Abr.  Leasesi  H.  where  several 
authorities  besides  that  of  lord  Coke  are  cited  to  shew,  that  a  lease,  by  a  cor^ 
pONUion^gregate,  though  not  warranted  by  the  statutes,  is  good  for  the  time 
of  the  person  who  was  head  of  the  corporation  when  the  lease  was  made.  See 
also  ante  43.  a.  n.  1.— -[Note  s66.] 

(5^  See  further  as  to  leases  by  tenants  in  tail,  husband  and  wife,  and  eccle- 
siastical persons,  in  Vin.  Abr.  tit.  Estates  and  tit.  Confirmation^  and  New  Abr. 
tit.  Leases ;  which  title  in  the  latter  book  is  generally  attributed  to  lord  chief 
baron  Gilbert,  and  comprises  a  most  copious  and  exceUent  treatise  on  a  very 
difficult  and  extensive  subject. 

(6)  aH.5.7*byAsht.    Hal.MSS. 

(7)  And  therefore  where  the  declaration  in  efectment  was  of  a  Joint  demise  of 
A^wulB*  and  on  the  eridence  it  appeared  that  they  were  tenants  tn  common^  the 
Mnt^^JiuleeL    M.  3  Jac  Blakaspers  case.    Noy  n.  43*    HaL  MSS.    See 
nij  13.— [Note  267.] 

N4 


[&]  Mkh.  36 

6  37  EiU.  IB 
the  King's 
Bench.   Vide 
Mich.  6  & 

7  Eliz. 

Dyer,  834,  Q36. 

MHU1.44£1»- 
Rot  1459  in 
Comniuni 
Banco  inter 
£Uice  5c  Cownf . 


(3  Co.'i^f.  b.) 


45.  a,  45.  b.]  Of  Tenant  for  yeares.    L.  1.  C.  7-  Sect.  58. 

said)  it  is  the  lease  of  the  tenant  for  life,  and  therefore  during 
his  life  he  ought  to  have  declared  of  a  lease  made  by  him, 
and  after  his  (kcease  he  ought  to  declare  of  a  lease  made  by 
hira  in  remainder  (8).  [b]  And  the  deed  indented  could  be  n6 
estoppel  in  this  case,  because  there  passed  an  interest  firom  them 
both.  And  whensoever  any  interest  passeth  from  the  party, 
there  can  be  no  estoppel  against  him,  and  [c]  so  it  was  adjudged. , 
Hereby  you  shall  understand  your  bookes  the  better  which  treat 
of  those  matters,  and  accordingly  it  was  adjudged  that  where 
tenant  in  taile  and  he  in  the  remainder  in  fee  joyned  in  a  grant  of 
a  rent  charge  by  deed  in  fee,  and  after  tenant  in  taile  died 
without  issue,  the  grantee  distrained  and  avowed  by  force  of  a 
graunt  from  him  in  the  remainder,  and  upon  non  ctmcessUf  the 
jury  found  the  speciall  matter,  and  it  was  adjudged  for  the 
avowant;  for  every  one  granted  according  to  his  estate  and 
interest. 

Leases  for  lives  or  yeares  are  of  three  natures :  some 
be  good  in  law;  some  be  voydable  by  oc?"  entry,  and  r45."l 
some  voyd  without  entry.     Of  such  as  be  good  m  law,  I    5    J 
some  be  good  at  the  common  law  as  made  by  tenant  in 
fee,  whereof  Littleton  here  putteth  his  case:  some  by  act  of 
parliament ;  as  tenant  in  taile,  a  bishop  seised  in  fee  in  the  right 
of  his  church  alone  without  his  chapter,  a  man  seised  in  fee 
simple  or  fee  taile  in  the  right  of  his  wif^  together  with  his  wife 
(as  hath  beene  said)  may  by  deed  indented  make  leases  for  31 
yeares  or  three  lives  in  such  manner  and  forme  as  hath  been 
said  and  by  the  statute  [d]  is  limited,  all  which  were  voydable  by 
the  common  law  when  Littleton  wrote,  and  now  are  made  good 
by  parliament. 

An  infant  seised  of  land  holden  in  socage,  may  by  custome 
make  a  lease  at  his  age  of  15  yeares,  and  shall  binde  him,  which 
lease  was  voydable  by  the  common  law ;  ( 1 )  voydable,  some  by 
the  common  law,  after  the  death  of  the  leasor,  as  of  tenant  in 
taile,  a  bishop,  &c.  or  after  the  death  of  the  husband  ( intended 
of  leases  not  warranted  by  the  said  statute  of  32  i/.  8.)  ;  some 
voydable  by  act  of  parliament,  as  by  a  bishop  though  it  be  con- 
firmed by  deane  and  chapter,  if  it  be  not  warranted  by  the 
statute  of  32  //.  8.  and  so  of  a  deane  and  chapter  after  the 
death  of  the  deane ;  some  voydable  at  times  by  the  lessor  him- 
selfe  or  his  heires,  as  by  an  infant  and  the  like.  Some  voyde  in 
JuhirOf  and  some  voyde  in  prtesenii,  Injuturo^  as  if  a  tenant  in 
taile  make  a  lease  for  yeares  and  die  without  issue,  it  is  voide, 
as  to  them  in  reversion  or  remainder,  though  it  be  made[e] 
according  to  the  said  statute,  v  If  a  prebend,  parson  or  vicar  make 
a  lease  for  yeares,  it  is  voide  by  death,  if  it  he  not  according  to 
the  statutes.  Otherwise  it  is  of  a  lease  for  life,  for  thatUs  void* 
able,  etsicde  simUilnu. 

Some  voide  1;^  pr(ssenti ;  as  if  one  make  a  lease  for  so  many 

yeares 


[d]  33  H.  8. 
cap.  fiQ. 


(Plow.  964.  b. 
Cro«Ja.i73.) 


W  83  H.  8. 
Pier.  3  Co.  69, 
60.  in  lincolne 
CoUedge  caie. 
limit's  ease 
vonched. 
O  Ro.  Abr. 
848.) 


(8)  Intratur  H.  34  Eliz.  Rot.  72.     King  and  Beni/.—Hal.  MSS. 


?i 


(1)  Heretofore  some  made  a  difference  between  leases  by  in&nts  with 
reservation  of  rent  and  those  without,  and  thought  that  the  former  were  only 
voidable,  but  that  ^e  latter  were  absolutely  void.  New  Abr.  Leases  B.  But 
in  a  late  case  this  distinction  was  denied,  and  it  was  said,  that  leases  whether 
with  or  without  rent^  if  made  by  deed,  are  voidable  only.  Burr.  4.  part  v.  3^ 
page  1806,— [Note  268,] 


L.  1.  C.  7.  Sect.  58.      Of  Tenant  for  yeares.  [45.  b. 

jeares  as  be  shall  live,  this  is  voide  in  prasenti  for  the  incertainty. 
Ei  tic  in  similihuSf  whereof  Littleton  mmselfe  will  teach  you  next 
and  immediately,  and  I  know  you  would  now  gladly  heare  him. 

"  For  terme"    Pro  termino.     Terminus  in  the  understanding  pi.  0,0,. 

of  the  law  doth  not  onely  signifie  the  limits  and  limitation  of  WrotesL  198. 

time,  but  also  the  estate  and-interest  that  passeth  for  that  time.  33  H.  8.  tit. 

As  if  a  man  make  a  lease  for  twenty-one  yeares,  and  after  make  *^*P<>"*'on  dei 

a  lease  to  begin  d^ne  et  expiratione  pradicti  termini  21  annorum  8^*145  in 

dimiss.  and  after  the  first  lease  is  surrendered,  yet  the  second  Davenport's 

lease  shall  begin  presently;  but  if  it  had  beene  to  begin  post  caae. 

finem  ei  expirationem  pradicf  21  annorum^  in  that  case  although  (6  Co.  7. 

the  first  terme  had  beene  surrendered,  yet  the  second  lease  1^1^')^ ^J^\ 
should  not  begin  till  after  the  si  yeares  be  ended  by  effluxion  of 
time :  and  so  note  the  diversitie  betweene  the  terme  for  21  yeares, 

and  21  yeares ;  and  [J"]  herewith  agreeth  the  lord  Paget's  case.  [/]  1  Co.  154. 

[s]  Words  to  make  a  lease  be,  demise,  grant,  to  Tearme  let,  intheB«ctorof 

betdce;  and  whatsoever  word  amounteth  to  a  grant  may  serve  to  C*>«<l">g«on'» 

make  a  lease.     In  the  king's  case  [A]  this  word  CommiUo  doth  r^i  y^^^  ^^^ 

amount  sometime  to  a  grant,  as  when  he  saith  Commisimus  W,  de  ^\. 

B»  qfficium  senesckalsia,  Sfc.  quamdiu  nobis  pUumerit^  and  by  that  W  RegUter 

word  also  he  may  make  a  lease  :  and  [1]  therefore  ^fortiori  *  fn^'5*2'*^*  *' 

common  person  by  that  word  may  doe  die  same.  *■*-'  ^^ 

**  Cff  certaine  yearesr    For  regularly  in  every  lease  for  yeares 
die  terme  must  have  a  certaine  beginning  and  a  certaine  end; 
and  herewith  [k]  agreeth  Bracton,  terminus  annorum  certus  debet  {k]  14  H.  8. 14. 
eue  et  determinatus.     And  Littleton  is  here  to  be  understood,  3  Mar.  leases 
first,  that  the  yeares  must  be  certaine  when  the  lease  is  to  take  ^-'^  ^  ^^' 
effiect  in  interest  or  possession.    For  before  it  takes  effect  in  pos-  Ind  Fdler's'^^ 
sesion  or  interest,  it  may  depend  upon  an  incertainty,  viz.  upon  case,  PL  Com. 
a  possible  contingent  before  it  begin  in  possession  or  interest,  or  373f  »Q<1 
upon  a  limitation  or  condition  subsequent.  Secondlv,  albeit  there  }!^^^'*  *^*^' 
appeare  no  certainty  of  yeares  in  the  lease,  yet  if  by  reference  '  J^'  ^  ^^ 
to  a  certainty  it  may  be  made  certaine  it  sufficeth.  Quia  id  certum  ^i  ii,  '^^  ^3. 
est  quod  ^certum  readi  potest.    For  example  of  the  first.    If  A.  Vid.ie  case  del 
seised  of  lands  in  fee  grant  to  B*  that  when  B,  pays  to  A>  xx  eresque  de 
shillings,  that  from  thenceforth  he  shall  have  and  occupie  the  ?^^^' 
land  for  21;  yeares,  and  after  B.  payes  the  xx.  shillings^  this  is  a  Bract.%.^.' 
good  lease  for  21  yeares  ftrom  thenceforth.    For  the  second,  if  cap.  9.  Vid.  t 
A,  leaseth  his  land  to  B.  for  so  many  yeares  as  B.  hath  in  the  Co.  155, 156. 
manor  of  Dale^  and  B,  hath  then  a  terme  in  the  manner  of  Dale  ^f^^'  ^^  , 
for  10  yeares,  this  is  a  good  lease  by  A.  to  B.  of  the  land  of  A,  ^^^^^ 


for  10  yeares.    If  the  parson  of  J3.  make  a  lease  of  his  glebe  for  /j  x^q,  ^i^. 
so  many  yeares  as  he  shall  be  parson  there,  this  cannot  be  made  848, 849.) 
certaine  by  any  meanes,  for  nothing  is  more  uncertaine  than  the  Bract,  lib.  9. 
time  of  death.  Terminus  vitiB  est  incertus,  et  licet  nihil  certius  sit  ^*f*  dHm*a6* 
morte,  nihil  tamen  incertius  est  hora  mortis  (2).    But  if  he  make  a  Eija^^t.  935. 
lease  for  three  yeares,  and  so  from  three  yeares  to  three  yeares,  in  com.  banco. 
so  long  as  he  shall  be  parson,  this  is  a  good  lease  for  six  yeares, 
if  he  continue  parson  so  long,  first  for  three  yeares,  and  after  that 
for  three  yeares ;  and  for  the  residue  uncertaine  (3). 

If 

(2)  But  if  livery  is  made  on  such  a  lease,  perhaps  it  maybe  sufficient  to 
pass  a  freehold  to  the  lessee  during  the  life  or  incumb^cj  of  the  lessor.  See 
New  Abr.'  tit  Leases^  L.  3. — [Note  269.  ] 

(3)  But  vid,  Noyfol.  143,  n.635.    Lean  from  three  years  to  three  years 

tUl 


45.b.46.a.]     Of  Tenant  for  y  cares.     L.l.  C.7.Sect.58. 

If  a  man  maketh  a  lease  to  /•  S.  for  so  many  yetre§'  aa  /.  N, 

shall  name,  this  at  the  beginning  is  uncertaine ;  but  when  /.  iV^ 

hath  namnd  the  yeaies^  then  it  is  a  good  lease  f^r  so  miLay 

yeares. 

PI.  Com.  Saj         A  man  maketh  a  l6ase  fbr  21  yeares  if  /.  5.  live  so  long ;  this 

and-FuHer*s        jg  ^  gQod  lease  fbr  yeares,  and  yet  is  certaine  in  mcertabty,  for 

al!a  sMMiT'    ^®  '*^®  ^^^'  ^'  ^  i*icertahie.     See  many  excellent  cases  con- 

&cap.  5.  ceming  this  matter  put  in  the  said  case  of  the  bishop  of  Bath  and 

sect.  i.  Wells.    By  the  ancient  law  of  En^nd' for  many  respeCtd  a  man 

could  not  have  made  a  lease  above  40  yeares  at  tne 
most,  for  (^  then  it  was  said  that  by  lon^  leases  many  r46^n 
were  prejudiced,  and  many  times  men  disherited,  but  [.  ^  *  J 
that  ancient  law  is  antiquated  ( 1 ) . 

In  the  eye  of  the  law  any  estate  for  life  being,  as  LMetofi 
hath  said,  an  estate,  of  freehold,  against  whom  a  praeipe  qvibd 
reddat  doth  lye,  is  an  higher  and  greater  edtat^  than  a  lease  for 
yeares,  though  it  be  for  a  thousand  or  more,  which  ne^er  are 
widiout  suspicion  of  fraud ;  and  they  were  the  lessd  valuable,  fbr 
that  at  the  common  law  they  were  subject  unto,  and  under  the 
power  of  the  tenant  of  the  freehbld,  the  feavmn^  whereof  standedi 
thus,  and  is  worthy  to  be  knowne.  'When  Littleton  wrote,  if  a 
nian  had  made  a  lease  for  yeares  by  writing,  and  he  that  had'thfe 
freehold  had  suffered  himselfe  to  be  impleaded  in  a  reall  action 
by  o<rfiu8ion  to  barthe  lessee  of  his  tertie,  and  made  deftuh^^c 
the  statute  of  <2fei^'  gave  the  lessee  for  yeares  6ome  renacdy  l^ 
way  of  reeeipl,  and  a  triatt  whether  the  ^khman^t  did  raove'tm 
plea  by  gooa  right  or  collusion ;  and  If  it  were  found  by  c6lliivoo> 
thsBthe  termor  sbould'enjoy  hisjtearmet  and  the  eiteoution  of 
the  judgenttnt  should  slay  until  aftdr  the  teanne  ended (s). 
But  this  statute  extended  not  to  five  cases/    FinI,  if  the  I 


were  without  writaag^  for  thle  wards  of  this' aet  av6  (so  tbsi  the 
1 1  Co.  33.  termor  m^ Jiate  recovery  bv  writ  t>f /co^^naat )•    2.'  It'  etUodad: 

not  but  to  a  recovery  by  de&ult  ( 3  )•'  3«*  The  termor  could  *noi 
be  relieved  by  this  statute,  unlesseho'kiiewbf  the  recovery,  and 
were  received,  &c.  4.  By  the  better  opinion  of  bookes,  it  ex* 
tended  not  to  tenants  by  statute  merchant,  statute  sts^,  or  et^Ht, 
[<]9iH.8.  5.  Not  to  gardian.  [^j  But  now  the  statute  of  a  1  H.  8/ doth  giVe 
«ap.  15-  remedy  in  ali  the  said  cases,  sawng.  the  cate-of  the  gardiaa,  and 

gkedi  them  power  to  j^lsifieall  manner  of  recoveries  Jiad  agafnst 
Uie  tcnaats  •  of^  the  ficdiold  lupon.  faiiied'  'and  unthie  tttks,  drc. 

Now 


■••***i«k^>a*«dbii^ft 


iUl  the  CMpirdtioJii  of  ted  y^tirs  shaU  be  .a^UauJor  ninet/f^Sj  and  the  tax»  refuts 
the  last  veary  because  not  computed  by  MiTe.-*-Hal.  AlSS«  See  New  Abr.  tit. 
Leases^  L.  3,  page  433, — [Note  370.J 

(1)  See  2  BlacksL  Comment.  5th  edit,  p.:  142.  It  is  there  observed,  that 
it  appears  by  mr.  Maddox's  collection  of  ancient  instruments  in  his  Formidare 
Angticanunit  that  the  law  against ieasei  for  more  than  forty  years,*  if  it  ever 
existed,  was  soon  antiquated ;  and  several  imtanoes  of  leases  for  a  longer  term, 
as  early  as  the  reign  of  Richard  the  second,  are  referred  to. — [Note  271.]  . 

(2)  Yet  videtur,  that  the  recoverer  shall  have  uxist.  27  H,  8.  7.  K&ilw.  io8. 
But  reversioner  being  received  in  default  of  tenant  fp/r  life^  no  judgment  against 
tenant/or  Ufe^  if  a  good  bar  pleaded,     ml.  MSS.-^[^te  272.] 

(3)  OrredHtitmr   16  H.  7.  5,    ai  H.  7,  25.     s.H..  7,  ^.    S.jtf.  7.  6. 
12  if.  8.  7.    27  Hi.  8.  7. '  11  jB.  4. 10.  or  on  nSiil  dittt,  or  diwUbstfih   9j&-4« 
37,  hy  Danlnff  or  on  defiudt  of  the  vouchee  4ii  #Ae.g«and  cape*0r  sequetftr  suk'^ 
periottlo*    9 £-4* 38.    HbLMSS* 


I#.  1 .  C.  7.  Sect.  58.      0£  Tenant  for  yeares.  [46.  a. 

Now  th^  [ffi]  8|;a(ute  s^t)),  that  it  wm  aidftufafe  before  tfiatslattite'  [m]  That  a 
whether  a  termor  for  yeares  might  falaifie  or  no:  Ijvu.yet  it  )^'^''"'*^|l*^ 
^einetb  by  the  better  opinioa  of  boolw  inaa  great  varielyv  that  CoauS^nLw. 
he  hayiQig  but  a  chatteUj  was  not  able  by  the  comtton  law  to  via.  ig  £.  3. ' 
falsjfie  a.  cov^u)vs  rocAvery  of  tbe  freehold,  because  he  could  Aas.  82. 
119^.  hayO;  tha  thiog  that  was  recovered (4).     [n]  And  T/drniag  9i^-3-i- 
and  Hankford,  doe  hold  that  a  gardian.is.not  withia  the  statute  1  „  l'*\^l^' 

^c  r^i       »  1  Jtt.  7.  9.  D. 

of  Gfo«c  •  PL  CP11L83. 

If  two  coparceners  be»  and  PoO'  of  theni  let  her  part  to  another  10  £.  3.  46^ 
for  y^ur^s  a^  after  upon  a  writ  .of  partition  brought  against  the.  19  £>  3*  reseeit 
lepi^r .  t9Q  little  is  atlptited  to  th«  lessor^  it  .is  holden  by  some  that  13^* 
t|i^,  lessee  cannot  avoid  it»  for  that  it  is  made  by  the  oath  of  men»  ^^^ ^  so^K  61 
j^Judgem^iit  is  tb^reujfipn  given  that  the  partition  shall  remaine  Fauxer  recovery 
firof^  aod  slab)^*    But  if  there  be  two  coparceners  of  three  aeres  9-  43  Ass.  41. 
of  la9d»  every  one  of  .equal  value*  and  the  one  coparcener  letleth  3^^-  ®*^- 
heirMrti  and  «fker  make  partition,  and  one  acre,  is  allotted  onely  |  j^^  jqq  £, 
to  the  lessor,  the  lessee  is  not  bound  hereby,  but  he  may  enter  14H.8.4. 
aDd;ta]ce,the  profits  of  another  half  acre,  for  that  of  right  belongs  9  Co.fo.  135. 
unto  him,(5).    Thus  mudi  have  I  thought  good  to  set  downe,  for  Asccmghe'tnse.. 
it  sufflceth  not  to  know  what  the  law  is  in  these  cases^  unleasa  he  N  7  ^f^^ 
uodemtand  the  reason  aa^d  cause  thereof,  ^    '  '^^^' 

And  albeit /(as  hath  bpene  said)  a  lease  for  yearea  must  have' 
a  certaipe  beginning  and  a  certaine  end,  yet  the.  continuance* 
th^DD^f  ma^  be  inpestaiae^  for  the  same  may  cease  andirevive 
agifuoe  in  divera  caaof  (G^.     As  if  tenant  in  tade  make  a  lease  for 
year^  reserving  xi(.  shillings,  and  after  take  a  wi&  and  dye  with« 
out  issue,  now  as.to  him  in  the  reversion  the  lease  is  meerly  void: 
lyit  if  he  indow  the.  wife  of  tenant  in  taile  of  the  land,  (as  she  (7^0. 9.1. 
may  be  though  the  estate  taile  be  determined)  now  is  the  leaK  1^*  Abr. 
as  to  th^  tenant  in  dower  (who  is  in  of  the  state  of  her  husband)  ^^{^  ^  »^  3(1^ 
[a]  revived  againe  as  against  her,,  for  as  to  her  the  estate  taile  34  Ass.  15. 
co|itio^eth,«for  she  shaU  be  attendant  for  the  third  part  of  the^  23  £-3- 
rent  services,  and  yet  they  were  extinct  by  act  in  law.     So  it  is.  Dower  130. 
if  tenant  in  taile  make  a  lease  for  yeares  lA  mpraj  and  dyeth  ^  ^*  ^*  ^') 
withpu^Js^ue,  his  wife  ensaint  with  n  .s^mna,  he  in  the  reversion 
enl^F*  &8^9ti  l^iin,  the  lease,  is  void,  but  aft(&r  the  sonne  be.bome 
the  Jeasp  is  gpqd,  if  it  be  made  according  to  the  [6]  statute,  and  ■  W  3^  H.  8. 
oth|inir}s^  is  voydabl^.  ^  ^®- 

T^e^k^ig Jnad^  a  sift  in  taile  of  the  maooi; o( E^tffudtigh  in 

Kmt^  to  W^  to  boldby  knighta  semoe;  Wj  made  a  lease,  to  As- 

for  thirty*si^e  yeare^^  reserviog^thirteene'poundrent;  IVk  died» 

hissonn^  andh^re.of  fuUage,   AU  this  was  found  by  offioft.    Aa> 

to  the  king  thi%  leasQ  is  .not  of  force,  for  he  shall  have  hii  primer  . 

idtin^  aa  of  landa  in  possession^  builafter  livery,  <  the.  lessee  mav 

e^^c ;  and  if  th^  issue  in  taile  aooept  the  rent,  the  lease  shaU  *1^  ^*  ^^* 

bin4e  hi^i,  for  the  king's  pwacr  <«Mtii  shaU  not  take  away- the  ^^'^ 

ele^aof  the  issnein  taile,  for  it  may  be  that,  the  rent  was  bettor  r^ip,^h  ^k 

than. the  land:  [c]  and  so  it  was  adjudged  in  A'wsten^h  case,  as  I  3Pb.&  Blar. 

ia  an  infnniMilinn  i>f  Intoiaioa  Ja  the  Exchequer-  against  Austeiu     Vid.  Dier^-Patoh.  s 
&  3  Ph.  &  Blar.  115.     13  Elix.  ca.  10. 

had 

■■'■-■■■  ■  ■  II       a^— ^—  ■  II  ■   I     J'      I  ' 

(4)  »Vid..37  .ft.8. 7.  91  M.7. 95.  OranUt^rf ten^  chmrgBforymn  mi^ 
Jaldfyrecvoery  agau^.ter^^  Hal.  M8S.— [Net^  a?^.  J 

(i)  Vid.  94i;..a*  54,  lfparcmmn^h0ofti»»aoreh  and  ^ttaha^^ne  acre f 
taJyULum  wit  qfpaHiMm.U4dlaUUio4%$Mmri  iheletm-uinMlffVoid^. 

Hia.iM6SuH?fc^  374.] 

(6)  Vid.  7  Rep.  the  earl  rfBtdfurijf^utee.    Hal.  M«8. 


46. a.  46.  b.]      Of  Tenant  for  yearcs.    L,  1 .  C.  7.  Sect.  38. 

had  it  of  the  report  of  master  Edmond  Plotvden,  a  grave  and 
learned  apprentice  of  law. 

Jf  tenant  in  fee  take  wife,  and  make  a  lease  for  yeares,  and 

dieth,  the  wife  is  endowed,  she  shall  avoid  the  lease,  but  after 

her  decease  the  lease  shall  be  in  force  againe.     But  if  the  patron 

grant  the  next  avoydance,  and  after  parson,  patron,  and  ordinary, 

Td]  6  £.  %.  before  the  statute,  [d]  had  made  a  lease  of  the  glebe  for  yeares, 

^cr  7Q.  and  after  the  parson  dieth,  and  the  grantee  of  the  next  avo3^dance 

\tE  ^*  53^^     ^*^  presented  a  derke  to  the  church,  who  is  admitted,  instituted^ 

17  Ass.  p?  17.      ^^^  mducted,  and  dieth  within  the  terme ;  the  patron  presents  a 

9  R.  3. 20.  new  clerke,  and  he  is  admitted,  instituted,  and  inducted,  albeit 

9  H.  6.  33.  he  commeth  in  under  the  patron  that  was  party  to  the  lease,  yet 
(Hob.  7.)  because  the  last  incumbent,  who  had  the  whole  state  in  him, 

avoyded  the  lease,  it  shall  not  revive  againe,  no  more  than  if  a 
feme  covert  levy  a  fme  alone,  if  the  hu^and  enter  and  avoyd  tlie' 
(Hob.  335.         fine,  and  dye,  Uie  whole  estate  is  so  avoyded  as  it  shall  not  binde 

10  Co.  43.)        the  wife  after  his  death  ( 7 1. 

3  E.  0. 8.  ^  If  a  woman  be  endowed  of  an  advowson  which  T  46. T 

?%L?'A*h*  ^*  appropriated,  and  she  present,  and  her  incumbent  is  I  i^  *  \ 
240X41.  admittea,  instituted,  and  mducted,  albeit  the  incumbent 

die,  yet  is  the  appropriation  wholly  dissolved,  because  the  in- 
cumbent, which  came  in  by  presentation,  had  the  whole  state  in 
him ;  and  so  it  was  adjudged,  as  the  case  is  to  be  intendedXi). 
PI.  Com.  437.  a.  Tenant  in  taile  make  a  lease  for  forty  jreares,  reserving  a  rent, 
(1  Ro.  Abr.  ^Q  commence  ten  yeares  after ;  tenant  in  taile  dye;  &e  issue 
1  SW.  q6o.  ^  enter  and  enfeofe  A. ;  ten  yeares  expire,  the  lessee  enter :  if  A. 
961.)  accept  the  rent,  the  lease  is  good,  tor  he  shall  have  the  same 

election  that  the  issue  in  taile  had,  either  to  make  it  good,  or  to 
avoid  it,  so  as  it  could  not  be  precisely  affirmed,  whether  by  the 
entry  of  the  issue  this  executory  lease  was  avoided,  but  it  de« 

rndeth  incertainly  upon  the  will  of  the  feoffee  (a).     But  now 
know  you  are  desirous  to  beare  Littleton,  who  is  speaking-- 
to  you. 

(3  Ro.  Abr.  403.  "  Andfvhen  the  lessee  entreth  by  force  of  the  lease,  then  is  he 
Cro.Car.  110.  tenant  for  terme  of  yeares  "  And  true  it  is,  that  to  many  pur- 
^^'^  poses  he  is  not  tenant  for  yeares  until  he  enter:  as  a  release 

made  to  him  is  not  good  to  him  to  increase  his  estate,  before ' 

entry;  but  he  may  release  the  rent  reserved  befbre  entry,  in 

V.  Sect.  454,      respect  of  the  privity.    Neither  can  the  lessor  grant  away  the 

4j&5'  reversion  by  the  name  of  the  reversion,   before  entry.      Vide 

6  Co.  lal)         ^^ct.  567.     But  the  lessee  before  entry  hath  an  interest,  interesse 

termini,  gran  table  to  another.  Vide  Sect.  319,  And  albeit  the 
lessor  dve  before  the  lessee  enters,  yet  the  lessee  may  enter  into 
the  lands,  as  our  author  himselfe  holdeth  in  this  Chapter.  And 
so  if  the  lessee  dyeth  before  he  entred,  yet  his  executors  or  admi* 
nistrators  may  enter,  because  he  presently  by  the  lease  hath  an 

interest 


(7)  Adiu^ed  a(Xordingly  Cro.  Cha.  Plotoden  v.  Olc^ord,  582.  But  in  Hill. 
10  £liz.  (J,  B.  £.  838,  ayudged  that  the  lease  revived.  Polydore  VirgiTs  case. 
Hal.  MSS. 

(1)  Yid.  ai  E.  3.  Grants  5S.  Appropriation  toithout  Ucence,  and  e&  de 
causd  it  seems  a  disappropriation.    Hal.  MSS«---{Note  275.]. 

(a)  But  if  it  WLS  tease  in  prssenti  by  tenant  in  tail,  and  the  issue  b^ore  entry 
levies  fines,  the  conusee  shall  not  avoid  the  iea^e,  for  the  lease  was  only  voidable 
and  the  land  passes  in  degree  of  reversion,    Vid.  Dy*  51.  7  R^p*  9>  wrf  o^ 
Bedford's  case.    Hal.  MSS.— [Note  1276.] 


L.  1.  C.7.  Sect.  58.     Of  Tenant  for  yeares.  [46.  b. 

interest  in  him :  and  if  it  be  made  to  two,  and  one  dye  before 
entry^  kis  interest  shall  survive.      Vide  Sect.  281. 

He  that  hath  a  lease  for  yeares,  hath  it  either  in  his  owne 
right,  whereof  UuUton  hath  here  spoken,  or  in  another's  right)  ^^-  ^^'^^l 
and  that  in  divers  manners ;  as  a  man  may  have  a  terme  for  yeares  ^^<[^tier° 
in  the  right  of  his  wife,  whereof  the  husband  hath  power  to  dis^  ^Hob.  3.) 
pose  at  any  time  during  his  life,  and  if  he  surviveth  his  wife,  the 
law  doth  give  the  lease  to  him.     But  if  he  make  no  disposition 
thereof,  and  his  wife  survive  him,  it  remaineth  with  the  wife : 
but  oi  this  in  another  place  more  fully. 

If  a  man  be  possessed  of  a  terme  of  forty  yeares  in  the  right  of 
his  wife,  and  maketh  a  lease  for  twenty  yeares,  reserving  a  rent^  (}  Ho.  Abr. 
and  ^die,  the  wife  shall  have  the  residue  of  the  terme,  but  the  3^*  345- 
executors  of  the  husband  shall  have  the  rent,  for  it  was  not  inci-       ^'  ^^'^ 
dent  to  the  reversion,  for  that  the  wife  was  not  party  to  the 
lease  (3).     So  note,  a  disposition  of  part  of  the  terme  is  no  dis- 
position of  the  whole.     But  if  the  husband  grant  the  whole 
terme^  upon  condition  that  the  grantee  shall  pay  a  summe  of 
money  to  his  executors,  &c..  the  husband  die«  the  condition  is 
brokep,  the  executors  enter,  this  is  a  disposition  of  the  tenne^ 
and  the  wife  is  barred  thereof,  for  the  whole  interest  was  passed 

awav  (4)- 

Ii  a  lease  be  made  to  a  baron  and  feme  for  terme  of  their  lives,  Hil.  17  £1.  in 
the  remainder  to  the  executors  of  the  survivor  of  them,  the  hus-  the kmg'i  bench, 
band  grant  away  this  terme  and  dieth,  this  shall  not  bar  the  wife,   10  Co.  m! 
for  that  the  wife  had  but  a  possibility,  and  no  interest.  Hutt  17.) 

If  the  husband  and  wife  be  ejected  of  a  terme  in  the  right  of  37  As9.p.  11. 
his  wife,  and  the  husband  bring  an  ejectione  firmce  in  his  owne  Pi.  Com.  418.  b. 
name  (5),  and  have  judgement  to  recover,  this  is  an  alteration  (*  Ro.  Hep. 
of  the  terme,  and  vesteth  it  in  the  husband  (6).  ^^'' 

If  a  lease  for  yeares  be  made  to  a  bishop  and  his  successors, 
yet  his  executors  or  administrators  shall  have  it  in  outer  droit,  for 
regularly  no  chattell  can  goe  in  succession  in  a  case  of  a  sole 
^oiporation,  no  more  than  if  a  lease  be  made  to  a  man  and  his 
heires  it  can  goe  to  his  heires.  But  let  us  retiune  to  Littleton  ( 7  ). 

Touching  the  time  of  the  beginning  of  a  lease  for  yeares,  it  is  5  Co.  1. 
to  be  observed,  that  if  a  lease  be  made  by  indenture,  bearing  date  ClajWi  case. 
fl6  Motif  &C.  to  have  and  to  hold  for  twenty-one  yeares,  from  the  |?      'og 

(a  Ro.  Abr.  590.     Cro.  Ja.  135.     Post.  355.  a.)     14  £1.  Dj.  307.    6  £L  Dy.  a  18. 
(1  Ro.  Abr.  849,  850.      Cro.  Cba.  78.) 

date, 

* 

(3)  Vid.  tamen  one  Evans's  case,  in  which  it  toas  adjudged  that  the  wife  shall 
have  the  rent*  Cited  hy  Houghton,  16  Jac.  Quaere  and  vid.  7  H.  o.  2.  T. 
16  Jac.  BloKton  and  Heath.  2  Poph.  n.  38.  Hal.  MSS. — By  2  Poph.  lord 
Hale  means  the  additional  cases  at  the  end  of  Popham's  Reports.  See  Poph.  125^ 
For  Blaxton  and  Heath,  see  Poph.  145. — [Note  277.] 

(4)  If  part  of  a  term  he  panted  by  husband  an  condition^  it  seems  that  the 
condition  u  gone  by  his  death.  Quaere.  A  ward  changes  the  property  of  such  a 
term.    Dy.  183.     Hal.  MSS*— See  Uie  case  in  Marjj.  Dy.  183.— -[Note  278.] 

.  (5)  Vide  Husband  of  wife  termor  may  have  petition  of  right  aime.  37  Ass, 
pi,  11.  If  husband  is  guardian  in  right  of  his  wife^  dower  lies  against  the  husband 
alone;  fir  there  can  be  no  voucher  mere  against  the  ward*s  right.  2  E.  3.  13. 15. 
47  E.  3. 9.    Hal.  MSS— [Note  279.] 

(6)  Vid,  50  jEL  3.  Jw^mentfir  husband  in  quare  impedit^^  the  wifis  ad- 
wnoMom  the  husband  dies;  the  wt/e presents,    Hal*  MSS. — [Note  280.] 

(7)  HicyW.  9.  a.    Hal.  MSS. 
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date,  or  ftam  the  day  of  the  dat^  (8),  it  shail  b^in  on  the  twenty- 
seventh  day  of  Ma^  (9).  If  the  leaae  beare  daos  the  ttv'enty-fiixth 
day  of  May,  ^c,  to  have  and  to  hold  from  the  nrnkihg  hereof,  or 
from  henc^orth,  it  shall  begin  on  the  day  on  wbich  it  is  deli- 
veredi  for  the  words  of  the  indenture  are  not  of  any  ieffbct  tilHtie 
delivery,  and  thereby  from  the  making,  or  from  henceforth,  tbke 
their  first  efiecU  But  if  it  be  ^  die  cot^ecHanis,  then  it  shall  begin 
on  the  next  day  after  the  deliverie.  If  the  habendum  be  lor  the 
terme  of  twenty  one  yeares,  without  mentioning  when  it  shall 
begin,  it  shall  be5in  from  the  deliverie,  for  theins  the  woitis  Uke 
9  Ca  3.  ofiect,  as  is  aforesaid.    If  an  indenture  of  lease  beart  <tet^  %hidi 

Goddanl's  opae.  |g  yoj^  or  knpossiUe,  as  the  thirtieth  di^  of  Fetiiuirie^  or  the 

fortieth  of  Mardh  '^  in  this  case  the  tarme  be  limited  to  b^n 
from  the  date,  it  shall  begin  from  the  delivery,  ^a^  if  th^hs  luid 
[c]  PI.  Com.  l>^n  no  dale  at  alL  [a]  And  so  it  is,  if  a  nian  by  iiidetituie  of 
148. 3  £.  6.  tit.  lease,  either  recite  a  lease  whioh  is  not,  or  is  irDid,  or  mkfddte  a 
I^ues  Br.  6a.  ItBBe  in  point  materiall  which  is  in  esse,  to  have  and  to  hdld  from 
I  Mkr  i)  ^^  ^^  ending  of  the  former  lease,  this  l^ase  shall  begin  in  tfoiABe  of 
I  j5,  ^'    ^^      time  f«om  the  deliverie  thereof  (10). 

(Cro.  Car.  400.    a  Bo,  Abr.  52.     1  Ro.  Abr.  ^49.    1  Sid.  460.) 

i8)  Vid.  /or  date  and  day  of  the  date  hic^.  6.  a.  and  the  note  ihert. 
..  MS&«^In  ibl.  6.  a.  lord  Hale  gives  the  following  note.  Date  and  day  of 
the  dale  the  same  in  point  of  computation,  5  Rep,  But  in  point  qf  interest  date 
is  taken  inclusive,  day  iff  the  date  exclusive  tn  many  cases.  T.  9  Jac.  B.  R. 
Buktr,  n,  177.  A,  on  the  second  of  August  1  Jam.  makes  an  obligation  to  Bi- 
and  qflervKtrds  on  the  same  day  B.  releases  all  actions  usque  datmn  scripti:  the 
obligation  is  discharged,  because  date  is  deliver}'.  Otherodsej  if  it  had  been  to 
the  day  of  the  date.  T.  9  Car.  B.  R*  Rooke  and  RichardS'  Condition  f^oUi^ 
gation  to  stand  to  an  axjoard,  so  that  it  be  made  within  Jour  days  qfier  the  date  : 
a  good  atoard  may  be  made  the  same  day  ;  and  so  it  seems  if  it  be  day  of  the  date, 
jra*  1653.  Streets  case.  Stiles  2l^^,  Obligation  dated  2  January  f  releitse  dtded 
1  January  of  all  actions  usque  diem  hiyus  praesentis  tempons,  but  ddivered 
3  January :  prsesens  tempus  is  ike  date,  and  so  the  obligation  stood*  P.  7  Jac. 
Hal.  MSS. — See  further  as  to  the  difference  between  date  and  dby  qfthe  ddte^ 
Com.  Dig.  Estates,  G.  8.  Bargain  and  Sale,  B.  8.  Temps  A.  and  Vin.  Abr« 
Estaity  Z.  Bb  Time,  A.  and  Wils.  vol.  1.  part  2.  page  165,  and  the  next  note. — 
[Note  s8i.] 

(9)  Wd.Jbr  commencement  of  lease,  M.  10  Jac.  Rot.  75.  Hob.  case  32.  Moor 
ana  musgrave*  A,  by  indenture  dated  4  May  10  Jac.  to  hold  from  the  feast  of 
the  annunciation  last  past  for  the  term  of  21  years  next  ensuing  the  date  hereof 
fnlly  to  be  complete  and  ended.  In  ^ctmerU  plaint^  counts  on  this  letse,  as  a 
lease  to  hold  fram  the  feast  for  21  jrears  extunt  prox.  si^ttairt.  and  agreed  to  bS 
good.  Bat  see  T,  24  Car.  B.  R.  Cornish  and  taujeev.  Lease  by  indentem  of 
i^Marck  15  Car.  to  JUtw  an^  to  AoM  from  and  after  the  da^  of  the  date  of  tfaflle 
presents  for  the  term  and  time  of  seven  years  froib  benomrth  neat  and  itimie* 
diately  ensuing^  shaU  eommenee  in  comfutathmjrom  Me  ddivery,  dnd  in  pctnt  of 
intgrestjromthedate.    Stiles  1 18.    Hal.  MSS.— [Note  2821] 

(ao)  For  ndsrecital  a  lease  shall  commence  immedidtely.  6  Rtp.  bkhop  gf 
Boih's  case.-— The  earl  of  Oj^d  l^  deed  dated  10  Feb.  27  H.  8;  dei^nets  to  A. 
J^  21  yeaitfs  /  and  qfmwsras  by  indenture  recHing  that  he  by  Hubekture  ddteli 
10  Feb.  s8  IL  8.  Am  demised  to  A.  for  21  years,  demises  the  samt  land  ttf  B. 
habendum  ^/^  31  years  from  and  t^er  the  empiro/tiOf^  suih^Mdet  ^Jorf^ute  ^ 
ike  said  Uaee*  U  teas  ruled,  that  BJs  leaei  should  edmmence  m  c&ntfndaHon 
immediately^  beeame  A's  lease  ««u  ntisreeited.  H.  10  Gar.  B; R.  Crook*  11.  8« 
Miller  and  Manmringe.    But  if  in  case  qf  sujih  a  mUfdcittJ^  thd  llabilbdaA  be 

from 
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*'  Aiid  ^  ike  lessor  in  suck  case  reserve  to  him  a  yeardy  rent 
upon  such  lease f  he  may  chusefor  to  distrainejor  the  rent,  or  die 
he  may  have  an  action  ^ debt Jor  the  arrerages** 


lessor  mayhave  r4^ort  or  recourse  to  distreine,  as  Littleton  here  (Cn>.  Ja!  173^' 

also  saith,  and  therefore  a  rent  cannot  be. reserved  by  a  common  Post.  14a.  a. 

person  (1)  out  of  any  incorporeall  inheritance,  as  advowsons,  i44*«-5Co.  3. 

commons,  offices,  corodie,  mulcture  of  a  mill,   tythes,  fa3nre8^  •  lili^'Ah**^  6 

markets,  liberties,  priviledges,  franchises,  and  the  like.    [cJBut  *  q^'  mojSt- 

if  the  lease  be  made  of  them  by  deed  (2)  for  yeares,  it  may  be  m'scase, 

ffood  by  way  of  contract  to  have  an  action  for  debt,  but  distreine  Noy  60.) 

Qie  lessor  cannot.    Neither  shall  it  passe  with  the  grant  of  the  [c]  30  4m.  p.  ^ 

reversion,  for  that  it  is  no  rent  incident  to  the  reversion  (3).     But  '*  ^*  w>* 

if  any  rent  be  reserved  in  such  case  upon  a  lease  for  life,  it  is  Xi1a!^\\.  a 

utterhr  void,  for  that  in  that  case  no  action  of  debt  doth  lie  (4).  u  y^^  e^. 

But  if  a  inan  demia^th  the  vesture  or  herbage  of  his  land,  he  may  19  £.'a. 

reserve  a  rent,  for  that  the  thing  is  maynorable,  and  the  lessor  Fines  lai. 

may  distreine  the  catteU  uppn  the  land  (5) :  and  so  a  reversion,  or  ^4^  3-  45- 

a  remainder  of  }ai^ds  or  tenqooents  niay  be  granted  reserving  9  ^^  hi^eo, 

i4¥:.3.  6cir.fac.iQ9.  6 £-8*  ^8.  17  £.8*  75-  11 H. 4.  40.  3  9.<6.«i.  4^. 
10  H.  ^.  12.  ai  H.  6.  11.  5  H.  7.  39.  31  H.  7.  19.  17  £.  a.  Ex.  iia.  33  13. 
Djcr  377. 

reni; 


ij^        .  t^T'^ITT^T*^*'^^  ^>  I  ^  >    '    ■'     '      '"-HH    II    ■■!     ■luiKw.i^i    )i>     ^wwp       ■      I  I'll 


Jrom  and  after  the  demise  and  indenture  made  to  A.  and  it  is  not  said  Ike  said 
demise,  then  the  second  lease  shall  commence  after  the  true  lease  notcoi^standing 
the  misrecital.  M.  1  &  3  P.  &  M.  Rot.  648.  Mount  and  Hodeken,  Bendl,n.  71* 
Hal.  MSS. — See  Cro.  Cha.  397,  and  N.  Bendl.  38.  Se^  furtner  as  to  the  oon- 
mencement  of  leases  and  the  effect  of  misrecitals  in  that  respect,  Sheph* 
Touch.  372.  New  Abr.  Leases^  L.  an4  Vin.  Abr.  Estate^  Z.  a.  and  Grants  R.  4* 
—[Note  383.] 

(1)  Lord  Coke  confines  the  rule  to  common  persons,  bpcaufe  the  king  may 
reserve  rent  out  of  an  incorporeal  inheritance ;  tne  reason  of  which  is,  that  he 
by  his  prerogative  can  distrain  on  all  the  lands  of  his  lessee.  4  New  Abr.  19s 
&  339-H;Note  284.] 

fs )  The  case  of  a  lease  by  deed  is  put,  because  in  general  things  incorpo- 
real will  not  pass  without  A6ed.  Post.  48.  a.  49.  a.  1^.  a.  and  ante  9.  a.^ 
tNQte285.] 

(3)  12  H,  4. 17.  Vid.  supra^o/*  44.6.  th^  case  ff  the  precentor  qfPauPs^ 
aqcar^sig  to  U)hich  rent  ofs  ie^tsi^  Jor  years  q/T  tithes  ts  incident  to  the  vevernon. 
Hal.  MfS.    S^  fV^te  44,b.  n.  3^L]^ote  9^6.1 

(4)  TThat  the  coQii^on  law  did  not  allow  oebt  for  rent  on  freehold  leaaois 
vjudflt  ti^ey  icpntinued  is  certm,  thoi^  tl>e  ref^on  is  npt  auti^  w  detir.  Soo 
3  Bliackst.  333.  It  has  been  aocouated  for  b^su^^tivg^  that  the  remediea  by 
fosqg^  9fii  .distress  wf^  itemed  su4icic^t  sepuntief  fiar  the  rent  aod  seiric^es. 
^iee  G'lSf.  on  R^nts  93,  and  Gilb«  ofi  the  Ax:tM>a  of  Debt  in  hia  Gas*  in  lu  vxi 
Siq.  370.  But  it  may  pe  pr9pQr  tp  obseqre,  th»t  the  cesstf^  seepia  to  hwre  beai^ 
Inat  g^voan  bj  tb^  o  £.  1. 4^.  4,  though  ^^e  lord's  right  of  sailing  the  land  for 
suVstijaGtiGo  of  8^9^  whic|i  qo^tiwi^  till  it  W9s  taken  aii»y  by  the  5>  H*  3. 
c.  aa,  was  f  rffiii^j  m  apme  respects  aimilfur,  and.fumii^es  occaaion  for  the 
aeoae  o^s^oin^'ofi.  See  9  Ins|.  asff,  and  Wright>  Ten.  197.  Note  that  the 
8  Aim.  c.  14,  now  gives  del^t  for  re^t  on  a  lease  for  life;  on  wbic;b  statute 
nur.  Serjeant  Hawkins  oueries  whether  it  doth  not  es^tepd  to  leaaea  of  incorpo- 
rmji  hm4it|9peim.    Hawk«  Al»r.  of  Co.  Litt.  73.-^[Note  387.] 

(5)  Quaere,  hoto  assise  shall  be  brought  in  case  of  herbage,  1 7  £•  3*  75*  Hal.  MSS. 
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E' 


rent,  for  the  apparent  possibility  that  it  may  come  in  possession  (6), 
and  they  are  tenements  witliin  the  words  of  Littleton, 
a]  40  £.  3. 47.       [a]  It  appeareth  by  Littleton,  that  reservando  is  an  apt  word 
I  E.  3. 67.  of  reserving  a  rent,  and  so  is  reddendo,  solvendo,  Jaciendo,  inve- 

31 E.  4. 6a.         niendOf  dummodo,  and  the  like  (7). 
3H.6.45.  ^" 

31  Am.  p.  30.    3  A3S,  9.    26  Ass.  66.    3a  E.  3.    Be  ag  1.    8  E.  4.  8.     10  El.  Dy.  276. 
PI.  Com.  ea.  Browning  and  Bceston*a  case,  fo.  1 31 ,  1 3^1,  &c. 

h}  50  E.3. 12.  [i]  And  note  a  diversity  between  an  exception  (which  is  evef 

*3A^s.  9.  q£  part  of  the  thing  granted  and  of  a  thing  in  esse)  for  which, 

21  e!  ?  4°  exceptisy  salvo,  prater,  and  the  like,  be  apt  words;  and  a  reserva* 

34  Ass.  \  1 .  tion  which  is  fuwaies  of  a  thing  not  in  esse,  but  newly  created  or 
{19  E.  3. 14.  reserved  out  of  the  land  or  tenement  demised,  [c]  Poterit  enim 
3  H.  6.45.  qfiig  rem  dare  et  partem  rei  retinere,  vel  partem  ae  pertinentiis,  et 
o*H  6  1  *'  *^  "P^^^  quam  retinet  semper  cum  eo  est  et  semper juit.     [d]  But 

35  H.  6. 34.  ^^^  ^^  A  generall  a  part  may  be  excepted,  as  out  of  a  mannor,  an 
17  Am.  acre,  ex  verbo  generali  aliquid  excipitur,  and  not  a  part  of  a  cer- 
14  H.  8. 1.  tainty,  as  out  of  twenty  acres  one, 

44  B.  3-  43- 

Fl.  Com.  361.  [e]  Bract,  li.  2,  f.  32.  b.  &  f.  249.  [d]  9  £1.  Dy.  264. 

38H.6.38.     14H.8.1.    22E.3.8.    2E.3.56.    5E.3.66.    34Au.11. 

It  is  further  to  be  observed,  that  the  lessor  cannot  reserve  to 

any  other  but  to  himselfe,  for  Littleton  saith,  reserve  to  himselfif. 

If]  5  ^  4-  4-       [ej  If  two  jointenants  be,  and  they  make  a  lease  for  yeares  by 

114  E.  3.  paroll,  or  deed  poll,  reserving  a  rent  to  one  of  them,  this  shall 

8Co!'7o  71.       enure  to  them  ooth;  but  if  it  be  so  reserved  by  deed  indented, 

it  shall  enure  to  him  alone  by  way  of  conclusion, 
rn  Vid.  Sect.        Cy^]  Littleton  here  is  putting  of  a  case,  and  not  making  a  lease, 
314/215, 216,    ^or  then  he  would  not  reserve  the  rent  to  him,  but  to  him  and 
&c.  10  £.  4. 18.  his  Heires,  for  otherwise  the  rent  shall  determine  by  his  death,  if 
1 1 E.  3.  he  die  within  the  terme  (8).     [g]  But  if  he  reserve  a  rent  gene- 

^•t'il^  rally  without  shewing  to  whom  it  shall  goe,  it  shall  go  to  his 

91 H.  7.25!  heires.  If  he  reserve  a  rent  to  him  and  his  assignes,  yet  the 
30  H.  8.  rent  shall  determine  by  his   death,  because  the  reservation  is 

S-  45*  good  but  during  his  life.     So  it  is  if  he  reserve  a  rent  to  him  and 

^r**  i^  ^^    ^^  executors  it  shall  end  by  his  death,  because  the  heire  hath 
Woottonfif*^       the  reversion,  and  the  rent  was  incident  to  the  reversion  (9). 

Edwin,  Bank  le  roy.  Hil.  33.  £1.  Rot.  1431.  in  bank  le  roy,  inter  Richmond  bi  Butcher. 
(PoKt.  215.  b.  2  Ro.  Abr.  450.  12  Co.  35.  2  Ro.  Abr.  743.)  Vid.  for*  this  word  Dis- 
treine.  Sect.  136.  ■  So 

(6)  And  afier  the  pctrticular  estate  determined,  distress  may  he  made  Jbr  all 
arrears.     10  E.  4.  3.     Hal.  MSS. — [Note  288.] 

(7)  Lease  for  years  by  indenture,  and  lessee  cwenants  to  pay  5/.  fl  y«r; 
this  is  a  reservation.  Dv.  876»  H,  6  Car.B.  R.  Crooh  n.  1.  Drake  and  Munday, 
But  if  there  be  reddendo  ti^^  and  the  lessee  covenants  to  pay  tvoo  capons,  there 
it  seems  to  be  only  covenant.  M .  40,  41  Eliz.  Bruertons  case.  Hal.  MSS.-^ 
See  Cro.  Cha.  207,  and  Hardr.  326 [Note  289.] 

(8)  Rent,  reserved  to  him  and  his  assigns  during  the  term,  or  to  him  his 
executors  and  assigns  during  the  term,  determines  by  the  lessor's  death,  T.  2  Car. 
B.  R.  Noy  n.  412.  12  Co.  n.  20,  and  Hil.  32  Eliz.  Richmond's  case.  Had.  MSS. 
—See  Noy  96.  12  Co.  35,  and  Cro.  Eliz.  217. — ^But  notwithstanding  the  cases 
here  cited  by  lord  Hale,  it  was  adjudged,  whilst  he  was  chief  justice  of  the 
king's  bench,  that  the  words  during  the  term  are  of  themselves  sufficient  to 
carry  the  rent  to  the  heir,  if  the  lessor  is  seised  in  fee,  and  he  concurred  in 
the  Judraient.  See  the  case  of  SachevereU  and  Frogatt,  East.  23  Cha.  2,  in 
2  Saimd.  367.— [Note  290.] 

(9)  Rendering  rent  to  him  his  heirs  executors  and  administrators  goody  and 

it 
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So  if  a  man  warrant  land  to  B.  and  Yas  assigns,  the  assignee  must 
vouch  during  the  life  of  B,  for  the  warrantie  continues  but  only 
during  the  life  of  B.  for  the  warranty  is  but  for  life,  for  want  of 
words  of  inheritance.  But  if  the  warranty  be  to  B»  his  heires 
and  assignes,  so  as  he  hath  an  inheritance  therein,  then  his  as- 
signee shall  vouch  after  his  decease.  So  if  the  rent  be  reserved 
to  the  lessor,  his  heires  and  assignes,  so  as  it  be  incident  to  the 
inheritance,  then  shall  all  the  assignees  of  the  reversion  enjoy 
the  saiae.  n 

"  Yeardi^  rent."  So  it  is  if  the  rent  be  reserved  every  two  or 
three  or  more  veares(io).  Of  rents  Littleton  doth  excellently 
treat  hereafter  in  his  Chapter  of  Rents,  and  therefore  in  this 
place  thus  much  shall  suffice. 

*<  To  disirainejbr  the  rent,'*     Here  it  is  necessary  to  be  scene 
of  what  things  a  distresse  may  be  taken  for  a  rent,  and  how  the  m  14  h.  8. 35. 
difitresse  ought  to  be  demeaned,     [h]  1.  It  must  be  of  a  thing  a  £.2.  tit. 
whereof  a  valuable  propertie  is  in  some  body,  and  therefore  dogs,   I>utress.  6R.2. 
bucks,  does  (11),   conies,  and  the  like  tnat  are  Jera  natura  I^S|«>«*"- 
(12)  cannot  be  distreyned.     3.  Although  it  be  of  valuable  pro-  Avowr.  loo. 
pertie,  as  a  horse,  &c,  yet  when  a  man  or  woman  is  riding  on   15  £.  a. 
nim,  or  an  axe  in  a  man*s  hand  cutting  of  wood  and  the  like,  they  Avowr.  3. 
are  for  that  time  priviledged   and  cannot  be  distreyned  (13).  O^-^^^-^^- 
[f]  3.  Valuable  things  shall  not  be  distreined  for  rent  for  benefit  rn^aaE.^**^ 
and  maintenance  of  trades,  which  by  consequent  are  for  the  4J.  b. 
commonwealth,  and  are  there  by  authority  of  law;  as  ahorse  7H.  7.  i.b. 
in  a  smithe's  shop  shall  not  be  distreyned  for  the  rent  issuing  out  ^^  ^  4-,3®- 
of  the  shop,  nor  the  horse,  &c»  in  the  hostry,  nor  the  materialls  j^J^^\ 
in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  garments  /q^^  £1.506. 
in  a  taylor*8  shop  ( 14),  nor  sacks  of  come  or  meale  in  a  mill,  nor  Noy  181.) 

in 


it  shall  go  to  the  heir,    Drake's  case  supra.    Rendering  rent  to  him  or  his  suC" 
cessors  good^  and  the  successor  shall  have  it.    5  Rep.    Hal.  MSS. — [Note  291 .] 

(10)  See  further  as  to  reservation  of  rent,Vm.  Abr.  title  Reservation^  and 
Gilb.  Treat,  on  Rents. 

(11)  But  deer  kept  in  a  private  inclosure  may  be  distrained.  See  3  Blackst. 
Com.  8,  idiere  the  case  of  Davis  v.  Powel  C.  B.  HiL  1 1  G.  2,  is  cited. — 
[Note  292.] 

(12)  Some  have  thought,  that  a  horse,  on  which  one  is  riding,  may  be  dis- 
trained for  damage  Jeasant,  2  Keb.  596.  1  Sid.  440.  But  the  opinion  was 
extrajudicial,  and  may  be  questioned;  for  1  Ro.  Abr.  664.  A. pi.  4,  and  the 
case  of  7  £.3.  Fitzh.  Abr.  Avowry  199,  are  directly  contra.  See  also  n.  13, 
tTifra^  and  Cro.  £liz.  549.  596.  Some  also  have  inclined  to  think,  that  horses 
drawing  a  cart  loaded  with  com,  though  one  is  riding  in  the  cart,  m^  be 
distrained  for  rent,  and  for  that  purpose  may  be  severed  from  the  cart,  if  the 
person  distraining  doth  not  chuse  to  take  the  cart  with  the  corn  as  well  as  the 
Dorses,  all  of  which  as  it  seems  are  equally  liable  to  the  distress.  See  2  Keb. 
5^9*  59^'  1  Vent.  36,  and  1  Sid.  422.  440,  in  which  latter  book  the  reporter 
makes  a  query,  whether  the  man's  being  on  the  cart  should  not  privilege  the 
whole  team. — [Note  293.] 

(^3)  Iffi^^^^  ^"^  nets  in  a  rvarren  be  taken  damage  feasant,  it  is  good. 
But  if  they  are  in  the  hands  of  a  many  they  cannot  be  distrained  any  more  than 
a  horse  on  tohich  a  man  isf  nor  can  they  be  distrained^  if  they  are  out  of  the 
fooarren.  2  jB.  2.  Avonry  182.  7  E.  3.  ibid.  199.  Hal.  MSS.— See  Vin.  Abr. 
Distress^  A. — [Note  294.] 

(14)  If  A.  brings  yam  to  his  neighbour's  house  to  toeigh,  it  cannot  be  distrained 
hu  the  lord.  Noyn.  298.  Burley  and  Read,  Vid.  15^.  Avowry  216,   Hal.  MSS. 

Vol.  I.  O  —See 
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in  a  market,  nor  any  tfajnff  distrayocd  for  <}ai9age  Jesantj  for  it 

is  in  custody  of  law,  and  the  like. 
[W]  i8  £.3.4.8.  \Jc\  4.  Nothing  shall  be  distrayned  for  rent,  that  cannot  be 
11  H.  7.  i4'&-  rendered  againe  in  as  good  plight  as  it  was  at  the  time  of  th^ 
91  H.7.39-  ^'  distresse  taken  (15)  ;  as  sheaves  or  shockes  of  come  or  the  like 
*^f  ^  1^^^  cannot  be  distrayned  for  rent  (16),  but  for  damaj^e^^n^  they 
( I  Bo.  Abr.  "^*y  ^®  distreyned  (1 7).  But  cnarretts  or  carts  with  come  may 
667.)  be  distreyned  for  rent,  for  they  may  be  safely  restored, 

rn  OkehamsS,  [fl  5'  Beasts  belonging  to  the  plow  (18),  averia  caruca,  shall 
39.  Bra.  lib.  4,'  not  be  distre3med  (which  is  the  ancient  commoQ  law  of  England^ 
f-  917-  for  no  man  shall  be  distreined  by  the  utensils  or  instruments  of 

FN.  B.  90.  a.    i^jg  trade  or  profession,  as  the  axe  of  the  carpenter,  or 
Fet  Hb.a  *^®  bookes  of  a  scholler)  while  goods  cC^  or   other  r47."l 

ca.  41.  '  beasts,  which  Broc^on  calls  anima/ui,  {or  catella)  otiosa^  L  b  J 
Mirr.  ca.  a,  may  be  distrained,  [m]  6.  Furnaces,  caudrons,  or  the 
Sect'.  15. 16.  jite^  fixed  to  the  freehold,  or  the  doores  or  windowes  of  a  house^ 
iL^n  ^^  ^^  ^^  cannot  be  distrained  (1).  [n]  Lastly,  beasts  tljat 
^  u  ft  escape  (2)  may  be  distrained  for  rent,  though  they  have  not  been 
^'"e.*i      '^        fctwn^and  couchant  (3).     [0]  Note,  that  he  that  distraines  any 

Ass.  46.9.  rn]7H.  7.  i.b.     10  H.  7.  91.     iiH.  7. 4.  a.     15H.  7.  17.     x8£.9. 

avowrie  919.    6  £.  4^    9a  £.  4.  49.    4  £.  3,  distret.  18.    97  £.  3.  80.    a  H.  4. 16. 
(9  Leon.  7.    Doct.  and  Stud.  lib.  9,  cap.  97.)  \o\  Marlebr.  cap.  4.    W.  1.  ca.  16. 

a  U  3Fb.  and  Mar.  cap.  13.    Fleta,  lib.  9,  cap.  90.     oH.  3,  avowrie  949.     30  Aat.  38. 
1  H.  6.  9.    99  £. 4.  1 1.    F.  N. B.  8^.    Doct.  aadStud.  lib.  9,  cap.  97.    5  R  7.  £d1.  9.        ^. 

■  ' 

— See  Noy  68,  and  S.  C.  in  Cro.  Eliz.  54^  and  596.  For  other  cases  ix^  which 
things  the  property  of  strangers  are  privileged  from  distress  for  the  sake  of 
trade  and  commerce,  see  Francis  ana  JVyatty  4  Burr.  v.  3.  p.  14^.  In  that 
case  the  question  was,  whether  a  person's  chariot,  which  stood  at  a  common 
livery  stable,  could  be  distrained  for  rent  due  from  the  keeper  of  the  livery 
stable ;  and  the  court  after  two  arguments  appearing  to  be  strongly  inclined 
in  favour  of  the  distress,  the  owner  of  the  chariot  afterwards  declined  bringing 
the  question  to  a  third  argument,  which  had  been  ordered  by  the  court. 
—[Note  295.] 

(15)  20  H.  7. 9. 13.    21  £.  4.  47.    Hal.  MSS. 

(16)  But  now  by  the  2  W.  and  M.  c.  5,  sheaves,  or  cocks  of  com,  or  com 
loose  or  in  the  straw,  or  hay  in  any  hovel,  stack  or  rick,  or  otherwise  on  the 
land,  maybe  distrained  for  rent  on  demise  lease  or  contract. — [Note  296.] 

(17)  Sheep  are  equally  privileged  wit^i  averia  caruccB^  and  cannot  be  taken,  if 
any  other  distress  can  be  found.  See  further  2  Inst.  133,  194,  and  the  ease 
cited  in  n.  18.-— [Note  297.] 

(18)  But  it  has  been  adjudged,  that  beasts  of  the  plow  may  be  taken  for  the 
poor's  rate  under  the  43  Eliz.  because  the  remedy  given  by  that  and  other 
statutes  for  compelling  the  payment  of  particular  rates  or  sums  of  money, 
though  called  a  distress,  is  in  effect  an  execution^  4  Burr.  v.  1 .  p.  579.  See 
ace.  Saund.  on  22  Ch.  2,  against  conventicles  39,  which  is  referred  to  in  Com. 
Dig.  Distress,  C.  but  not  cited  in  the  case  in  4  Burr.— '[Note  298.] 

( 1 )  At  common  law  com  growing  could  not  be  distrained,  because  it  ad- 
heres to  the  freehold.  1  Ro.  Abr.  666-  H,  pi.  4.  But  now  by  the  11  G.  2. 
c.  19,  landlords  are  empowered  to  distjrain  all  sorts  of  com,  grass,  or  other 
product  growing  on  the  estate  demised,  and  to  cut  and  gather  them  when  ripe. 
—[Note  299.] 

(2)  If  they  escape  for  toant  of  indosure  bv  him  toko  ought  to  repair^  they  are 
not  disirainable.  Adj.  14  Eliz.  Dy,  317.  The  lord  cannot  dittram  beasts  tvkich 
escape,  tohen  they  are  gone  out  of  the  landy  though  they  are  toithin  viAo.  Vid. 
41  k  3.  26.  14  H.  7,  8.  20  i/.  7. 10.  15  H.  7. 17.  2  £.  4.  6.  HaL  MSS. 
— See  the  next  note.— ^[Note  300.] 

(3)  This  doctrine  has  been  objected  to  as  too  general;  and  several  di^ 

tinetions 
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thin^  thttt  hath  life,  must  impound  them  in  a  lawfuH  pownd 

withm  three  miles  in  the  same  countj,  and  that  is  dther  overt  or 

open,  in  a  pii^old  made  for  such  purposes,  or  in  his  owne  close, 

or  in  the  close  of  another  bj  his  consent  (4).    And  it  is  there 

called  open,  because  the  owner  maj  give  his  cattle  meat  and 

drinke  without  trespasse  to  any  other,  and  then  the  cattle  must 

be  sustained  at  the  perill  of  the  owner,     [p]  Or  it  is  a  pownd  [p]  33  h.  8. 

covert  or  close,  as  to  impownd  the  cattle  in  some  part  of  his  tit.  distres. 

fcause,  and  then  the  cattle  are  to  be  sustained  with  meat  and  f^-^^\   a 

drink  at  the  perill  of  him  that  distraineth,  and  he  shall  not  have  (^^•^^r.Gva.} 

any  satisfaction  therefore.     But  if  the  distresse  be  of  utensils  of 

houshold,  or  such  like  dead  goods  which  may  take  harme  by 

wet  or  weather,  or  be  stolne  away,  there  he  must  impownd  them 

in  a  house  or  other  pownd  covert  within  three  miles  within  the 

eame  county,  for  if  he  impownd  them  in  a  pownd  overt  he  must 

answer  for  them. 

[q]  If  the  distresse  be  taken  of  goods  without  cause,  the  M4^^- 
owner  may  make  rescous ;  but  if  they  be  distrained  without  cause,  v^'^^n^'  ^\ 
and  impounded,  the  owner  cannot  breakethe  pownd  and  take  /p^,^,  i6o!b.) 
them  out,  because  they  are  then  in  the  custody  of  the  law. 

[r]  But  if  a  man  distraine  cattle  for  damage  feasant^  and  put  [r]  3  £.  3.  tit. 
them  in  the  pownd,  and  the  owner  that  had  common  there  make  ^^^-  ^1* 
fresh  suite,  and  finde  the  door  unlocked  (5),  he  may  justice  the 
taking  away  of  the  cattle  in  a  parco  Jracto.    [«]  If  the  owner  \i\  34  H.  6. 
breake  the  pownd,  and  take  away  his  goods,  the  party  distraininj^   ^8. 
nay  have  his  action  de  parco  Jracto,  and  he  may  also  take  his 
goods  that  were  distrained  wheresoever  he  find  them,  and  impownd 
them  againe* 

It  is  called  a  writ  de  parco^acto  of  these  words  in  the  writ  [/],  [0  Begist. 
Parcum  ilium  vi  et  armtsfregit.    And  the  forme  thereof  appeares  '•  ^*  ^-  *^» 
in  the  Re^er  and  F.  N.  B.  '^^  • 

But  it  is  to  be  observed,  that  for  the  rent  due  the  last  day  of 
the  tearme,  the  lessor  cannot  distraine,  because  the  terme  is 
ended  (6);  and  therefore  some  use  to  reserve  the  last  halfe  yeare's 

rent 


MMi*i 


tinctions  are  taken,  the  sum  of  which  seems  to  be,  that  if  a  stnUiger's  beasts 
escape  into  anotiier's  land  by  default  of  the  owner  of  the  beasts,  as  bjr  breaking 
the  fences,  they  may  be  distrained  for  rent  immediately  without  being  levant 
or  couchant ;  but  mat  if  they  escape  there  by  default  of  the  tenant  of  the 
land,  as  for  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distrained 
for  rent  or  service  of  any  kind  till  they  have  been  levant  and  couchant,  nor 
afterwards  by  a  landlord  for  rent  on  a  lease,  unless  on  notice  the  owner  of 
the  beasts  neglects  to  remove  them ;  tho'  it  is  said,  that  such  notice  is  not 
necessary  where  the  distress  is  by  the  lord  of  the  fee  for  an  ancient  rent,  or 
by  the  grantee  of  a  rent  charge. ,  See  this  subject  argued  upon  at  large  in  tlie 
case  of  Kimp  and  Cruwes,  a  Lutw.  1573. — [Note  301.] 

(4)  And  now  by  the  ii  G.  a,  c.  19,  s.  10,  persons  distraining  for  rent 
may  impound  the  distress  on  any  convenient  part  of  the  land  chargeable  with 
the  rent. — [Note  302.] 

(5)  ^d.  30  JB.  36,  tohere  defendant  pleads  that  he  found  ike  cattle  sans  nul 
manner  de  fermure  ne  semire  n*autre  engine.    Hal.  3JSS. — [Note  303-] 

(6)  Far  one  cannot  distrain  the  same  day  the  rent  grotos  due;  out  it  must 
le  the  day  after,  ai  //.  6. 40.  Vid.  14  H.  4. 31.  Hal.  MSS.— By  the  8  An. 
c.  14,  rent  may  be  distrained  for  after  detemdnation  of  the  lease  in  the  same 
manner  as  before,  if  the  distress  is  made  irithin  su^  calendar  months  after- 

O  2  wards, 
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rent  at  the  feast  of  the  nativitie  of  Saint  John  Baptist  before  the 
^Doct.aiidStud.  end  of  tlie  terme,  so  as  if  the  rent  be  not  then  paid,  he  may  dis- 
hb.  %  cap.  9)     traine  betweene  that  and  Michadnuuse  following  (  7  ) . 

*'*•  Action  of  debt"    Note  a  diversitie  betweene  a  rent  reserved 

0  R«- Abr.        upon  a  lease  for  yeares,  reserving  a  yearely  rent:  the  lessor  may 

601.  Post.  392.  jjj^^g  severall  actions  of  debt  for  every  yeare's  rent.    But  upon  a 

bond  or  contract  for  payment  of  several  summe8>  no  action  of 

debt  lieth  till  die  last  day  be  past  (8).    But  otherwise  it  is  of  a 

recognizance,  which  see  at  large  and  the  reason  thereof  cap.  Ke- 

[u]  7  H.  6. 13.    leases,  Sect.  512, 513.    [m]  Note,  that  the  lord  shall  not  have  an 

X  Co  16  action  of  debt  for  reliefer  for  escuage  due  unto  him,  because  he 

34£.i.tit         ^9Ah  other  remedie;  but  his  executors  or  administrators  shall 

Avowrie  933.      have  an  action  therefore,  because  it  is  now  become  as  a  flower 

3a  H.  8.  falne  from  the  stocke,  and  they  have  no  other  remedy.     Neither 

f'v*bV*8     ®^^  ^^  lord.h^Ke  an. action  of  debt  for  aid  purJUe  marier^  or 

GlanVil.lib.'o,^^'''^./^^*  CAfuS&r,  txk  the  cause  aforesaid. 

cap*  85*    Flcta,  lib.  a,  cap.  40,  aod  liU  3, cap.  1 4.    Bracton,  lib.  a,  fol.  36.  W.  1 .  cap.  35. 
S5  £.  3.  cap.  1 1 .    Britton,  fol.  57,  &  70.    (Post.  3.  a.     1  Ro.  Abr.  596.) 

'*  But  in  such  case  it  behooveth^  that  the  lessor  be  seised  (9)  in 
the  same  tenements  at  the  time  of  his  lease;  Jbr  it  is  a  good  pleejbr 
the  lessee  to  say^  that  the  lessor  had  nothing  in  the  tenements  at  the 
time  of  the  lease,**  And  the  reason  of  this  is,  for  that  in  every 
contract  there  must  be  quid  pro  quo^  for  contractus  est  quasi  actus 
contra  actum;  and  therefore  if  the  lessor  hath  nothing  in  the 
land,  the  lessee  hatli  not  quid  pro  quo^  nor  any  thing  for  which 
he  should  pay  any  rent.  And  m  that  case  he  may  also  plead, 
that  the  lessor  non  dimisit,  and  give  in  evidence  the  other 
matter  (10). 
W  46  E.  3.  7.         «  Except  [x]  the  lease  be  made  by  deed  indented,  Sec**    If  the 

so  £.  4. 10.  r    L   J  ^  »  -7 

34  H.  6. 48.    35  H.  6. 34.    9  H.  6.35.     14  H.  4. 93. 

lease 


wards,  and  during  the  continuance  of  the  landlord's  title  and  the  possession  of 
the  tenant  from  whom  ^e  arrears  are  due. — [Note  304.] 

(7)  See  further  as  to  distress  3  Blackst.  Comment.  6&  145,  and  in  the 
several  Abridgments  titles  Distress  and  Replevin^  and  also  Gilbert's  Treatise  on 
the  law  of  Replevins.  See  also  a  W.  &  M.  c.  5.  8  An.  c.  14.  4  G.  3.  c.  28, 
and  1 1  G.  2.  c.  19.  These  statutes  have  made  great  alterations  in  the  ancient 
law  of  distress,  particularly  by  empowering  persons,  who  distrain  for  rent  of 
any  kind,  to  sell  the  distress  for  payment  or  the  rent  in  arrear,  if  the  tenant 
or  owner  fails  to  replevy  with  sufficient  security  within  five  days  after  taking 
of  tlie  distress  and  giving  tlie  tenant  notice  of  the  cause.  This  improvement 
of  the  remedy  by  distress  was  first  introduced  by  the  2  W,  &  M.  c.  5,  with 
respect  to  rents  due  on  demise  or  contract,  and  afterwards  by  the  4  G.  2.  c.  28, 
was  extended  to  rents  seek,  rents  of  assise,  and  chief  rents.  Before  these  two 
statutes,  the  remedy  by  distress  was  very  imperfect ;  for  the  distress  was  merely 
taken  nomine  poence  to  compel  satisfaction,  and  could  not  be  sold  or  used  for 
the  profit  of  the  person  distraining,  except  in  case  of  tlie  king  and  in  some 
few  other  instances.  Most  of  the  other  changes,  made  by  the  statutes  since 
lord  Coke's  time,  have  been  incidentidly  hinted  at  in  the  preceding  notes. 
—[Note  305.] 

(8)  See  New  Abr.  Debt,  B.  and  Vin.  Abr.  Debt,  O. 

•  (9)  Nota  this  diversity.  In  pleading  a  lease  one  ought  to  say,  that  the  lessor 
was  seised  and  demised;  but  in  count  in  debt  for  rent  it  is  good  without  alledging 
seisin.     20  E.  3.    Barr.  132.    21  H.  7. 32.     Hal.  MSS.— [Note  306.] 

(10)  18^.3.  iG.   i5W5/^747.    Dy.i22.    Martyne  and  Hardye.    Hal.  MSS. 
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lease  be  made  by  deed  indented,  then  are  both  parties  concluded, 

[  v]  but  if  it  be  by  deed  poll  the  lessee  is  not  estoj    ?d  to  say,  M  a  K.  fi. 

tnat  the  lessor  had  nothing  at  the  time  of  the  lease  made.    A,  Estop.  453. 

lessee  for  the  life  of  ^.  makes  a  lease  for  yeares  by  deed  in-  j?  Com^fii, 

dented,  and  after  purchases  the  reversion  in  fee.    B,  dieth,  A»  18  e.  3. 16. 

shall  avoid  his  owne  lease,  for  he  may  confesse  and  avoid  the  15  £.3. 

lease  which  took  efiect  in  point  of  interest,  and  determined  by  ^^top.  336. 

the  death  of  JB.     But  if  ^.  had  nothing  in  the  land,  and  made  /^^'^  ?^ 

a  lease  for  yeares  by  deed  indented,   and  after  purchase  the  r  -.  ^'  ^u  ^ 

lapd,  the  lessor  is  as  well  concluded  as  the  lessee  to  say,  that  the  3  h!  1. 7.     ^^ 
lessor  had  nothing  in  the  land  (11);  and  here  it  worketh  only 
upon  the  conclusion,  and  the  lessor  cannot  confesse  and  avoid, 
as  he  might  in  the  other  case,    [z]  If  a  man  take  a  lease  of  his 

owne  land  by  deed  indented  reserving  a  rent,  thft  lessee  is  con-  To]  Resolve 

daded.    [a]  But  if  a  man  take  a  lease  of  4he:terbage  of  his  Puofi-    aEliz. 

owne  land  by  deed  indented,  this  is  no  condlosion  to  say,  that  igXommum 

^e  lessor  had  nothing  in  the  land,  because^it  .#as  not  made  of  (CRTciuuiio.) 

die  land  itselfe :  [b]  but  if  a  man  take  a  lease  for  yeares  of  hw  r^  ^1^^  g, 

owne  land  by  deed  indented,  the  estoppell  doth  not  continue  &33£Uz.  in 

after  the  terme  ended  (12).    For  by  tne  making  of  the  lease,  Communi 

the  estoppell  aoth  grow,  and  consequently  by  the  end  of  Banco  adjudge 

L48.n  ^®  ^®**®»  *®  estoppel  determines  (13),  [c]  and  that  ^"J^^dons 

J  q::^  part  of  the  indenture  which  belonged  to  the  lessee,  j- ,  Lqh  q  q. 

doth  after  the  terme  ended  belong  to  the  lessor,  which  30  £.3.31. 

should  not  be  if  the  estoppell  continued.  (Post.  339.  a.) 

Sect.  59- 

j^  ND  it  is  to  be  understood^  that  in  a  lease  for  yeares,  by  deed  or  witir 
•  out  deed  (1 ),  there  need*  no  livery  of  seisin  to  be  made  to  the  lessee^  but 
he  may  enter  when  he  mill  by  force  tf  the  same  lease.  But  offeoffements 
made  in  the  country,  or  gifts  tit  /ai7e,  or  lease  for  terme  of  life;  in  such  cases 
where  a  freehold  shall  passe,  if  it  be  by  deed  or  without  deed,  it  behoveth  to 
have  livery  of  seisiii. 


it 


T I  VERY  ofseUinr     (  2)  Traditioy  or  deliberatio  seisirue,  is  18  E;  j,  fo.  16. 
a  solemnitie,  that  the  law  requireth  for  the  passmg  of  a  ^  As^'io^' 

3  Am.  1.    3  £.  3.  4.    43  £.  3.    Feoff.  51-    PI*  Com.  35.  a.  &  303.  b.    Vid.  Sect.  66. 
(Post.  316.) 

freehold 


( 1 1)  Et  videtur,  that  by  purchase  of  the  land,  that  is  turned  into  a  lease  in 
interest,  tohich  before  inas  purdy  an  estopp^.  Vid.  tamen  P.  3  Car,  C.  B* 
Crook  n.  3.  Isham  and  Morris.    HaL  MSS.— See  Cro.  Cha.  ic^.— [Note  307] 

(13)  Vid.  4  H.  6.  7.  If  disseisee  makes  lease  for  years  by  indenture  to  dis- 
seisor, he  shall  not  have  assise  during  this  lease.    Hal.  MSS. — [Note  308.] 

(13)  30  E.  3.  21.  Vid.  14  H.  8.  32,  per  curiam.  Bui  if  it  be  estoppel  by 
matter  ^record,  as  byfne,  Sfc.it  continues  afier.  a  £.4.  Hal.  MSS.— [Note  309. 1 

(1)  As  to  the  distinction  at  common  law  between  hereditaments  lying  m 
livery,  whidi  naay  be  passed  for  any  estate  without  deed  or  even  writing,  and 
those  lying  in  grant,  whictk  could  be  transferred  by  deed  only,  and  the  altera- 
tion of  our  ancient  law  by  the  29  Cha.  2.  c.  3,  which  requires  a  deed  or 
writing  in  most  cases,  see  infra,  n.  3.  ante  9.  a,  and  post.  49.  a.  121.  bw  169.  a- 

(2    For  the  origin  and  Iristory  of  the  traDsTct  of  laads  by  livery  of  seism, 

03  ^^ 


48.  a.]  Of  Tenant  for  yeares.      L.  1.  C.  7-  Sect.  59. 

lb]  Bract.  Ub.9»  freehold  of. lands  or  tenements  by  delWerie  of  seism  thereof,    [h] 
oa.  15-  Intervenire  dfihet  solennitas  in  mutatione  liberi  tenemeMi^  ne  amifn^ 

gat  donaiionem  deficere  pro  de/ectu  prohatimis  (3) . 
[c\  Bract,  lib.  2,  And  there  be  two  kinds  of  livery  of  seisin,  viz.  a  liverie  in  M 
ca.  15&  18.  deed,  and  a  livery  in  law.  A  livery  in  deed  is  when  the  fisoror 
Brit.  <».  33,  taketh  the  ring  of  Uie  doore,  or  turfe  or  twigge  of  the  land,  and 
Fet*Iib.  3J  delivereth  the  same  upon  the  land  to  the  feo&e  in  name  of  seisin 
cap.  15.    '         of  the  land,  &c.  per  hostium  et  per  haspam  ei  annulum  vd  per 

Justem  vel  haaduMy  Spc, 
[(d]  6  Co.  36.  A,  seised  of  an  house  in  fee,  and  being  in  the  house,  [d]  soith  to 

Sharp's  case.       B.  I  demise  to  you  this  bouse  for  terme  of  my  life ;  this  is  a  good 

beginning  to  limit  the  state,  but  here  waateth  livery  (4).    A  li- 

venr  in  deed  may  be  done  two  manner  of  wayes.   By  a  solemne  act 

and  words ;  as  by  delivery  of  the  ring  or  haspe  of  the  doore,  or  by 

[e]  Sae  of  tbia      a  branch  or  twigge  of  a  tree,  or  bv  a  turfe  of  the  land^  and  with  [  e] 

more  Sect  60.     i^eae  or  the  like  words,  the  feon>r  and  feoiee  both  hoMiiig  »• 

(a  Ro.  Abr.  7)   deed  of  feoffment,  and  the  ring  of  the  doore,  haspe,  bnuidi, 

twkge,  or  tuife ;  and  the  feoibr  saying,  Here  I  deliver  you  seisiB 
and  poiaession  of  this  house,  in  the  name  of  all  the  lands  and  te- 
nements contained  in  this  deed,  accordiiur  to  the  forme  and  eflact 

of 


see  2  Blackst.  Comment.  311.    Mad.  Formul.  Anglic  Dissert  9,  and  Speho. 
Gloss,  and  Du  Fresn.  Gloss,  voce  InvestUura* 

(3)  But  since  the  introduction  of  uses  and  trusts  and  the  statute  of  27  H.  8, 
for  transferring  the  possession  to  the  use,  the  necessity  of  livery  of  seisin  for 
passing  a  freehold  in  corporeal  hereditaments  has  been  almost  wholly  super- 
seded, and  in  consequence  of  it  the  conve3rance  by  feofiment  is  now  very  little 
in  use.  Before  the  statute  of  uses  eouitahle  estates  of  freehold  might  be  created 
through  the  medium  of  trusts  witnout  livery,  and  by  the  operation  of  the 
statute  legal  estates  of  freehold  may  now  be  created* in  the  same  way.  Those 
who  framed  the  statute  of  uses  evidently  foresaw,  that  it  would  render  Kvery 
unnecessaiy  to  the  passing  of  a  freehold,  and  that  a  freehold  of  such  things 
as  do  not  lie  in  grant  womd  become  transferrable  by  parol  only  without  any 
solemnity  whatever.  To  prevent  the  inconveniences  whidi  might  arise  ftom 
a  mode  of  conveyance  so  uncertain  in  the  proof  and  so  liable  to  misoonstrttcttont 
and  abuse,  it  was  enacted  in  the  same  session  of  parliament,  that  an  estate  of 
freehold  should  not  pass  by  bargain  and  sale  (mly,  unless  it  was  by  indentwe 
inroUed.  See  27  H.  8.  c.  16.  The  objects  of  this  provision  evidently  we»e, 
first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the  conveyance 
by  reducing  it  into  writing;  secondly,  to  make  the  proof  of  it  easy  by  requiring 
their  seals  to  it,  and  consequently  the  presence  of  a  witness;  and  lastly,  to 
prevent  the  frauds  of  secret  conveyances  by  substituting  the  more  effectual 
notoriety  of  inrollment  for  the  more  ancient  one  of  livery.  But  the  latter 
part  of  this  j^rovision,  which  if  it  had  not  been  evaded  woidd  have  introduced 
almost  an  universal  register  of  conveyances  of  the  freehold  in  the  case  of  cor- 
poreal hereditaments,  was  soon  defeats!  by  the  invention  of  the  conveyance 
hy  lease  and  release,  which  ^ning  from  the  omission  to  es^tend  the  statute  to 
bargains  and  sales  for  terms  of  years;  and  the  other  parts  of  the  sUtute  were 
xiecessarily  ineffectual  in  our  courts  of  equity,  because  these  wore  still  left  at 
liberty  to  compel  the  execution  of  trusts  of  the  freehold  though  created  without 
deed  or  writing.  The  inconveniences  from  this  insufficiency  of  the  stotatc  of 
inrollments  are  now  in  some  measure  prevented  by  the  29  Clk  «•  c.  3,  which 
provides  against  conveying  apy  luids  or  hereditamento  for  more  than  tknee 
years,  or  declaring  trusts  ofthem,  otherwise  than  by  writine.  See  post*  i»i.  b^ 
-r-[Note  310.],  ^ 

(4)  9  Rep.  13,    Thoraughgoa^s  case,    Hal.  MSS. 


L.l.  C.  7.  Sect  59.     Of  Tenant  for  yeares.     [48.a.  43.  b. 

of  this  deed;  or  by  words  without  any  Ceremony  or  act  (5) ;  as,  41  E.  3. 17.  b. 
the  feoffor  bein^  at  the  house  doore,  or  within  the  house.  Here  I  ^*  '^*-  P-  ^®- 
deliver  you  seisin  and  possession  of  this  house,  in  the  name  of  sei-  ^^\  ^,*-^' 
sin  and  possession  of  idl  the  lands  and  tenements  contained  in  this  39  As^  p.  12. 
deed ;  et  sic  de  similihus:  or,  Enter  you  into  this  house  or  land,   26  Ass.  39. 
and  have  and  enjoy  it  according  to  the  deed:  or.  Enter  into  the  ^7  Ass.  p.  61. 
house  or  land,  ana  God  give  you  joy:  or,  I  am  content  you  shall  i®p^;  3- *^- 
enjoy  this  land  according  to  the  deed;  or  the  like.     For  if  words  sharp's  case. 
may  amount  to  a  liverie  within  the  view,  much  more  it  shall  upon  (Poet.  37. 
the  land  ( 6) .    But  if  a  man  deliver  the  deed  of  feoffment  upon  the  Cro.  Jam.  do.) 
li^nd,  this  amounts  to  no  livery  of  the  land,  for  it  hath  another 
operation  to  take  effect  as  a  deed:  but  if  he  deliver  the  deed  upon  J3^  3-  tit. 
the  land  in  name  of  seisin  of  all  the  lands  contained  in  the  deed,   ffn  V 
this  is  a  good  livery :  and  so  are  other  books  intended  that  treat  feoff.  Br. 
hereof,  that  the  deed  was  delivered  in  name  of  seisin  of  that  land.  (9  Co.  136.  b. 
Hereby  it  appeareth,  that  the  delivery  of  any  thing  upon  the  land   '  I^°-  207) 
iti  name  of  seisin  of  that  land,  though  it  be  nothing  concerning  the 
la^d,  as  a  ring  of  gold,  is  good,  and  so  hath  it  beene  resolved  by  50  £.  3.  Rot. 
all  the  judges ;  and  so  of  the  like.  Pari.  nu.  30. 

If  divers  parcels  of  land  be  conteyned  in  a  deed,  and  the  feoffor  (Post.  50.  a. 
drivers  seisin  of  one  parcell  according  to  the  deed,  all  the  parcels  13  £.  3. 
doe  passe,  albeit  he  saith  not  (in  name  of  all,  &c.)  because  the  ^top.  177. 
deed  containeth  all.     And  so  if  there  be  divers  feoffees,  and  he 
make  livery  to  one  according  to  the  deed,  the  land  passeth  to  all 
the  feoffees  (7) ;  and  yet,  the  plainer  way  is  to  say  (in  the  name  of 
the  whole,  or  of  all  the  feoffees  j  ( 8 ) . 

If  a  man  make  a  charter  in  tee,  and  deliver  seisin  for  life  secun-  J^^'^em. 
dumjbrmam  cartas  the  whole  fee  simple  shall  passe,  for  it  shall  ^f^x.^t) 
be  taken  most  strongly  against  the  feoffor.  Note,  that  these  words  7  £.  \,  35. 
fsecxmdum  Jbrmam  carta)   are  understood  according   to  the  29.  Ass.  40. 
quantitie  and  quality  of  the  effectuall  estate  contained  in  the   10AB8.19. 
deed.    If  a  man  make  a  lease  for  yeares  by  deed,  and  ^i{^\^^' 
r^S-T  ^  deliver  seisin  according  to  the  forme  and  effect  of  pj^^'  ,^gg'  ,gy^ 
I     V    J  the  deed;  yet  he  hath  but  an  estate  for  yeares,  and  the  1  Sid.82. 

liverie  is  void,  as  Littleton  saith.    So  if  A.  by  deed  give  a  Ro-  Abr.  7. 
land  to  ^.  to  have  and  to  hold  after  the  death  of  A.  to  B.  and  his  ^  ^V^^g  x^* 
heires,  this  is  a  void  deed,  because  he  cannot  reserve  to  himselfe  a  j^^^i,  qo^Ic  34 
particular  estate,  and  construction  must  be  made  upon  the  whole  Eiiz.  in  the 
deed;  and  if  livery  ht  made  according  to  the  forme  and  effect  of  King's  Bench 
the  deed,  the  livery  also  is  void,  because  the  livery  referreth  to  a  "jterHoxge  6c 
deed  that  hath  no  effisct  in  law,  and  therefore  it  cannot  worke  ^'^/on 
secundtcm Jbrmam  et  effectum  carta (1),     And  so  it  was  adjudged,  yid.  PI.  Com. 

^  395. 


(5)  43  Ass.  la  18  H.  6.  16.  A^  makes  charter  offeaffrnent  to  uses  to  B, 
and  B.  being  on  the  landy  A.  sam^  I  am  content  you  shall  nave  this  house  and 
kmd  accordwg  to  the  deed  macfe  to  you;  it  is  not  livery,  because  it  imports  only 
assent  and  isjkture.  H.  6  Jac.  Maurid's  case.  Ley  n.  3.  Hal.  MSS. — See 
Ley  2. — [Note  311. J 

(6)  But  Cro.  Jam.  8o»  and  Ley  2,  seem  contra. 

(7)  But  if  it  be  xoithout  deed  nothing  passes  to  the  others,  Dy.  14*  35* 
Hal.  MSS. 

(8)  15  E.  4.  i8-  18  E.  4-  13.  18  H.  6.  9.  «2  H.  6. 1.  40  E.  3.  40- 
Hal.  MSS. 

(1)  Charter  of  feoffment  habendum  a  die  datus.  Ruled,  1.  If  livery  be  made 
the  same  day  secundum  formam  cartas,  if  is  void.  ^'  If  if  ^ojas  ei/ier  the  day  by 
the  feoffor  himself,  it  is  good.    3.  If  there  be  letter  of  attorney  to  deliver  seism  in 

O  4  the 


48.  b.]         Of  Tenant  for  yeares.       L;  1.  C.  7.  Sect.  59. 

*  See  more  of    et  sic  de  dmilibus.    *  And  it  is  to  be  observed,  that  neither  the 
this  Sect.  66.     feoffor  being  absent  can  make  livery,  nor  the  feoflfee  beine  absent 
iQ  Ass^o!'         ^^^  ^®  livery,  but  by  warrant  of  attorney,  by  deed,  and  not  by 
1 9  H.  8. 9.  b.      parol,  because  it  concemeth  matter  of  freehold  (  2  ) . 
<3  Ru.  Abr.  8.  Vide  Sect.  1,  in'Bridgewaters  case,  where  a  man  hath  a  move- 

Post.  359.  able  estate  of  inheritance,  for  example  there  put,  in  13  acres:  the 

a  Sid.  61.)         question  is,  where  livery  shall  be  made.     First,  if  they  be  parcel 
Bndgcwatcr's     q£  ^  mannor,  they  may  passe  by  the  name  of  the  mannor;  but  if 
(Ante  4  b.         ^^^  ^^  ^^  grosse,  tlien  the  charter  of  feoffment  must  be  of  1 3 
Post.  190.  b.       acres  lying  and  being  in  the  meadow  of  80  acres,  generally>  with- 
out bounding  or  describing  of  tlie  same  in  certaintie ;  and  livery 
of  the  seisin  of  any  1 3  acres  allotted  to  tlie  feoffee  for  a  yeare 
Vide  Sect.  1.      secundumformam  carta  is  a  good  livery  to  passe  the  content  of  13 
acres  wheresoever  the  same  lie  in  tliat  meadow.     In  the  second 
case,  where  one  entire  mannor  is  separate  and  divided,  as  is  afore- 
said, there  b  no  question  but  the  livery  must  be  made  of  that  man- 
nor ;  but  in  the  other  case,  where  two  manners  are  separate,  and 
divided  altemis  vicibuSf  there  the  charter  of  feofiment  must  be 
made  of  both,  and  liverie  in  that  mannor  which  he  is  seised  of  in 
any  one  yewe  secundum Jbrmam  cartcPy  and  the  next  yeare  in  the 
other  secundumjbrmam  carta :  for  there  are  two  distinct  manners, 
and  severall  estates  in  them  (3). 
38  E.  3.  1 1.  A  livery  in  law  is,  when  the  feoffor  saith  to  the  feoffee,  being  in 

38  Ass.  p.  3.  the  view  of  the  house  or  land,  (I  give  you  yonder  land  to  you  and 
43ASS.  p.  ao.  your  heires,  and  goe  enter  into  the  same,  and  take  possession 
FtoXcdu  ^^'  thereof  accordingly)  and  the  feoffee  doth  accordingly  m  the  life 
Er.  70.  o^  the  feoffor  enter,  this  is  a  good  feofiinent,  for  signatiopro  tra^ 

i8£.  3.  i6.b.  ditione  kabetur{^).  And  herewith  agreeth  Brac/on:  item  dici 
s8  H.  8.  F.  18.  poterit  et  assignarif  quando  res  vendita  vet  donata  sit  in  conspectu^ 
M  i*^B^t  y*^*"  venditor  et  donator  dicit  se  tradere :  and  in  another  place  he 
lib^  afcap.  ^,  ^th,  in  seisindper  effectum  et  per  aspectum.  But  if  either  feoffor 
fie  lib!  4i  '  or  the  feoffee  die  before  entry  the  livery  is  voyd  (5).  And  livery 
fo.  335.  a.  within  the  view  is  good  where  there  is  no  deed  of  feoffment,     [a] 

(1  Co.  156.  ^nd  guch  a  liverie  is  good  albeit  tlie  land  lie  in  another  county. 
M*Q  if  ^4  *39.     t^J  A  man  may  have  an  inheritance  in  an  upper  chamber,  though 

38  £.  3. 1 1.  W  9 E«  4.  «8.  40.    6H.  7.  9.    3H. 6.  tit.  Plcint  1.     1 1  H.  4. 3a. 

1 1  £.  3.    Ass.  86.  the 

I      ij         - —     ■ " — — 1 — I      .,     __      , 

the  deed,  or  it  toas  at  the  same  time,  and  it  is  delivered  qfler  the  day,  yet  it  is  not 
good,  because  the  authority  xjoas  given  at  a  time  when  it  toas  a  void  charter.  But 
4.  If  letter  of  attorney  be  made  qfier  the  day,  and  livery  is  made  according  to  the 
deed,  it  is  good.  Hob'  314.  Greentvood  and  Tiler.  T,  3  Car.  Oxcen  ana  Price. 
C.  B.  H.  3  Jac.  Rot.  316.  B.  R.  Hennings  and  Paucharden.  So  there  is  a 
diversity  bettoeen  this  and  a  grant  of  a  reversion  habendum  Jrom  a  day  to  come, 
far  attornment  after  the  day  aoth  not  aid  the  grant,  2  Rep,  55.  BucMers  case. 
Hal.  MSS — SeeCro.  Jam.  563,  and  153. — [Note  312.] 

(q)  Adjudged,  that  feoffee  being  absent  cannot  take  livery,  nor  feoffor  being 
absent  make  livery,  by  attorney  by  parol.  T.  1659.  Gregory  ana  Aadboume, 
But  a  lease  for  years  may  be  delivered  by  attorney  by  parol,  as  has  been  often 
adjudged.    Hal.  MSS.— [Note  313.] 

(3)  Vid.  8  E.  2.  Feoffinents  111.  Livery  by  the  lord  of  any  part  of  the  manor 
tvithout  going  to  it;  but  contm  if  not  parcel    Hal.  MSS.— [Note  314.] 

(4)  Nota  the  case  qf^S  Ass.  2.  A.  makes  feoffment  to  B.  within  tlie  view,  and 
afterwards  marries  her,  and  afterwards  claims  to  the  use  of  the  xvife;  it  is  a  good 
execution  of  the  livery.  38£.  3.  11.  Vid.  42  JS.  3.  Feoffments  s^  Livery  good^ 
though  the  land  is  not  within  view.    Hal.  MSS [Note  315.] 

is)  I  Rep.  rector  of  Cheddingtons  ease.    Hal,  MSS. 


L.  1.  C.  7.  Sect.  59.     Of  Tenant  for  yeares.         [48.  b. 

the  lower  buildings  and  soile  be  in  another,  and  seeing  it  is  an  in- 
heritance corporeal!  it  shall  passe  hv  livery,     [c]  A  man  niaketh  a  [c]  38ASS.  p^3. 
charter  of  feofiment  and  delivers  seisin  within  the  view,  the  feoffee 
dares  not  enter  for  feare  of  death,  but  claimes  tlie  same,  this  shall 
vest  the  freehold  and  inheritance  in  him,  albeit  by  the  livery  ilo 
estate  passed  to  him,  neither  in  deed  nor  in  law,  so  as  such  a  claimc 
shall  serve,  as  well  to  vest  a  new  estate  and  right  in  the  feoffee,  as 
in  the  common  case  to  revest  an  ancient  estate  and  right  in  the  dis- 
seisee, &c.  as  shall  be  said  hereafter  more  at  large  in  the  Chapter 
of  Continuall  Claime.     And  so  note  a  llverie  in  law  shall  be  per- 
fected and  executed  by  an  entry  in  law.   [d]  If  a  man  be  disseised,  W  ^^^   87 
and  make  a  deed  of  feofiment  and  a  letter  of  attorney  to  enter  and  .    *'  ^'  ^" 
take  possession,  and  after  to  make  livery  secundum  formam  caries^  [q^^  Browne  Ac 
this  is  a  good  feoffinent  albeit  he  was  out  of  possession  at  the  time  Terry  adjod. 
of  the  charter  made  (6),  for  the  authority  given  by  the  letter  of  nyer  16. 
attorney  is  executorjTy  and  nothing  passed  by  the  delivery  of  the  ~:  ^^ 
deed  tin  livery  of  seisin  was  made.    And  in  ancient  letters  of  at-  x)ye"'i4i. 
torney  power  is  given  to  others  to  take  possession  for  the  feofibr.  (6  Co.  s6.) 
But  if  a  man  be  disseised,  and  make  a  writing  of  a  lease  for  »  ^^  «. 
yeares  and  deliver  the  deed,  and  after  deliver  it  upon  Uie  ground,  inter  Jenniafi 
the  second  delivery  is  voyde,  for  the  first  delivery  made  it  a  deed,  £cBrBgge. 
and  for  that  the  lease  for  yeares  must  take  efiect  by  the  delivery  of 
the  deed,  therefore  the  deed  delivered  when  he  was  out  ofposses- 
sion  was  voyde.    But  so  it  is  not  of  a  charter  of  feoffinent,  ror  that  Ts  Co.  31 .  b.) 
takes  effect  by  the  livery  and  seisin.    But  if  the  lessor  had  deli-  (3  Co.  95.  b.) 
vered  it  as  an  escrowe,  to  be  delivered  as  his  deed  upon  the 
ground,  this  had  beene  good. 

A  man  makes  a  lease  for  yeares  and  after  makes  a  deed  of  feoff-  (9  Ro.  Abr. 
ment  and  delivers  seisin,  the  lessee  being  in  possession  and  not  4  I>j'  33-*- 
assenting  to  the  feoffinent,  this  livery  is  voyd ;  for  albeit  the  feof-  ^*  **"^ 
for  hath  the  freehold  and  inheritance  in  him,  yet  that  is  not  su$- 
cient,  for  a  livery  must  be  given  of  the  possession  also  (7);  but  if  a  Co.  31, 32. 
the  lessee  be  absent,  and  hath  neither  wife  nor  servants  (tibough  he  Bettisworth'» 
hath  cattell)  upon  the  ground,  the  livery  of  seisin  shall  be  good. 

If  a  man  be  seised  of  an  house,  and  of  divers  severaU  closes  in 
one  countie  in  fee,  and  makes  a  lease  thereof  for  yeares,  and  after- 
ward maketh  a  feoffinent  in  fee  of  the  same,  and  makes  liverie  of 
seisin  in  the  closes  (the  lessee  or  his  wife  or  servants  then  being  in 
the  house)  the  livery  is  voyd  for  the  whole :  for  the  lessee  cannot 

be 


(6)  H.  2a  Car.  B.  R.  Hindi t  case,  M.  4  Jac  B.  R.  Sparks  and  Darcyi 
37  £uz.  Brawris  case.  Charier  fff  feoffment  inlands  in  ike  nands  of  the  king 
vaith  letter  of  attorney  to  make  livery,  anaqfterwards  the  feoffor  sues  ouster  maine* 
and  the  attorney  makes  Uvery;  it  is  good,  25  £liz»  Feoffment  on  condition  which 
is  broken ; feoffor  makes  charter  of  feoffment  and  letter  ^attorney  to  deliver  seisin^ 
the  attorney  enters  and  makes  livery ;  it  is  good,  Dick's  case,  Hal.  MSS.— 
[Note  316.] 

(7)  P.  40  Eliz.  B.  R.  A,  tenant  for  years ;  the  reversion  is  granted  to  B,fbr 
life,  remainder  to  C,  in  tail^  remainder  to  D,  in  fee;  D.  by  deed  infetffs  A.  and 
one  E,  and  makes  livery:  it  toas  ruled  to  be  voidybecause  there  vjas  not  any  surren^ 
der,  and  A,  toas  in  possession  and  could  not  take  by  livery-  Edes  and  Knotsford. 
A-tenant  for  years,  remainder  to  the  king  for  years,  remainder  to  B,  in  fee;  B, 
enters  and  ousts  A,  and  makes  livery;  it  is  good,  notwithstanding  the  mesne  re^ 
mainder  for  years  to  the  king;  but  it  wouEi  have  been  otherwise,  if  the  king*s 
remainder  had  been  for  life.    Hal.  MSS.— [Note  317.] 


48.  b.  49.  a.]    Of  Teaiant  for  yeares.    L.  1 .  C. 7.  Sect.  59. 

he  upon  every  parcell  of  die  land  to  him  denMd,  for  the  preser- 
▼fttion  or  continuaace  of  his  posseflnon  therein.  And  therefore 
his  being  in  the  house,  or  upon  any  part  of  the  land  to  him  de- 
mised^ is  sufficient  to  preserve  and  continue  his  possession  in  the 
whole  from  being  ousted  or  dispossessed  ^8). 
7  £.  4. 30.  a.  oCjT  Note  a  great  diversitj,  when  a  man  hath  two  wares  r4Q."| 

pertoutslesJuft.  topasse  laiKis,  and  both  of  the  waies  be  by  the  common  I     «  *  I 
11  H.  4.  71-       law,  and  he  intendeth  to  passe  them  by  one  of  the  wayes, 
10  E^T.  3.^        y^  •^  '^  fitagis  vaieat  it  sh^  passe  by  the  other.     But  where  a 

man  may  passe  lands  either  by  the  common  law,  or  by  raising  of 

an  use,  and  settKng  it  by  the  statute,  there  in  many  cases  it  is 

(Mo.  9^)  otherwise  ( 1 ).    For  example,  if  a  man  be  seisad  of  two  acres  in 

fee. 


■  I   ■*  «     I    *    ■ M         I       I  til 


(8)  Bui  BOta,  if  les9ee  eansentSf  Uvery  is  goody  though  he  be  upon  ike  land. 
Tr.  40  Eliz.  Shepkard  and  Oray.  A.  ikakes  lease  Jot  yearsy  and  afterwards 
makes  charter  ofJeoffmeiH  with  letter  of  attorney  to  enter  and  take  possessioft  and 
seisin  Jbr  Asm,  avtd  such  seisin  and  possession  to  aeliver  ;  the  attorney  makes  livery 
toith  the  consent  of  the  lessee^  he  being  in  the  land;  and  it  toas  ruled  good,  P.  1651 . 
Wegg  and  VUlers, — Lessee  far  years  consents,  thatjeqffbr  shaH  make  livery ^  and 
afterwards  goes  end  of  the  eountryj  leaoing  servants  on  the  land;  the  feoffor  enters 
and  makes  Twery;  it  totu  ruled  good,  Btct  it  voas  rtdedy  that  if  lessee  be  absent  j 
livery  by  lessor  by  consent  of  servants  is  void,  they  being  upon  the  land.  T.  7  Jac. 
C.  B.  n.  45.  D.  D.  BlaeJdeaeh  and  Small  But  if  A,  be  lessee  of  White  Acre 
by  one  demise  and  ^  Black  Acre  by  another  demise  of  the  same  lessor;  or  if  there 
be  lessee  ff  White  Kcte  and  Black  Acre  hf  one  demise,  and  he  makes  lease  for 
years  o/*Black  Acre,  and  lenor  enters  on  Black  Acre  and  makes  livery,  though 

A.  be  on  White  Acre  it  is  good,  d  Rep.  Bettit/wortKs  case.  Hal.  MSS. — 
[Note  318.] 

( 1 )  Where  knd  shall  paM  by  one  way  or  the  otiier  at  common  law.— Termor 
for  years  makes  charter  t^fkaffmemt  by  the  toord  dedi,  tioith  letter  of  attorney  in  the 
same  deed  to  deliver  seism,  and  q/tertoards  livery  is  made,  yet  it  is  a  forfeiture,  and 
the  term  shall  not  be  said  to  pass  Jtrst  by  the  delivery  of  the  deed,  as  it  seems. 
Dy.  3,6a.— Grant  io  a  tenant  at  will  shall  enure  as  a  confirmation.  t>y.  2(^. — 
39  Eliz.  B.  R.  Leonard's  case.  If  A.  makes  leasefbr  years  to  B.  and  afterwards 
makes  charter  qffetffmemt  io  B.  being  in  possession  totth  the  tvotds  dem  et  con- 
oessi,  xoith  letter  of  attorney  to  deliver  seisin  ;  before  Hvery,  he  may  use  the  deed 
as  a  confirmation  in  fee,  and  after  livery  as  a  feoffment.  And  there  it  xoas  also 
a^eed,  that  if  by  indenture  in  consideration  of  money  A.  bargains  and  sells  to  B. 
mth  letter  ^attorney,  and  the  deed  is  inroUed,  it  is  a  good  bargain  and  sale. — 
17  Eliz.  Leuee  for  life  and  he  in  remainder  in  fbe  make  charter  of  feoffment, 
andletter  of  aitomeu  to  mate  livery,  Vfh>k)k  is  made  aecordingh,  itisgood,  andthe 
remainder  shall  not  be  said  to  pass  by  deUvery  of  the  deed^-^-^msete  ot^dtMh&^ 
election  to  take  by  statute  or  ooottnon  law.  Vid.  Dy^  303^  Grant  tf  reversion 
to  a  brother  averred  to  be  pro  fratenio  amore. — a  Rep.  sir  R.  tieyward's  case. 
Vevum  or  concessi  tahn  either  as  lease  or  bargain  and  sale.  7  Rq^.  Bedeits 
case.  Grant  to  a  son.  T.  15  Car.  B.  R.  entered  H.  11  Car.  Rot.  459.  Father 
ff,ves  andgranU  to  his  son  and  his  heirs,  habendum  after  the  death  of  the  father; 
and  no  cansideratian  of  blood  or  marriage  is  mentioned  in  the  deed:  an  estate  shall 
not  arise  by  noay  of  use.  Nota  videtur,  that  there  nas  a  letter  of  attorney  in  the 
dud.    P.  1657.    Jacksoa(s  ease.    A.  by  indenture  for  hoe  and  affection  grants  to 

B.  arent  in  esse,  habendum  to  B.for  lift,  remainder  to  the  use  afC  in  tail,  re- 
maindertotheuss2fA\S  right  heirSfatul  attornment  was  made,  btti  not  tiU  after 
the  death  qfA,  ^  aid  ibbeing^^mndthat  B.  too*  cousin,  it  twzs  ruhd^  that  an  estate 
should  arise  by  way  of  usewttkoat  attomment.^^Vfhere  one  may  elect  one  way 

or 
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fee,  and  letteth  one  of  them  for  yeares,  and  intending  to  pagse 
them  both  by  feo£bient,  maketh  a  charter  of  feoffinent,  and  mak- 
eth  livery  in  the  acre  in  pottessioD,  in  name  of  both,  onely  the  acre 
in  possession  passeth  by  the  livery;  yet  if  the  lessee  attome,  the 
reversion  of  that  acre  shall  passe  by  the  deed  and  attomement, 
for  he  is  in  by  the  common  law,  and  in  the  per  in  both,  and 
so  in  the  like.    But  otherwise  it  is,  if  the  father  make  a  charter  ^Co.  35^36, 
of  feofiment  to  his  son,  and  a  letter  of  attorney  to  make  livery,  ^^^  ^  ^^^ 
and  no  livery  is  made,  yet  no  use  shall  rise  to  the  son,  be-  T!\^,^k,\i6. 
cause  he  should  be  in  by  the  statute  in  another  degree,  viz.  in  the  8a.    8  Co!  94. 
posty  and  the  intention  of  the  parties  worke  much  both  in  the  rais-  3  Leo-  37i*) 
ing  and  direction  of  uses.     So  if  cesty  que  use  and  his  feoffees  had  '  ^3*  <»-  ^> 
jo3med  in  a  feoffinent  after  the  statute  of  1  R.  3,  &c.  it  had  beene  ^^  '^  '^' 
the  feoffinent  of  the  feoffees,  and  the  cenfimiation  of  ceHv  que  use, 
for  the  state  at  the  common  law  shall  be  preferred.     So  to  con- 
clude this  point ;  of  freehold  and  inheritances,  some  be  corporeall, 
as  houses,  Ac,  lands,  Arc  these  are  to  passe  by  Uverie  of  senib,  by 
deed  or  without'deed;  some  be  incorporeall,  as  advowsons,  roatiy 
commons,  estovers,  &c.  these  cannot  pcuse  without  deed,  boC  with- 
out any  liverie  ( s ) .    And  the  law  hath  provided  the  deed  in  pkce 
or  stead  of  a  livery.    And  so  it  is  if  a  man  make  a  lease,  and  by 
deed  grant  the  reversion  in  fee,  here  the  freehold  with  attome- 
ment  of  the  lessee  by  the  deed  doth  passe,  which  is  in  lieu  of  the 
livery.     See  Bract,  fib.  3,  cap.  18.    Et  est  traditio  de  re  corporali 
de  persond  in  personam  de  manuy  Sfc,  gratuita  translation  et  nihil 
aUud  est  traditio  in  uno  sensuj  nisi  in  possessionem  induction  de  re 
corporali ;   et  ideo  didtur^  qudd  res  incorporates  non  patiuntur 
traditionem  sicut  ipsum  Jus  quod  rei  sive  corpori  inharety  et  quia 
non  possunt  res  incorporMs  possideri  sed  quastf  ideo  traditionem  non 
patiuntur* 

This  ancient  maimer  of  conveyance  by  feofiment  and  livery  of 
seisin,  doth  for  many  reipects  exceed  all  other  conveyances.  For 
(as  hath  beene  said)  (3)  if  the  feoffor  be  out  of  pcwsessien,  neilhef  ^  q^  ^ 
fine,  recovery,  indenture  of  bargaine  and  sale  mrolled,  nor  other  Buckler*!  caie. 
conveyance,  doth  avoid  an  estate  by  wrong,  and  reduce  cleerely 
the  estate  of  the  feoflfee,  and  make  aperfecttenant  of  thefVeehddf, 
but  onely  hverv  of  seisin  upon  the  land :  the  other  conveyances 
beinf  made  off  from  the  grouDd»  doe  sometimes  nH>ve  hurt  th«a 
goodf  when  the  feoffor  is  out  of  possession  (4).    And  yet  in  some 


or  the  other  by  statute.—- Vid.  7  Rep,  BedeJTs  case.  Ifjfixther  in  comidenatmi 
of  money  bargains  and  seUs  to  his  son^  there  ought  to  be  an  inroBmenU,  But  ^  A* 
^fitr  natural  laee  to  kisson^  and  aiso^ money  grants  to  the  son^  the  land  shaUpass 
vnthout  inroUmenty  because  th€  consideration  ^love  is  expressed,  M.  1649.  WaU 
and  Dicksy  B.  R.  HaL  MSS. — See  further  as  to  electing  in  what  way  «n  estale 
shall  pass«  Yelv.  124,  the  case  of  Cvossing  and  Scudamore,  i  Ventr.  137,  and 
J  Mod.  175,  and  Barker  and  Keat  in  2  Mod.  049,  See  ako  Yin.  Abr.  Ue$$, 
B.  a.  and  the  observation  in  HawL  Abr.  of  Co.  I4U,  83.^-4X010  319O 


ia)  See  ante  9,  a.  47.  a.  48.  a.  and  post.  lai.  b.  and  1^.  a. 

(3)  Anteoha. 

(4)  For  this  see  2  Rep.  569  Buckler's  case.  Fine  iy  dmeieee  extingidsiei  He 
righty  and  shall  enure  to  the  disseisor.  But  see  this  denied  'h/L,  13  Cac  B.  R. 
Crooh  n.  7.  Fitzherbert*s  case.  HaL  MSS.— See  Cro.  Cha.  483,  and  S.  C. 
W.  Jo.  397.  In  this  last  book  it  is  said,  that  the  judges  di4  nat  deliver  aagr  epioien 

on 
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1  H.  7.  a8.  caBes  a  freehold  shall  passe  by  the  common  law  without  livery  of 

8  H.  7. 4.  seisin ;  as  if  a  house  or  land  belong  to  an  office,  by  the  grant  o^ 

s^a'^A%[  ^^ office  by  deed,  tlie  house  or  land  passeth  as  belonging  there- 

31 E.  u  oonun  unto.   So  if  a  house  or  chamber  belong  to  a  corodie,  by  the  grant 

kege.  Banolph.  of  a  corodie,  the  house  or  chamber  passeth.    A  freehold  may  by 

Huntingsers  custome  be  surrendred  without  livery,   as  hereafler  shall  be 

^*v      r  ^^^  (^) '  ^^^  ^^  ^^  assignement  of  dower  ad  ostium  ecclesue,  or 

310!  ^11^4^  otherwise,  and  by  exchange  a  freehold  may  passe  without  livery, 

83.  V.  3ect.  74.  as  hereafter  shall  be  said  in  this  Chapter. 


Sect.  60. 

jD  UT  if  a  man  lelteth  lands  or  tenements  by  deed  or  without  deed  for 
terme  of  yeares  (per  fait  ou  sans  fait  a  (7)  terme  des  ans),  the  re- 
mainder over  to  another  for  life,  or  in  taile,  or  in  fee  \  in  this  case  it 
behooveth,  that  the  lessor  maketh  livery  of  seisin  to  the  lessee  for  yeares, 
otherwise  nothing  passeth  to  them  in  the  remainder,  although  that  the  lessee 
enter  into  the  tenements.  And  if  the  termour  in  this  case  entreth  before  any 
livery  of  seisin  made  to  him,  then  is  the  freehold  and  also  the  reversion  in 
the  lessor.  But  if  he  maketh  liverie  of  seisin  to  the  lessee,  then  is  the  free- 
hold together  with  the  fee  to  them  in  the  remainder,  according  to  the  Jorme 
of  the  grant  and  the  will  of  the  lessor. 

33  H.  6. 1.  *^  Ji^  ^^  ^^  fvithout  deedJ'    For  seeing  that  the  remainders 

10  £.  4. 1.  -L^  ig^  effect  by  livery,  there  needes  no  deed  (8). 

18E.4.  13.  J  J^  V   y 

(Post.  143.  a.  '^  ^he  remainder^*  is  a  residue  of  an  estate  in  land  depending 

Vaagh.  369.)      upon  a  particular  estate,  and  created  together  with  the  same,  and 

m  law  Latine  it  is  called  remanere  (9 ) . 

*^  Maketh  livery  of  seisin  to  the  lessee.**  This  livery  is  not  neees^ 
sary  in  this  case  for  the  lessee  himaelfe,  because  he  hath  but  a 
tenne  for  yeares,  but  it  is  for  the  benefit  of  ^em  in  the  rem',  s^ 

as 


JkM> 


on  the  point.    Seefurther  W.  J0.317.    Cro.  Cha.  305,  and  Gouldsb.  162. — 
[Note  330.] 

(5)  Rot  74.    Hal.MSS. 

(6)  Vid.  5  Rtp.  Peryman's  case.  Hal.  MSS.^See  5  Co.  84.  In  Peryman's 
case  the  Jury  round,  that  in  the  manor  of  Portchester  there  was  a  custom, 
according  to  which  all  alienations  of  lands  within  that  manor  by  writing  feoff- 
ment or  last  will  were  void,  unless  presented  to  be  a  eood  custom.  In  the  same  ^ 
case  mention  is  made,  that  by  the  custom  of  Lidford  Castle  in  Devonshire,  a 
freeholder  of  inheritance  cannot  pass  his  freehold  except  by  surrender  into  the 
lord's  hands.  As  to  this  latter  land  of  custom,  in  consequence  of  which  the 
estates  subject  to  it  have  been  called  customary  freeholds,  see  posU  59.  b.  and 
Blackst.  Law  Tracts,  8vo.  ed.  vol.  1,  p.  144,— [Note  3SI.] 


(7)  un  pur,  L.  and  M. 

(8)  13  H.  4.  20.    Hal.  MSS. 
(9\  Sect.  215.    Hal.MS& 


L.  I.e.  7.  Sect.  60.      Of  Tenant  for  yeares.  .        [49- b. 

as  the  livery  to  the  lessee  shall  enure  for  the  benefit  of 

£4,0  n  them  in  the  rem* :  for  the  ^  livery  of  the  possession 
1^      I  could  not  be  made  to  the  next  in  remainder,  because  the 
possession  belonged  to  the  lessee  for  yeares;  and  for  that 
the  particular  terme  and  Sx  the  remainders  made  in  law  but  one  (Post.  143.  ■.)* 
estate,  and  take  effect  at  one  time,  therefore  the  livery  is  to  be 
made  to  the  lessee.    But  if  a  lease  for  yeares  without  deed  be 
made  to  A,  and  B.the  remainder  to  Cin  fee,  and  livery  is  made  to  (5  Co.  94.  b.) 
A.  in  the  absence  of  B,  in  the  name  of  both;  it  seemeth  the  livery 
19  good  to  vest  the  remainder:  and  there  is  a  diversity  between 
two  joynt  attomies  to  receive  livery  for  another,  and  livery  and 
seisin  is  made  to  one  of  them  in  the  name  of  both,  this  is  cleerly 
void,  because  they  had  but  a  meerand  bare  authority  (1),  ana 
they  both  doe  in  law  make  but  one  attorney,  unlesse  the  warrant  lo  E.4. 1. 
be  joyntly  and  severally  (2),  but  the  lessee  for  yeares  hath  an  in-   13R4.  i(;.  . 
terest  in  the  land.    Againe,  \£  A,  is  to  make  a  feofiment  to  ^.    15  £-4-  iB. 
and  C-  and  their  heires  without  deed,  and  A.  makes  livery  to  B.  in  ^^g*^'^ 
the  absence  of  C.  in  the  name  of  both,  and  to  their  heires;  this  ^,    '^) 
livery  is  void  to  C  because  a  man  being  absent  cannot  take  a  free-  Temps  H.  8. 
hold  by  a  liveiy,  but  by  his  attorney  being  lawfully  authorised  to  Feoffments  79. 
receive  livery  oy  deed,  unlesse  the  feoffinent  be  made  by  deed,  and  ^V^-  ^'^'  ^* 
then  the  livery  to  one  in  the  name  of  both  is  good  (4).  ^^  t^i^- 

Note,  there  is  a  diversity^  between  livery  of  seisin  of  land,  and  ^Post.  359!  a.) 
the  delivery  of  a  deed;  for  if  a  man  deliver  a  deed  without  saying  (Ante  36.  a. 
of  any  thing,  it  is  a  good  delivery,  but  to  a  livery  of  seisin  of  land  9^^-  ^Zi^) 
words  are  necessary;  as  taking  in  his  hand  tlie  deed,  and  the  ring 
of  the  doore  (if  it  be  of  an  house)  or  a  turffe  or  twigge  (if  it  be  of 
land)  and  the  feoffee  laying  his  hand  on  it,  the  feoffor  say  to  the 
feoffee.  Here  I  deliver  to  you  seisin  of  this  house,  or  of  this  land,  in 
the  name  of  all  the  land  contained  in  this  deed,  according  to  the 
forme  and  effect  of  the  deed  (as  hath  been  ^d) ;  and  if  it  be  with- 
out deed,  tlien  the  words  maybe.  Here  I  deliver  you  seisin  of  this 
bouse  or  land,  &c.  to  have  and  to  hold  to  you  tot  life,  o&  to  you 
and  the  heires  of  your  body,  or  to  you  and  your  heires  for  ever,  afs 
the  case  shall  require. 

When  the  kinsman  of  EUmdech  gave  unto  Boas  the  parcell  Rath  cap.  4, 
of  land  that  was  EHmelecfis,  he  tooke  off  his  shoe,  and  gave  it  verse  7, 8. 
unto  Boas  in  the  name  of  seisin  of  the  land  (after  the  manner  ^*"^'  ^^'  ^*  **** 
fn  Israel  J  in  the  presence  and  with  the  testimony  of  many  wit- 
nesses.    And  when  Ephron  infeoffed  Abraham  of  the  field  of  ^^"'  *3* ' 
Machpdah,  he  said  to  him,  Agrum  trado  tibiy  Sfc,  I  deliver  this  ^^^"^ 
field  to  thee. 

A  man  makes  a  lease  for  yeares  to  A.  the  remainder  to  jB.  in  . 
fee,  and  makes  livery  to  A.  within  the  view;  thip  livery  is  void, 
for  no  man  can  take  by  force  of  a  livery  within  the  view,  but  he 
that  taketh  the  freehold  himselfe. 

"  And  if  the  termour  in  this  case  entreth  before  uny  livery  of 
seisin  made,  SfcJ'    By  the  entry  of  the  lessee  he  is  in  actual  pos-  (Mo.  14) 
session,  and  then  the  livery  cannot  be  made  to  him  that  is  in 
possession,  for  quod  semel  meum  est^  amplius  meum  esse  non  potest. 

But 


(1)  See  further  as  to  the  difference  between  a  naked  authority  and  an  au- 
thority coupled  with  an  interest^  post.  52.  b.  113.  a.  and  181.  b. 
(2  )  See  post,  note  1 ,  in  52.  b. 

(3)  18  £.4.  12.— Hal.  MSS. 

(4)  />y.  14.  35.     18  H.  6.  0'    22  H.  6. 1— ^Hal.  MSS. 


49^  b.  50.  a^]      Of  Tenant  for  yeares.    L.  1.  C.  7.  Sect.  61 . 


£ 


a]  BnctoOf 
b.  1. 


[6]  P.  igEIiz. 
AD  Commnni 
3anc.  Pi.  Com. 
in  Ass.  de  fresh- 
force  91. 
s^  Au.  96. 
43  Ast.  p.  2- 
3H.  6.  19,  in 
fonoedoii.  (6.) 


But  if  the  lettor  and  lesBee  come  upon  the  ground,  of  purpose 
for  the  lessor  to  make,  and  for  the  lessee  to  take  livery,  there  his 
entry  vests  no  actuall  possession  in  him  untill  livery  be  nnde  ; 
for  [a]  affedio  tua  nonten  imponit  operi  tuo  (5).  And  therefore 
if  it  be  agreed  betweene  the  disseisor  and  disseisee,  that  the  dis- 
seisee shall  release  ail  his  right  to  the  disseisor  upon  the  land, 
and  accordingly  the  disseisee  entreth  into  the  land,  and  deliver- 
eth  the  release  to  the  disseisor  upon  the  land,  this  is  a  good 
release,  aad  the  entry  of  the  disseisee,  being  for  this  purpose, 
did  not  avoid  the  disseisin,  for  his  intent  in  this  case  did  guide 
his  entry  to  a  speciall  purpose.  And  so  was  it  resolved  [^]  by- 
sir  James  Dyer^  and  the  whole  court  of  common  pleas,  Pasch. 
18  Eliz,  upon  evidence  which  I  rayselfo  heard  and  observed. 
But  if  the  disseisor  enfeofie  the  disseisee  and  others,  there 
albeit  the  disseisee  came  to  take  livery,  yet  when  livery  is  made, 
the  disseisee  is  remitted  to  the  whole  in  judiment  of  law,  as 
shall  be  said  more  at  lai^e  in  the  Chapter  of  Remitter  in  his 
proper  place. 


cO-  Sect.  61. 


[?■] 


j^  ND  if  a  mem  wii  make  afeoffemmtf  by  deed  or  withmd  deed,  of  lands 
or  tenements  which  he  hath  in  divers  townes  in  one  cowntie,  the  livery 
of  seisin  made  in  one  parcell  of  the  tenements  in  one  towne,  in  the  name  of 
all  the  rest  J  is  student  for  au  other  the  lands  and  tenements  comprehend^ 
within  the  same  fet^ment  in  al  other  tlie  townes  in  the  same,  countie  (1). 
But  if  a  man  maketh  a  deed  offecjffiment  of  lands  or  tenements  in  divers^ 
counties,  thert  it  behoveth  in  every  county  to  have  a  livery  of  seisin  {2), 

IN 


-•■^ 


1^"  »i  m 


(5)  'SotBLfifthe  lease  for  vears  mth  the  remainder  over  be  by  deedy  the  deed 
ought  not  to  be  delivered  till  Uoery  made;  for  othervaise  the  Uoery  is  bad,  H.  3  Eliz. 
Helyar^s  case.  Vide  Bendl.  n.  130.  Hal.  MSS. — See  N.  Ben.  85,  and  S.  C 
Mo.  14.    1  And.  8.— -[Vote  322.] 

(6)  9  H.  7.  1.    41  jK.  3I  17.    Hal.  MSS. 

(1 )  Vid.  1 1  Eliz.  jDy.  383.  Cestui  que  use  of  three  acres  by  three  several 
feoffments  in  one  county  makes  charter  of  feoffment  of  all  and  livery  in  one  of  the 
acresy  it  ispursuantto  the  statute  and  passes  aU,  Hal.  MSS. — The  statute  meant 
is  the  1  K.  3.  c.  1,  which  empowerB  cestui  que  use  to  make  effettual  feoffinents 
and  conveyances  gainst  his  feoffees  in  trust;  and  the  case  cited  was  of  a 
feoffinent  before  the  37  H.  8,  for  transferring  uses  into  possession.  It  is  stated, 
that  the  livery  was  made  by  attorney,  and  that  was  tne  cause  of  the  doubt ; 
ft  being  said,  by  some,  that  the  statute  of  R.  3,  ought  to  be  construed  strictly, 
and  to  be  confined  to  conveyances  made  by  the  cestui  que  use  in  his  own  person. 
See  BroiFe^nent  to  Uses,  38. — [Note  333.] 

(3)  Vid.  iJy.  346.  33  //.  6.  10.  If  a  manor  extends  into  two  counties^ 
Uvery  in  that  part  of  the  manor  tohich  is  in  one  county,  doth  not  pass  that  iMch  is 
in  the  other  county.  So  it  is  xoith  respect  to  disseisin.  Hal.  MSS. — But  Mr.  Per- 
kins holds,  that  livery  of  parcel  of  such  a  manor  in  one  county  will  pass  the 
parcel  in  tlie  other  county.    Perk,  sect.  327.     However,  he  admits,  that  if 

^  one 


L.  1,  C.7*  Sect-62.      Of  Tenant  for  yeares.  [50,  a 

"  T^  ^^^  coutUie.'*    A  countie  h  fetched  from  the  French^  mi  (Po»*-  263- «•) 
shire  from  the  Sax(m*    Fpr  scyran  in  the  Saxon  tongue  (*  ^^*  ^L^'\ 
signifieth  partiri,  because  eyerie  coiuxtie  or  shire  is  divided  and  '  ^  * '    *^v 
parted  hy  certaine  metes  and  bounds  fjrom  another,  and  in  Latine 
IS  called  Comitate,  ^  comitandoy  fior  accompanying  together. 
And  for  as  much  as  the  men  of  one  county  doe  not  accompany  45  B.  3.21. 
together  with  men  of  another  county  at  countie  courts,  tumes, 
leetSy  and  other  courts,  ther&re  in  judgement  of  law  they  shall  . 
take  no  notice  of  a  liverie  in  another  countie  to  passe  any  lands 
in  their  owne  countie.    Put  of  this  more  dudl  he  said  her^Aer. 


Sect.  62, 

A  ND  in  some  case  a  man  shall  have  by  the  gr^nt  of  another  a  fee  simple, 
fee  taily  or  freehold  without  livery  of  seism.  As  if  there  be  ttvo  men, 
and  each  of  them  is  seised  of  one  quantitie  of  land  in  one  countie,  and  the 
one  granteth  his  land  to  the  other  in  exchange  for  the  land  which  the  other 
hath,  and  in  like  maner  the  other  granteth  his  land  to  the  first  grantor  in 
exclmnge  for  the  land  which  the  first  grantor  hath ;  in  this  case  each  may 
enter  into  the  others  land,  so  put  m  exchai^e,  without  any  livery  y^ 
seisin  (1);  and  such  exchange  maae  by  par  oil  oj  tenements  witnin  the  sam^ 
county  without  writing  is  good  enough  (2). 


XI  E  R  E  LittietoH  putteth  a  case  where  freehold^  Sec.  shall  ppsia 
without  liverie  of  seisin,  and  thereuf^ojn  putteth  the  case  of 


(4  Co.  lai.) 
45  E.  3.  31. 

an  exchange  of  lands  in  one  countie  that  Is  good  by  deed  o?  wiU>-  qe.  4.  ai' 
out  deed,  without  any  livery,  but  if  it  be  in  seveiall  counties  7  li.  4. 1. 
^ere  must  be  a  deed.    Also  of  thinga  that  Ive  ia  grant,  a^  adr  8  H.  7- 4- 
vowsons,  rents,  commons,  &c.  aj»  ex^umge  of  them,  albeit  they  ^8^  ^-s* 
be  in  one  countie,  is  not  good,  unlesse  it  be  by  deed;  and.  there^ 

fore 


i^j  ■   «     J>ii     t^0imm-r^    *m'  m  i       '     '  ^— p^™  ■    '  ^r^-^i^^wpwai 


one  be  disseised  of  two  acrtts  ia  diffierent  counties,  entry  into  the  acre  in  one 
of  the  comities,  though  mtade  in  the  oanie  of  both  acres,  will  not  extend  to  the 
acre  in  the  ot^r  cowitty.    P#rk.  sect.  33g.~f^[Note3a4.] 

(1 )  It  ia  observable,  that  LiMlefcon  expreites  himself  coDceraaig  an  exchange 
as  of  a  transaction  between  ^109;  and  m  a  late  case  the  court  held,  that  an 
ei^change  in  the  strict  l<^;al  sense  of  the  word  cannot  be  between  three,  the 
principles  of  it  not  being  applicable  to  mora  thaa  two  distinct  contracting 
parties,  for  want  of  the  mutuality  and  reciprocity  on  whii^h  its  operation  so 
entirely  depends.  For,  1.  The  consideration  of  an  exchange  and  of  the  im- 
plied wammty  incident  to  it  is  the  receiving  something  with  warranty  from  the 
same  person,  to  whom  something  with  warranty  is  given;  but  if  there  could  be 
three  distinct  parties,  each  would  give  to  aas  and  receive  from  anodier.  2.  The 
implied  condition  of  re-entry  is^  that  re-entry  may  b«  made  on  him  wlioee  title 
&iis;  but  if  there  oould  be  three  parties  to  an  exdHHige,  then  eaeh  peraeii 
would  be  liable  to  re-entry  for  the  fault  of  another's  title  as  well  as  of  his  own. 
See  the  case  of  Eton  CoUcf  e  in  Wilson,  v.  3.  part  3,  page  4S3,  and  post,  xk  1, 
in  51.  a.  and  n.  3,  in  51.  b. — [Note  325.] 

(3)  But  now  hy  force  of  the  statute  of  29  C.  2.  c.  3,  a  writing  is  necessary, 
if  th&  exchange  is  of  freeholds,  or  of  terms  for  ye^r^  being  for  more  than 
three  years —[Note  326.] 


50.  a.  50.  b.]      Of  Tenant  for  yeares.     L.  1.  C.  7.  Sect.  63. 

fore  Littleton  putteth  his  case  warily  of  land.    And  in  case  of  a 

fine,  which  is  a  feoffiment  of  record,  of  a  devise  by  a  last  will,  of  a 

Vide  Sect  i.       surrender,  of  a  release  or  confirmation  to  a  (j^r  lessee  p  ^^  -| 

for  yeares,  or  at  wiL    In  all  these  and  some  other  I  50.  | 
cases  a  freehold,  &c.  (as  hath  beene  said)  may  passe  L  b.  J 
without  lirery.     But  this  word  exchange)  which  our 
author  here  useth.  is  so  appropriated  by  law  to  this  case,  as  it 
cannot  be  expressed  by  any  periphrasis  or  circumlocution  (3). 

"  In  this  case  each  may  enter,  SfcJ*    For  by  the  exchange  the 

parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold 

m  deed  or  law  in  them  before  they  execute  the  same  by  entry ; 

and  therefore  if  one  of  them  dyeth  before  the  exchange  be  exe- 

5  E.  4  381  39-     cuted  by  entrie,  the  exchange  is  void ;  for  the  heire  cannot  enter 

4A  £.3.^^'        ^^^  ^^^  it  as  a  purchasor,  because  he  was  named  onely  to  take 

Exchange  10.     by  wi^  of  limitaticm  of  estate  in  course  of  discent. 


Sect.  63. 

y^  }^D  if  the  lands  or  tenements  be  in  divers  coutities,  viz,  that  which  the 
one  hath  in  one  county^  and  that  which  the  other  /lath  in  another 
county,  there  it  behoveth  to  have  a  deed  indented  made  betweene  them  of 
this  exchange. 

n^  H I  S  is  evident  enough.    But  of  what  things  an  exchange 
(Hob.  41.)  ^   may  be  made  (whidi  was  a  conveiance  frequent  in  former 

times)  is  to  be  scene:  and  herein  many  things  are  to  be  observed. 
M  30  £•  1*  First,  that  the  things  exchanged  [a]  need  not  to  be  in  esse  at 

*^*»-^'6-  the  time  of  the  exchange  made.     As  if  I  grant  a  rent  newly 

9  e!  4.ai.'         created  out  of  my  lands  in  exchange  for  the  mannor  ^p^^^  ^^  ^^ 
i4H.8.ao.         of  Dale,  this  is  a  ffood  exchange  (4}.  ^       ' 

[bl  6  £.  56.  W  Secondly,  there  needeth  no  transmutation  of     (1  Ho-  Abr. 

30  £.  1!  £i.  16.  possession,  and  therefore  a  release  of  a  rent,  or  esto-     ^^^') 
16  £.3.  vers,  or  rip;ht  to  land,  in  exchange  for  land,  is  good  (5). 

^^•^'  The  thmgs  [c]  exchanged  need  not  be  of  one  nature,  so  they 

3E.4  u  concerne  lands  or  tenements,  whereof  Littleton  here  speaketli. 

'   '     '  As  land  for  rent  or  common,  or  any  other  inheritance  which  con- 

g  £  3  s6^'       ceme  lands  or  tenements,  or  spirituall  things,  as  tythes,  &c.  for 
ai  £.  3. 6.         temporall,  and  tenive  by  a  divme  service  for  a  temporal!  seig- 
niory, &c«    But  annuities  or  such  like  which  charge  the  person 
onely,  and  doe  not  concerne  lands  or  tenements,  cannot  oe  ex- 
changed for  lands  or  tenements. 


(3)  See  ace.  post.  51.  b.  and  Wils.  vol.  2,  part  3,  page  491.  496. 

(4)  But  in  one  of  tibe  books  cited  by  lord  Coke,  die  opinion  is,  that  both  of 
the  diings  exchanged  ought  to  be  t^  esse  at  the  time  ot  the  exchange.  See 
§  E.  4*  21.—  [Note  337.] 

(5)  See  as  to  this  Fulb.  Paral.  33.  a.  in  the  dialogue  on  exchanges. 


Sect- 


L.1 .  C.7.  Sect.  64,65.    Of  Tenant  for  yeares.  [50,b.  51  .a. 


Sect.  64,  65. 

^  ND  note^  that  in  exchanges  it  behooveth,  that  the  estates  which  both 
parties  have  in  the  lands  so  exchanged,  be  equall;  for  if  the  one 
mlletk  and  grant  that  the  other  shall  have  his  land  in  fee  taile  for  the 
iand  w/iich  he  hath  of  the  grant  of  the  other  in  fee  simple,  although  that 
the  other  agree  to  this,  yet  this  exchange  is  voyde,  because  the  estates  be 
not  equalL 

JTN  the  same  manner  it  is,  where  it  is  granted  and  agreed  betwetne  them^ 

tikat  the  one  shall  have  in  the  one  land  fee  taile,  and  the  other  in  the 

other  land  but  for  terme  of  life;  or  if  the  one  shall  have  in  the  one  land 

fee  taile  generally  and  the  other  in  the  other  land  fee  taile  especial,  S^c.    So 

4ilwaies  it  behoveth  that  in  exchange  the  estates  of  both  parties  be  equall, 

Tiz.  if  the  one  hath  a  fee  simple  in  the  one  land,  that  the  other  shaU  have 

like  estate  in  the  other  land;  and  if  the  one  hath  fee  taile  in  the  one  land, 

the  other  ought  to  have  the  like  estate  in  the  other  land,  Sfc.  and  so  of 

other  estates.     But  it  is  nothing  to  charge  of  the  equal  value  of  the  lands^ 

Jor  albeit  that  the  land  of  the  one  be  of  afarre  greater  value  than  the  land 

of  the  other,  this  is  nothing  to  the  purpose,  so  as  the  estates  made  by  the 

exchange  be  eaualL     And  so  in  an  exchange  there  be  two  grants,  for  each 

party  granteth  his  land  to  the  other  in  exchange,  &c.  and  in  each  of  their 

grants  mention  shall  be  made  of  the  exchange, 

**   TN  exchanges  it   behooveth,  that  the  estates  be  equal,  ^c."  Estate*. 

EquSity  in  lands  is  threefold,  viz.  First,  equality  in  Vide  Sect.  650. 

[51."1  value :  ^y  Secondly,  equality  in  quantity  of  estate  given 
J  and  taken.  Thirdly,  equality  in  quality  or  manner  of  the 
estate  given  and  taken.  But  as  Littleton  after  saith, 
equality  in  value  of  lands  in  exchange  is  not  requisite ;  neither 
equality  in  the  quality  or  manner  of  the  estate.  And  therefore 
if  two  jointenants  give  lands  jointly  to  two  men  and  their  heires, 
and  the  other  in  exchange  of  other  lands  to  them  and  their  heires 
in  common,  this  is  a  good  exchange  (1) ;  and  yet  the  manner  of 
their  estates  is  not  equall,  for  the  estate  of  one  party  is  joynt,  and 
the  other  in  common.  And  so  it  is  if  two  men  give  lands  in 
exchange  to  A.  and  his  heires  for  lands  from  A.  to  uiem  two  and 
their  heires,  though  the  one  party  have  a  joynt  estate,  and  the 
other  a  sole  estate,  yet  the  exchange  is  good.    The  like  is  if  the 

one 


(1)  Hefefour  persons  are  named  as  parties  to  an  exchange.  But  this  is  not 
irreconcileable  with  the  opinion  mentioned  in  note  1.  of  fol.  50.  b.  that  an 
exchange  cannot  be  between  more  than  txvo  distinct  parties ;  because  though 
Jour  persons  are  named,  yet  they  constitute  only  txoo  <  istinct  parties ;  for  in 
point  of  interest  the  two  join-tenants  are  the  conveying  parties  on  the  one  side, 
and  the  two  tenants  in  common  are  the  conveying  parties  on  the  other,  and 
consequently  there  is  the  same  reciprocity  as  it  the  transaction  was  between 
two  persons  only.  The  same  observation  applies  to  any  number  of  persons,  if 
80  conjoined  in  the  mutuality  of  giving  and  receiving  in  exchange,  as  to  make 
«»ly  tv9o  distinct  rdative  parts.— -[Note  3^8.} 

VOJ-.  I.  P 


51.a.  Sl.b.]  OfTenaniroi-ycarcs.    L.l.C.7.  Sccl.64,63. 

one  land  be  of  a  defeasible  title,  and  the  other  of  an  undefeaKibte 
title,  yet  tlie  exchange  is  good  till  it  be  avoided. 

Sa]  Bractuii,  [a]  All  excliiiiige  iiith  tlie  king  is  good,  and  yet  the  king  is 

b.  s-iu-aSg-  seised  in  his  politike  capacity,  and  Uie  subject  in  his  nattirall 

i7E.3.ia.it.  capacity  (a).     But   equality   of  the  quantity  of  the  estate  is 

m  14H.  &  requisite,  as  it  appeareth  clearly  in  tht  cases  put  by  Littlelvii. 

-6E.a.  Eich.  13.  [^j  But  therein  it  is  to  be  obsened,  tliat  it  is  not  necessary  that 

e  v..  3.    Cui  in  the  parties  to  the  exchange  be  seised  of  an  equall  estate  at  the 

Vila  38.  time  of  the  excliange  made:  for  if  tenant  in  taile,  or  a  husband 

i\rh  li  seised  in  the  right  of  his  wife,  exchange  laniU,  and  botli  by  the 

ifi  E,  3. '  exchange  girg  a  fee  simple,  this  is  good  untill  it   ■ 

Kich.  1.  be  avoyded  by  tlie  issue  in  tail,  or  by  the  wife    ^    Vc^  ,.,,  ^ 

3  K-  a.  19-  after  the  death  of  the  husband ;  [d]  so  as  Ut- 

"  H  fi  "'  llfton  saitli,  that  in  exchanges  it  behoveth  that  the  estates  wliicb 

li  E,  4. 3*^3)  *'*"^  parties  have  in  the  Und  so  exchanged  be  equal,  is  as  much 

\}f\  44  £.  3.  io.  as  to  say  that  the  state  reciprocally  given  in  exchange  ought  to 

ga  E.  3.  15.  be  equtdl.     [^ ]  But  in  a  partition  the  estates  allotted  to 

39  £  3. 1.  either  party  need  not  to  be  ^  etjuall,  as  shall  be  oh-  F  j  |  T 

7H4  17  served  in  his  proper  place.  L  b    J 

aoixiiit.  To  shut  up  this  point,  there  be  five  things  necessary 

Brc.S84.  to  tJie  perfection  of  an  exchange.     1.  That  the  estates  given  be 

3oE.i.iit.  equall(i).     2.  That  this  word  (excambiitm  exchange)  be  used, 

Eichmgo  15.  ^y-j  whifh  is  so  individually  requisite,  as  it  cannot  be  supplied  by 

63.m.  ""y  other  word  or  described  by  any  circumlocution (s) :  and 

/Post.  173.  h.)  herewiti)  agreeth  LUtliton  atlerwards  in  tliis  Section.     In  the 

C/Jg  E.  4;5i.  bookc  of  Dom(?sday  I  finde,  Uanc  ierram  camiiavit  Hu^o  Brie- 

as  H.  ti.  56.  ciiino  quod  mado  tenet  cowe%  Meriion,  et  imam  scanibium  valet 

19  H.  6. 37.  Ja^am. 

5oAt>.  Uarwt.         Ilueo  de  Belcamp pro  escambio  de  Warret. 
Wuioa.  Bcilf.  3-  ^liat  there  be  an  execution  by  entry  or  claime  in  the  life  of 

SancieiB.  the  parties,  as  hath  bin  said.    [^)  4.  That  if  it  be  of  thing*  that 

9fr^4  39-  lye  in  grant,  it  must  be  by  deed.     [A]  5.  If  the  lands  he  in 

45  £3.30.  -severall  counties,  there  ought  to  be  a  deed  indented,  or  if  the 

4<>  E.  3.  thing  lye  in  grant,  albeit  they  be  in  one  county. 
£3chan<(e  I.  [1]  If  an  infant  exchange  lands,  and  after  his  full  age  occupy 

f*i   fl  M  fi^  *^*  lands  taken  in  exchange,  the  excliange  is  become  perfect,  for 

[ai«E.3  M  ^^  exchange  at  the  lirst  was  not  void  (because  it  amounted  to  a 

7ll?5-u.  livery,  and  also  in  respect  of  the  recompcnce)  but  voidable  (3). 
[ij4E.3.  lit.    Eicb.  10.    11111.4.19. 

"  Although 

Inst.  ^Gq, — But  if  the  king  makes  exchange,  it  seems  that  it 
writing  recorded}  because  he  can  neither  give  nor  take  land 
;r  of  record.    See  Lane  31.  Co.    Vin.  Abr.  Z.  c.  A.d.  B.  d. — 

:■  20.     Hal.  MSS. 

:£.  3-3-     Contra  38  E.  3.  15.     Hal.  MSS. 
e  50.  b.  n.  I,  and  3,  and  the  case  of  Eton  Collie  there  cited.   In 
that  case  one  reason  given,  why  an  act  of  parliament  was  not  suffered  to  ope- 
rate as  an  exchange,  was  the  want  of  that  word  in  the  act [Note  330.] 

(3)  Contra  in  surrender  or  partition.  11  H.^i.Gi.  Hal.  MSS. — But  see 
the  ta*e  of  iioucli  ugainiit  Parsons,  4  Burr.  v.  3,  page  1 8<i6,  whore  lord  Mans- 
field;in  delivtrinji  the  opinion  of  die  court  seenis  to  incline  strongly  in  favour  of 
ccpistruing  un  infaat'n  surrender,  if  made  by  deed,  as  voidable  only.  In  Zouch 
4nd  Parsuns  it  became  necessary  to  consider  what  was  the  true  ground  for 
holding  the  acts  of  infante  as  voidable  only,  whether  the  solemnitu  o^  fAe  instru- 
^  taeut,  or  the  semblance  afbenejit  to  the  infant  on  thc&ce  of  the  &eU.  Aa  to  the 
R.  fomer 


L.  1 .  C.  7-  Sect.  66.     Of  Tenant  for  jeares.    [5 1 .  b.  52-  a 

"  AUhiffigh  that  the  other  agree  to  this,  yet  this  exchange  is 
xovdeJ^  Tne  agreement  of  the  parties  cannot  make  that  good 
which  the  law  maketh  yojd. 


Sect  66. 

^^LSO,  if  (I  mau  letteth  land  to  another  for  term  of  yearea,  albeit  the 
lessor  dietA  befo^re  the  lessee  entreth  into  the  tenements,  yet  he  niajf 
^nUr  iHio  the  same  teueoieuts  rfler  the  dedth  of  the  lessor,  because  the 
lessee  by  force  of  the  lease  Imth  right  presently  to  have  the  tenements 
mcordmg  to  the  forme  of  the  lease.  But  if  a  man  maketh  a  deed  of 
feoffment  to  another,  and  a  letter  of  attorney  to  one  to  deliver  to  him 
seisin  by  force  of  the  same  deed;  yet  if  livery  of  seiain  be  not  executed  in 
the  Itfe  of  him  which  made  the  deed,  this  avaifeth  nothing,  for  that  the 
other  had  nought  to  have  the  tenements  according  to  the  purport  of  the 
said  deed,  before  livery  of  seisin  made;  and  if  there  be  no  livery  of  seisin, 
then  after  the  decease  of  him  who  made  the  deed,  the  right  o/'  these  tene- 
ments is  forthwith  in  his  heire,  or  in  some  other.  ^ 

**    TF  a  man  letteth  land  to  another  for  term  ofyeares^  aVteit  tJie 

lessor  dieth  before^  S^c^     The  reason  is,  becau8c  the  interest  i^^^^-  ^/O-  a-) 
of  the  tearme  (as  hath  beenc  said)  doth  passe  and  veit  in  tlic 
lessee  before  entry,  and  therefore  the  d^ath  of  the  lessor  cannot 
devest  that  whicli  was  vested  before. 

"  Attorney "  is  an  ancient  EnglisJt  word,  and  signiiieth  one  (^  Co.  75. 
that  is  set  in  the  turae,  stead,  or  place  of  another ;  and  of  these  ^**  ^'  ^'  '9^) 
some  be  private  (whereof  our  author  here  speaketh)  and  some  be 
publike,  as  attonieys  at  law,  whose  warrant  from  his  master  is, 
ponit  loco  sua  talem  attornatum  suum,  which  setteth  in  his  turne  or 
place  such  a  mau  to  be  his  attorney. 

Co2."|  CC^  '*  And  a  letter  of  attorney  to  one  to  deliver  to  him  ViA  Sect.  196* 
^'  \  seisin  by  force  of  the  same  deed."  Here  first  it  appeareth 
that  the  authority  to  deliver  scisia  (as  hath  bin  said) 
must  be  by  deed  (1 ) :  for  letter  of  attorney  is  as  much  as  a  war- 
rant of  attorney  by  deed,  for  lit  era  doc  signifie  sometime  a  deed, 
as  litercc  acquietancice  doe  signifie  a  deed  of  acquittance,  and  .->  ^  £ 
herewith  [a J  agreeth  Britton.  1 1 H.  7. 13. 

2.  Littleton  Britt.  101.  b. 


former  ground,  the  court  thought  fit  to  approve  of  mr.  Perkins  s  distinction, 
according  to  which  all  such  grants,  gifts,  or  deeds  of  an  infant  as  do  not  take 
^ect  by  delivery  of  his  hand  are  voiW,  and  those  which  do  are  voidable.  See 
Perk.  sect.  12,  l3ut  the  court  decided  the  case  principally  on  the  latter 
ground,  and  held  a  lease  and  release  by  an  infant  to  be  voidable,  because  the 
consideration  of  the  conveyance  and  oUier  circumstances  showed,  that  the  act 
jvas  right  and  proper,  and  apparently  not  in  the  least  to  his  prejudice.  See 
further  as  to  the  deeds  of  infants,  ante  45.  b.  n.  1,  and  post.  171.  b. — [Note  331.] 
(1)  Vid.  1  Ass,  16.  26  Ass,  2.9.  35  Ass.  1.  la  //.  7.  27.  13  //,  7.  14s 
4  H.  7. 13.    13  E.  4.  8.    Hal.  MSS. 


r  a 


52.  a.]  Of  Tenant  for  yearcs.        L.  1.  C.7.  Sect.  66- 

2.  Littleton  here  speakes  generally  to  one,  and  few  persons 

ffc]aiE.4.  i8.  are  [b]  disabled  to  be  private  attorneyes  to  delhrer  seisin;  for 

ijr.  feoirmcnts  niounks,  infants,  fern  coverts  (2),  persons  attainted,  outlawed, 

13  E-  3.  excommunicated,  villeins,  aliens,  ic.  may  be  attorneyes.     A  fem 

Artorney  73.  may  be  an  attorney  to  deliver  seisin  to  her  husband,  and  the  hus- 

[r]  12  Ass.  band  to  the  wife,  and  he  in  the  remainder  to  tlie  lessee  for  life, 
of;  ^\^  ^'  ^^  &ppeareth  here  that  the  attorney  must  [c]  pursue  his 

*  11  n*'^  ^'  warrant,  otherwise  he  doth  not  deliver  seisin  by  force  of  the 

10 11'  7.  deed,  as  Littleton  speaketh.     Now  his  authority  is  twofold,  ex- 

11  H.  7. 13.  pressed  in  his  warrant,  and  implied  in  law,  both  which  he  must 

40  Ass.  38.  pursue.     And  first  of  his  expresse  authority.     A  man  seised  of 
(9  Co.  76.  b.)  ^1^1^  j^^^  ^j1  if^iiitg  ^cre  makes  a  deed  of  feoffinent  of  both, 

and  a  letter  of  attorney  to  enter  into  both  Acres,  and  to  deliver 
s7  Ass.  61.         seisin  of  both  of  them  according  to  the  forme  and  effect  of  the 

41  Ass.  10.  deed,  and  he  cntreth  into  Black  Acre  and  delivers  seisin  secundum 
41  K.  3. 17.  Jbrmam  carta,  this  livery  and  seisin  is  good,  albeit  he  did  not 
,(3  Leon.  73.)      enter  into  both,  nor  into  one  in  the  name  of  both ;  for  when  he 

delivereth  seisin  of  one  secundum  formam  carta,  this  is  tanta^ 

(Post.3to.  a.      ^ount  and  implyeth  a  livery  of  both.     So  when  the  feoffinent  is 

.359*  a-)  made  to  two  or  more,  and  the  attorney  is  to  make  livery  of 

seisin  to  both,  and  the  attorney  make  livery  of  seisin  to  one  of 
the  feoffees  seamdum  Jbrmam  et  effectum  carta,  this  is  good  to 
both,  and  yet  in  tliat  case  he  that  is  absent  may  waive  tlie 
livery  ( 3).  If  lessee  for  life  make  a  deed  of  feoffment  and  a 
'letter  of  attorney  to  the  lessor  to  make  livery,  and  the  lessor 
maketh  livery  accordingly,  notwithstanding  he  shall  enter  for  the 
-forfeiture,  but  if  lessee  for  yeares  make  a  feoffinent  in  fee  and 
a  letter  of  attorney  to  the  lessor  to  make  livery,  and  he  make 
livery  accordingly,  this  livery  shall  binde  the  lessor,  and  shall  not 
be  avoyded  by  him :  for  the  lessor  cannot  make  livery  as  attorney 

to 


(2)  In  another  place  lord  Coke  cites  a  passage  from  the  Miroir,  which  ex- 
cludes both  infants  and  femes  covert  from  being  attomies.  Post.  1 28.  a.  But 
that  is  quite  reconcilable  with  the  doctrine  here ;  for  there  publick  attomies  for 
prosecuting  .«;uits  at  law  are  meant,  whose  office  cannot  be  properly  executed 
vrithout  considerable  knowledge  and  discretion;  but  here  lord  Coke  in  the 
first  part  of  the  sentence  confines  himself  to  private  attomies  to  deliver  se  isin, 
which  is  an  act  so  merely  ministerial  that  it  may  be  done  by  the  most  ignorant. 
See  the  case  of  Earle  and  Grecnough  in  3  Atk.  695,  and  1  Ves.  298.  One 
question  in  that  case  was,  whether  a  power  of  disposing  of  real  estate  could  be 
well  executed  by  an  infant  feme  covert  of  the  age  of  19 ;  and  lord  ch.  Hard- 
wicke  determined  against  the  execution  of  the  power,  1,  because  he  thought  in 
general  that  such  a  power  could  not  be  well  given  to  an  infant,  the  disability  df 
infancy  being  stronger  than  that  of  coverture;  2,  because  in  the  particular  case 
it  did  not  appear,  that  the  power  was  intended  to  be  given  during  infancy,  the 
power  being  given  notwithstanding  coverture,  without  the  least  notice  of  infancy; 
and  3,  because  it  was  a  power  coupled  with  an  interest,  the  infant  having  a 
trust  in  equity  for  life,  together  with  the  trust  of  the  inheritance  subject  to  the 
jpower. — [Note  332.] 

(3)  Adjudged  accordir^ly  of  livery  to  one  feojffce.   T.  1651.  B.  R.   Trotmans 
-case.     Vide  M.  31,  32  Eliz.  C.  B.     TrevUltans  case.     A.  seised  of  tvoo  ams 

makes  lease  of  one  acre  to  D.for  years,  and  afiermards  makes  charter  of  feoffment 
of  both  acres  and  letter  of  attorney  to  I},  and  C.  conjunctim  et  divisim  to  mate 
livery ;  B.  makes  livery  in  one  acre  and  C.  in  another,  and  adjudged  good. 
^nteredM.  30,  31  Eliz.  Rot  2908.  Vide  Bendl.  n.  15-  M.  32,  33  Eliz.  1868. 
HaL  MSS.-[Note  333.] 


I/.1.  C.7-  Sect.  66.     Of  Tenant  for  jeares.-  [52.  a.  52.  b^ 

to  the  lessee,  because  he  had  no .  freehold  whereof  to  make 

livery,  but  the  freehold  was  in  the  lessor  (4).     If  the  lessor  make 

a  deed  of  feoffment  and  a  letter  of  attorney  to  the  lessee  for 

yeares  to  make  livery,  and  he  doth  it  accordingly,  this  shall  not 

drowne  or  extinguish  his  tearme,  because  he  did  it  as  a  minister  Tr.  7  Eliz.  m 

to  another  (6)  and  in  another's  right,  and  is  accounted  in  judge-  ^^'  ^*""*(5)- 

ment  of  law  the  act  of  the  other,  and  the  feoffee  claimeth  nothing  ja.%7.)  ™ 

by  him  (7). 

If  one  as  procurator  or  attorney  to  another  present  to  his   17  £.3. 61. 
owne  benefice,  he  puts  himselfe  out  of  possession,  because  he  (F.N.B.35..O.) 
commeth  in  by  the  induction  and  institution  of  the  ordinary.    If 
the  tenant  devise  that  the  lord  shall  sell  the-  land,  and  dieth,  and 
the  lord  selleth  it,  the  seigniory  remaines.     But  if  the  lord  or  a 
grantee  of  a  rent  charge  had  been  also  cesty  qtte  use  of  the  land, 
and  afler  the  statute  of  R.  3.  and  before  the  statute  of  27  //»  8.  (1  Co.  iir. 
cesty  qtte  use  had  made  a  feoffment  in  fee  of  the  land,  albeit  the  ^^*^  ^^5-  b) 
land  passeth  from  the  feoffees,  and  his  feofiment  is  warranted  by 
the  power  given  to  him  by  the  statute,  yet  the  seigniory  or  rent 
charge  is  extinct  by  his  feoffinent,  for  uiat  he  hath  not  a  bare 
authority  as  the  attorney  hath  (8). 

If  a  man  be  disseised  of  Blacke  Acre  and  White  Acre,  and  a 
warrant  of  attorney  is  made  to  enter  into  both  and  to  make 
livery,  there  if  the  atturney  enter  into  Blacke  Acre  ondy  and 

makes  livery  secundum  Jbrmam  cartas,  there  the  livery  of  (Poit.  35a.  b.) 

C52.n  sc'fi*"  ^  void,  bepause  he  doth  lesse  than  his  (jj*  war- 
L  '  J  rant  (9) ;  for  the  estate  of  the  disseisor  in   White  Acre 
cannot  be  devested  without  an  entry.     But  there  is  a 
diversity  betweene  an  authority  coupled  with  an  interest,  and  a 
bare  authority  (i).     For  example,  a  custome  wi^in  a  mannor 
time  out  of  mind  of  man  used,  was,  to  grant  certaine  lands  par- 
cell 

(4]  Yet  vide  if  lessee  for  years  makes  feoffment  and  livery,  though  lessor  be  on 
the  land,  it  seems  to  be  a  forfeiture,    Dy.  363,  363.     14  H,  7.     Hal.  MSS. — 

[Note  334-] 

(5)  Smith's  case.     Hal.  MSS. 

(6)  If  A.  brings  praecipe  of  CJs  land  against  B,  and  recovers^  and  C.  us 
made  sheriff,  and  habere  facias  seisinam  comes  to  him,  he  may  return  the  special 
matter  on  account  of  the  mischief,  13  H,  4*15.  7//.  6.  33.  Hal.  MoS. — - 
[Note  335.] 

(7)  So  it  is  ff  livery  6y  the  lord.  H.  4  U.  6.  Mo,  n.  41 .  Trevillian*scase  supra. 
Hal.  MSS. — See  note  3. — Bv  the  case  of  livery  by  the  lord,  it  i»  meant,  that  if 
tenant  makes  feoffment  of  his  tenancy,  and  the  lord  as  attorney  makes  livery, 
it  shall  not  extinguish  his  seigniory.    Mo.  1  i.—[Note  336.'] 

(8)  See  *M/?ra  note  7. 

(9)  Vid.  11  //.  4.  3.  If  there  be  feoffment  on  condition  and  letter  of  attorney 
to  make  livery  accordingly,  and  livery  ts  made  absolutely,  it  is  void  and  a  dis^ 
seisin.  So  h  converso,  I'i  Ass,  24.  26  Ass.  39.  — H.  38  Eliz.  B.  R.  Poph.  n,  2. 
Slaning's  case.  A,  seised  (f  the  manors  of  B,  and  C.  and  also  of  a  mill  in  pos' 
session  of  LS.  by  force  of  a  lease  for  years  makes  charter  of  feoffment,  toitb 
letter  of  attorney  to  enter  into  the  said  manors,  and  all  other  the  said  lands  and 
tenements  and  seisin  thereof  to  take,  and  after  such  possession  and  seisin  taken, 
such  seisin  and  possession  to  deliver,  ^c  according  to  the  form  and  effect  of 
the  deed.  The.  attorney  makes  livery  in  the  manors  of  C-  and  B.  but  not  of  the 
milly  nor  doth  I.  S,  attorn.  Ruled,  that  the  mUl  doth  not  pass^  but  that  the 
livery  if  the  manors  was  well  executed,    Hal.  MSS. — [Note  337*] 

(1)  ^ee  ante  49  b.  and  post.  115.  a.  and  181.  b. 

P3 
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cell  of  the  said  mannor  in  fee  simple,  and  never  any  grant  was 
made  to  any,  and  the  heires  of  his  body,  for  life  or  for  yeares ; 
(i  Ko.  Abr.         and  the  lord  of  the  said  mannor  did  grant  to  one  by  copie  for 
5ti)  life,  the  remainder  over  to  another,  and  the  heires  of  his  body ; 

U]  Hil.  36  El.  and  it  was  [k]  adjudged,  that  the  grant  and  remainder  over  was 
Rot.  492,  inter  gQQ^j .  (q^  ^g  |ord  having  authoritic  by  custome,  and  an  interest 
Bttnie"in  withall,  might  grant  any  lesser  estate:  for  in  this  case,  the  cus- 

ejcctiunc  firmsc,  tome  tliat  cnableth  him  to  the  greater,  enableth  him  to  the  lesser,, 
ill  the  King's  Omne  tJiajus  in  se  continet  minus*  But  he  that  hath  but  a  bare 
^^"^^-  authority,  as  he  that  hath  a  warrant  of  atturney,  must  pursue  his* 

1  Sid  6  f  authority  (as  hath  b^cne  said),  and  if  he  doe  Icsse,  it  is  voyd  (  2  ). 

Q  &  3  Ph.  Ac  M.  *  ^  ^^^'^  make  a  lease  for  life,  and  after  make  a  charter  of  feoff- 
D>cri3i.  ment,  with  a  letter  of  attorney  to  deliver  seisin,  the  atturney 

17  El.  Dyer 40.  enters  upon  the  lessee,  this  is  sufficient  to  convey  away  tlie  rever- 
(M0.91.  a.Sui.  gJon;  for  (3)  (that  it  may  be  said  once  for  alH  livery  of  seisin 
j^ite  48  b!)  '^  being  to  perfect  the  common  assurance  of  lands,  is  alwayes  ex- 
pounded favourably,  ut  res  magis  valeat  quern  pereat.  And  all 
[t]  Pasc.  31  £1.  this  was  adjudged  and  [/]  resolved  by  the  court  of  common  pleas» 
Rot.  514.  in        and  aftec  i^rmed  by  all  the  judges  of  the  king's  bench,  in  a  writ 

Cora.  Banc.  «r«,.^«,.  J  J      b  &  > 

.  .    P  I  Qi  error. 

6c  Clay  pole  &  And  it  is  to  be  knowne,  that  a  deed  of  feoffement  beginning 

al.  def.    In  Omnibus  Christijidelifmsy  S)'C.  or  Sciant  prccscntes  et  fuiuri,  S^cJ 

ejeciionc  iin««  or  the  like,  a  letter  of  atturney  may  be  contained  in  such  a  deed ; 

&  in  *>r»j*j^|*  <le  fQ,.  q^^  continent  may  containe  divers  deeds  to  severall  persons ; 

3a  kL  Rot.  701  ^"^  ^^'^  ^^  ^y  *"^enture  between  the  feoffor  on  the  one  part,  and 

•  Communis  the  feoffce  on  the  other  part,  *  there  a  letter  of  atturney  in  sucll 

error  fecit  jus  a  deed  is  not  good,  imlesse  the  atturney  be  made  a  party  in  the 

(ut  diriiur)  in  deed  indented  (4). 

?a"lmt"  e-T  ^^^  ^®  authoritie  of  an  atturney  implyed  in   the  law,  is, 

a  Ro.  Abr.  8.  though  the  warrant  be  generall,  to  deliver  seisin ;  yet  the  atturney 

Cro.EIiz.  905.)  cannot  deliver  seisin  within  the  view,  for  his  warrant  is  intendable 

Pasc.  3  El.  in  in  law  of  an  actuall  and  expresse  liverie  and  not  of  a  liverie  in 

Coin.  Banc,  in  jj^^  r^^^  g^  y^^^  j^  h^en  rcsolved  (5V   See  more  hereof  here  next 

larhamscase.     r  11       • 

loHowmg. 

"  Yet 

(2)  Vide  these  diversities.  A.  makes  letter  of  attorney  to  B.  C  and  D.  con- 
junctim  &  divisim  to  make  livery.  If  txvo  make  livery  it  is  void,  because  it  is 
neither  conjunctim  7ior  divisim.  27  <«.  8.  6.  But  if  one  makes  livery  in  one 
parcel,  and  another  in  another  parcel,  it  is  good.  M.  31,  32  Eliz.  Trevillians 
case.  But  if  two  make  livery  in  presence  of  the  third,  he  not  saying  any  thing,  it 
seems  good,  Dy,  63.  But  if  authority  he  to  six  or  any  two  of  them  to  do  an 
act,  there  if  it  be  dons  by  three  it  is  good,  5  Rep,  91.  Hoe's  case.  So  where 
one  devised,  that  his  executors  or  any  one  df  them  might  sell  his  land,  and  made 
three  executors,  and  one  died,  and  the  other  two-  sold,  it  was  ruled  good  pjor  ^  is 
not  so  strict  as  conjunctim  et  divisim.  M.  37,  38  Eliz.  C.  B.  the  caseofTcsBonsend 
and  Whales.  But  if  warrant  be  by  sheriff' to  three  bailiffs  conjunctim  &  divisim, 
execution  by  two  is  good,  because  it  is  the  execution  of  justice.  M.  44,  45  Eliz, 
King  and  Jfobbs.  Hal.  MSS. — See  ante  52,  note  3,  to  which  part  this  note 
taiore  properly  belongs.     See  alsg  infra  note  6. — ["Note  338.] 

(  3 )  So  such  attorney  may  deliver  seisin  with  assent  of  lessee  for  years,  he  being 
on  the  land.  Adjured  P.  1651.  B.  *R.  Wegg  and  Villcrs.  Hal.  MSS.— Sep 
ante  48.  K— [Note  339.] 

(4)  Adjudged  contra  between  Dicker  and  Noland.  Hal.  MSS. — See  also 
another  case  contra  in  Cro.  Eliz.  905.  The  case  cited  by  lord  Hale  is  in  2  Ro. 
Abr.  8.  pi.  12. 

(5)  Dy-  233.     Sir  Walter  Deny  s  case.    Hal.  MSS. 
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**  Yet  if  lix)ery  of  seisin  be  not  executed  in  the  life  of  him  tohich 
made  the  deed"    Here  albeit  the  warrant  of  attumey  be  inde-  aa K.,6. 6. 
finite,  without  limitation  of  any  time,  yet  the  law  prescribeth  a 
time,  as  Littleton  here  saith,  in  the  life  of  him  that  made  the 
deed ;  but  the  death  not  only  of  the  feoffor,  of  whom  Littleton 
speaketh,  but  of  the  feoffee  also,  is  a  countermand  in  law  of  the 
letter  of  attumey,  and  the  deed  it  selfe  is  become  of  none  effect, 
because  in  this  case  notliing  doth  passe  before  livery  of  seisin. 
For  if  the  feoffor  dieth,  the  land  descends  to  his  heire,  and  if  the 
feoffee  dietli,  liverie  cannot  be  made  to  his  heire,  because  then  he 
should  take  by  purchase,  where  heires  were  named  by  way  ot 
limitation  (6).     And  herewith  agreeth  Bractony  Item  oportet  auod  fo™,^^"'     '' 
danationem  seouatur  rei  traditio^  etiam  in  vitd  donatoris  et  aona^  ^o  Ass.  pi.  38. 
torij.     Therefore  a  letter  of  attumey  to  deliver  livery  of  seisin  ag  H.  6.  7.  a. 
after  the  decease  of  the  feoffor  is  voyd  (7).  14  E.  4.  a. 

Fourthly,  in  all  cases  the  attumey  must  pursue  the  warrant  in   *®  S'  ^'  J^'^' 
substance  and  effect  that  he  hath  to  deliver  seisin.  •  7-  3.    c. 

FifUily,  all  this  is  to  be  understood  of  sole  persons,  or  of  a  cor-   18  H.  8.  3. 
poration  or  body  consisting  of  one  sole  person,  or  a  bishop,  par-  /*^j^'g®\ 
son,  &c.     But  it'holdeth  not  in  a  corporation  aggregate  of  many  ^*   *  •  *    •-' 
persons  capable  (8).     And  therefore  if  a  maior  and  commonalty 
make  a  charter  of  feoffement,  and  a  letter  of  attumey  to  deliver 
seisin,  the  livery  of  seisin  is  good  afler  the  decease  of  the  maior, 
because  the  corporation  never  dieth  (9).     The  like  of  a  deane 
and  chapter,  et  sic  de  simUihus, 
'  Lastly,  if  the  lessor  by  his  deed  license  the  lessee  for  life  or  (4  Co.  119.  b. 
yeares  (which  is  restramed  by  condition  not  to  alien  without  gp*''%\°^* 
.ucence)  to  alien,  and  the  lessor  dieth  before  the  lessee  doth  alien,  ^i\^^  3  ii  in 
yet  is  his  death  no  countermand  of  the  licence,  but  that  he  may  Com.  Banc, 
alien,  for  the  licence  exempteth  the  lessee  out  of  the  penaltie  of  F.  N.  B.  333. 
the  condition,  and  it  was  executed  on  the  part  of  the  lessor  as  J!,^3-  ^^-^ 
much  as  might  be.     And  so  it  was  resolved,  Michael.  3  Jacob,  in  ^^^  p^^  ^^ 
Communi  Banco,     As  if  the  king  doth  license  to  alien  in  mort-  (,  Ro.  Abr. 
maine,  and  dyeth,  the  licence  may  be  executed  after (10).  331, 333.) 


(6)  If  A.  and  B.join'tenants  in  fee  make  charter  offe(ffment  to  C  and  D, 
with  letter  of  attorney  to  deliver  seisin,  and  B,  or  C.  cues,  it  is  good  as  to  the 
survivor.    M.  3a,  33  Eliz.  W.  68. — [Note  340.] 

(7)  ^'^-  ^^^^cr  of  attorney  to  deliver  seisin  after  the  feoffors  death  in  40  Ass, 
38.  Notii,  by  devise  or  by  special  custom  authority  may  be  created  executory 
iffier  the  partus  death.  Lease  to  A.  for  lifi,  remainder  to  B.for  life.  A.  dies, 
Videtur,  that  livery  cannot  be  made  to  B.  P.  31  Eliz.  B.  R.  W.  n.  4.  Pieroe  and 
Leversage.    Hal.  MSS.— [Note  341.] 

(8)  1 1 //. 7.  27.     12H.  8. 12.    sH.*j.2S,    21//.  7.1.    Hal.  MSS. 

(9)  But  it  seems,  that  livery  cannot  be  made  till  the  new  mayor  is  made. 
Hal.  MSS.-~[Note  342.] 

(10)  yid.  Plavod.  Com.  457*  contra  in  licence  to  the  tenant  to  alien,  ut 


r  4  Sect. 
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Sect.  67. 

yd  L  SO  J  if  tenements  be  let  to  a  man  for  terme  of  half e  a  yeare^  or  for 
a  quarter  of  a  yeare,  S^c.  in  this  case^  if  the  lessee  commit  wasty  the 
lessor  snail  have  a  writ  oftvaste  against  him,  and  the  writ  shall  say^  quod 
tenet  ad  term  in um  annoruin;  but  he  shall  have  an  especial!  declaration 
vpon  the  truth  of  his  matter,  and  the  count  shall  not  abate  the  writ,  because 
he  cannot  have  any  other  writ  upon  the  matter. 

(F. N. B.  Waste     Tp the  lessee  commit  waste'*    Waste,  Vastum,  dicitur  ^  vastando, 
55.  Post.  355.)    -^  Qf  casting  and  depopulating :  and  for  that  wast  is 

often  ccj-  ailedged  to  be  in  timber,  which  we  call  inLatine  r53.T 

maremiumy  or  maresnium,  or  maresmium,  it  is  good  ^<*  L  a    J 

fetch  both  of  them  from  the  original.     First,  timber  is  a 

Saxon  word.     Secondly,  moremium  is  derived  of  the  French  word 

marreim,  or  marrein,  which  properly  signifieth  timber. 

V.  Marlb.  ca.  An  action  of  wast  doth  lie  against  tenant  by  the  curtesie,  tenant 

93. 3.  part  of      in  dower,  tenant  for  life,  for  yeares,  or  halfe  a  yeare,  or  gardian 

*^«  histit.  ijj  chivalry  (i),  by  him  that  hath  the  immediate  estate  of  inhe- 

(F.  N.  B.  55.)      ritance,  ror  wast  or  destruction  in  houses,  gardens,  woods,  trees, 

or  in  lands  (2),  meadows,  &c.  or  in  exile  of  men  to  the  disherison 
of  him  in  the  reversion  or  remainder.  There  be  two  kinds  of 
34  E.  3.  waste,  viz.  voluntary  or  actual],  and  permissive,  [a]  Wast  may 
a»t.  143.  be  done  in  houses,  by  pulling  or  prostrating  them  down,  or  by 
4  Co.  62.  suffering  the  same  to  be  uncovered,  whereby  the  spars  or  rafters, 

A^h  ^  ^^  plaunchers,  or  other  timber  of  the  house  are  rotten  (3).  [b]  But 
Thi      T  *^  ^^®  house  be  uncovered  when  the  tenant  conuneth  in,  it  is  no 

k  \X^  wast  in  the  tenant  to  suffer  the  same  to  fall  downe.     But  though 

a  Mar.  Dver  ^he  house  be  ruinous  at  the  tenants  coming  in,  yet  if  he  pull  it 
117.  as^H.  6.  downe,  it  is  wast  unlesse  he  reedifie  it  againe(4).  [c]  Also  if 
34.  10  H.  7.  2.  glasse  windowes  (tho*  glased  by  the  tenant  himselfe)  be  broken 
^  E  ^  oi  downe,  or  carried  away,  it  is  wast,  for  the  glasse  is  part  of  his 
4  Co.  63.  house.    And  so  it  is  of  wainscot  (5),  benches,  doores,  windowes, 

Herlakeuden's  case.  [c]  23  II.  6.   18.     12  II.  8.   1.     13U.  7.  21.     32  £.  4.  18. 

31  £.  4.  39.     10  H.  7.  2.    Reg.  Judic.  2(5. 

furnaces, 

( 1 )  Some  of  these  were  not  punishable  at  common  law.  See  post.  53.  b. 
and  54.  a. 

( 2 )  On  fjorit  of  waste  in  lands,  one  cannot  assign  waste  for  cutting  of  trees^ 
because  for  that  the  writ  should  be  in  boscis.  Tr.  6  Eliz.  More,  n.  200. 
Hal.  MSS.— [Note  343.] 

(3)  But  the  bare  suffering  them  to  be  uncovered,  without  rotting  the  timber,  is 
not  waste.  P.  9  Jac.  U.  B.  KnolTs  case*  Converting  txvo  chambers  into  one,  or 
h.  converse,  or  convertingan  hand-mill  into  a  horse-mtU,  is  waste.  H.  4  Jac.  C#B. 
Graves  s  case     Hal.  MSS. — [Note  344.] 

(4}  But  if  an  house  built  de  novo  uhis  never  covered  in,  it  is  not  waste  to  abate 
it.  40  Ass.  12.  Vid.  21  //.  6.  46.  a6  E.  3.  26.  Dy.  36.  Hal.  MSS-— 
[Note  345.] 

(5 )  It  is  said,  that  a  tenant  for  years  during  his  term  may  take  away  chiin- 
ney-pieces  and  even  wainscot  if  put  up  by  nimself.  See  1  Atk.  477,  and 
3  AtK.  13,  and  note  there  the  distinction  taken  as  to  fixtures  between  the 
several  cases  of  heir  and  executor,  of  tenant  for  life  and  him  in  remainder,  and 
of  landlord  and  tenant.— [Not6  34ft] 
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furnaces,  and  the  like,  annexed  or  fixed  to  the  house,  either  by 
him  in  the  reversion,  or  the  tenant. 

[cf]  Though  there  be  no  timber  growing  upon  the  ground,  yet  [<{]  44  £.  3.  an 
the  tenant  at  his  perill  must  keepe  the  houses  from  wasting.     If  ^^.^^VJ' 
the  tenant  doe  or  suffer  waste  to  be  done  in  houses,  yet  if  he  ti^EL Dvwft76^ 
repaire  them  before  any  action  brousht,  there  lieth  no  action  of  ^  Qo.  ng  j^ 
wast  against  him,  but  he  cannot  plead,  quod  non  fecit  vastuniy  but  Whelpdale't 
the  speciall  matter.  cm«-  19  E.  3- 

A  wall  uncovered  when  the  tenant  commeth  in,  is  no  wast  if  it  ^'^  ^* 
he  suffered  to  decay,     [e]  If  the  tenant  cut  downe  or  destroy  any  ^  7 11  ^a. 
fruit  trees  growing  in  the  garden  or  orchard,  it  is  waste ;  but  if  44  £.  3. 44. 
sudi  trees  grow  upon  any  of  the  ground  which  the  tenant  holdeth 
out  of  the  sarden  or  orchard,  it  is  no  waste  (6). 

[f]  If  the  tenant  build  a  new  house,  it  is  waste,  and  if  he  su£fer  [/]  43  £.  3.  ai. 
it  to  be  wasted,  it  is  a  new  waste      i^]  If  the  house  fall  downe  by  49  ^  3*  ^• 
tempest,  or  be  burnt  by  h'ghtning,  or  prostrated  by  enemies,  or  9  ^*  ^*  &'• 
the  like,  without  a  default  of  the  tenant,  or  was  ruinous  at  his  ^^^  ^*^g^ 
commine  in,  and  fall  downe,  the  tenant  may  build  the  same  againe  (Hob.  934! 
with  suoi  materialls  as  remaines,  and  with  other  timber  which  he  s  Ro.  Abr.  814* 
may  take  growing  on  the  ground  for  his  habitation,  but  he  must  ^>5*  S^o. 
"not  make  the  house  larcrer  then  it  was.    If  the  house  be  disco-  irf\lf  ^1  \*^* 
vered  by  tempest,  the  tenant  must  m  convement  tune  repaure  r£]4Co.^ 

it  (7).  iJbriakeDden's 

cue.      43  E.  3.  6.      a6  £.  3.  76.      11  H.  4.  3s.       13  H.  4.  5.      93  H.  6.  18^ 
19  £.  3.    Wast.  30. 

[A]  If  the  tenant  of  a  dove  house,  warren,  parke,   vivary,  [*]  Tempt  E.  1. 
estangues,  or  the  like,  do  take  so  many,  as  such  sufficient  store  ^?^^f'^^ 
be  not  left  as  he  found  when  he  came  in,  this  is  wast;  and  to  5  r.  3?^ 
suffer  the  pale  to  decay,  whereby  the  deere  is  dispersed,   is  Wast.97. 
waste  (8).  13  H.  8.1. 

And  it  is  to  be  observed,  that  there  is  wast,  destruction  and  Pt- Com.  3M. 
exile.     Wast  properly  is  in  houses,  gardens,  (as  is  aforesaid)  in  l^^^f^^., 
timber  trees,   (viz.  oak,  ash,  and  elme,  and  these  be  timber  trees  (aftoj^br.8i4*) 
in  all  places)  either  by  cutting  of  them  downe,  or  topping  of 
them,  or  doing  any  act  whereby  the  timber  may  decay.     Also  in 
countries  where  timber  is  scant,  and  beeches  or  the  like  are  con- 
verted to  building  for  the  habitation  of  man,  or  the  like,  they  are 
all  accounted  timber.     [1]  If  the  tenant  cut  down  timber  trees,  [0^^  H.  6. 
or  such  as  are  accounted  timber  ^10),  as  is  aforesaid,  this  is  wast;  ]^^q  ^  ^ 
and  if  he  suffer  the  young  genmns  to  be  destroyed,  this  is  de-   ,  ^  jj^  5,  j, 

struction.  F.  N.  B.  59.  m. 


(6)  14  H.  4.  13.    Hal.  MSS. 

(7)  12  i/«  4.  5.  HaL  MSS — The  6  An.  ch.  31,  which  was  at  first  tem- 
porary, but  is  now  made  perpetual,  enacts,  that  no  action  shall  be  prosecuted 
against  any  person,  in  whose  house  any  fire  shall  accidentally  b^in,  with  the 
proviso  that  the  act  sludl  not  defeat  any  agreement  between  landlord  and 
tenant.     See  post.  53.  b.  and  n.  5.  there. — [Note  347.I 

(8)  IfB.  lessee  ofvoarren  by  charter  or  prescription  ploughs  thclandy  ii  is 
waste.  Contra  if  tt  be  only  land  stored  xvtth  contes,  and  not  a  legal  wirren. 
P.  40  Eliz.  C.  B.  Moyle's  case.  C.  C.  n.  21,  and  T.  40  Eliz.  n.  11.  Vid. 
Noyy  n.  313.  Mwfle's  case.  Stopping  and  digging  coneyburroms  not  toaste  in 
a  warren.    Hal.  ^S— See  Nov  70.— [Note  348.] 

(9)  7  H.6.  38.    Dy.  35.    HaL  MSS. 

(10)  Beech  and  inhite-thom  may  be  timber  by  the  custom  of  the  country^  and  it 
is  toaste  to  cut  them.    M.gJac*    Palmer  s  case.    Hal.  MS&- [Note  349.] 


53.9L.  53.b.]     Of  Tenant  for  jcares.    L.  1.  C.J.  Sect.67- 

He]  3o  £.  3.  ptmctiiMi.     l^k}  So  it  is,  if  the  tenant  cut  down  underwood,  (as 

H  2^'  he  niay  by  law)  yet  if  he  suffer  the  younj^  germiiis  to  be  de— 

la  E.  3.  6.  b.  stroyedj  or  if  he  stub  up  the  same,  tliis  is  dt>'truction. 

5  E.  4.  100.  41  £.  3.  WMt.  83.    00  E.  3.  Wasc.  32.     13  £.  4.  1.  (9) 

[r)  4o£.  3.  m  Cutting  down  of  willowes,  beedi,  birch,  aspe,  maple,  or  the- 

15-  b.  &  36.        like,  standing  in  the  defence  and  safeguard  of  the  house,  is  de- 
**  ^  4-  *•  struction.     [m]  If  there  be  a  quickset  fence  of  white  thorn e,  if 

10  H  7  a  ^^^  tenant  stub  it  up,  or  suffer  it  to  be  destroyed,  this  is  dcstruc- 

g  £,  3/*   '  tion  (11);  and  for  all  these  and  die  like  destructions  an  action 

Wast.  111.  of  wast  Iveth.     [n]  The  cutting  o£ dead  wood,  that  is,  ubi  arbores 

?.?■  ^'^       ^     ^^^  aridcef  mortiUBf  cava,  non  existentes  mareniium,  nee 

^  no  wast;  but  r53. 
when  there  is  suffi- 


"  Kl 


[ml  46  E.  3. 17.    9  H.  6.  10.     la  H.  8. 1.        [«]  16  El.  Dy.  332.    ao  E.  3.  Wa&r.  3a. 
I.  W.  B.  59.  m. 

[0]  44  E.  3. 44.        ^o]  If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  fell- 

W  ^t  %i  down  timber  to  repaire  the  same,  this  is  a  double  wast,    [p]  Dig— 

F.  N.  B.  59.  b.  V^  ^®'  gravel,  lime,  clay,  brick,  earth,  stone,  or  the  like,  or  for 

19  £•  3-  mines  of  mettall,  coale,  or  the  like,  hidden  in  the  earti),  and  were 

Wast  30.  not  open  when  the  tenant  camp  in,  is  wast;  but  the  tenant  may 

[p]  ^  ^-  ^'  dig  for  gravell  or  clay  for  the  reparation  of  the  house,  as  well  a&< 

9  £•  4*  35-  ^^  "^^  ^^  coDYenleDt  timber  trees  (1  )• 

41  E.  3.  Wast.  8a.     17  E.  3.  7.    9  H.  6.  66.    Q  H.  7.  34.    F.  N.  B.  59-  n-  ^  H9-  c 
90  E.  3.  Wast.  3a.    (a  Ro.  Ab.  815,  816.) 

[q]  Anno  6  El.         [q]  It  is  wast  to  suffer  a  wall  of  the  spa  to  be  in  decay,  so  as  W 
Of  Ue  report  of  ^te  flowinx;  and  reflowinir  of  the  sea.  the  meadow  or  marsh  i^ 

justice  Dalison     1^1.        J  Tt      1        u     iu^         u  -cTuT    u  l^*u 

in  Griiiin's  'case,  surrounded,  whereby  thp  same  beQomes  unpro^table ;  but  if  it  be 

17  E.  3. 65.  surrounded  suddenly  by  the  rage  or  violence  of  the  sea,  occasioned 

Brit.ibl.  168.  b.  by  winde,  tempest,  or  the  like,  w:ithout  any  d^fau^t  in  the  tenant, 

(Mo.  62. 6g.)  ^j.'j  this  is  no  wast  punishable  (2  ).     So  it  is,  if  the  tenant  repaire 

^  n!*b!  M.  n.  ^^^  ^  bankes  or  vulls  against  rivers,  or  ottier  wjaters,  wJiercby 

6  £1.  ubi  snprL  ^^  meadows  or  i^^u^hes  be  surrounded,  and  bqcpme  rushy  and 

M  a8  H.  8.  unprofitable  (3). 
l>y«r  37.  [^]  If  the  tenfu^t  convert  arable  land  into  wj(;iod,  or  ^  conversoy 

10  H.  7  W  ^  meiwlow  into  ai:j^le,  it  is  waate,  for  it  chs^getb  not  onely  the 
44  E.  3.44.*  course  of  his  Ijiusbandry,  but  the  prqofe  of  his  evidenqe. 

^  Ro.  Ab.^14.  [t]  The  tenant  oiay  t^e  ;sufficient  wQod  to  i;c2)aire  tjhe  w^Us, 
Cro.  Ja.  18a.)  pales,  fences,  hedges,  an^  ditches,  as  j(ie  foun^l  them ;  but  he  qan 
M  1^  £!•  r^ake  no  new  (4) :  and  he  may  take  also  sufficient  plowbote,  fire- 

a/k?^.  41.       ^°'^»  *^^  other  housbote. 

6  E.  4.  100.    la  E.  3.  Wast  a8.    48  E.  3.  35.    Tcm|)8  £.  1. 133.    90  E.3;  Wist. -327-     —  * 
19  E-  3-  Wast  30.    (Cro.  Ja.  a9a.) 

The 


{11)  Bid  cutting  up  ofquick'Sets  is  nqt  xjoastCy  if  ii  preserves  the  springs 
^M*.  9  Jac.  C.  B.  ralmer's  case.  Cutting  of  ash  under, the  growth  of  20  years 
no.t  waste.    M.  41,42  Eliz.  C.B.     HaLMSS [Note  350.] 

( 1  J  Nota,  though  mines  be  open  at  the  time,  one  cannot  take  tinnber  to  use  in  them, 
T.  10  Jac.  Darcye's  case.  Hutt.  19.  i/o^.n.298.    Hal.MSS.— [Note  351.] 

i^)  See  Call,  on  Sew.  2d.ed.  146. 
3)  Because  he  is  bound  to  repair,  though  he  doth  holdihe  bank'.    46  £.  3. 
Waste  91.    Vid.  T.  6  Eliz.    Mo.  ».  173.    Hal.  MSS.— [Note  352.] 

(4)  Tenant  cannot  make  ra^lSf  where  none  voere  before.  />y.  332,  HaLMSS. 
—[Note  353.] 


L.  1 .  C.  7*  Sect  67.    Of  Tenant  for  yeares.  [53.  b. 

The  tenant  catteth  downe  tfees  for  reparations  and  seUeth 
them,  and  after  boyeth  them  againe,  and  imploys  them  about 
necessary  reparations,  yet  it  is  wast  by  the  veiKlition :  he  cannot 
sell  trees,  and  with  the  money  cover  the  house :  burning  of  the 
house  by  negligence  or  mischance  is  waste  (5). 

[u]  If  a  man  make  a  lease  for  life,  and  by  deed  grant  that  if  M  3  £•  3* 

any  waste  or  destruction  be  done,  that  it  shall  be  redressed  by  g^^^*  m,  \ 

neighbours,  and  not  by  suit  or  plea,  notwithstanding  an  action  of  fgi.  31^* 
wast  shall  lye,  for  the  place  wasted  cannot  be  recovered  without 
a  plea. 

[x]  Bractofif  Fleta,  and  Britton  doe  use  the  same  division  as  is  W  Bmctoo, 

aforesaid,  viz.  vastuniy  destruction  et  exUium,  in  their  proper  signi-  |i!r*  J        ^*"' 

fication.  iVnia!^* 

Now  somewhat  is  to  be  spoken  of  exile  or  destruction  of  men :  Wast.  135. 

exile  or  destruction  of  villaines,  or  tenants  at  wilh,  or  making  them  3  £•  3-  ^it. 

poore,  where  they  were  rich  when  the  tenant  came  in,  whereby  ^*Jf-  ^• 

they  depart  from  tlieir  tenures,  is  wast,     [a]  And  yet  the  statute  Wast.^i  18. 

of  GUmc*  speaketh  not  of  exflc,  but  it  is  comprehended  undec  the  10  h.  7. 

general  word  of  wast.    The  statute  of  fF.  1.  hath  destruetianemy  a  H.  6.  ti. 

the  statute  of  Magna  Charia  hath  vastum  et  destructumem^  the  9  H.  6. 53. 

statute  of  Meriebridge  hath  vastum,  tjenditumem  et  exilium  in  do*  w  ^  ^'.^ 

ftiibus^  boscisy  vd  hominibus,  Sfc.  F.N.B.  56H. 

But  wast  and  destruction  in  their  larger  sense  are  words  con«  &  55.  c. 

vertible.     [b]  Item  de  hoc  quod  dicit  vastum  et  exdiumy  sciendum  Regi»t.jadic.a6. 

ist  fuhd  non  sunt  referenda  ad  eundem  intdlectum^  sed  vastum  et  ['■Ip'^uc.  cap. 

iestructh  fer^  idem  sunty  vastum  idem  est  quod  destruction  et  e  ti    'i'rf^lf'* 

canverio^  *e  habent  ad  omncmdestruai<me^^rali^^^    ^  ^.^Ji'. 

[e]  Vastum  autem  et  destructio  Jer^  aquipolUnt  et  convertiUliter  cap.  93. 

se  habejit  in  domibusy  boscis,  et  gardinis ;  sed  exilium  did  poterit,  M  Bract,  lib.  4, 

cum  servi  manumittantur  et  ^  tenementis  suis  injuriose  ejiciantur,  riU  .    2i^* 

r>  ^  .  •••        It    >  J'  .       •''    '     ^'^  ^  [c]  Fleta.  Kb.  1. 

Fortuna  autem  et  tgnts  vel  hujusmoai  evenius  tnopmatt  omnes  te-  ^1  u. 

nenles  excusant, 

[d]  No  person  shall  have  an  action  of  wast,  unlesse  he  hath  the  [d]  7  £.  3. 

immediate  state  of  inheritance,  but  sometime  another  shall  joyne  54 J>' 

with  him  for  conformity.    As  if  a  reversion  be  granted  to  two,  ^a  JL^e^iu 

and  to  the  heires  of  one ;  they  two  shall  joyne  m  an  action  of  13  h.  7*. 

wast :  and  in  like  sort  the  surviving  coparcener  and  the  tenant  37  H.  a.  la- 

by  the  curtesie  shall  ioyne  in  an  action  of  waste:  and  if  two  joyn-  F-  N.  B.  69.  f. 

tenants  be,  and  to  the  heires  of  one  of  them,  and  they  make  a  L^^'      ^^v 

lease  for  life,  they  shall  joyne  in  an  action  of  waste  (7).    [e]  If  the  (5  Co.  j*i!) 

estate  tail  determine,  hanging  the  action  of  waste,  and  &e  pit.  [e]  s  H.  4!  at. 

becomes  tenant  in  taile  after  possibility,  the  action  of  waste  is 

gone.    U*]  If  the  tenant  doth  wast,  and  he  in  the  reversion  dyeth,  [/]  a  H.  4. 8. 

the  heyre  shall  not  have  an  action  of  waste  for  the  waste  done  (^) 

in  the  life  of  the  ancestor ;  nor  a  bishop,  master  of  an  hospitall, 

parson, 


(5)  But  now  by  the  6  Ann.  c.  31,  no  action  will  He  .against '^  tenant  for 
stibh  an  accident.  See  the  statute  more  fully  stated  in  note  7,  ante  53.  a. 
Note  also  the  passage  from  Fleta  cited  infra  by  lord  Coke. 


(6)  17  £.3.  50.    Hal.  MSS. 

(7)  Fif 


^ .  ^  FiTie  to  the  use  of  A,  for  lifey  remainder  to  B.  injee^  tpithtjotoerfbr  A* 
to  make  leases  Jbr  three^ives;  A*  makes  lease  accordii^hy  and ihe  lessee ^omimsU 
waste  i  A.  and  B,  shall  Join  in  viaste.  T.  4  Car.  C.B.  ^Sachev^eU'-s  toar. 
Hal.  MSS.~[Note  354.J 

(8)  21  H. 6.  46.    39  £.3,15.    421;.^.  S9.    *Hid.  9fS6. 


53.  b.  54.  a.]     Of  Tenant  for  yeares.     L.  1 .  C.  7.  Sect.  67- 

[g]  10K4. 1,  parson,  or  the  like,  in  the  time  of  the  predecessor,  [g]  And  so  if 

49  ^  3-  ^S'  lessee  for  yeares  doth  waste,  and  dyeth,  an  action  of  wast  lyetiv 

w  t  b/'^  ^^^  against  the  executor  or  administrator  for  waste  done  before 

38  E.  3. 17.  their  time.    But  if  two  coparceners  be  of  a  reversion,  and  waste 

44  £.  3.  8.  is  committed,  and  the  one  of  them  die,  the  aunt  and  the  neece 

45  £•  3-  3-  shall  joine  in  an  action  of  waste  (i  o). 
46E.3.  3»- 

1 1  E.  a.  Wwt.  115.    3  Mar.  Wast.  117.    8  E.  «.  Wast.  110.  (g)    (Ant.  42.  a.) 

[h]  94  E.  3. 37.       [/i]  If  lands  be  given  to  two  and  the  heires  of  one  of  them,  he 
50^  3-  3*  that  hath  the  fee  shiedl  not  have  an  action  of  waste  upon  the  statute 

/iSl*  *«l2r  V      of  Glouc.  for  that  they  are  joyn-tenants,  but  his  heire  shall  have 
5  Co.  75.  <^  action  of  waste  agamst  tenant  for  ufe. 

3  Ro.  Ab.  834.         Note,  after  wast  done  there  is  a  speciall  regard  to  be  had  to  the 
Post.  218.  b.)      continuance  of  the  reversion  in  the  same  state  that  it  was  at  the 

time  of  the  waste  done ;  for  if  after  the  waste  he  granteth  it  over, 

though  he  taketh  backe  the  whole  estate  again,  yet  is  the  was! 

dirounishable.     So  if  he  grant  the  reversion  to  the  use  of  himselfe 

ana.his  wife,  and  of  his  heires,  yet  the  wast  is  dispunishable,  and 

so  of  the  like ;  because  the  estate  of  the  reversion  continueth  not^ 

but  is  altered,  and  consequently  the  action  of  waste  for  waste 

done  before  (which  consists  in  privity)  is  gone. 

ftl  Bract,  lib.  4.       U^  -^  prohibition  of  waste  did  lye  against  tenant  by  the  cur* 

ioi3i5, 316,      teste  (11 1>  tenant  in  dower,  and  a  gardian  in  chivalry,  by  the 

317.  Fleta.Ub.1.  common  law,  but  not  against  tenant  for  life  or  yeares, 

cap.  11.    Brit,    because  ocj*  they  came  in  by  their  own  act,  and  he  r54,T 

Doct^  d  StDd.  °"8^^  ^'®  provided  that  no  wast  should  be  done.  I     a.  _r 

Kb.  3.  ca.  1.  13  H.  4.  3.  10  H.  3.  Wast.  143.  30  H.  6.  1.  4  II.  3.  Wast.  140. 
9  H.  3.  ibid.  136.  (10  Co.  116.  b.)  (3  Inst.  145.  Post  273.  399.  b.  5  Co.  77.  Sut. 
Glooc.  c.  5.) 

[t]  F.  N.  B.  56.  [1]  A  tenant  by  the  curtesie  or  in  dower  can  hold  of  none  but 

v  **■ '^^^"'P'  of  the  heire,  and  his  heires  by  descent,  and  tlierefore  if  they  grant 

li  E. -i^q*  ***  ®^®'  ^^^^  whole  estate,  and  the  grantee  dotli  waste,  yet  the  heire 

30  E.  3. 16.  sbaXl  have  an  action  of  waste  against  them,  and  recover  the  land 

38  E.  3.  33.  against  the  assignee :  but  if  the  neire  either  before  the  assignment 

11  H.  4. 18.  had  granted,  or  after  the  assignment  doth  grant  the  reversion  over, 

4£-,3-  ^5.  ^g  stranger  shall  have  an  action  of  waste  against  the  assignee, 

3  (^33.  because  m  both  cases  the  privity  is  destroyea:  in  all  other  cases 

Walker's  case,  the  action  of  waste  shall  be  brought  against  him  that  did  the  waste 

9  Co.  143.  (for  it  is  in  nature  of  a  trespasse)  unlesse  it  be  in  the  case  of  a 

Beaamont's  ward  [k] ;  for  there  if  the  gardian  doth  waste  and  assigne  over, 

(Tlnst.  303.  ^^  action  lieth  against  the  assignee  [/].     A  gardian  shall  not  be 

Dr.  and  Stud.  lib.  3.  c.  1.)  [k]  37  E.  3.  81.  36  E.  3.  Wast.  10.  (3)  [I]  13  H.  4. 3. 
Bract,  lib.  4,  316.  317.  Fleta  lib.  1.  c.  11.  Brit  168.  34  E.  3.  Wast.  146. 
44  E.  3. 37.     F.  N.  B.  59.  a.  &  60  g.  &  T. 

punished 


^9)  18  £.  4.  16.    10  H.  7,  5.    3  E.  3.  3.    Hal.  MSS. 
(  " 


^10)  Waste  amongst  tenants  in  common. — A,  makes  lease  to  B.Jbr  years  of 
tiao  parts  of  a  messuage  i  B*  commits  UKute.    It  wu  ruled  that  xuaste  Bes,  and 
shau  be  assigned  in  the  intirettfy  hut  that  the  recovery  should  be  of  onlu  two  parts 
qfthe  damages  and  of  two  parts  of  the  place  wasted.    P.  35  £hz.     jPoph.  n.  3. 
Wamftirdls  case.     Hal.  MSS [Note  355.] 

(11)  Some  have  thought,  that  at  common  law  waste  did  not  lie  against 
tenant  by  the  curtesy.    See  3  Inst.  301. — [Note  356.] 

(I)  7  £.  3.  34.    Hal.  MSS. 

(3)  36  E.  3.  JVaste  10.  is  contra.    Hal.  MSS. 


9 

L>  1 .  C  .7 .  Sect.  67.      Of  Tenant  for  y eares.  [54.  a. 

punished  for  waste  done  by  a  straneer,  it  is  so  penall  unto  hiniy 

lor  he  shall  lose  the  wardship  both  of  the  body  and  of  the  land  (3% 

though  the  waste  be  but  to  the  value  of  twenty  shillings ;  and  if 

that  8ufficeth  not  to  satisfie  for  the  wast,  then  he  shaU  recover  ' 

damages  of  the  waste,  over  and  above  the  losse  of  the  ward.   But 

tenant  by  the  curtesie,  tenant  in  dower,  tenant  for  life»  yeares, 

See.  shall  answer  for  the  waste  done  by  a  stranger,  and  shall  take 

their  remedy  over,     [m]  But  if  there  be  two  joyntenants  of  a  M  33  £•  3<  ^ 

ward,  and  one  of  them  doe  wast,  both  shall  answer  for  it.  ^'^'  ^-  (4) 

[n]  If  the  gardian  doth  waste,  and  the  heire  within  age  bring  [n]  44  £.  3. 17, 
an  action  of  waste,  the  gardian  shall  lose  the  wardship,  as  is  l^^^'^P* 
aforesaid ;  but  if  the  heire  bring  an  action  of  waste  at  nis  full  |^  ^  4^  ?**  ** 
^ge,  then  he  shall  recover  treble  damages,  for  then  he  cannot  ig  £.'  i[ 
lose  the  wardship.  Wast.  117. 

41  £.  3.  Wut  81.    3  £.  a.  Wast  3.    7  £-  3-  13* 

[o]  An  infant  and  baron  and  fern  shall  be  punished  for  waste  U>]  15  H.  3. 
«done  by  a  stranger,  and  so  shall  the  wife  that  hath  the  state  by  ^*^Jf'  **^ 
.survivour  for  wast  done  by  the  husband  in  his  life  time,  if  she  qh*/^^^ 
agree  to  the  estate,  though  there  hath  beene  variety  of  opinions  3  £.'  3, 13.  y$, 
in  our  bookes.  1 1  Ass.  1 1 . 

^1  H.  6.  34.  b.     33  H.  6.  31.  a.     43  £.  3.  33.     19  £.  3.  breve  346.     46  £.  3.  05. 

7  H.  6.  3.  b.     3  E.  3.  46.      10  E.  3.  17,   18.     9  E.  3.  43.      9  E.  3,  brcTe  348. 

17  E.  4  7.     9  H.  6.  53.     F.  N.  B.  36.  b.     Doct.  &  StucT  lib.  3,  c.  1.     33  H.  8. 

Wast  138.      8  Co.  44,  WiUingbam's  case. 

[p]  But  if  a  fern  tenant  for  life  take  husband,  and  the  husband  M  5  ^-  76* 
doth  waste,  and  the  wife  dieth,  no  action  of  wast  lyeth  against  the  Clifton's  case. 
husband  in  the  tenuit,  for  he  was  seised  but  injure  uxoriSf  and  his  fg  £|  ^  ^ut. 
wife  was  tenant  of  the  freehold ;  but  if  a  fern  be  possessed  of  a  sutbam. 
terme  for  yeares,  and  take  husband,  and  the  husband  doth  wast,   10  H.  6. 11,  is. 
and  the  wife  dieth,  the  husband  shall  be  charged  in  an  action  of  (^  ^^-  3oi-) 
waste,  for  the  law  giveth  the  terme  to  him, 

[q]  If  tenant  for  life  grant  over  his  estate  upon  conation,  and  [9]  30  £.  3.  16. 
the  grantee  doth  wast,  and  the  grantor  re-entreth  for  the  condi- 
tion broken,  the  action  of  wast  shall  be  brought  against  the 
grantee,  and  the  place  wasted  recovered. 

£r]  If  a  lease  for  life  be  made  to  a  villeine,  and  waste  is  done,  [r]  48  R  3. 19. 
the  lord  entreth,  he  shall  not  be  punished  for  the  waste  done  be- 
fore, but  for  waste  done  after,  he  shall. 

[s]  An  occupant  shall  be  punished  for  waste ;  and  so  if  an  estate  ['If  ^'  P' 
be  made  to  A.  and  his  heires  during  the  life  of  B.  A.  dieth,  the  ch^t»rf 
heire  of  A.  shall  be  punished  in  an  action  of  waste.  Worcester's 

case.    10  Co.  9.  b.    (3  Bo.  Abr.  8a6.) 

[i]  If  a  lease  be  made  to  A.  for  life,  the  remainder  to  B.  for  m  4  £.  3.  is. 
life,  the  remainder  to  C.  in  fee,  in  this  case  where  it  is  said  in  the  Cote's  case.   , 
Register^  and  in  F.  N.  B.  that  an  action  of  wast  doth  lie,  it  is  to  3 1^  3- 18. 
be  understood  after  the  death  or  surrender  o£ B.  in  the  meane  ^'^'^  ^    ' 
lemainder,  for  during  his  life  no  action  of  waste  doth  lie  (5).  ^oE.  3. 3. 

33  E.  3.  Wast.  144.  1 1  E:  3.  resoeit  1 18.  10  E.  4.  9.  Regist.  74.  3  Co.  93.  inter 
Piwet  and  Caiie  in  Bingham's  case.  5  Co.  7$.  Fagot's  case.  10  Co.  44.  Jenningfs  case. 
F.N.  B.  69.  h.    4E.  3. 18. 

But 


(3)  Value  of  wardship  not  lost.    Vid.  Dy.  35.     a8  H.  8.    Bendl.  n.  33.  - 

(4)  3E.3.  18.    Hal.MSS. 

(5)  But  though  action  of  waste  doth  not  lie  in  this  case  on  account  of  the 
intermediate  remainder  for  life,  yet  a  court  of  equity  will  interpose  by  injunc-* 
iion  to  prevent  waste.  See  3  Atk.  951  and  a  10. — [Kote  357.] 


54.  a.]       Of  Tenant  for  yeares.        L.  1.  C.  7.  Sect.  67. 

But  if  a  lease  for  life  be  made,  the  remainder  for  yeares^  the 
remainder  in  fee,  an  action  doth  lie  presently  during  the  terme  in 
remainder,  for  the  meane  tenne  for  yeares  is  no  impediment. 

But  if  a  man  make  a  lease  for  life  or  yeares,  and  after  granteth 

the  reversion  for  yeares,  t]ic  lessor  shaQ  have  no  action  of  waste 

during  the  yeares,  for  he  himself  hath  granted  away  the  reversion, 

[*]  4  E.  3.  i8.     in  respect  thereof  he  is  to  maintaine  his  action.     T*]  Otherwise 

F.  th.  Wast.  18.   it  is,  if  he  had  made  a  lease  in  reversion,  which  had  been  but  a 

future  interest;  for  there  an  action  of  wast  lieth  during  the 

terme,  and  so  is  the  booke  to  be  understood,  and  the  terme  shall 

be  saved  in  that  case. 

[u]Merlebrid^       [u]  No  action  of  wast  lieth  against  a  gardian  in  socage,  but  an 

cap.  17.  account  or  trespasse,  nor  against  tenant  by  statute  staple,  &c.  or 

Wa»t.  100.     14  E.  3.  Wast  107.     a  E.  3.  Wast.  i.      28  H.  6.  Wast.  9.      3a  H.  6.  7. 
F.  N.  B.  69  £. 

■ 

[«]  11  H.  tf.  [tij]  If  tenant  for  life  or  yeares  or  their  assignee  make  a  grabt 

^£-6*  over,  and  notwithstanding  take  the  profits,  an  action  of  wast  lieth 

Bootiifi's  case  Against  him*  by  him  in  the  reversion  or  remainder  by  the  .statute, 

Nota  (7). 

M  8  £.  3.  [x]  If  wast  be  done  sparsim  here  and  there  in  woods,  the  whole 

Wast.  11a.  woods  shall  be  recovered,  or  so  much  wherein  the  wast  sparsim 

w^  t^    6  '^  done.     And  so  in  houses  so  many  rooms  shall  be  recovered 

4  e!  3.^32.  wherein  there  is  wast  done ;  but  if  wast  be  done  sparsim  throi^- 

15  H.  7. 11.  out,  all  shall  be  recovered.    It  hath  beene  said  that  if  the  haD  be 

15  £•  3*  wasted,  the  whole  house  shall  be  recovered,  because  the  whole 

Wast.  134.  house  is  denominated  of  the  hall :  but  later  authority  is  to  tlie 

^^f^  coDtauy. 

18H.8. 1.  (8)  [y]  Ihere  is  waste  of  a  small  value,  as  Bracton  saith.  Nisi 

[if]  Bract,  lib.  4,  vastum  ita  modicum  sit  propter  auod  non  sit  inquisitiojacienda.  Yet 

<^- 3^^*  trees  to  the  value  of  three  shillings  and  foive  pence  hath  beene 

04  E  9  '^  adjudged  wast,  and  many  things  together  may  make  waste  to  a 

Wast.  146.  value  (9).    But  let  us  now  returne.to  our  author  ( lo*) 

14  U.  4. 1 1.  b.    F.  N.  B.  60.  c.  temps  E.  1.    Wast.  134.     19  H.  6. 8.  (1 1) 


(6)  Vid.  F.  N.  B,  58.     Grantee  of  reversion  shall  have  Wiste,     Hal.  MSS. 

(7)  F.  M  B.  59.  C.    Hal.  MSS. 
m  ^K  3.24.    Hal.  MSS. 

(9)  Vid.  Hil  40  Eliz.'C.  B.  n.  o.  Thome's  case,  C.  C.  Waste  to  the  mlue 
of^d.     Hal.  MSS. 

(10}  It  ou^t  to  be  to  the  value  qf.4X>d.  at  least.  Nay  n.  18.  Thore  /ind 
Thomas.  Ha).  MSS.— See  Noy  4<— 'As  lord  Hale  ounces  so  fice^ijient  a  r^e- 
rence  to  Novs  Reports^  it  may  not  be  amiss  to  apprise  the  student,  that  though 
the  book  is  known  by  the  name  of  that  very  learned  Uv^yer,  yet  there  is  not 
the  least  reason  to.  suppose,  that,  such  a  loose  collection  of  notes  was  intended 
by  him  for  the  public  eye.  In  an  edition  of  Noy's  Reports  penes  editorem, 
there  is  the  foDowing  observation  upon  them  in  manuscript.  A  simple  collection 
of  scraps  of  cases  made  by  Serjeant  Size  from  Noys  loose  papers^  and  imposed 
upon  themorUJbr  the-  rnorts  of  that  vile  prerogative  feUofw  Nou»  This.account 
of  Noy*s  Reports,  which  was  probably  written  soon  after  the  mist  publjic^tion  jn 
16569  though  expressed  in  terms  inexcuseably  gross,  contains  an  anecdote  not 
jltogetber.useless^Note  358*] 

.(u).ojfir..6.66.    HaLMSS. 


I..  1 .  €.  7.  Sect.  67.    Of  Tenant  for  yeares.  [54. a.  54.  b. 

'  "  Ji  tvrit  qftvastc"  See  in  the  Prgisfer  five  sevcrall  writs  o'f 
jwrast ;  two  at  the  common  law  for  wast  done  by  tenant  in  do'Weit*, 
or  the  gardian ;  an^  three  by  speciall  or  statute  law,  for  waste 
^one^by  tenant  for  life,  for  yeares,  and  tenant  by  the  curtesie. 

[54  "1       c:5*  "  The  tcrii  shall  say.''    The  writs  originall  of  the 
V    J  Register  [z]  (as  Bracton  saith)  were  formed,  and  of  W  ^^d-  Bract, 
course  had  their  first  authority  by  act  of  parliament ;  ji***  ^  *•  Jj*3'  ^' 
and  therefore  without  an  act  of  parliament  they  cannot  be  altered,  cap!*ift.    * 
or  changed,  which  is  proved  by  the  statute  of  JV,<i.  cdp.  24,  SeetheS^^°^ 
^vhereby  remedy  is  provided  in  many  cades.    But  heare  wh^t  Part  of  the 
Bracton  saith,  Sunt  qtuedam  brevia  Jbrmata  in  suis  casibus,  it  iwdtntes. 
qucedam  de  cursu,  qua  concilio  totius  reg?n  sunt  approbata^  qtuB        *'  ^^'  *^ 
•mtidem  mutari  non  possunty  absque  eorunaem  coniraria  voluntate* 
Magistralia  autem  stgp^  variant  ur  secundum  varietatein.casuumy  &c. 
And  this  is  the  reason  that  in  this  case  of  halfe  a  yeare.the  words  Devasto, Bract, 
of  the  writ  shall  be  without  change,  quod  tenet  ad  tcrminum  anno-  H.  4.  f.  315, 316. 
<ruin,  and  the  pi*  must  make  a  speciall  declaration  according  tb  3i7Flct»,  li.  1. 
his  case,  for  otlierwise  he  should  he  without  remedy.    In  this  ^'  "*  g^ttOT 
particular  case,  the  statute  of  Qlouc.  cap.  5,  which  ;^iveth  tlie  foij^ea  &  168. 
xiction  of  waste  against  the  lessee  for  life  or  yeares  (which  lay  not  46  E.  3.  31. 
against  them  at  the  common  law)  6peaketh  of  bne  that  holdeth  F.  N.  B.  60.  c. 
for  tcarme  of  yeares  in  the  plural  number ;  and  yet  here  it  ^  ^^o^^'u  v 
appeareth  by  the  authority  of  Littleton,  that  although  it  be  a  yu.y.'a 
penairiaw,  whereby  treble  damages  and  the  place  wasted  shall  i^ii.  a.  la. 
l)e  recovered,  yet  a  tenant  for  halfe  a  yeare  being  witliin  the  18E.  3.  a7. 
same  raischiefe,  shall  be  within  the  same  remedie,  though  it  be  (Dr.  &  Stud, 
out  of  the  letter  of  the  law;  for  Qui  heeret  in  litera,  heeret  in  yy^Marlc? 
eortice,  which  is  an  excellent  example,  whereupon  in  many  like  bridge,  ca.  03. 
cases  a  man  may  settle  a  certaine  judgment      1  ou  may  observe  q.  Part  of  the 
in  the  said  ancient  authors,  what  remedie  was  given  for  wast  at  Institutes. 
the  common  law,  and  against  whom,  and  whkt  was  adjudged 
waste,  destruction,  and  exile. 

In  many  cases  a  tenant  for  life  or  yeares  may  fell  down  timber 
to  make  reparations,,  albeit  he  be  not  compellable  thereunto,  and 
shall  not  be  punished  for  the  same  in  any  action  of  waste.  Aj  [a]  [«}  ^  h  8. 1. 
if  a  house  be  ruinous  at  the  time  of  the  lease  made,  if  the  lessee  (n  Co.  47. 
puffier  the  house  to  fall  down  he  is  not. punishable,  for  he  is  not  79* b-  ^^'  ^S) 
bound  by  law  to  repair  the  house  in  that  case.    And  yet  if  he 
<;ut  down  timber  upon  the  ground  so  letten,  and  repaire  it,  he 
may  well  justifie  it;  and  the  reason  is,  for  that  the  law  doth 
favour  the  supportation  or  maintenance  of  houses  of  hid}itation 
for  mankind.      And  therefore  if  two  or  more  jojmtenants  or 
tenants  in  Com'mon  be  of  a  house*  of  habitation,  and  the  one  will 
not  repaire  the  house,  the  other  shall  have  by  the  law  a  writ  of 
de  reparatione  Jacienda,  and  the  writ  saith,  ad  sustentationem  F.N.B.fo.  197. 
ejusdem  domus  teneantur.    So  it  is  if  the  lessor  by  his  covenant 
undertakcth  to  repaire  the  houses,  ^et  the  lessee  (if  the  lessor 
doth  it  not)  may  with  the  timber  growing  upon  the  ground  repair 
it,  though  he  be  not  compellable  thereunto  (i).    In  the  same 
manner,  if  a  man  make  a  lease  of  a  house  and  land  without  im« 
l>eachment  of  waste  for  the  house,  yet  may  the  lessee  with  the 
timber  upon  the  ground  repaire  the  house,  though  he  may  utterly 

waste 


( 1 )  But  if  lessee  covenants  to  repair  and  doth  not  repair,  toaste  vritt  not  lie* 
39  E.  3. 43.    21  H.  6. 6.    Dy.  1^8.    Hal.  MSS.— [Note  359.] 


54.  b.]  Of  Tenant  for  yeares.      L.  1.  C.  7.  Sect.  67. 


(H6b.  Q34-) 

m  ly  E.  3. 7. 
9  H.  6. 66* 
19  H.  G.'i8. 

9B.4-36- 
19  £.4.8. 

F.  N.B.  149.  c 

&  59.11. 

WsCo.  n. 

Sander^j  case. 

(I  Co.  46.) 


waste  it  if  he  will ;  and  so  in  many  other  cases.     A  man  hath 
land  in  which  there  is  a  mine  of  coales,  or  of  the  like,  and  maketh 

!^]  a  lease  of  the  land  (without  mentioning  any  mines)  for  life  or 
or  yeares,  the  lessee  for  such  mines  k&  were  open  at  the  time  of 
the  lease  made,  may  digge  and  take  the  profits  thereof.  •  c]  But 
he  cannot  digge  for  any  new  mine,  that  was  not  open  at  the  time 
of  the  lease  made,  for  that  should  be  adjudged  waste.  And  if 
there  be  open  mines,  and  the  owner  make  a  lease  of  the  land,  with 
the  mines  therein,  this  shall  extend  to  the  open  mines  onely,  and 
not  to  any  hidden  mine  (2) :  but  if  there  be  no  open  mine,  and 
the  lease  is  made  of  the  land  together  with  all  mines  therein, 
there  the  lessee  may  digge  for  mines,  and  enjoy  the  benefit 
thereof,  otherwise  those  words  should  be  void.  I  have  been  the 
more  spacious  concerning  this  learning  of  waste,  for  that  it  is 
most  necessary  to  be  knowne  of  all  men  (3). 

Now  hath  Littleton  spoken  of  an  estate  for  life,  and  an  estate 
for  yeares  in  several!  persons.  Now  let  us  see  how  they  stand 
simul  and  semel  in  one  person. 

If  a  man  letteth  lands  to  another  for  life,  the  remainder  to  him 
for  21  yeares,  he  hath  both  estates  in  him  so  distinctly,  as  he  may 
ffrant  awAy  either  of  them ;  for  a  greater  estate  may  uphold  a 
lesser,  but  not  i  converso  ;  and  therefore  if  a  man  make  a  lease 
to  one  for  21  yeares,  the  remainder  to  him  for  terme  of  his  life, 
the  lease  for  yeares  is  drowned. 

[d]  If  a  man  make  a  lease  for  life  to  one,  the  remainder  to  his 

executors  for  21  yeares,  the  terme  for  yeares  shall  vest  in  him  (4) ; 

for  even  as  ancestor  and  heire  are  correlatroa  as  to  inheritance ; 

^  ^  (as  if  an  estate  for  life  be  made  to  A,  the  remainder  to  B.  in 

Quid  juris  cl.  5.  taile,  the  remainder  to  the  right  heires  of  A.  tlie  fee  vesteth  in 


Covenant  S5. 

19  E- 3- 

Covenant  94. 

39  E.  3. 


17  E.  3.  99, 
46  E.  3. 31. 

40E-3-5- 
1 1  H.  4.  34. 

i4£lu. 

nVer  309. 

M.40&  41. 


A,  as  it  had  been  limited  to  him  and  his  heires) ;  even  so  are  the 
testators  and  the  executors  correlativa  as  to  any  chattel!.  And 
therefore  if  a  lease  for  life  be  made  to  the  testator,  the  re- 
mainder to  his  executors  for  yeares,  the  chattel  shall  vest  in  the 
lessee  himselfe,  as  well  as  if  it  had  been  limited  to  him  and  his 
executors. 


EUcinCom. 

B«ic.  Rot  9915,  in  tresp.  inter  Sparke  &  Sparke.    Hill.  49  Eliz.    Sir  John  Savage*9  case 

in  Cori^  Wardorum.  (9  Bo.  Abr.  47. 418.    Mo.  100. 339. 666.    9  Leon.  6.    Yelv.  85.) 


See  ante  53.  b.  and  n.  1,  there. 


(3)  S , 

(3)  Seeftirther  as  to  waste  in  the  several  Abridgments,  tide  fVaste,  and 
Fulb.  2.  part,  Paral.  Dial.  5.  fol.  49.  b. 

(4)  50  Ass,  1.  And  per  curiam  in  Sparkes's  case  adjttdgedy  that  it  shall  go 
to  ^  administrator.  Vide  tamen  M.  44,  45  Eliz.  Moore*s  Reports^  ft.911, 
contra.    Vid.  4  &  5  P.  and  M.    Bendl.  n.  1 15.    Gravenor's  case.    Hal.  MSS« 


Chap. 


L.  1 .  C.  8.  Sect.  68.      Of  Tenant  at  WiU.  [  55.  a. 


^55.103-  Ch  A  p.  8.       Of  Tenant  at  Will.       Sect.  68. 

HTENANT  at  will  is,  where  lands  or  tenements  are  let  by  one  man  to 
another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by  force 
of  which  lease  the  lessee  is  in  possession.  In  this  case  the  lessee  is  called 
tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for  the  lessor 
may  put  him  out  at  what  time  it  pleaseth  him.  Yet  if  the  lessee  soweth 
the  land,  and  the  lessor,  after  it  is  soMne  and  before  the  come  is  ripe,  put 
him  out,  yet  the  lessee  shall  have  the  come,  and  shall  have  free  entry 
egresse  and  regresse  to  cut  and  carrie  away  the  come,  because  he  knew  not 
at  what  time  the  lessor  would  enter  upon  him.  Otherwise  it  is  if  tenant 
for  yeares,  which  hnoweth  the  end  of  his  terme,  doth  sow  the  land,  atid 
his  terme  endeth  before  the  corn  is  ripe.  In  this  case  the  lessor,  or  he  in 
the  reversion  shall  have  the  come,  because  the  lessee  knew  the  certainty  of 
his  terme  and  when  it  would  end. 

"  n^ENANT  at  mil  is,  where  lands  or  tenements  are  let  by  one  Flcta,Ub.  3. 

man  to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  *^*P*  *^ 

UsMT,  SfcJ'     (1)  It  is  regularly  true,  that  every  lease  at  will  must  (1  Ro.  Abr. 

in  law  be  at  the  will  of  both  parties,  and  therefore  when  the  lease  858/) 

is  made,  to  have  and  to  hold  at  the  will  of  the  lessor,  the  law  *?  IV  |'  *' 

implyeth  it  to  be  at  the  will  of  tlie  lessee  also;  tor  it  cannot  J  E.4.i.'*b. 

be  onely  at  the  will  of  the  lessor,  but  it  must  be  at  the  will  of  the  10  £.  4.  id!  b. 

lessee  also.     And  so  it  is  when  the  lease  is  made  to  have  and  to  31  H.  7. 38. 

hold  at  the  will  of  the  lessee,  this  must  be  also  at  the  will  of  the  »3  JJ-  8.  i». 

lessor ;  and  so  are  all  the  bookes  that  seeme  prima  facie  to  differ,  ^^  "*  81114. 
cleerlj  reconciled  (3). 

'^  Because  he  hath  no  certain  nor  sure  estate,  S^c"  AUa  possessio  Fleta,  lib.  3, 
est  prtBcaria,  et  alia  proprece  concessa,  ut  si  quis  sine  scnpto  con-  c*P- 15- 

cesserit 


(1 )  31  H.  6.  37.  Lease  for  years  with  praoiso  that  lessor  may  enter  at  his  will 
is  a  lease  at  will.  Per.  Past.— 21  H.  6.  37.  A.  granU  to  B.  that  he  may  sow 
A:s  land,  which  is  done  accordingly  ;  yet  A.  shall  have  the  emblements,  because 
B.  hath  not  an  interest.  Pen  Past  Hal.  MSS.— See  ace  as  to  the  former 
case,  14  H.  8. 12,  and  by  Yelverton  justice  in  Litt.  Rep.  235,  and  Hetl.  128.— 
[Note  360.] 

(2)  49  if.  6. 18.    20  £.4. 9.    Hal.  MSS.  u  ^ 

(3)  See  further  as  to  the  manner  in  which  an  estate  at  will  may  be  created 
by  act  ofthepaHies,  or  arise  by  act  of  law,  Vin.  Abr.  Estate,  S.  b.  and  T.  b. 
Com.  Dig.  Estates,  H.  1.  2.  In  4  Burr.  v.  3.  page  1609,  it  is  said,  that  m  the 
country  Teases  at  will  in  the  strict  legal  notion  being  found  extremely  mcon- 
venient,  exist  only  nationally.  But  this  observation  I  presume  means,  not  that 
estates  at  will  may  not  arise  now  as  well  as  formerly,  but  only  that  it  is  no 
longer  usual  to  create  such  estates  by  express  words,  and  that  the  judges 
incline  strongly  against  implying  them.  See  2  Blackst,  Comment.  147-— 
[Note  361.] 

Vol.  I.  Q 
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cesserit  alicui  hahitationem  vd  usumfrudum  in  re  sua  tenenda  ad 
voluntatem  suamy  hac  quidem  possesHo  pracaria  est  el  nuda,  h) 
quod  tempestive  et  intempesttve  pro  voluntaie  damini  pcierit 
revocari* 

(5  Co.  ^5.  k.  "  Yet  if  the  lessee  sofmeth  the  land,  And  the  lessor^  after  it  it 

1  Sid.  339.)        sGtone,  S^c*'    (4)  The  reason  of  this  is,  for  that  the  estate  of  th^ 
lessee  is  uncertaine,  and  therefore  lest  the  ground  (5)  should  be 
unmanured,  which  should  be  liurtfull  to  the  common-  ' 
wealthy  he  ^  shall  reape  the  crop  which  he  sowed  in  r55,*l 
peace,  albeit  the  lessor  doth  determine  his  wil  before  I     k  "  J 
It  be  ripe.     And  so  it  is  if  he  set  rootes,  or  sow  hempe 
'18 £.4.  id.         or  flax,  or  any  other  annual  profit,  if(i)  afler  the  same  be 
(Cro,Cha.5t5.)  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee  dieth,  yet  he 
Temps  £.1.        oi"  his  executors  shdl  have  that  yeare's  crop.    But  if  he  plant 
br.s5.    10  Ass.  young  fhitt  trees,  or  yong  oaks,  ashes,  elmes,  &c.  or  sow  the 
pl-  ^-  ground  widi  acomes,  &c.  there  the  lessor  may  put  him  oat  oot- 

^6£  ^  ?         withftandfDg,  because  they  wUl  yeeld  no  present  annuall  profit. 
7H.4. 17.  -^^^  ^^^  ^  ^^^  ^^y  proper  to  a  lessee  at  will,  that  when  the 

7  Ass.  19.  lessor  determines  his  inVL  that  the  lessee  shall  have  the  come 

A  Co.  116.  sowne,  &c.  but  to  every  particular  tenant  that  hath  an  estate 

(^^  ?**        incertaine,  for  that  is  the  reason  which  Littleton  expresseth  in 
Hob^iAa.  these  words  (because  he  hath  no  certain  nor  sure  estate)  (2).    And 

5  Co.  85.  therefore  if  tenant  for  life  soweth  the  ground,  and  dieth,  his 

iRo.Abr.  737.)  executors  shall  have  the  come,  for  that  his  estate  was  uncertaine, 

and  determined  by  the  act  of  God  (3).  And  the  same  law  is  of  the 

lessee 

■i<i»i»      ■■■■III I       i-iii      I  I  I    -..     - 

(4)  9  £.  3.  24,  is  according  to  Littleton*s  diversit^f  and  so  is  the  11  H.  4. 90. 
But  lessee  at  voiU  in  such  case  of  entry  of  the  lessor  before  sawing  shaU  not  have 
the  costs  of  plowing  and  manuring.  Hal.  MSS — See  S.  C.  ace.  in  Bro.  Abr. 
EmUefnentSf  pi.  7,  and  Tenant  by  Copie,  pi.  3. — [Npte  362.] 

(5)  Bid  if  lessor  ccvenanis  that  lessee Jbr  years  shaU  have  the  emblements  mhieh 
are  growing  at  the  end  of  the  term^  there  the  property  of  the  com  is  nell  trans- 

Jerred  to  the  lessee,  though  it  be  not  severed  during  the  term.     Hob.  case  175* 
Grantham  and  Hawle^ — Hal.  MSS — See  Hob.  133,— [Note  363.] 

(1)  If  lessee Jbr  life  of  a  hop-ground  dies  in  August  b^ore  severance  of  the 
hops,  the  executor  shall  have  tnem,  though  growing  on  ancient  roots.  Adjudged 
M.  13  Car.  B.  R.  Crook  n.  13.  Latham  and  Atwood.  Hal.  MSS.— See  Cro. 
Cha.  515. — [Note  364.] 

(2)  A,  seised  in  fee  sows  the  land,  and  devises  to  B.  Jbr  life,  remainder  to  C 
in  fee,  and  dies  brfore  severance.  Ruled,  1.  The  executor  of  A.  shall  not  have  the 
emblements,  2.  IfB.  dies  before  severance,  his  executor  snail  not  hare  them,  but 
they  shall  go  to  htm  in  remainder.  But,  3,  if  the  devise  had  been  only  to  B.  and 
B.  had  died,  there  the  executor  ofB.  shotdd  have  had  the  com,  ihoagh  B.  did  not 
sow.  M.  20  Jac.  C.  B.  n.  22.  Spencer's  case.  Winch.  51.  M.  5  Jac.  C.  B. 
Skele  and  Arnold.  Vid.  Hob.  1 32.  Hal.  MSS.— See  ace.  as  to  the  first  piwit, 
Cro.  Eliz.  61 .  Yet  it  seems  agreed,  that  executors  shall  have  the  com  gnmine 
as  against  an  heir.  See  Hob.  132.  3  Salk.  160.  1  Ventr.  187.  3  Atk.  16, 
the  opinion  of  Saund.  ch.  j.  m  Lill.  Pract.  Reg.  tit.  Emblements,  and  the  year- 
bdoks  cited  m  Com.  Dig.  Biens,  G.  2.  It  is  not  easy  to  account  for  this  dis- 
tinction, which  gives  com  growing  to  the  devisee,  but  denies  it  to  the  heir; 
though  it  has  been  attempted.    See  Gilb.  Law  of  Evid.  250.— [Note  365.] 

(3)  Whether  executor  of  tenant  in  dower  shall  pay  rent  on  the  statute  ^ 
Merton,  vid.  Keilw.  125.    Hal.  MSS.— This  annotation  by  lord  Hale  reouires 
explanation.    Bv  the  statute  of  Merton  ao  H.  3.  c.  2,  the  widow  may  oevise 
the  corn  on  the  land  she  holds  in  dower,  which|  as  some  of  our  most  ancient 

*^  writers 
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lessee  for  yeares  of  tenant  for  life  (4).    So  if  a  man  be  seised  of 
land  in  the  right  of  his  wife,  and  soweCh  the  ground,  and  he 
dieth,  his  executors  shall  have  the  cocne,  and  if  his  wife  die 
before  him  he  shall  have  the  come  (5).    But  if  husband  and  wife 
be  iointenants  of  the  land,  and  the  husband  soweth  the  ground, 
and  the  land  surviveth  to  the  wife,  it  is  said,  [a]  that  she  shall  [a]  8  Ass.  ai. 
have  the  corne  (7).    If  tenant  jmr  terme  d^auter  vie  soweth  the  ^^3-  54* 
ground,  and  cestyquevie  dieth,  the  lessee  shall  have  the  corne.  Jj7"2i^'    ^^\ 
If  a  man  seised  of  lands  in  fee  hath  issue  a  daughter  and  dieth,  C^~-^^»-5»6.; 
his  wife  being  enseint  with  a  son,  the  daughter  soweth  the  ground, 
the  Sonne  is  borne,  yet  the  daughter  shall  [6]  have  the  come,  pi  16  H.  6. 6. 
because  her  estate  was  lawful,  and  defeated  by  the  act  of  God, 
and  it  is  pood  for  the  commonwealth  that  the  ground  be  sowne  (8). 
[c]  But  if  the  lessee  at  will  sow  the  ground  with  come,  &c.  and  [c]  5  Co.  116. 
after  he  himself  determine  his  will  and  refuseth  to  occupy  the  0Uuufscue.(9^ 
ground,  in  that  case  the  lessor  shall  have  the  come,  because  he  (1  Ro.  Abr. 
loseth  his  rent.    And  if  a  womaii  that  holdeth  land  durante  726.) 

viduiUite 


•*«■ 


writers  have  thought,  she  coi)Id  pot  do  before ;  but  t|ie  statute  saves  customs 
and  services  due  in  respect  of  the  land  which  the  widow  held  in  dower.  Now 
in  die  ease  of  Keilway  it  is  asserted,  that  under  this  statute  the  wife's  executors 
may  retain  the  land  till  they  can  reasonably  carry  the  com  out  of  the  land ;  and 
this  I  apprehend  gave  occasion  to  the  query,  whether  the  executors  shall  not 
pay  rent.    See  a  Inst.  80,  81. — [Note  366.J 

(4)  See  Gouldsb.  144. 

( jf)  But  it  is  said,  that  if  the  landtoas  scKon  before  the  marriage,  the  laije  shall 
have  the  com.     1  Ro,  Abr.  'ji'j,  pt,  17. — [Note  367.]' 

(6)  7  Ass,  13.     10  Ass.  6.    7  E.  3. 57,    Hal.  MSS. 

(7)  In  Skele  and  Arnold,  M .  5  Jac.  C.  B.  n.  5.  D.  D.  the  court  vsas  divided  on 
the  point,  tohether  the  vsife  should  have  the  emblements;  hut  it  toas  ac^udged,  that 
she  should  not.  But  in  P-  26  £1.  C.  B.  n.  4.  £.  E.  in  Bretvste/s  case  it  was 
adjudged,  that  the  voife  shall  have  them,    Hal.  MSS* — See  Skele  and  Arnold  in 

I  Ro.  Abr.  727,  pi.  16.  Noy  14(),  and  Dy.  3! 6.  a.  in  marg.  and  further  on  the 
subject  in  the  books  cited  Yin.  Abr.  Emblements,  pi.  16,  and  Com.  Dig.  Biens, 
G.  a.— [Note  368.] 

(8)  See  ante  11.  b.  and  n.  4,  there  in  respect  to  intermediate  profits,  where 
an  estate  vested  is  devesjted  by  the  birth  of  a  posthumous  child.  To  the 
observation  in  that  note  it  may  be  useful  to  add,  that  there  is  an  important  dis- 
tinction as  to  mesne  profits  between  real  estate  and  personalty,  llie  law  will 
not  permit  the  freehold  of  land,  except  in  certain  special  cases,  to  be  in 
abeyance ;  and  therefore  where  an  estate  is  to  arise  on  a  contingency,  the  fVee- 
hold  must  vest  in  some  person  in  the  mean  time,  either  in  the  heir  or  some 
other  person  who  takes  subject  to  the  contingency ;  and  that  person,  whoever 
he  is,  nas  the  right  to  the  mesne  profits  for  nis  own  benefit,  unless  they  are 
otherwise  disposed  of  by  express  provision  of  the  parties,  as  in  the  case  of 
trustees  to  preserve  contingent  remainders,  who  are  generally  directed  how  to 
apply  the  profits  they  receive,  or  by  aict  of  parliament,  as  by  the  10  and 

I I  W.  3.  c.  16,  which  preserves  contingent  remainders  fbr  posthumous  chil- 
dren, where  there  are  no  trustees  for  that  purpose,  and  gives  such  children  the 
estate  in  the  same  manner  as  if  they  were  bom  in  the  life- time  of  the  father,  and 
m  therefore  construed  to  carry  the  profits  from  the  father's  death.  But  the 
case  of  personalty  is  different,  for  the  ri^ht  to  that  may  be  in  suspense  and 
contuig€»icy,  and  generally  during  the  time  it  continues  so  the  profits  accu- 
mulate till  the  vestmg  of  the  papital  happens,  and  then  are  addea  to  that  aiid 
belong  to  the  same  person.  See  3  P.  vlTms.  305,  a  Atk.  473,  and  Feam.  on 
Conting.  Kern.  2d  ed.  i73»-— [Note  369O 
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[cTJOland's  induitate  sud  soweth  the  ground  and  taketh  husband  [<{],  the 
case  ubi  supra,  lessor  shall  have  the  embleaments,  because  that  the  determina- 
1 1  Jo^M  b  )  ^^^  ^^  ^^^  owne  estate  grew  by  her  owne  act-  But  where  the 
estate  of  the  lessee  being  incertaine.  is  defeasible  by  a  right  para- 
mount, or  if  the  lease,  determine  by  the  act  of  the  lessee,  as  by 
W  33  E.  3-  forfeiture,  comlition,  &c.  [e]  there  he  that  hath  the  right  para- 
*"^;*  g^^       mount,  or  that  entreth  for  any  forfeiture,  &c.  shall  have  the 

OiMid'f caic  ubi   COme(lo). 

supra.  If  a  disseisor  sow  the  ground  and  sever  the  come,  and  the 

[/]J7 H. 6. 1.  disseissee  re-enter,  [/]  he  shall  have  the  come,  because  he 

laE  4^  entreth  by  a  former  title,  and  severance  or  remooving  of  the 

14  R  4. 6.  come  altcreth  not  the  case,  for  the  regresse  is  a  recontinuation  of 

15  £•  4*  31-  the  freehold  in  him  in  judgment  of  law  from  the  beginning  (ii). 

3  H.  7. 1.  [jr]  If  tenant  by  statute  merchant  soweth  the  ground,  and  then 

&^7-i7-         a  sudden  and  casuall  profit  falleth  by  which  he  is  satisfied,  he 

10  h!  4. 1.         ^^  ^^^  ^^  embleaments (is). 
a8  H.  8.  3a.  Dyer,    [g]  44  £.  3.  15.    ileU,  lib.  3,  cap.  15. 

IK]  36  H.  6.  24.  "  The  lesior  tnay  put  him  011^."  There  is  an  expresse  ouster ^ 
aiH.6.g.  ^oA  implied  ouj^er;  an  expresse,  as  when  the  lessor  commeth 

3i£  ^5  upon  the  land,  and  expressly  forewarneth  the  lessee  to  occupy 

PI.  Cora,  panon  the  ground  no  longer ;  an  implyed,  as  if  the  lessor  without  the 
de  HonyUnd's  consent  of  the  lessee  enter  into  the  land,  and  cut  downe  a  tree, 
cMii'  this  is  a  determination  of  the  will,  for  that  it  should  other- 

wise be  a  wrong  in  him,  unlesse  the  trees  were  excepted,  and 
then  it  is  no  determination  of  the  will,  for  then  the  act  is  lawfull 
(iIlo.Abr.86o.)  albeit  the  will  doth  continue.     If  a  man  leaseth  a  mannor  at  will 
Post  245.  b.       whereunto  a  common  is  appendant,  if  the  lessor  put  in  his  beasts 
*  Co  S^'i  to  use  the  common,  this  is  a  determination  of  the  will  ( 1 3).    The 

14  e!  ^i.  lessor  may  by  actuall  entry  into  the  ground  determine  his  will 
8  £.  4. 11,  &C.    in  the  absence  of  the  lessee  (14))  but  by  words  spoken  from  the 

ground 

iio^  yid«  20  £.  3.  Trespass  1^  46  ^m.  2.  Hal.  MSS. 
11)  According  to  some  of  the  antient  authorities,  the  disseisor  shall  have 
the  emblements,  if  the  disseisee's  entry  is  after  severance.  See  many  books 
cited  on  this  subiect  in  Vin.  Abr.  Emblements^  54.  The  more  modem  cases 
are  with  lord  Coke.  See  Dy.  31.  b.  Dal.  30.  Mo.  24,  and  11  Co.  51.  b. — 
[Note  370.] 

( 12 )  See  further  on  this  subject  infra,  and  also  Perk.  sect.  51 2  to  584.  Vim. 
Abr.  Emblements  per  tot.  and  Executory  U.  Com.  Dig.  Biens,  B.  C.  and  G.  New 
Abr.  Executors  and  Administrators y  H.  3,  and  Gilb.  Law  of  Evid.  242  to  252. 

(13)  Vid.  11  H'  6.  28,  ^y  Cottes,  lessors  granting  a  rent  charge  doth  not 
determine  his  xviU,  nor  are  the  lessee^ s  cattle  distrainable.  Whether  the  wHl  be 
determined,  if  lessor  or  lessee  be  outlaived,  see  9  H.  6.  20,  5  Rep.  1 16.  Hal.  MSS. 
— Rolle  makes  a  qtuere  on  the  case  of  the  rent  charge.  The  doubt  seems 
reasonable,  for  the  lease  at  will  and  the  rent  charge  clash  with  each  other.  If 
tlie  grantee  has  the  remedy  by  distress,  that  makes  the  tenant's  chattels  liable 
to  seizure  for  money  not  due  by  his  contract.  On  the  other  hand,  if  the 
grantee  of  the  rent  charge  cannot  distrain,  he  is  lefl  without  that  remedy, 
which  by  the  grant  is  expressly  given  to  him.  See  1  Ro.  Abr.  860.  As  to 
the  case  of  outlawry,  see  Vin.  Abr.  Estate.  Z.  b.  pi.  1.  In  2  Ventr.  248,  one  of 
the  books  cited,  lord  Hale  says,  that  outlawry  is  not  a  determination  till 
seizure. — [Note  371.] 

(14)  Nota,  if  lessee  at  will  is  ousted  by  a  stranger ^  he  may  re-enter  and  con^ 
iinue  tenant  at  mil;  but  if  he  accepts  of  a  neto  Tease  Jrom  a  stranger  etfter  such 
ouster t  it  has  been  holden,  that  his  re-entry  tuill  not  re-vest  the  estate  in  the 
antient  lessor.    Hal.  MSS.     See  Vin.  Abr.  Estate,  A,  c— [Note  372.] 
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ground  the  will  is  not  determined  until!  the  lessee  hath  notice  (15). 
No  more  than  the  discharge  of  a  factor,  attorney,  or  such  like  in 
their  absence  is  sufficient  in  law  untill  they  have  notice  thereof. 

[a]  If  a  woman  make  a  lease  at  will  reserving  a  rent,  and  she  [a]  5  Co.  10. 
taketh  husband,  this  is  no  countermand  of  the  lease  at  will,  but  Henstead'scsM. 
the  husband  and  wife  shall  have  an  action  of  debt  for  the  rent ;  15!  ^^' 
and  so  it  is  if  a  lease  be  made  to  a  woman  at  will  reserving  a     ^^  ^'  ^' 
rent,  and  the  lessee  taketh  husband,  this  is  no  countermand  of 
the  lease,  but  the  lessor  may  have  an  action  of  debt  or  distreine 
them  for  the  rent.     So  if  the  husband  and  wife  make  a  lease  at . 
will  of  the  wife's  land  reserving  a  rent  and  the  husband  die,  yet 
the  lease  continueth.    In  like  manner  if  a  lease  be  made  by  two 
to  two  others  at  will^  and  the  one  of  the  lessors  or  of  the  lessees 
die,  the  lease  at  will  is  not  determined  in  neither  of  those  cases; 
which  are  necessary  points  to  be  knowne  (16) . 

"  After  U  is  sooone  and  befort  the  come  is  ripe"  Then  put 
the  case  that  the  come  is  ripe  and  ready  to  cut  downe,  and  the 
lessor,  before  the  lessee  reapeth  it,  enter  and  put  out  the  lessee, 
whether  shall  the  lessee  have  the  come?  And  it  is  without  idl 
question  that  the  lessee  shall  have  it,  for  by  the  same  rea- 
r56.n  ^^^  ^^^  ^^  ^^^  hAYQ  it  when  he  is  put  out  before  {^  it 
I  o  '  I  be  ripe,  he  shall  have  it  when  he  is  put  out  when  it  is 
ripe.    Et  u6i  eadem  est  ratio^  ihi  idem  jus* 

"  And  shall  have  free  entry^  egresse  and  regressed     [J]  For  p]  Temps  E.  1. 
when  the  law  doth  give  any  thing  to  one,  it  giveth  impliedly   tit.  Grant.  4. 
whatsoever  is  necessary  for  the  taking  and  enjoying  of  the  same ;   ^  ^  "^  3^* 
Q^ando  lex  aliquid  alicui  concedity  concedere  vtaetur  et  id,  sine  quo  ^^  u  Txlh 
res  ipsa  esse  nan  potest  ( 1 )  :  and  the  law  in  this  case  driveth  him   a  H.  6.  *i8.'b.' 
not  to  an  action  for  the  come,  but  giveth  him  a  speedy  remedy  to   a  R.  a. 
enter  into  the  land,  and  to  take  and  carry  it  away,  and  com-  ^^"^  337- 
pelleth  not  him  to  take  it  at  one  time,  or  to  carry  it  before  it  be   ^lu'o'J'o  u 
ready  to  be  carried;  and  therefore  the  law  giveth  all  that  which  J{^  Co.  ga.)  ' 
is  convenient,  viz.  free  entry,  egresse  and  regresse.as  much  as  is 
necessary. 

If  the  lessee  be  disturbed  of  this  way  which  the  law  doth  give 
unto  him,  he  shall  have  his  action  upon  his  case,  and  recover 

his 
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(15)  So  if  lessee  saysy  that  he  'will  not  hold  any  longer,  it  is  not  a  determina- 
tion ^the  toUl,  urdesshetoaives  the  possession.  20  H.  7.  Keilw.  6$.  Hal.  MSS. 
—[Note  373.] 

(16)  If  there  is  tenant  at  ixnU  rendering  rent  at  Michaelmas^  and  lessor  deter- 
mines  the  imU  before  Michaelmas,  he  shall  not  have  any  rent.  But  it  has  been 
holden,  that  if  lessee  at  any  day  before  the  rent-day  determines  his  mil,  yet  lessor 
shall  have  the  rent  incurring  the  next  day  after  such  determination  of  the  will. 
Per  Fenner  and  fVUliams;  Yelverton  contra  M.  3  Jac.  Carpenter  and  Collins, 
Ydv.  73.  20  H.  7.  Keilxo.  65,  is  accord,  if  lessor  doth  not  enter  before  the 
rent-day.  Hal.  MSS.— See  All.  4,  in  which  book  there  is  an  opinion  by  Rolle 
conformable  to  Uiat  of  Fenner  and  Williams.  Also  in  1  Sid.  339,  it  is  said  to 
have  been  agreed  by  the  court,  that  if  land  be  leased  at  will,  and  tlie  rent  is 
reserved  halt-yearly  or  quarterly,  the  lessee  cannot  determine  his  will  two  or 
three  days  beiore  Uie  rent  day,  because  that  would  be  a  fraudulent  determina- 
tion.— [Note  374.] 

11 )  See  further  on  this  maxim  Finch.  Disc,  on  Law  63,  and  Finch.  DescripL. 
^awiS.b. 

Q3 


56.  a.] 


Of  Tenant  at  Will.       L.  1.  C.  8.  Sect.  68. 


his  damages;  Imd  this  acticm  Ae  law  d6th  give  unto  him,  for 

whensoever  the  law  giveth  any  thing,  it  giveth  aho  a  remedy  for 

the  same.    But  here  is  to  be  observed  a  diversity  betweene  a 

private  way,  whereof  L^^^on  here  speaketh,  and  a  common  way. 

(5  Co.  100.         For  if  the  way  be  a  common  way,  if  any  man  be  disturbed  to  goe 

*°Ro\br  88      ^^*  ^^y*  or  if  a  ditch  be  made  oVerthwart  the  way  so  as  he 

Cro.  Jam? 446.    Cannot  goe,  yet  sha]  he  not  have  an  action  upon  his  case;  and 

491.    F.N. B.    this   the  law  provided  for  avoiding  of  multiplicity    of  suites, 

176.  b.  for  if  any  one  man  might  have  an  action,  all  men  might  have  the 

Cro.  Jam.  158.)  \i\^q^     gut  the  law  for  this  common  nusance  hath  provided  to 

apt  remedy,  and  that  i^  by  presentment  in  the  leete  or  m  fhe  torne, 

unlesse  liny  man  hath  a  ^i^cular  damiu^ ;  as  if  he  and  fan  horse 

&11  into  the  ditch,  whereby  he  received  hurt  and  losse,  there  for 

this  special  damage,  whidi  is  not  common  to  others,  he  (hail 

[c]it7  H.  8. 97.    have  an  action  upon  his  case  (12) ;  knd  all'this  [c]  was  resolVed  by 

s  £.  4. 9.  the  court  in  the  king's  bench.     And  in  tliat  case  it  was  said,  that 

T^'  ^'vv  ^  ^^  b'eene  adjudged  in  that  court  betweene   Westbury  and 

between "'         PoimS,  that  where  the  inhabitants  of  Souiknoarke  had  by  costonte 

Finieaz  and        A  watering  place  for  their  cattell  which  was  stO{^ed  up  by  Pawd, 

Hovenden.         that  in  that  case  any  inhabitant  of  SotUkamrke  might  have  an 

Vid.sCo.  73.     action;  for  otherwise  they  should  be  without  remedy,  because 

WiUiami  s  case,  ^^^j^  ^  nusans  IS  not  presentable  m  the  leete  6r  torne.    Note  the 

diversity. 
[a]  Fleta,Ub.  4,      There  be  thr^  kiiide  of  wayes,  whereof  you  shall  [d]  reade  in 
cap.  97.  our  ancient  bookes.    First,  a  foot  way,  which  is  called  itery  quod 

Bracton,  lib.  4,    tsthu  euridi  vd  ambtdandi  kaminis  /  and  this  was  the  first  "way. 
Ci  fl^\hr  ^^  second  is  a  foot  way  and  horse  way,  which  is  called  actus 

390.)  ai  t^endo;  and  this  vulgarly  is  called  joacke  and  fnime  toay,  be- 

cause it  is  both  a  foot  way,  whidi  was  tiie  first  or  prime  toay,  and 
zpadke  or  drift  toay  also. 

The  third  is  via  or  aditus^  which  contains  the  other  two,  and 

also  a  cart  way,  &c*  for  this  is  jus  eundif  vehendi^  et  vtkicuJum  et 

33  £•  3-  jzLrnentum  duoendi:  and  this  is  twofold,  viz.  regia  via,  the  king's 

27R q  78        "igh'^ay  for  all  men,  et  communis  strata,  belonging  to  a  city  or 

6  £.3?  33.         towne,  or  betweene  neighbours  and  neighbours.    This  is  called 

in  our  bookes  chimin,  being  a  French  word  for  a  way,  whereof 
CartadeloresU,  commeth  Mminage,  chiminagiumf  or  chimmagkim,  whidfi  signifieth 
cap.  14.  a  toll  due  by  custonie  for  having  a  way  through  a  forest;  and  in 

ancient  records  it  is  some  time  also  called  pe£t^um  (3). 

If  the  lessee  at  will  by  good  husbandry  and  industnTy  either 
by  overflowing  or  trenching,  or  compassing  of  the  meadowes,  or 
digging  up  of  bushes  or  such  like,  make  the  grasse  to  grow  in 
more  wundance,  yet  if  the  teittbr  put  him  out,  the  lessee  ^shall 
not  have  the  grasse,  because  that  the  erasse  is  the  naturall  profit 
of  the  earth.  Ahd  the  flame  law  is  if  he  doth  soW  hay-seed,  and 
thereby  ehcr^^^^l^  the  grsisse. 

(F.  N.  B.  1459.         "  Otherwise  it  is  if  tenant  Jbr  yeates,  ^tohiA  hiovodh  the  end  of 

Ante  3a.  a.  his  terhie,  S^c^    Well  said  Littleton  (which  knoweth  tf*e  end  of 

Post.  171.  a.  jjig  terme)  that  is,  where  the  end  of  the  terme  is  certaine;  but 
^^•••>  where 


(s)  On  special  damage  action  tm  the  case  Hesjbr  not  repairing  as  well  as  Jbr 
a  nmsance  in  the  highway,    P.  1657.  C.  B.    Adjudged  18  £.  4.    Hal.  MSS>. — 

[Note  375]  ,   . 

(3)  See  fur£h6r  as  to  toays  tit.  Chimin  m  Com,  Di^.  and  Vin.  Abr.  and  tit. 
Hightoayy  in  New  Abr.  and  Bum.  Just. 


L.  1.  C.  8.  Sect  69.    Of  Tenant  at  Will.      {56.  a.  56,  b. 

where  the  lease  for  yeares  depends  upon  an  incertainty,  as  upon 
the  death  of  tenant  for  life  beuig  made  by  him,  or  of  a  husband 
«eised  in  the  right  of  his  wife,  or  the  like,  there  it  is  otherwise. 


Sect  69. 

yJLSO,  if  a  house  (si  un  mese)  be  letten  to  one  to  hold  at  will,  by  force 
whereojf  the  lessee  entreth  into  the  house,  and  brims  his  houehold^ 
stuffs  into  the  same,  and  after  the  lessor  puts  him  out,  yet  he  shall  have  free 
entrie  e^resse  and  regresse  into  the  satd  house  by  reasonable  time  to  take 
away  his  goods  and  utensils.  As  if  a  man  seised  of  a  mese  in  fee  simple, 
fee  iaile,  or  for  life,  hath  certaine  goods  within  the  sayd  house,  and  makes 
his  executors  ana  dieth;  whosoever  after  his  decease  hath  the  house,  his 
executors  shall  have  free  entry  egresse  and  remsse  to  carrie  out  of  the  same 
house  the  goods  of  their  testator  by  reasonable  time. 


JTjF  a  house  he  letten  to  one  to  held  at  toiU,  Sfc/*    The  reason 
of  this  is  evident  upon  that  which  hath  been  said  befox^. 


it 


[ 


56r\      "  House"  Mete,  or  Maison  cJ*  called  in  legall  JLo^'ntf  (a  Co.  30. ».) 

Y^   J  messuagium,  containeth  (as  hath  beene  said)  the  buildings, 

curtelage,  orchard,  and  garden  (1).  [•]3»  ^-^  *» 

Cottage,  cotagium,  is  a  little  house  without  land  to  it.    [a]  See  r^i^^^'^^' 
SI  Eliz.  cap.  1,  and  cottagers  in  Domesday  booke  are  called  f.n.  1. 137. 
cotterdli:  and  in  ancient  records  haga  signineth  a  house.    If  a  4  £.  9. 
man  hath  a  house  neer  to  my  house,  and  he  sufiereth  his  house  to  Vouch.  244. 
be  so  ruinous  as  it  is  like  to  fall  upon  my  house,  [b]  I  may  have  Swacreiofland 
a  writ  de  domo  reparand^y  and  compell  him  to  repair  his  house  (3).  ^housc.^^  ^ 
But  apracipe  lieth  not  de  domo,  but  de  messuagio.  (Post,  soa  b.) 

Ic]  aa  E.  4.  ay. 

«  By  reasonable  time"    [c]  This  reasonable  time  shall  be  ad-  J4 H.  6. 40. 
judged  by  the  discretion  of  the  justices  before  whom  the  cause  l|^ro- J*™- S36- 
dependeth  ;  and  so  it  is  of  reasonable  fines,  customes,  and  ser-  n^b.  6q,  135. 
vices,  upon  the  true  state  of  the  case  depending  before  them:  alnstit4.6. 
for  reasonablenesse  in  these  cases  belongeth  to  the  knowledge  of  aBo.IUp.  143. 
the  law,  and  therefore  to  be  decided  by  the  justices  [d]     Qti^  JM^  ^^ 
longum  esse  debet  non  definitur  in  jjure,  sed  pendet  ex  discretione  9R0!  Abr!578. 
justitiariorum.    And  this  being  said  of  time,  the  like  may  be  5  Co.  100.  a.)  * 
aid  of  things  incertaine,  which  ought  to  be  leason^Ue;   for  [4  Bract.  U.  a, 
nothing  that  is  contrary  to  reason,  is  consonant  to  law«  ^  ^t  ^  b. 

oa  s.^ 
[e]  "  As  if  a  man  seised  of  a  mese  in  feeriinple9fee  iaile,  SfcJ'  [g]  q  h.  6. 15. 

Tlus  is  so  evident,  as  it  needeth  no  expbuoation.  ai  H.  6. 30. 

Sect. 


(1)  See  ante  5  b.  and  note  i,  where  some  authorities  are  cited  to  sb^w,  how 
much  win  pass  by  the  word  messuage. 

(«)  Also  an  action  on  the  case  will  lye  fof  damages  arising  from  Ae  neglect 
to  repair.    See  Fitzh.  N.  B.  R.  ed.  1730,  p.  396,  note  a.^— [Note  370.] 


Q4 


56.b.57.a.]    Of  Tenant  at  Will.    L.l.G.8,Secu  70,71 


Sect.  70. 

A  LSO,  if  a  man  make  a  deed  offeoffement  to  another  ofcertaine  lands, 
and  delivereth  to  him  the  deed,  but  u6t  liverie  of  seisin ;  in  this  case  he, 
to  whom  the  deed  is  made,  may  enter  into  the  land,  and  hold  and  occupie 
it  at  the  will  of  him,  which  made  the  deed,  because  it  is  proved  by  the  words 
of  the  deed,  that  it  is  his  will  that  the  other  should  have  the  land;  but  he 
which  made  the  deed  may  put  him  out  when  it  pleaseth  him. 


(1  Bo.  Abr.  859.   XT  E  RE  it  appeareth,  that  if  the 
2  Co.  55.  b.)       J.  A  j^j  ^j^  because  he  entreth  by 


feoffee  doth  enter,  he  is  tenant 
the  consent  of  the  feoffor. 


(6  Co.  36. 


"  And  delivereth  to  him  the  deed'*  Albeit  the  deed  be  de- 
livered upon  the  ground,  yet  doth  it  not  amount  to  a  livery  of 
seisin  of  the  land;  for  it  haUi  its  naturall  effect  to  make  it  a  deed. 


Ante  48.  a.)  [f^    Donationum   alia   perfecta,    alia    incepta  et  nan 

[/]  Flet.  li.  3.  perfecta :  ut  ^  si  donatio  lectajkerit  et  concessa,  ac  tra-  rST-H 

a.3,&ca.  15.  ditio  nondumjuerit  sttbsecuta.     But  if  the  deed  be  de-  I     «  '  I 

F^  f ifF^'t  m  ^^^^^^^  ^^  name  of  seisin  of  tlie  land,  or  if  the  feoffor 

35°H.  8.^e(^.  ^^  ^  ^^  feoffee.  Take  and  enjoy  this  land  according  to  the 

Br.  27 Ass. 61.  deed;  or,  Enter  into  this  land,  and  God  give  you  joy;  these 

38  Asa.  a.  words  do  amount  to  a  livery  of  seisin. 

39  Ass.  12. 

41  £.  3. 17.    6  Co.  26.  Sharp's  case.    (Aote  48.  a.) 


Sect  71. 

ALSO,  if  a  house  be  leased  to  hold  at  will,  the  lessee  is  not  bound  to 
sustain  or  repaire  the  house,  as  tenant  for  terme  of  years  is  tyed. 
Sut  if  tenant  at  will  commit  voluntary  wast,  as  in  pulling  downe  of 
houses,  or  in  felling  of  trees,  it  is  said  that  the  lessor  shall  have  an  action 
oftrespasse  for  this  against  the  lessee.  As  if  I  lend  to  one  my  slieepe  to 
tathe  his  land,  or  my  oxen  to  plow  the  Idnd,  and  he  killeth  my  cattell,  I 
may  well  have  an  action  of  trespass  against  him,  notwithstanding  the 
lending* 

(&  Co.  13.  b.)      *'   TF  a  house  he  leased  to  held  at  toill,  the  lessee  is  not  hound,  Sfc" 

For  the  statute  of  Gloucester  tibove  mentioned  extends  not  to 
a  tenant  at  will,  and  therefore  for  permissive  wast,  the  lessor  hath 
no  remedy  at  all  ( i ). 

«  But 


(1)  Action  on  the  case  doth  not  lie  for  permissive  waste.  5  Rep-  13.  b.  Hal. 
MSS. — The  case  cited  by  lord  Hale  is  that  of  the  countess  of  Salop,  who 
brought  action  on  the  case  against  her  tenant  at  will  for  negligently  keeping 
his  fire,  that  the  house  was  burnt;  and  the  whole  court  held,  that  neither  action 
on  the  case  nor  any  other  action  lay ;  because  at  common  law  and  before  the. 
statute  o£  Gloucester  action  did  not  he  for  waste  against  tenant  for  life  or  years, 
or  any  other  tenant  coming  in  by  agreement  of  parties,  and  tenant  at  will  is 
not  within  the  statute.  But  the  doctrine  that  no  action  lies  should  be  under- 
stood 


L.  1.  C.  8.  Sect.  71.      Of  Tenant  at  Will.  [57.  a. 

**  But  if  tenant  at  mil  commit  voluntaty  toaste^  SfCy"    [g]  And  [d  21 H.  6.38. 
true  it  is,  that  if  tenant  at  will  cutteth  downe  timber  trees,  or  ^°  ^  3-  26- 
voluntarily  pull  downe  and  prostrate  houses,  the  lessor  shall  have  ^2  £*  1'  fo 
an  action  of  trespasse  against  him,  quare  ts  et  armis;  for  the 
taking  upon  him  power  to  cut  timber,  or  prostrate  houses,  con- 
cemeih  so  much  the  freehold  and  inheritance,  as  it  doth  amount 

in 


stood  with  some  limitation;  for  if  tenant  at  will  stipulates  with  his  lessor  to 
be  responsible  for  fire  by  negligence  or  for  other  permissive  waste,  without 
doubt  an  action  will  lie  on  such  express  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  of  Gloucester  ; 
for  though  the  lam  did  not  make  them  liable  to  any  action  for  waste,  yet  it 
did  not  restrain  them  from  making  themselves  liable  by  agreement.  It  may  be 
of  use  here  to  add  something  on  the  progress  of  the  law  as  to  the  accidental' 
burning  of  houses,  so  far  as  regards  landlord  and  tenant.  At  the  common  law 
lessees  were  not  answerable  to  landlords  for  accidental  or  negligent  burning ; 
for  as  to  fires  by  accident,  it  is  expressed  in  Fleta^  th&tjbrtuna  ignis  x^el  hujus^ 
modi  eventus  inopinati  omnes  tenentes  excusant;  and  lady  Shrewsbury's  case  b 
a  direct  authority  to  prove,  that  tenants  are  equally  excusable  for  fires  by 
negligence.  SeeFletOf  lib.  1.  cap>  12.  Then  came  the  statute  of  Gloucester^ 
whicn,  by  making  tenants  for  fife  and  years  liable  to  waste  without  any  ex- 
ception, conseoueutly  rendered  them  answerable  for  destruction  by  fire.  Thus 
stood  the  law  m  lord  Coke's  time;  but  now  by  the  6  Ann.  ch.  31,  the  ancient 
law  is  restored,  and  the  distinction  introduced  by  the  statute  of  Gloucester 
between  tenants  at  will  and  other  lessees  is  taken  away ;  for  the  statute  of  Anne 
exempts  aU  persons  from  actions  for  accidental  fire  in  any  house,  except  in 
the  case  of  special  agreements  between  landlord  and  tenant.  See  ante  53.  a, 
and  note  7,  there,  and  53.  b,  and  note  5,  there.  So  much  relates  to  tenants 
coming  in  by  act  or  agreement  of  parties.  As  to  tenants  oi  particular  estates 
coming  mhy  act  <^  law,  as  tenant  by  the  curtesy,  tenant  in  dower,  and  also 
before  the  statute  lor  taking  away  military  tenures,  guardian  in  chivalry,  these, 
or  at  least  the  two  latter,  being  at  common  law  punishable  for  waste,  were 
therefore  responsible  for  losses  by  fire ;  unless  indeed  they  were  answerable 
for  waste  voluntary  only,  and  not  for  waste  permissive,  which  is  a  distinction 
I  have  not  yet  met  with  in  any  book.  If  then  tenant  by  the  curtesy  and  tenant 
in  dower  were  by  the  common  law  responsible  for  accidental  fire,  it  may 
some  time  or  other  become  necessary  to  determine  whether  they  are  within 
the  statute  of  queen  Ann.  The  statute  in  expression  is  veiy  general,  the 
words  being,  that  no  action  shall  be  prosecuted  against  any  person  in  whose 
house  any  fire  shall  accidentally  begin;  and  it  seems  calculated  to  take  away 
all  actions  in  cases  of  accidental  fire  as  well  from  other  persons  as  from  land- 
lords.  Note,  that  it  has  been  doubted  on  the  statute  of  Ann,  whether  a  coven- 
ant to  repair  generally  extends  to  the  case  oHfire,  and  so  becomes  an  agreement 
within  the  statute;  and  therefore  where  it  is  intended  that  the  tenant  shall 
not  be  liable,  it  is  most  usual  in  the  covenant  for  repairing  expressly  to  except 
accidents  by  fire. — ^Note  also,  that  the  distinction  which  is  taken  as  to  waste 
at  common  law  between  tenants  coming  in  by  act  of  law  and  tenants  whose 
estates  accrue  by  act  of  parties,  will  not  universally  hold ;  for  tenants  by  statute- 
merchant  and  statute-staple,  though  they  come  m  by  process  of  law,  are  not 
punishable  for  waste.  6  Co.  37.  Perhaps  the  reason  of  this  may  be,  that 
It  is  in  the  power  of  debtors  to  prevent  the  commencement  of  these  estates, 
or  to  determine  them  by  pajring  the  debts  for  which  creditors  have  such  estates, 
and  also  that  the  tenants  of  such  estates  are  accountable  for  all  profits  they 
make  beyond  Uie  amount  of  the  debts  due  to  them. — [Note  377O 


57.  a.  57.  b]       Of  Tenant  at  Will.      L.  1.  C.  8.  Sect.  72. 

(iIlo.Abr.86o.  in  Islw  to  a  determination  of  his  will;  [h]  and  so  hath  it  beene 
flRo.Abr.665.)  adjudged  (a). 

r^]  Mich.  flS  &  99  Eiiz.    Hot.  318,  in  Com.  Banc,  inter  W&lgn?e  &  Somerset.  V.  le 
Couate  de  Shrewiburie'«  caae,  6  Co.  13.  b. 

[i]  fl7  H.  &  3.         [i]  If  tenant  at  will  ^^ranteth  over  his  estate  to  another,  and 

flfl  £.  4. 6-  the  grantee  entreth,  he  is  a  disseisor  (3},  and  the  lessor  may  have 

^^Ti°**Ak*%?  ^^  action  of  trespasse  against  the  grantee;  for  albeit  the  grant 

l&ts^^  ^^^  ^®'*^^  y^  *'  amounted  to  a  determination  of  his  will. 

Post.  57.  b.    Cro.  Cha.  303.    Cro.  Jam.  660.    4  Leon.  36-) 

fft]  V.  1 1  H.  4.  **  As  if  I  lend  to  one  my  shetpe  to  tathe  kk  landy  Sfc-  And  the 
*^  *  ^•4-  9-  *>•  reason  is,  [k]  that  when  the  bailee  having  but  a  bare  use  of  them, 
91  £4. 10  k  ^^^  ^P<^  ^^  ^  >^  owner  to  kill  thm^  he  loseth  the  benefit 
76.    «a£.4. 5.  of  the  use  of  them.    Or  in  these  cases  he  may  have  an  action  of 

3  H.  7. 4.  trespasse  iur  le  case  for  this  conversion,  at  his  dection  (4). 

fli  H.  7. 14. 

Ficta.  li.  fl,  ca.  1 .       ^  Trespass  J*    Transgressio  derioatur  S  transgrediendo,  because 
^IU.Abr.566.  it  passeth  that  which  is  right:   Transgressio  autefiii  est,  cum  modus 
Cro.  Cba.  35.)    ^^^^  servatur,  nee  mensura:  debet  enim  ^ilibet  in  snojacto  modum 
3  iMt.  do,^i.)    ^^^^^9  ^  mensuram,    Nota,  in  the  lowest  and  the  hi^est  ofiences 
there  are  no  accessaries,  but  all  are  principalis;  as  in 
ryots,  routs,  forcible  entries,  and  other  (^  transgressions  r57«n 
vi  et  armiSf  which  are  the  lowest  ofiences;  and  so  in  the  I    k  *  I 
highest  oflfence,  whidi  is  crimen  kesm  majestatts^  there 
be  no  accessaries ;  but  in  felonies  there  be  accessaries  both  before 
and  after. 


Sect.  72. 

\rO  TEf  if  the  lessor  upon  a  lease  at  will  reserve  to  him  a  yearly  rent, 
'^  he  may  distreine  for  the  rent  behinde,  or  have  for  this  an  action  of 
debt  at  his  owne  election(i). 

''HE 


(a)  Yet  if  a  stranger  cuts  trees,  the  tenant  at  wU  shaU  have  action^  as  shall 
also  the  lessor,  regara  being  had  to  their  seaeral  losses,  s  H.  4.  is.  iq  H,  6.45. 
Hal.  MSS.— [iSte  378.] 

(d)  Lessee  at  mil  makes  lease  Jar  yearSf  and  the  lessee  enters.  Ruled  on 
solemn  argument,  l.  :That,it  is  only  a  dismisin  at  etection*  and  not  primi 
facie.  2.  That  admiUhiff  it  to  be  a  disseisin,  the  leesee  at  toill  is  the  disseisor, 
and  has  gained  thefreSuJd,  and  not  thehueefor  years,  Fasch.  9  Car.  B. R. 
BUmden  and  Baugh.  HaL  MSS^^See  S.  C.  in  W.  Jo.  ZH*  Cro.  Cha.  302. 
Litt.  297.  372,  and  1  Ro.  Abr.  661.  See  also  mr.  Atkins's  case  in  4  Burr, 
vol.  1.  p.  60,  in  which  the  curious  doctrine  of  disseisin  .iy  election  is  most 
elaborately  explained. — [Note  379.] 

(4.)  A,  lessee  for  20  ^ears  makes  lease  to  B,  for  ten;  B.  eotUinues  in  poS' 
session  oAer  expiration  of  the  lease  for  ten  years,  and  commits  maste.  A*  may 
have  eimer  trespass  or  action  on  the  case,  because  he  is  chargeable  over  in  wut€. 
P.  6  Car.  B.  R.  Crook  n.  7.  West  and  Treade.  Hal.  MSS.<— See  Cro.  Cha.  1 87, 
and  S.  C.  W.  Jo.  2a4«— [Note  380.] 

(1)  But  in  his  count  in  debt  against  lessee  at  xmll,  he  oia^ht  to  duno  that  he 
tnteredi  but  othemise  it  is  as  tftessee  for  years.    18  H.  £    1  Dy.  i^^^Debt 

lies 


L.  1.  C.  8.  Sect.  72.      Of  Tenant  at  Will.  [57.  b. 

*'  ffE  may  diHrtifi^Jhr  the  rent  behmdef  or  have  for  this  an  3iH.  7j^39b. 
"^    action  ofdebt,  i^c.*'   But  if  he  in^oimd  the  dii  «      -  • 


upon 


a  £.  4. 6.  b. 


the  groundietten  at  will,  the  will  is  determined.    Note,  he  may  5  ^  ^,  ^^'  *' 
distreine  for  the  rebt,  and  yet  it  is  no  rent  service,  for  no  fealty  Avowiie  86. 
belongeth  thereunto,  but  a  rent  distreinable  of  common  right. 

There  is  a  great  diversity  betweeaja  tenant  at  will  and  a  tenant 
at  sufferance ;  for  tenant  at  will  is  alwaies  by  right,  and  tenant 
at  sufferance  entreth  by  a  lawfull  lease,  and  holdeth  over  by 
wrons.     A  tenant  at  sufferance  is  he  that  at  the  first  came  in  by  rpost.  149.  a.) 
lawfiul  demise,  and  after  his  estate  ended  continueth  in  possession 
and  wrongfully  holdeth  over  (3).     [/]  As  tenant  pur  terme  (Tauter  p]  BraetMi, 
vie  continueth  in  possession  after  the  decease  of  Ce*  que  vte,  or  ^'^' ^'  ^^^'  3i^* 
tenant  for  yeares  holdeth  over  his  terme ;  the.lessor  cannot  have  1  £  •'  ^ 
an  action  of  trespasse  bdPore  eniary.    Now  that  a  writ  of  entry  ^^  £,  3.  ^^ 
ad  terminum  fuiprateriit  lyeth  against  such  a  tenant  as  holdetn  $8  £.3. 38. 
over  is  rather  by  adteission  of  the  demandant,  than  for  any  estate  7^3-  Saver 
of  freehold  that  is  in  hifn,  for  in  judgement  of  law  he  hath  but  gV^^  ^^ 
a  bare  possession.     But  against  the  king  there  is  no  tenant  at   .  n'^  ^ 
sufferance,  but  he  that  holdeth  over  in  the  cases  abovesaid  is  an  ss  £.  4.  aB. 
intruder  upon  the  king,  because  thete  is  no  laches  imputed  to   18  £.  4. 35. 
the  king  tor  not  entring(4).     [»i]  If  tenant  in  taile  of  a  rent  Ic^'^'^fl; 
grant  the  same  in  fee  and  dieth,  yet  the  issue  in  taile  may  bring  ^1^'-  °  *''  * 
ajormedon,  and  admit  himselfe  out  of  possession.    The  like  law  Temps  H.  8. 
is  it,  if  a  mto'mflB^eth  a  lease  at  will  and  dieth,  now  is  the  will  Br.  15.  tit 
determined;   and  if  the  lessee  continueth  in  possession,  he  is  Tenant  a  voiaRt. 
tenant  at  sufferance,  and  yet  the  heyre  by  admission  may  have     \P^^'  *38. 
an  assise  of  Mordancestor  against  him  (5).    [n]  But  there  ik  a  (p^t  J70.  b. 

Cro.  Cha.  187.     Cro.  Jam.  169/    Ante  57.  a.)  [m]  13  H.  7.  10.  a.    91  H.  6.  54. 

5  £.  4. 3.  ^2  R.  9.  tit.  Ditctnt.  48  £.  3. 93.  PI.  Com.  435.  19  £.  3.  bre.  488.  15  £.  4. 
DbooDt.30.  8'£.3.56,57.  si  £.4, 5.  31H.7.38.  io£.4.i8.  Per  Choke  &Iitt. 
[n]  Statute  de  Merlbridge,  c«p.  «6.  -Abb.  Ass.  lao.  b.  F.  N.  B.  196.  1 1  £.  4. 10,  &  1 1. 
bract,  lib.  4,  fo.  053,  953.    (jPost.  871.    1  Ro.  Abr.  86^.) 

diverdty 

Ues  against  ctfpMder  far  his  rent.  'A^udged  M.  10  Car.  B.  R.  HiichanCs 
case.  Hti.  Aii^.---Hitcham'6  case  is  in  1  Rb.  Abr.  374.  P.  pi.  1,  and  374^ 
Q.  pi.  3.  But  frdm  Rolle's  report  of  the  case,  and  from  stnne  subsequent  au- 
thorities, it  ^^ems  doubtftd  whether  debt  will  lie  for  rent  against  a  copyholder, 
particularly  iinleis  the  lord  has  conveyed  away  the  manor,  iwd  so  lost  the 
remedy  by  distfiess.  See  Cafth.  99,  and  Gilb.  Ten.  3d  Lond.  ed.  308. — 
[Note  381.] 

(2)  As  to'holditig  ov^,  8ee4  G.  s.  e.  38,  by  which^^erjr  tenant  for  life 
or  years,  or  other  person  claitning  under  or  by  collusion  with  such  tenant, 
who  shall  wilftdW  h<Md  over  after  determination  of  the  term,  and  demand  made 
in  writing  of  delivery  of  the  possession  by  the  landlord  or  him  in  reversion  or 
remainder,  is  made  liable  to  the  payment  of  double  the  yearly  value  of  the 
lands  detained.  This  statute  only  took  in  cases  in  which  the  landlord  gave 
notice  to  quit,  and  therefore  the  deficiency  was  supplied  bv  the  1 1  G.  2.  c.  19, 
which  extends  the  provkion  finr  double  rent  to  the  holding  over  after  the 
tenant's  giving  notice  to  quit  See  a  case  on  this  latter  statute  in  4  Burr.  v.  3. 
page  1603.  See  also  6  Ann.  c.  i6.  s.  1,  aganut  holding  over  by  guardians 
or  trustees  of  infants,  and  by  husbands  seised  in  right  of  their  wives,  and  by 
all  others  having  particular  estates  determinable  on  any  life  or  lives.— [N.  dSa*] 

(3)  Vid.  21^6.  38.    Hal.  MSS. 

(4)  4  H.  6. 12.    Hal.  MSS. 

(5)  If  the  heir  accepts  rents  from  him^  he  is  tenant  at  will  to  the  heir. 
loE.  4.  i8.  Tenant  for  years  surrenders^  and  etiU  continues  jsossession^  he  is 
tenant  at  st^erance  or  disseisor  at  election.    Dy.  63.    Hal.  MSo.— [Note  383O 


57.  b.  58.  a.]    Of  Tenant  by  Copie.     L.  1.  C.9.  Sect.  73. 

diversity  between  particular  estates  made  by  the  terretenant^ 
as  above  is  said,  and  particular  estates  created  by  act  in  law : 
as  if  a  gardian  aj^er  the  full  age  of  the  heire  contmueth  in  posr- 
session,  he  is  no  tenant  at  sufferance,  but  an  abator,  against  whom 
an  assize  of  Mordancestor  doth  lye  (6).    Et  Hcde  simiUbtu  (7). 


CiiAP.  9.  Tenant  by  Copie.      ^  Sect.  73. 

'JTE  NJ  NT  by  copy  of  court  roll  is,  as  if  a  man  be  seised  of  a  mannor 
within  which  mannor  there  is  a  custome,  (tenant  per  copie  de  court  rol' 
est  (8),  deius  quel  manor  il  y  ad  un  custome),  which  hath  beene  used  time 
out  of  minde  of  man,  that  certaine  tenants  xtithin  the  same  mannor  have 
used  to  have  lands  and  tenements,  to  hold  to  them  and  their  heires  in  fee 
simple,  or  fee  taile,  or  for  terme  of  life,  S^c,  at  the  will  of  the  lord{i) 
according  to  the  custome  of  the  same  manor, 

(3  Co.  7.  «   'TENANT   hy  copy,  Sfc"     Tenens  per  copiam  rot.  Cur\ 

^^i^^Ajf  **"*  ^Vy  ^^  ^^  '"^  Latine  copiam,  though  copia  in  his  proper 

4d8.)     ^  signification  signifieth  plenty :  but  we  have  macie  a  Latine  word 

of  the  French  word  copie:  and  this  is  ancient;  for  in  the  Register, 
fcl.  51,  there  is  a  writ  de   copia  libelli  deliberanda,  which  is 
grounded  upon  the  statute  of  2  //.  4.  ca.    There  is  no 
tenant  in  the  law  that  holdeth  ^  by  copie,  but  onely  r58  H 
this  kinde  of  customary  tenant,  for  no  man  holdeth  by  I     «  '  J 
copie  of  a  charter,  or  by  copy  of  a  fine,  or  such  like, 
but  this  tenant  holdeth  by  copy  of  court  roll. 
fa]  Bracton,  [<?]  Bracton  calleth  copiholders  viUanos  sockmannos,  not  be- 

fib.  9,  cap.  8,  cause  they  were  bond,  but  because  they  held  by  base  tenure^  by 
fol.  a6,  k  lib.  4,    doing  of  villein  services. 

Britt^'  165.  ^"^  BriUon  saith,  that  some  that  be  free  of  blood  doe  hold 

Fleta,  lib.  1?  ^^^^  ^^  villenage;  and  Littleton  himselfe  in  the  next  Chapter 
ca.  8/&  Ub-'s,  calleth  them  tenants  by  base  tenure:  and  in  F,  N  B,  fol.  12.  C. 
cap.  6.  Et  cest  terme,  que  est  ore  a  cest  Jour  appel  copitenaunts,  ou  copi" 


F.  N.  B.  holders ;  in  14  H.  4.  34,  tenant  perle  verge;  in  42  E.  3. 25,  tenant 

J:^^-  ^  per  roll  solonque  le  vdunt  le  seignior  ;  ana  in  the  statute  of  4  £.  l, 

14H.  4. 34!^     called  extenta  manerii,  they  are  called  custumarU  tenentes,  and  so 
4s  £.  3.  35.    yid.  4.  Co.  9.    Browne's  case. 

doth 


(6)  And  if  guardian  in  such  case  dies  seised,  the  entry  of  the  heir  tolb* 
7  H.  4.  42»  per  Cul.    Hal.  MSS^-[Note  384.] 

(7)  See  fiirther  as  to  tenant  by  sufferance  in  title  Estate,  Vin.  Abr.  and 
Com.  Dig. 

(8)  Si  come  un  home  soit  seisie  d'un  maner,  L.  and  M. — Roh, — P.  and  Red. 
(1)  Nota,  these  xuords  ad  voluntatem  domini  are  material  to  express  copyhold ^ 

for  if  these  tvords  be  omitted  in  pleading,  it  shall  be  intended,  that  the  estate  is  a 
customary  freehold.  M.  7  Car.  B.  R.  Crook  «.  7..  Hughes*s  case*  HaL  MSS. — 
See  Cro,  Cha.  219. — See  further  as  to  customary  j^hMy  post.  59,  b.  and 
note  1,  there.— [Note  385.] 


L.  1.  C.  9.  Sect.  73.      Of  Tenant  by  Copie.  [58.  a. 

doth  Fleta  call  them;  and  before  him  Ockam  (a)  (who  wrote  in 
the  raigne  of  H.  a.)  spake  of  them,  and  how,  and  upon  what 
occasion  they  had  their  beginning. 

[c]  Terra  ex  scripio  Saxonice  Bockland.  Fundum  veteres  out  Jfc]  Lamb.  Terb. 
exicripto  qui  Bockland^  u  booldandy  aid  sine  scripto  qui  Folkland  ^«n»cxicripto. 
iiicebatur,  possidebant.  Qtuejidt  ex  scripto  possessio  commodiore 
erat  possessionem  liberay  atque  imrmmis.  Fundus  sine  scripto  centum 
pentitabat  annuum^  atque  dfficiorvm  servitute  quddam  est  Migatus. 
Friorem  viri  plerumque  nobiles  atque  ingenuiy  posteriorem  rustici 
Jerre  et  pagant  possidebant  (3). 

"  Court"     CuriOf  court,  is  a  place  where  justice  is  judicially  (4  !««♦•  a68.) 
ministred,  and  is  derived  d  cura^  quia  in  curiis  publicis  curas 
gerebani  [d].     The  court  baron  must  be  holden  on  some  part  of  [<']  Vid-  4  Co. 
that  which  is  within  the  mannor,  for  if  it  be  holden  out  of  the  ^4.  Mtw"  ^r- 
mannor  it  is  voyd ;  unlesse  a  lord  being  seised  of  two  or  three  man-  Eq^cq,  \\)^^ 
nors  hath  usually  time  out  of  mind  kept  at  one  of  his  manors  fol.  ay,  inter 
courts  for  all  the  said  manors,  then  by  custome  such  courts  are  Clifton  &  Moll* 
sufficient  in  law,  albeit  they  be  not  holden  within  the  severall  ]?^^ 
manners  (4).     And  it  is  to  be  understood  that  this  court  is  of  two  ^J^' 
natures.    The  first  is  by  the  common  law,  and  is  called  a  court 
baron,  m  some  have  said,  for  that  it  is  the  freeholders  or  freemans 
court  (for  barons  in  one  sense  signifie  freemen),  and  of  that  court  4  Co.  96.  Mel- 
the  freeholders  being  suitors  be  judges,  and  this  may  be  kept  ^^^ *fV^ 
firom  three  we^es  to  three  weekes.    The  second  is  a  customary  ^"**°°'  ®  •*74- 
court,  and  that  doth  conceme  copiholders,  and  therein  the  lord  or  /aQo.  26.  b.) 
his  steward  is  the  judge.    Now  as  there  can  be  no  court  baron 
without  freeholders,  so  there  cannot  be  this  kind  of  Customary 
court  without  copiholders  or  customary  holders.     And  as  there 
may  be  a  court  baron  of  freeholders  only  without  copiholders,  and 
then  is  the  steward  the  register,  so  there  may  be  a  customary  court 
of  copiholders  onely  without  f^holders,  and  then  is  the  lord  or 
his  steward  the  judge  (5).    And  when  the  court  baron  is  of  this 
double  nature,  the  court  roll  containeth  as  well  matters  appertain- 
ing to  the  customary  court,  as  to  the  court  baron. 

And 


(2)  This  author,  whom  lord  Coke  cites  on  several  occasions,  according  to 
sir  William  Dugdale,  wrote  a  book  on  tenures  of  the  hing^  but  did  not  perfect 
it.  Dugd.  Orig.  Jurid.  1st  ed.  s^.  I  imagine,  that  uis  book  is  the  work 
referred  to  by  lord  Coke;  but  whether  it  is  in  print,  or  lord  Coke  cites  it  from 
a  manuscript,  I  have  not  yet  been  able  to  leam^— [Note  386.] 

i3)  See  ante  5.  b,  and  note  1,  there,  and  6.  a,  and  note  6,  there. 
4)  See  ace  Cro.  Cha.  367.     But  the  lord  may  take  a  surrender  out  of 
the  manor,  because  that  may  be  done  out  of  court ;  and  so  may  the  steward 
if  there  is  a  special  custom,  or  according  to  latter  authorities  without.     See 
1  Salk.  184,  and  post.  59.  a. — [Note  387.) 

(5)  A  steaiard  de  facto  is  stifficient, — The  king  constitutes  A,  and  B.  stetvards 
of  a  manor  by  patent  sub  sigillo  scaccarii;  A.  Mds  courts;  and  though  the  ap- 
pointment ought  to  have  been  sub  ma^no  sigillo,  and  both  ought  to  have  hoiaen 
the  courts f  yet  it  wis  ruled,  that  grant  Jy  one  tioas  good.  So  it  is  as  to  the  lord's 
clerk  or  an  under  steward,  P.  22  Eliz.  Scacc.  Hal.  MSS.— The  doctrine  in 
this  case  seems  confirmed  by  the  cases  and  authorities  cited  in  Vin.  Abr.  Stew- 
ardi  F.  6.  J.  K.  and  Com.  Dig.  Copyhold,  C.  5.  Note  also  particularly  whd| 
is  expressed  in  Co.  Copyhold,  sect.  45,  in  respect  to  the  law^  not  being  nice 
in  examining  the  imperfections  of  the  steward's  authority,  where  his  acts  are 
ordinary  and  necessary,  and  not  of  a  judicial  kiod% — [Note  388.] 


58.  a.  58.  b.]    Of  Tenant  by  Copie.    L.  1.  C.  9.  Sect.  73. 

And  for  as  mudi  as  tb«  title  or  estate  of  the  copiholder  is 
entred  into  the  roll  whereof  the  steward  delivereth  hun  a  o^ie, 
[f]  Lamb.  fol.     thereof  he  is  called  copiholder.     fe]  It  is  called  a  court  baron, 
l?^'J^  n  ^'     because  among  the  lawes  of  king  Edward  the  Confessor,  it  is  said : 
fo"iai*b  Barones  verb  qui  suam  habent  curiam  de  suis  komsnUms^  Sfc-  taking 

Britton,  his  name  of  the  baron  who  was  lord  of  the  mannor,  or  for  that 

fo.  974*  properly  in  the  eye  of  law  it  hath  relation  to  the  frediolders,  Q/^ 

[J]  MirfX)r,  ^ho  are  judges  w  the  court.  And  in  ancient  charters  and  records 
cap.  1,  sect.  3.     ^i^g  barons  of  London,  and  barons  of  the  Cinque  Ports,  do  signify 

the  freemen  of  London  and  of  the  Cinque  Ports. 

Bpisesday.  ti  Seised  of  a  manor"    Manerium  dieiiur  ^  manendo  secundum 

exeellerUiam  sedes  magna  fixa  et  stabilis.  Lageman,  u  habens  socam 
W  ^^^»  et  sacam  super  homines  suos,  S^c.  [g]  Et  sciendum  est,  qubd  ma- 
Ple^  lib!  if  neriumpoierit  esse  per  se  expluribus  adifidis  coadjuvatum  sive  viilis 
c.  15,  &  lib.  6,  ^  handettis  adjacentibus.  Paterit  etiam  esse  manerium  et  per  se  et 
c«P-  49-  cum  plurihus  vulis,  et  cum  pluribus  handettis  adjacentibus,  quorum 

BnttoD»foL  194.  nullum  did  potent  manerium  per  se  sed  villa  sive  hamleHa.    Po- 

ierit  etiam  esse  per  se  manerium  capitale^  et  pHura  continere  sub  se 
maneria  non  capitaUa,  et  pUires  viUas  et  plures  hamlettas  quasi  suh 
uno  capite  out  dominio  uno.    And  afterwards,  Manerium  autem 
rjki n    *  Ik     *fi^ poterit  expluribus villis  vd uni, plures enim villa  poterunt  esse 
lo,^!r  *"  <^^>^P^  manerU  sicut  et  und(6).    And  in  these  [A]  ancient 

Fletft,abirapim.  authors  you  shall  see  the  difference  inter  mansiqnem,  vUlam,  et 
Mirror,  cap.  i,  manerium.  Concerning  the  institution  of  this  court  by  the  lawes 
•ect  a.  and  ordinances  of  ancient  kings,  and  especially  of  kinc 

Alfred^  it  aweareth   qc^  that  the  first  kings  of  this  r58.1 

realme  had  all  the  lands  ot  England  in  demeane  (i),  and  I    k  *  J 

les  grand  manors  et  royalties  diev  reserved  to  them* 

weAweBf  and  of  the  remnant  thev,  m  the  defence  of  the  realqie, 

enfeoffed  the  foarons  of  the  realme  with  such  jurisdiction  as  the 

court  baron  now  haUi,  and  instituted  the  freehmders  to  be  judges 

of  the  court  baron.    And  herewith  agreed  the  aforesaid  law  of 

Saint  Edward,    And  it  is  to  be  observed  that  in  those  ancient 

lawes   under  the  name  of  barons    were  comprised    all    die 

ndb^ity. 

(1  Ca  140.  b.         There  may  be  a  customary  manor  granted  b^  copy  of  court 

Cro.  Jam.  a6o.     roll  (2).     $0  although  the  word  be  f  seised  J  which  properly  be- 

ft^'  ^1'  k.        tokeneth  a  freehold,  yet  tenant  for  yeares,  tenant  by  statute  mer- 

iRp  Abr!4Ao.    chant,  staple^  elegit,  and  tenant  at  will,  ^ardian  in  chivalrie  (3), 

4Co.a6.b.         ^c*  vho  <u^  ^^^  properly  seised  but  possessed,  are  domini  pro 

23.  b.  Cro.         tempore,  not  only  to  make  admittance,  but  to  grant  voluntary 

Jam.  98.)  copies  of  ancient  copihold  lands  which  come  into  their  hands  (4). 

And 

(6)  For  other  explanations  of  the  word  manor,  see  in  Cow.  Interp.  voc. 
Manor,  and  the  books  there  cited,  particularly  Fidb.  Paral.  part  1.  fol.  i8.  a. 

(1)  See  as  to  this  ante  1.  b.  and  the  authorities  in  note  1,  there. 

(a)  TUs  is  denied  in  Cro.  Jam.  d6o,  and  is  a  point  which  has  been  much  con- 
troverted.    See  Yin.  Abr.  Copyhold,  £.  and  Com.  Dig.  Copyhold,  C.  1* 

(3)  Guardian  in  socage  may  grant  copies  in  his  own  name,  nor  can  the  hdr 
held  courts  during  the  interest  of  the  guardian,  T.  1  Jac.  Rot.  883.  C.  B. 
Copland  and  BiMer,  Noy  n.  27^,  Clare's  case.  Hal.  MSS.— See  the  f<«mer 
Mse  ace.  in  Cro..  Jam.  $$,  98.  1  Ro.  Abr.  499.  pL  4.  Ow.  1 15.  Godb.  143. 
4iLeon.  238.    See  also  ace.  s  P.  Wms.  i22.-.-{Note  389.] 

<4)  Custom  to  grant  copies  in  reversion  after  estates  Jbr  life.  Ruled,  that 
domio^us  pro  tempore  may  make  such  grants^  arid  they  wiU  bind,  though  the 

particular 
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And  therefore  there  i«  a  diversity  between  dkseisorBy  abators,  in- 

tniiders,  and  others  that  have  defeasible  titles ;  for  their  voluntarjr 

grants  of  ancient  copihold  lands  shall  not  bind  the  disseisees  or 

others  that  right  have  (5).  *  And  voluntary  grants  by  copie>  made 

by  such  particular  tenants  as  is  aforesaid,  shiill  binde  him  that  hath 

the  freehold  and  inheritance,  because  all  these  be  lawful!  lords  for 

the  time  being;  but  so  is  not  a  tenant  at  suiferance,  because  be  is 

in  by  wrongs  as  hath  been  said;  and  so  [i]  was  it  adjudged  P.  g]  4  Co/24. 

ng  Eliz.  inter  Ratose  et  Artois^  4  Co.  34.    But  admittances  made  T*  ^^''' .    - 

by  disseisors,  abatoia,  iotruden,  tenants  at  sufferance,  or  others  ArtouT^ 

that  have  defeasible  titles,  stand  good  against  them  that  right 

have,  because  it  was  a  lawful!  act,  and  tbey  wete  compellable  to 

doe  them. 

[Ic]  And  yet  in  some  special!  case  an  estate  may  be  granted  by  [k]  Dier.  Mich. 
oopie,  by  one  that  is  not  <2ofimi»  sro  tempore,  nor  that  hatb  any  7&  B  Elis. 
thtng  in  the  manor.    As  if  the  lord  of  a  manor  by  his  will  in  writ*  Manuscnpt. 
lag  deviseth,  that  his  execotor  shatt  grant  the  customary  tene- 
ments of  the  manor  according  to  the  cnstoflse  of  the  manor  for  the 
paiment  of  his  debts,  and  diel^  the  executor  having  nothing 
m  the  manor«  jnaj  make  graDts  according  to  the  custome  of  the 
manor  (6). 

^  Witkiu  wokiok  maanvr  there  is  a  cuatwrne^  «te&  hoA  beene  used 
time  <nd  rf  vikide  afmen^  i^,**    Of  this  custome  here  spoken  of 
there  be  three  supporters.    The  first  is  time,  and  that  must  be  out 
of  memory  of  man^  which  is  included  within  this  word  (custome) 
so  as  copihold  cannot  begin  at  this  day.     [/]  The  second  sup-  \C\  Vid.  4  CSo. 
porter  is,  that  the  tenements  be  parc^  of  the  manor  or  within  the  ^^a"*??  Murrd 
manor,  which  appeares  by  these  words  of  Ltttlekm^  that  certaine  ^^^^^  ' 
tenants  within  the  same  manner y  Sfc.    TTie  third  supporter  is,  that 
it  hath  beene  demised  and  demkible  by  copie  of  court  roll;  for  it 
need  not  be  demised  time  out  of  mind  bv  oopie  of  court,  but  if  it 
be  demisible  it  is  sufficient.    For  example :  ii  a  copihold  tenement 
escheat  to  the  lord,  and  the  lord  keepeth  it  in  his  hands  by  many 
yeares,  during  this  time  it  is  not  demised  but  demisible,  for  the 
lord  hath  power  to  demise  it  againe  (7). 

''At 


foriiadar  estate  doth  not  determine  during  his  interest.  P.  41  Eliz.  B.  R.  n.  27. 
C.  C  Gu^  and  Rey.  Hil.  si6  Eliz.  iSfV  Peter  Careuis  case.  More  147.  'jTide 
tamen  H.  14  li^z.  ibid.  95,  -Uie  ease'^iCam,  Oson,  contra.  Hal.  MSS.-— Accord, 
that  the  lord  pro  tempore  may  grant  jq  leveraion,  where  reversions  are  grantable 
by  copy.  See  Cro.  Eliz.  060.  a  P.  Wms.  122,  and  the  case  4>f  Lade  and  Bark^ 
in  s  .New  Abr.  684.  See  aJas  the  a\fojoct  enlarged  upon  in  Gilh.  Ten.  3d  Lend, 
edit.  204.^Note  390..] 

(5)  J/*  cop^eider  surrmuiers  io  ilisseisor  io  the  use  ^  L  S.  disseisor  may 
adtmthifm^  tfihe  surrenderor  be  a  copyhdder  in  fie;  kui  otherwise  it  is^  if  he  be 
"^^  tqpyholder  fir  lifi^  as.it  seems^  fijr  it  is  a  new  grant  P.  41  Eliz.  B.  £• 
Mariyn  and  Rew.     iU.  MSfi»--*^See  Gilb.  Ten.  3d  Lond.  .edit  aoi.-r*[N.  391 .] 

(6)  If  heir  before  assignment  of  dower  grants  oqpieSf  it  will  not  bind  the  wi/e, 
P«  afi>£iiz.:B.  iL  Rous  and  Artois.  HaLMSS.— See  further  as  to  the  persons 
by  whom  copihold  estates  may  be  granted,  m  Vin.  Abr.  CopyhMy  6.  and  Com. 
Dig.  Copyhoidy  C.  3. — [Note  393.] 

(7)  What  thing«  destroys  the  custom  of  granting  a  cop3^old.    One  is  lessee 
firH^  or  temmt  in  tail  of  a  manor;  a  eopykold  escheats;  and  lessee  or  tenant 

in^tad.saakes  lease  fir  years  of  the  copyhold.     Though  ^uoad  himsdfthe  custom 
is  gonCf  yet  quoad  the  issue  or  reversumer  t/ie  custom  is  not  gone.    So  it  is  in 

case 
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"  At  the  toiU  of  the  lord  according  to  the  ctutomeJ'  So  as  he  is 
not  a  bare  tenant  at  will,  but  a  tenant  at  will  according  to  the 
custome  of  the  mannor,  as  shall  be  spoken  more  hereafter  in  this 
Chapter. 

(i  R0.Ab.498.)  **  Certaine  tenements^*  What  things  may  be  granted  by  copy, 
\}  ^^'  1^'.  ,  ^  necessary  to  be  knowne.  First,  a  manor  may  be  granted  by 
Sir  H.  ^^vlll  s     g^py  ^g^^    Secondly,  underwoods  without  the  soile  may  oe  granted 

"1  Tinier  H/^'  ^Y  ^^PY  ^^  ^^^  *°^  ^  ^^  heires,  and  so  may  the  herbage  or  ves- 
&  Ttt^lcr.  ture  of  land.    Thirdly,  generally  all  lands  and  tenements  within 

the  manor  and  whatsoever  concemeth  lands  or  tenements  may  be 
granted  by  copie:  as  a  faire  appendant  to  a  mannor  may  be 
granted  by  copy,  &c.  (9). 

**  Consuetudines"    This  word  consuetudo  being  derived  ^  con- 
suetOf  properly  signifieth  a  custome,  as  here  Littleton  taketh  it : 
but  in  legall  understanding  it  sisnifieth  also  tolles,  murage,  pon- 
1^  '  t  F  N  D   ^^>  paviage,  and  such  like  newly  granted  by  the  king;  and  there- 
37a  d.  ^^^^  when  Uie  kinff  grants  such  things,  the  words  be,  Concessimusy 

V.  Mag.  Carta  ^^*  ^^^  auxiUum  vma  pradkt^  paoiand\  SfC.  consuetudines  subscrip- 
in  cap.  Itin.        iaSy  viz.  de  quolibet  sunnagto^  Sfc, 

^1. 151.  And  it  was  an  article  of  the  justices  in  eire  to  inquire  de  novis 

Bract,  hb.  3,  consuetudtnibus  levaHs  in  regnor  me  in  terrd^  noe  in  aqud,  et  quis 
¥\eU,  lib.  1.  easlevavit  et  ubii  where  consuetudo  is  taken  for  tolles  and  such 
cap.  30.  like  taxes  or  charges  upon  the  subject. 


Sect.  74. 

A  ND  such  a  tenant  may  not  alien  his  land  by  deed,  for  then  tlie  lord 
•^  may  enter  as  into  a  thing  forfeited  unto  him.     But  if  he  mil  alien 
his  land  to  another,  it  behoveth  aim  after  the  custome  to  surrender  the  tene- 
ments 


case  of  a  husband  seised  in  right  of  his  mfe.  P.  38  Eliz.  B*  R.  Conesby  and 
Ruskey.  And  accordingly  agreed  per  curiam  P.  1650,  in  Cremer  and  Burnet. 
But  yid.  contra  M.  14  Uar.  B.  R.  Crook  n.  22,  in  Lee*s  case.  Copyholder 
surrenders  to  the  use  of  the  lord,  toho  makes  a  lease  of  the  manor  and  of  this 
tenement  by  name.  Ruled,  that  the  tenement  is  still  grantable  by  cojpy;  for  it 
passes  Vfitn  the  manor,  and  so  continues  demisable.  Tr.  10  Car.  Crook  n.  4. 
Lee  and  Boothby. — The  king  is  seised  of  a  copyhold  manor,  the  copyhold  escheats, 
and  the  king  makes  lease  Jor  years.  Ruled,  that  though  the  lease  is  good,  yet 
after  the  term  the  copyhold  is  grantable  by  copy^  because  the  grant  doth  not  enure 
to  a  double  intent  in  the  case  of  the  king,  r.io^o.  Cremer  and  Burnet.  Hal.  MSS. 
— See  Conesby  and  Ruskey  in  Cro.  £liz.  459.  Cremer  and  Burnet  in  Sty.  266^ 
and  2  Ro.  Abr.  196.  pi.  34.  and  Lee's  case  in  Cro.  Cha.  521.  W.  Jo.  449,  and 
1  Ro.  Abr.  498.  pi.  1.  See  also  the  observations  on  the  two  latter  cases  in 
Vin.  Abr.  Prerogative,  G.  c.  pi.  3, 4.  See  further  on  the  destruction  of  copy- 
hold estates  in  Com.  Dig.  Copyhold,  B.  3,  and  L.  and  Vin.  Abr.  Copyhold,  B. 
—[Note  393.] 

18)  See  note  2 .  supra. 

(9)  Tithes  are  erantahle  by  copy.  P.  43  Eliz.  B.  R.  Sands  and  Drury 
per  .curiam.  Hal.  MSS. — See  as  to  the  case  here  cited  by  lord  Hale,  Vin. 
Abr.  Copyhold,  E.  pi.  i.  See  also  as  to  things  grantable  by  copy,  Vin.  Abr.  ubi 
supra,  and  Com.  Dig.  C.  1.— [Note  394.] 
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ments  in  courts  ^c.  into  the  hands  of  the  lord,  to  the  use  of  him  that  shall 
have  the^tate,  in  this  former  or  to  this  effect. 

A.  of  B.  commtth  into  this  court,  and  surrendreth  in  the  same  court  a 
mease,  S^c.  into  the  hands  of  the  lord  (in  manus  domini),  to  the  use  ofC  of 
D.  Of  id  his  heires,  or  the  heires  issuing  of  his  body,  or  for  terme  of  life,  8^c^ 
And  upon  that  commeth  the  aforesaid  C.ofD.  and  taketh  of  the  lord  in 
the  same  court  the  aforesaid  mease,  S^c.  To  have  and  to  hold  to  him  and  to 
his  heires,  or  to  him  and  to  his  heires  issuing  of  his  body,  or  to  him  for 
ttrme  of  life,  at  the  lord's  will,  after  the  custome  of  the  manor,  to  do  and 
yeeid  therfore  the  rents,  services,  and  customes  thereof  before  due  and 
accustomed,  S^c.  and  giveth  the  lord  for  a  fine,  S^c.  and  maketh  unto  the 
lord  Ms  fealty,  S^c. 

"    J  ND  such  a  tenant  may  not  alien  his  land,  Sfc.'*  And  0  ^-  Abf. 

t5Q.T  ^^^^  ^®  c:^  Jtrue  in  case  of  alienation  (i),  but  when  ^990 

^  J  a  man  hath  but  a  right  to  a  copihold,  he  may  release  it  ^cil^a^bi  '^'' 

by  deed  or  by  copie,  to  one  that  is  admitted,  tenant  de  inter  Kite  & 

facto  {2),  QueiDtoD. 

'*  Alien  by  deed.'*  Here  it  appeareth  by  Littleton,  that  there 
roust  be  an  alienation;  for  the  maJcing  of  the  deed  alone,  unlesse 
somewhat  passe  thereby,  is  no  forfeiture.  As  if  he  make  a 
charter  of  feoffment,  or  a  deed  of  demise  for  life,  and  make  no 
livery,  this  is  no  forfeiture,  because  nothing  passeth,  and  therefore 
no  alienation  (3);  but  otherwise  it  is  of  a  lease  for  yeares  (4). 

«  Forfeited 

'  ■    •         —  --..--._  .-     -  ^  ^ 

(1)  Parceners  of  copyhold  cannot  make  partition  without  the  lord's  licence 
P.  41  Eliz.  B.  R.  Fuller  and  Terry.  Hal.  MSS.~The  same  case  is  in  1  Ro. 
Abr.509.  pi.  1,  2,  but  the  points  there  are  different. — [Note  395.] 

(2)  If  copyhold  19  granted  to  A.  and  B.  who  are  admired,  A.  may  release  to  B» 
without  fine  or  surrender.  Adjudged  P.  19  Jac.  entered  H.  16  Rot.  735.  C.  B. 
Wase  and  Pretty.  So  he  may  rdease  condition^  T.  2  Jac.  But  if  he  release  to 
disseisor,  it  is  holden  void;  hut  he  may  release  all  his  right  to  him  who  is  ad^ 
mined.  M.  5  Car.  C.  B.  per  curiam.  Hal.  MSS. — See  ace.  Wase  and  Pretty 
in  Winch.  3,  and  s.  p.  ace.  by  the  court  in  Hetl.  150.  See  further  as  to  the 
effect  of  a  release  on  a  copyhold,  Vin.  Abr.  Copyhold^  Z.  a.  and  Com.  Dig. 
Copyhold,  I.  i. — [Note  396. J 

(3)  But  according  to  Rolle,  though  livery  is  not  made,  the  feoffinent  is  a 
forfeiture,  if  there  be  a  letter  of  attorney  to  deliver  seisin,  because  then  the 
feoffee  may  at  any  time  perfect  the  conveyance:  and  he  thinks,  that  lord  Coke 
ought  to  be  understood  with  this  distinction.  1  Ro.  Abr.  508.  pi.  12,  13^ 
However,  tlie  distinction  in  Rolle  may  be  doubted,  for  the  criterion  of  forfeiture 
of  a  copyhold  by  alienation  seems  to  be  the  actual  passing  of  an  unlawful 
estate  to  the  lord's  prejudice,  and  in  the  case  of  the  feoffinent  no  interest  can 
fasB  till  livery;  nor  is  it  strictly  true,  that  the  feoffee  may  at  any  time  perfect 
the  conveyance,  for  it  is  possible,  that  before  livery  the  feoffor  may  revoke 
the  power  of  attorney,  or  the  attorney  may  die  or  refuse  to  execute  his  au- 
thonty.     See  fiy-ther  on  this  subject,  3  Leon.  109,  and  Godb.  269. — [N<^  397*] 

(4)  The  plural  number  is  here  significant;  for  a  lease  €or  one  year  is  not 
a  forfeiture,  such  lease  by  copyholder  being,  as  lord  Coke  in  another  place 
writes,  warranted  by  the  general  custom  of  the  realm.  4  Co.  s6.  See  also 
ace.  9  Co.  75.  b.  W.  Jo.  249,  and  Litt.  Rep.  233.  See  also  1  And.  19a,  and 
Mo.  272^  and  679,  by  which  it  appears  that  it  was  once  doubted,  whether  td 
warrant  a  leaee  for  one  year  without  the  lord's  licence  a  particular  custom 

VojL.  I.  R 
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"  Forfeited  unto hwu'  This  adjective  in  Latine  IsAriffiictus^ 
the  verbe  i&Jbrisfacerey  aiid  the  nowuejarisfactura.  They  are  all 
deriyed  oiforisy  (that  is)  extra,  and  facere^  quasi  diceret^  extra 
legem  seu  consuetudinem  Yacere^  to  do  a  thinff  against  or  without 
law  or  custoroe ;  and  that  legally  is  called  a  forfeiture.  LU- 
ileton  useth  this  word  but  once  in  all  his  booke.     What  shall 

Cfl  4  Co.  inter    be  said  [Jt]  forfeitures  of  copiholds  you  may  read  at  large  in  my 
scopUiold         Reports  (5). 

m!^^.  k^.^""         "  ^»  ^w'^-"     [fl  This  is  the  generaU  custome  of  the  reahne, 

9  Co.  76, 107.     that  every  copiholder  may  surrender  in  court,  and  need  not  to 

10  Co.  131.        alleage  any  custome  therefore.     So  if  out  of 

[/]  Brtct.  Ub.«,    court  he  surrender  to  the  lord  himselfe,  he  need    ^^'J^^'  ^^' 
cap.  8,  &  lib.  4.    u0j  alledge  in  pleading  any  custome.     But  if  he    '      '  ^'^ 
49   15  H.  4. 34.  puryenJer  out  of  court  into  the  hands  of  the  lord  by  the  hands 
L  H.  6-  M-         of  two  or  three,  Ac.  copiholders,  or  by  the  hands  of  the  bayliffe  or 

reeve,  &c.  or  out  of  court  by  Uie  hand  of  any  other,  these  cus- 
tomes  are  particular,  and  therefore  he  must  plead  them  (6)« 

[m  J  Bractorif 


was  not  necessary. — The  fc^owing  annotation  is  by  lord  Hale.    Vid.  as  to 
Jorfeiture  by  lease  or  alienation.     A.  is  lessee  of  a  manor  Jbr  Jive  t^ears;  copy- 
holder grants  bargains  and  sells  his  copyhold  to  A.  and  his  heirs.    Ruled^  tbU 
this  amounts  to  aJvU  surrender;  and  tf  after  the  term  he  tuAo  hath  thtjee^ 
the  manor  admits  A,  or  his  heir,  it  amounts  to  a  nem  grant,     T.  21  Jac  €•  B* 
Hassel  and  Hamerton. — Copyholder  in  fee  makes  lease  for  a  year^  and  so  de  anno 
in  annum  durmg  the  life  of  the  copyholder  except  one  day  at  the  end  of  ev^ 
year;  and  this  vaas  acyudged  to  be  a  forfeitures  and  so  (f  it  ttos  bf  caoenant^ 
for  it  amounts  to  a  leasefor  ttoo  years,  and  the  exception  of  a  day  doth  not  aid 
the  case.   Vid.  10  Jac  b.  R.  Biostr.  n.  soi.  Hmmten  onaHanden.   T.  10  Jac. 
ibid.  ft.  fl3S.    LuttreU  and  Weston^^-^opyhohkr  makes  lease  by  indenture  for 
one  year,  and  same  day  by  smother  makes  another  leasefor  one  year  to  commence 
after  theformer,  and  so  a  third  lease  by  a  third  indenturefor  one  year  after  the 
second,  and  then  surrenders  to  the  etemardto  the  use  ^the  lord,   Riued,  i«  Though 
this  be  ^  several  indentures,  and  tmo  days  interpose  between  the  end  of  one  lease 
end  the  beginning  of  another,  it  is  afor^iture.    n.  The  covin  is  apparent,  though 
it  tsas  not  foimd.    3.  Though  he  surrenders  to  the  lord  not  haniug  notice,  ike 
lord  shell  be  adjudged  to  be  in  point  ^forfeiture,  aud  shell  avoid  the  leases* 
M.  7  Car.  B.  R.  n.  15.    Mattheie  and  Whetton.    Hid.  MS8.— See  the  fint 
case  cited  by  lord  Hale  in  Winch.  66.  W.  Jo.  41,  and  Hutton  65,  dHMigh  in 
these  books  the  name  is  difierent.     See  tlie  eeoond  case  in  1  Biilatr.  189,  the 
third  in  1  Bulstr.  215,  and  the  fourth  in  Cro.  Cha.  233.  W.  Jo.  249,  and  1  Ro. 
Abr.  508.  pi.  10. — It  is  observable,  t^kat  according  to  the  third  case  cited  by 
lord  Hale  a  mere  covenant  that  the  lessee  shall  enjoy  for  a  second  year  is  a 
forfeiture;  but  the  second  case  and  other  autkonties  ar€  to  the  contrvy; 
because,  though  in  general  a  covenant  amounts  to  a  lease,  yet  it  seems  kar^  to 
give  such  a  construction,  where  a  lease  amounts  to  a  forfeiture,  and  the  in- 
tention of  the  parties  nay  have  eftot  by  way  of  agreement    See  Cro.  Jam.  311, 
and  2  Keb.  207.    See  further  as  to  leases  by  copyholders  and  forfeiture 
on  that  account,  New  Abr.  tit.  Leases,  I.  6.  Vin.  Abr.  Copyhold,  G.  c.  H.  c— 

[Noteag^O 

(5)  See  aiso  tit  Copyhold,  in  Yin.  Abr.  D.  c.  to  E.  d.  2.    New  Abr.  L.  and 
Com.  Dig.  M. 

(6)  Vota,  by  Rolle  surrender  into  the  hands  of  the  stewards,  though  out  of 
the  court,  is  good  without  custom.  M.  24  Car.  E.  R.  Baker  and  Denhanu 
HaL  MSS^i^See  ace  1  Ro.  Abr.  500.  pi.  3,  4.  Leon.  1 1 1.  1  Salk.  184.    Some 
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L.l.C.  g.  Sect.  74.    Of  Tenant  by  Copie.      [59.  a.  59.  h. 

[ffi]  Bradonf  lib.  4.,  foL  aog,  tpeaking  of  these  kind  of  customaiy  M  Bnct.Ub.  4, 

tenants,  saith.  Dare  av$etn  non  poisunt  tenementa  ma^  ntc  ex  causd  f?|*  ^^'^  o 

domUioms  ad  aliot  trZjirre  non  map*  quttm  vUlani  ^^'^'^ii'^ 

t59*n  P^^f  ^  *^^  **  transferre  deheanty  restUuant  f^y  ea 
Y^  'J  domino  vd  baliivOf  et  ipti  ea  iradant  aUis  in  rjittenagium 
tenenda*    But  although  it  be  incident  to  the  estate  of  a 

copihold  to  pasK,  as  our  author  saith,  by  surrenders^  [b]  yet  so  fM  Coram  rege 

forcible  is  custome,  that  by  it  a  fredioM  and  inheritance  may  also  ^^^\  3>  ^  3- 

passe  by  sunender(i)  (fnthout  the  leave  of  the  lord)  m  his  court,  i^eid  w? 

and  be  deUrered  over  by  the  bttlj  to  the  feoffi&e,  according  to  the  3  £.  3. 

forme  of  die  deed,  to  be  inrc^ed  m  the  court  or  the  like.  Corona  310. 

1 1 H.  4.  83. 

«  A.  B.  commetk  into  this  courty  and  surrendreth,  S^r    Here  pw'nwrain*- 
IMtieton  putteth  an  example  of  a  surrender  in  court,  and  in  this 
example  three  [c]  things  are  to  be  observed.  f  ^1  ^***  ^  ^' 

Firsts  that  the  surrender  to  the  lord  be  generall  iHtkout  ex-  ^e^^^i^boMk* 
pressmg  of  any  estate(2)y  for  that  he  is  but  an  instrument  to 
admit  Cnhr  a  que  use,  for  no  more  passeth  to  the  lord,  but  to 
serve  the  limitation  of  the  use(3);  and  Ce'  que  use^  irhen  he  is 
adnutted,  shall  be  in  by  him  that  made  the  surrender,  and  not  by 
the  lord  (4). 

BWC0liQiy» 

raak^  a  distinction  between  stewards  by  deed  and  stewards  by  ixiro/,  and  think, 
that  only  the  former  can  take  surrenders  out  of  court,  (jodb.  143,  and  1  L. 
Bajrpi.  X59.  But  this  distinction  has  been  frequently  denied,  and  indeed  seems 
unsupported  by  any  good  reason.    Cro.  Jam.  526.  Com.  Rep.  85^-— [Note  399.] 

(1)  M.  9  Jac.  C.  B.  n.  5.  D.  D.  Wilde  and  Francis.  Adjudged  accordingliff  and 
the  admittance  is  tenendum,  ^  no^  ad  voluntatem  dommi.  Hal.  MSS^ — Vid. 
ace*  ante  40.  a,  and  note  6,  there,  and  also  the  books  cited  in  Blackst.  Law 
Tr.  8vp.  ed.  v.  i.  p.  144.  From  these  authorities  it  appears,  that  estates  held 
by  copy  ^court'^oU,  but  not  at  the  ynlloftke  hrd^  have  been  deemed  ,/9nee&oU 
estates  as  well  by  others  as  by  lord  Coke,  and  in  oider  to  distingu^i  them 
from  the  ordinary  kind  have  been  denominated  customary  Jreduiids.  In  con- 
aequeoce  of  the  prevalence  of  this  notion,  a  consideraUe  number  of  such 
tenants  some  few  years  ago  claimed  a  right  of  voting  as  Jreehclders  at  the 
election  of  knights  of  the  shire.  This  gave  occasion  to  a  ^ort  but  most  ex- 
cellent treatise  on  the  subject,  in  which  the  learned  author  traces  the  origin  of 
lands  held  in  this  peculiar  wq^,  and  proves  by  the  most  clear  and  forcible 
arguments,  that,  though  these  tenures  in  some  respects  resemble  freeholds,  they 
are  in  truih  nodiing  more  than  a  superior  kind  of  copyh<rid.  Soon  after  the 
publication  of  this  treatise,  the  doctrine  inserted  in  it  received  confirmation 
from  an  act  of  parliament,  declaring,  that  no  person  holding  by  copv  of  court" 
roll  should  be  entitled  to  vote  at  the  election  of  knights  of  .the  snire.  See 
BUckst.  Law  Tr.  8vo.  ed.  v.  1.  p.  105,  and  31  G.  2.  c.  14. — [Note  400.] 

(2)  Ccgybolderfyr  life  surrenders  to  the  use  1^  D*  the  idrd  accepts  the  sur- 
render and  admits  D.Jbr  his  life  nAo  dies.  Adjudged^  that  the  surrenderor  shall 
not  ham  the  land,  iai  the  lord,  for  he  who  surrendered  had  not  any  reversion* 
But  if  cepykolder  surrenders  to  the  use  (yTB.  there  on  B*s,  death  the  surrenderor 
shall  hmvtf  for  he  hath  the  remainder,  M.  6  Car.  B.  R«  Crook  n.  lo.  King 
and  Lord.  Hal.  MSS. — See  Cro.  Cha.  204,  and  S.  C»  i  Ra  Abr.  504.  9  Ro* 
Abr.4£g.  Se8  9Co.io7.  Vin.  Abr.  Ct^eM,  P.  6Mod.f8.  1  SaHc  188, 
and  Oilb.  Ten.  3d  Load.  ed.  257.— [Note  401.] 

(3)  See  pest.  69*  a.  and  Jeffeties's  case  dted  from  Wils.  in  note  1. 

(4)  A>oe.  by  WUmot  justice  in  4Bnfr.  v0l.3.pi.i543,  and  see  fiirtheras  to 
this  Yelv.  8a3.  4  Co,  27.  b.  Com.  1%.  CopyhMt  F.  14>  and  GillK  Ten. 
3d  Lend.  ed.  257. 
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Secondly,  if  the  limitation  of  tlie  use  be  generally  then  Ce  que 
use  taketh  but  an  estate  for  life,  and  therefore  here  IMtmm 
expresseth  upon  the  declaration  of  the  use^  the  limitation  of  the 
estate,  viz.  in  fee  simple,  fee  taile,  &c. 
M  Mkh.  3  &        Hiirdly,  the  lord  cannot  mnt  a  larger  \i\  estate  than  is  ex- 
3  Ph.  &  M.  in    pregged  in  the  limitation  of  Uie  use.    LitOetim  here  putteth  his 
twST^iurt  case  <^  one.    If  two  joyntenants  be  of  cop&old  lands  m  fee,  and 
In  Consuble's     the  one  out  of  court  according  to  the  custome  surrender  his  part 
case  of  Pick«n-    to  the  lord's  hands,  to  the  use  of  his  last  will,  and  by  his  will  de- 
ham  inNor-        ^iseth  his  part  to  a  stranger  in  fee,  and  dyeth,  and  at  the  next 
^  court  the  surrender  is  presented,  by  the  surrender  and  present- 

ment the  joynture  was  severed,  and  the  devisee  ought  to  be  ad- 
mitted to  die  moitie  of  the  hmds,  for  now  by  relation  the  state  of 
the  land  was  bound  by  the  surrender  (5). 

[e]  Fleta,  lib,  a.       **  Into  the  hands  of  the  lord  (in  manns  domini)."    Damsnus  nut" 
c  ^&7i.         nmr,  the  lordof  amannor,  is  described  [e]  hjFleta,  as  he  ought 

to  be,  in  these  words.     In  omnibus  autem  et  supra  omnia  decet 

quemiihet  dominum  verbis  esse  veracem,  et  in  operibusjiddem^  Deum 

etjusHtiam  amantemyjraudem  et  peccatum  odsentem^  voluntariosquef 

maleooloSf  et  iimriosos  contemnentemy  et  apud  proximos  pietatem 

vu&umque  mattoHem  et  plenum;  ijfsius  enim  interest  potius  consilio 

^quitm  viribus  uti^  propriove  aroitrio.     Non  cujushbet  voUmtarii 

Juvenis  menestraUiy  vd  adulatoriSf  sedjurisperitorum  virorumJuie» 

Hum  et  honestorumj  et  in  pluribus  expertorunty  consilio  debetjavere. 

Qui  bene  sibi  vult  dssponere  etJamSia  suay  scire  veram  executionem 

ierrarum  suarum  necessarium  erity  ut  perinde  sciat  quantitatem 

suarum  Jacukatum  etjmem  annuarum  expensarw/n*    And  the  re* 

sidue  is  fit  for  every  lord  of  amannor  to  know  and  follow,  which 

were  too  long  here  to  be  recited;  only  his  conclusion  having 

spoken  of  the  lord's  revenue  and  expences,  I  will  adde,  Qimt 

omnia  distind^  scribantur  in  membranky  ui  perinde  soEaciits  vitam 

suam  disponat  etjacilius  convincat  mendacia  compostarwnmu 

[/]  See  more         L/]  ^  the  lord  of  the  manor  for  the  time  beine  be  lessee  for  life 

of  this  4  Co.  ^    or  for  yeares,  gardian,  or  any  that  hath  any  particular  interest,  or 

kS^u^^T^*"^'  tenant  at  will  of  a  manor,  (all  of  which  are  accounted  in  law 

iJa.  Rot.'sti.    ^lomi^T^o  tempore)  and  doe  take  a  surrender  into  his  hands,  and 

inter  Shapland    before  admittance  the  lessee  for  life  dyeth,  or  the  yeare's  interest 

&  Ridler  in  repl.  or  custody  doe  end  or  determine,  or  the  will  is  determined,  tfaoush 

in  Com.  Banco,  the  lord  commeth  in  above  the  lease  for  life  or  for  yeares,  we 

^  Hll^in^^    custody  or  other  partieular  interest  or  tenancy  at  wiD,  yet  shall 

^e  adjudg^.    ^®  ^e  compelled  (6)  to  make  admittance  accordinff  to  the  siuv 

^clro.  Jam.  08.    render ;  and  so  was  it  holden  in  17  JEiur.  in  the  ean  ofArundeTB 

6  Co.  Go.  b.)       case,  which  I  my  selfe  heard. 

•'And 


(5)  M.  a  Jac.  B.  R.  Crooky  n.  ao,  Porter  and  Porter.  Hai.  MSS^-^-See  Cro. 
Jam.  100,  by  which  the  case  appears  to  have  been  adjudged  according  to  lord 
Coke's  doctrine  of  relation.  8ee  further  as  to  the  relation  of  surrenders  in* 
Vih.  Abr.  CopyhMy  T.  b. 

(Q  Notat  ruledy  that  actum  on  the  case  doth  not  lie  against  the  lord  wha 
refuses  to  adnUty  but  the  remedy  is  to  compdl  him  in  chancery*  P.  13  Jac*  B.  R. 
Crook,  n.  1.  Ford  and  HoslSns.  Hal.  MSS.— See  Cro.  Jaas.  368,  and  &  C. 
Mo.  843.  3  Bulstr.  336.  But  it  is  said  to  have  been  adjudged,  that  though 
ssurrenderee  cannot  have  action  on  the  case  against  the  lonl  for  reftoing  to 
admit,  yet  the  wrr^niferor  may.     3  Bulstr.  217. — [Note  401.] 
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**  And  givtth  the  lordjbr  ajine**    For  the  signification  of  this 
word  CJineJ,  Vide  Sect.  174.  182.  194.  441. 

Of  fines  due  to  the  lord  by  the  cppiholder,  some  be  bj  the 
change  or  alteration  of  the  lord  (7),  and  some  by  the  change  or 
alteration  of  the  tenant.    The  change  of  the  lord  ought  to  be  by 
the  act  of  God,  otherwise  no  fine  can  be  due ;  but  by  the  change 
of  the  tenant  either  by  the  act  of  God,  or  by  the  act  of  the  party, 
a  fine  may  be  due  1  for  if  the  lord  doe  alledge  a  custome  withm 
his  manor  to  have  a  fine  of  every  of  his  copiholders  of  the  said 
manor  at  the  alteration  or  change  of  the  lord  of  the  mannor^  be 
it  by  alienation,  demise,  death,  or  otherwise ;  this  is  a  custome 
against  the  law,  as  to  the  alteration  or  change  of  the  lord  by  the 
act  of  the  party,  for  by  that  meaaes  the  copiholders  may  be  op- 
pressed by  multitude  of  fines,  hy  the  act  of  the  lord.    But  when 
Uie  change  groweth  by  the  act  of  God,  there  the  custome  is  good^ 
as  by  the  death  of  the  lord.    And  this,  upon  a  case  in  the  chan- 
cery [g}  referred  to  sir  Jt^n  P&pkatn  chiefe  justice,  and  upon  lij  T.  39  EGs. 
conference  with  Anderson^  Pertain^  Walmeslei/f  and  all  the  judges  bctwecne  the 
of  SerieanU  Inn  in  Fleetstreet,  was  resolved,  and  so  certified  into  «??»*»<>'<*«"  ^J 
the  chancery.  But  upon  the  change  or  alteration  of  the  tenant  (8),  Guildms  in  the 
a  fine  is  due  unto  the  lord.  oonntyofNorth- 

Of  fines  taken  of  copiholders  some  be  certaine  by  custome,  and  nmberland,  and 
some  be  incertaine,  but  that  fine,  though  it  be  inceriusy  yet  must  ^^^ngl<»tt 
it  herationabilu.    And  that  reasonablenesse  shall  be  discussed  chan^e!'^'^' "^ 
by  the  justices  upon  the  true  circumstances  of  the  case  appearing  (1 1  Co.  44.  a. 
mito  them ;  and  if  the  court  where  the  cause  depenaeth,  ad-  Cro.  Cba.  199. 
judgeth  the  fine  exacted  unreasonable,  then  is  not  the  aR«-Abr.578.) 

[gQ  n  Ol^  copiholder  compellable  to  ^ay  it(i)«.    And  so  was 
*  I  it  adjudged :  [A]  for  all  excessiveness  is  abhorred  in  W  P*fJ»' 
law.     See  more  concerning  fines  of  copiholders  in  my  3^^  m  com. 
Reports  [i ],  whidh  are  so  plainly  there  set  downe,  as  they  need  5^^,. stdion  &* 
not  be  rehearsed  here.  Brady. 

\%\  4  Co.  the  icaaei  of  copiholds. 

Sect. 

<7)  Vid.^  tallages  in  JVales  on  change  of  the  lord.  34  H.  8.  ^.  26.  Hal.  MSB. 
—See  Sect.  93. 

(8)  See  Vin.  Abr.  Copyhold,  W.  b.  See  also  much  curious  learning  on  this 
subject  in  the  case  of  tne  earl  of  Bath  and  Abney  in  4  Burr.  vol.  1,  page  206, 
In  that  case  the  court  held,  that  the  executor  of  a  copiholder,  for  a  long  term 
of  years,  was  compellable  to  be  admitted  and  to  pay  a  fine.  The  great  point  of 
the  case  was,  whether  a  fine  became  due  on  every  change  of  the  tenant,  or  on 
change  (^ the  estate  only, — [Note  403.] 

(1)  frhat  shall  be  a  reasonable  Jtne,  Tbo  years  and  an  half  of  racked  rent 
adjudged  unreasonMe;  and  a  year  and  an  half  is  sufficient.  T.  6  Car.  B.  fL 
ijrooky  n.  8.  Dow  and  Gelding.  Txoo  years  value  of  racked  rent  adjudged  U7i- 
reasonable,  s.  He,  toho  would  take  advantage  of  a  forfeiture  for  non-payment  of 
ajine  uncertain,  ought  to  assess  a  reasonable  fine,  and  prefix  a  day  and  place 
within  the  manor foj/r  payment  of  it,  Othenoise  non-payment  is  not  a  forfeiture, 
S.  If  it  be  doubtfidy  tt^her  the  fine  he  reasonable  or  net,  non-payment  is  not  a 
foifoiture,  M.  6  Jac.  C.  B.  n.  5.  D.  D.  JVillowe's  case.  Vide  tBaaeD,forrfin 
truth  it  be  reasonable,  non-payment  at  the  day  prefixed  has  been  held  a  forfeiture, 
M.  1650.  Parker* s  ease, — Custom,  that  copyholder  dudl  pay  a  fine  of  two  years 
rent  or  under,  held  good,  M.  10  Jac  B.  R.  2  Btdstr.  n,  23,  Allen  and 
Abraham.  But  M.  36,  37  Eliz.  A,  B,  n.  148,  in  Green  and  Bury ,  it  was  ruled 
void  for  the  uncertainty,  Hftl.  MSS^^— See  the  first  case  in  Cro.  Cha.  196,  the 
jecond  in  13  Co.  3,  the  third  in  1  Bulstr.  33,  and  the  fiiurth  in  s  Ro.  Abr.  26^ 

B  3  pi.  1* 
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Sect,  75. 

y^tfD  these  tenants  are  called  tenants  by  cofie  of  court  rolle;  because, 
they  have  no  otlier  evidence  concerning  their  tmements^  but  onely  the 
eopies  of  court  roUes* 


<<  'THE  Y  have  no  other  evidence.'*    Thb  u  to  be  understood  of 
(4  Co.  35.)  '^   evidenceg  of  alienation ;  for  a  release  of  a  right  by  deed  a 

copiholder  (that  commeth  in  by  way  of  admittance)  may  have, 
and  that  is  suJficie&t  to  exdaguish  the  fight  of  the  copyhold» 
which  he  that  raaketh  the  retease  had(a). 


Sect.  76. 


y^  ND  mch  ienaMts  ehall  neither  imj^eadf  nor  be  impieaded  for  their  iene- 
ments  ly  the  kin^e  writ.  But  \f  they  mil  i$nfueade  othere  far  their 
tenements^  they  shall  have  a  plaint  entered  in  the  lord's  court  tn  this  forme, 
or  to  this  effect:  A.  of  B.  complaines  against  C.  ofD-  of  a  plea  cftand, 
viz.  of  one  messuage,  forty  acres  of  land,  four  acres  xffmeaaow,  l^c.  with 
the  appurtenances,  and  makes  protestation  to  follow  tnis  complaint  in  the 
nature  of  the  hin^s  writ  of  assise  of  mordancester  at  the  common  lam,  or 
of  an  assise  of  novel  disseisin,  orformedon  in  the  discender  at  the  common 
law,  or  in  the  nature  of  any  other  writ,  Sfc,   Pledges  to  prosecute  F.  G.  SfC. 

"  S  UCH 


pl»  1.  Note,  that  in  the  case  in  which  two  years  rack  rent  was  deemed  an 
unreasonable  fine,  the  admittance  was  on  an  alienation  and  not  pa  a  4escent^ 
and  that  on  a  descent  two  years  value  is  generally  understood  to  be  reasonable. 
See. Rep.  temp.  Finch  464.  See  further  on  the  quantum  of  fines,  tit.  CofyhM^ 
in  Vin.  Abr.  A.  b.  Com.  Dig.  U.  4,  and  New  Abr.  I.  3,  and  the  case  of  the 
earl  of  Bath  and  Abney  in  4  Burr.  voL  1,  page  206. — [Note  404.] 

(2)  Vid.  hic^.  59.  a.  A,  surrenders  to  the  use  ofB.  dearly  the  land  is  bound 
by  the  surrender^  but  B.  hath  nothing  in  the  land  till  admittance.  M*  8  Car.  B.  E. 
Bureoiu  and  Sparling.  But  if  the  surrenderee  dies,  his  heir  shall  be  atnitted. 
iftue  lord  accepts  rent  ofB.  it  is  a  good  admittance.  M.  24  Car.  B.  R«  Bidter 
ondDenham,  A.  surrenders  to  the  use  ofB.  tvho  befin'e  admittance  swrrenders  te 
the  use  of  C,  and  C.  is  admitted.  Rulea^  that  C.  takes  nothing,,  for  B.  tu&o  S¥r* 
renders  hath  not  any  interest  to  surrender  till  admiitance,  94  Elia.  Alderman 
Dixe*s  case.  .  M.  6  Jtic.  B.R.  M.  n.  6,  Wilson  and  JVoodhalL  But  yet  iti/kath 
been  ruled  good,  for  the  admittance  of  C.  shall  be  inudied  to  be  an  admittanee  ^ 
Bnfrsty  and  so  there  shall  be  priority.  M.  34  Car.  i.  R.  Baker  and  Denkam* 
V.  41  £Hz.  C.  B.  Cokhin  and  Cokhin.  Vid.  T-  1^  Jac.  B.  R.  2  P^  s> 
Hal.  MSS — See  the  first  case  in  Cro.  Cha.  t7d,  &  tSd,  and  1  Ro.  Abr.  47di  ^ 
500 ;  the  second  in  Sty.  145 ;  the  fourth  ciise  in  Yeiv.  144;  the  fifth  in  Cra» 
£liz.  66a^  and  1  Ro.  Abr.  499,  pi.  x.  See  fmtiker  as  to  the  a^bje^  of  the 
cases  in  this  annotation.  Com.  Dig*  Cetadheld,  F.  i}.  aad  Vm.  Akf*  Cepyhold, 
U.  W.  Y.  aad  Q.  h.-[Note  405.] 


L.  1.  C.9.  Sect.  76-    Of  Tenant  by  Copie.     [60.  a.  60.  b. 

**  QUCH  tenants  shall  neither  implead^  nor  he  impleaded,  S^c"  4 H.  4.  34. 
This  is  evident,  and  needs  no  explanation.  adjndged  ia 

parliament. 

"  But  if  they  toiU  impleade  others^  they  shall  have,  Sfc.**    Put 
the  case  tnat  the  demandant  in  a  pleint  in  nature  of  a  reall  action 
reeovereth  the  laxid  erroaeously,  what  remedy  for  the  party 
iprieved  ?     For  he  cannot  have  the  king's  writ  of  false  judgement  14  H.  4. 34^ 
in  respect  of  the  baseness  of  the  estate  and  tenure,  being  in  the   i^H.  5.  u. 
eye  or  the  law  but  a  tenant  at  will.    And  the  freehold  being  in  ^'^*^L^-  ?•  *8- 
another,  he  shall  have  a  petition  to  the  lord  in  the  nature  of  a  Paux  iudmcnt 
writ  of  false  judgement,  and  therein  assigne  errors,  and  have  7E.4.  l^^ 
remedy  according  to  law.  si  E.  4. 80. 

(4  Co.  21.  b.) 

"  Formedon  in  the  discender  at  the  common  laxv^    By  the  opi-   3  Co.  8, 9.  in 
Bfon  cfLMeton^  as  there  may  be  an  estate  ftaile  by  custome  with  He^don's  case. 
the  co-<^erati4>n  of  the  statate  of  fV.  a,  cap.  1,  so  may  he  have  ^^i  g^g^"  • 
a^ftrmedon  in  discender;  but  as  me  statute  without  a  x^j^'  *    ''  ^^^ 

tgO.^  custome  eztendeth  not  to  copihokls  (3),  so  a  q;^  cus-  (3  Co.  8.  b. 
1^^  J  tome  without  the  statute  caanot  create  an  estate  tayle.  1  R0.Abr.838.) 
Now  it  is  not  a  sufficient  proofe,  that  lands  have  been 
granted  in  taile;  for  albeit  lands  have  antiently  and  usually  beene 
mmted  bv  copie  to  many  men  and  to  the  heires  of  their  bodies, 
Slat  may  be  a  fee  simple  conditional],  as  it  was  at  the  common 
law.    Biit  if  a  remainder  have  been  limited  over  such  estates  and  (iRo.Abr.$o6. 
enjoyed,  or  if  the  issues  in  taile  have  avoided  the  alienation  of  die   >  ^^^'  ^67. 314. 
ancestor,  or  if  they  have  recovered  the  same  in  writs  o£jbrmedon         ^'*'  7* -^^ 
in  the  discender,  Uiese  and  such  like  be  proofes  of  an  estate  taile. 
[y]  But  if  by  custome  copihold  may  be  intailed,  the  same  by  like  [y]  P.  ag  Elis. 
custome  by  surrender  may  be  cut  ofF(i);  and  so  hath  it  beene  inter  HiJl& 
adjudjged.     [z]  Some  have  holden  that  there  was  a, formedon  in  H^JJ*^  «  . 
the  discender  at  the  common  law  (a).  Ic  manor  de*"* 

Overhall  in  Essex,    ai  Eiiz.  Dier  366.    23  Eliz.  Dier373.        [2]  10  £.  2.  Formedon  55. 

31  E.  3, 47.    PI.  Com.  340.    4£.  3.  Formedon  50. 

Sect. 


(3)  //  ha^  oflen  been  adjudged  according  ;  and  in  such  case  surrender  is  nol^ 
a  discontinuance,  bmt  there  may  he  a  bar  by  custom  other  by  surrender  or  recovery, 
but  not  toithout  custom.  M.  2  Car.  C.  B.  Crook,  »,  4.  P.  37  Eliz.  Clun  and 
Turner.  P.  1651.  B.  R.  Franklyn  and  Myn.  Hal.  MSS.— See  the  case  of 
M.  3  Cha.  in  Cro.  Cha.  42.  See  also  post.  60.  b.  and  note  1»  &  2,  there. — 
[Note  406.] 

(1)  See  2  Yes.  603,  the  case  of  Carr  and  Singer,  in  which  three  judges  against 
WiOes  (^ief  justice  held,  that  where  copyholds  are  intailable,  and  the  custom 
has  not  prescribed  any  mode  of  barring,  the  intail  may  be  barred  by  sur- 
render. But  Willes  chief  justice  thought,  that  in  such  a  case  recovery  was 
the  proper  mode.  Note  the  three  ways  of  barring  intails  of  copyholds  men- 
tioned m  this  case;  namely,  recovery,  surrender,  and  forfeiture  and  regrant. — 
[Note  407.] 

(3)  See  further  as  to  intails  of  copyhold  m  Yin.  Abr.  Copyhcld,  F.  E.  G*  e. 


»4 


60.  b.  61.  a.]    Of  Tenant  by  Copie.     L.  1.  C.9.  Sect.77. 


Sect.  77. 

/d  ND  although  that  some  such  tenants  have  an  inheritance  according  to 
the  custome  of  the  manor ^  yet  they  have  hut  an  estate  but  at  the  will 
of  the  lord  according  to  the  course  of  the  common  law.  For  it  is  said,  that 
tf  the  lord  doe  oust  them,  they  have  no  other  remedy  but  to  sue  to  their 
lords  by  petition;  for  if  they  should  have  any  other  remedy,  they  should 
not  be  said  to  be  tenants  at  will  of  the  lord  accordirig  to  the  custome  of 
the  manor.  But  the  lord  cannot  breake  the  custome  which  is  reasonable 
in  these  cases  (-3). 

But  Brian  chiefe  justice  said,  that  his  opinion  hath  alwaies  been,  and 
ever  shall  be,  that  if  such  tenant  by  custome  paying  his  services  be  ejected 
by  the  lord,  he  shall  have  an  action  of  trespass  against  him.  H.  21  Ed.  4. 
jind  so  was  the  opinion  of  Danby  chief e  justice  tn  7  Ed.  4.  For  he  saith, 
that  tenant  by  the  custome  is  as  well  inheritour  to  /uive  his  land  according 
to  the  custome,  as  he  which  hath  a  freehold  at  the  common  law{i). 

13  E.  3.  tit.        «  pOR  (it  is  said  J,  that  if  the  lord,  ^-c."    And  here  Littleton 
PraMcript.  10.  -^    gaith  truly  that  it  is  said  so,  for  so  it  is  said  in  13  ^.  3« 

JMd^,^mT       *3  R^  2.  32  H.  6.  and  7  E.  4.  19- 

39  H.  6.  tit.  S^^  ^^  setteth  not  downe  his  owne  opinion,  but  rather  to  the 

Subpena  3.  contrary,  as  hereafter  in  this  Chapter  appeareth.     But  now  ma' 

7  £.  4.  ig.  gistra  rerum  experientia  hath  made  this  cleare  and  without  ques- 

tion, that  the  lord  cannot  at  his  pleasure  put  out  the  lawful 
Vide  Sect.  81,  coppiholdei*  without  some  cause  of  forfeiture,  and  if  he  do,  the 
8a.  84.  139.        coppiholder  may  have  an  action  of  trespasse  against  him ;  for 

albeit  he  is  tenens  ad  voluntatem  dominiy  yet  it  is  secundum  consue^ 
tudinem  manerii  (4). 
[ft]  Vid.  [h]  And  Britton  speakings  of  these  kinde  of  tenants  saith  thus : 

^^B'?  M    6     ^^  ^^^*^  sont  priviledges  en  tiel  manery  aue  nul  de  les  doit 

'  *  ^'  ouster  de  ccJ"  tiels  tenements^  tant  come  tlzfont  les  services  r6l.1 
que  a  lour  tenements  appendeniy  ne  nul  ne  poet  lour  set-  I  •  '  J 
vices  acrestre  ne  change  a  faire  autres  services  ou  pluiS' 
And  herewith  agreeUi  sir  Robert  Danhy,  chiefe  justice  of  the 
court  of  common  pleas,  M.  7  £.  4.  19,  and  sir  Thomas  Brian 
his  successor,  Af.  21  JT.  4.  80,  viz.  that  the  copyholder  doine  his 
customes  and  services,  if  he  be  put  out  by  his  lord,  he  shall  have 
pn  action  of  trespasse  against  him. 

CuAP. 


t    ■■   '  >»i^^M<Bi~^-^MaBaM>»iMM^mM^«Mi 


(3)  What  follows  in  this  Section  is  neither  ia  L.  &  M.— Roh^—nor  P.— The 
addition  first  appears  in  Redm. 

(1)  This  must  be  understood  with  exception  of  such  copyholds,  as  by  the 
custom  are  grantable  for  life  only. 

(4)  But  trespass  lies  not  against  the  lord  for  cutting  trees.  Hil.  10  E.  1. 
Hot.  3-  Casus  mom  of  Anthony.  But  nw  the  lato  is  changed.  HaU  MSS.— 
tNote4o8,]     ^         •^  '^  e 


L.  I.e.  10.  Sect.  78.  Of  Tenant  by  the  Verge.  [6l.a.6l.b. 


Chap.  10.        Tenant  by  the  Verge.  Sect.  78. 

^E NANTS  6v  the  verge  are  in  the  same  nature  as  tenants  by  copy  of 
court  roll.  jSut  the  reason  why  th^  be  called  tenants  by  the  terge^ 
is,  for  that  when  they  will  surrender  their  tenements  into  the  liands  of  their 
lord  to  the  use  of  another,  they  shall  have  a  little  rod  (by  the  custome)  in 
their  hand,  the  which  they  shall  deliver  to  the  steward  (al  seneschall)  or 
to  the  bailife  according  to  the  custome  of  the  manor,  and  he  which  shall 
have  the  land  shall  take  up  the  same  land  in  court,  and  his  taking  shall  be 
entred  upon  the  roll,  and  the  steward  or  bailife  according  to  the  custome 
shall  deliver  to  kirn  that  tdketh  the  land  the  same  rod,  or  another  rod,  in  the 
name  of  seisin;  and  for  this  cause  they  are  called  tenants  by  the  verge,  bui 
they  have  no  other  evidence  but  by  copy  of  court  roll. 

"  J^ENANTS  by  the  'oerge!'    This  tenant  ^<A«  verge  is  a  uH.4.33- 

meere  copihoider,  and  taketh  his  name  of  the  ceremony  of  (Cio.Cha.6d7) 
the  verge  (2).    Tenure  in  villenage,  or  by  base  tenure,  is  tiius 
described  by  Britton :  [a]  ViUenageest  tenure  tie  demeinesde  ches-  M  Bnttan, 
eun  seigneur  bailie,  a  tener  a  son  vohint  per  viUdnes  services  de  S* \i^' !", 
enprpver  al  opes  le  seignior,  et  liverieper  verse  et  nientper  tOle  de  Ji^^So  per**' 
escrit,  ne  per  succession  de  heritage,  dont  garas  de  marit^e  ne  outers  viinm. 
services  reals,  come  homage  et  reliefes,  ne  potent  des  amnones  de 
demeines  ne  de  vUlenage  este  demands 

^<  A  le  seneschal/'  (which  we  call  a  stetoardj,  SeneschaUus  is  de- 
rived of  sein,  a  house  or  place,  and  sehalc,  an  officer  or  governor. 
Some  sa^  that  sen  is  an  ancient  word  for  justice,  so  as  seneschall 
should  siffnifie  offidarius  justitias;  and  some  sav  that  steward  is 
derived  01  stetne  (that  is)  a  place,  and  xvard,  that  signifieth  a  keeper, 
warden,  or  governor;  and  others,  that  it  is  derived  of  stede,  that 

signifieth  a  place  also,  and  voard,  as  it  were  the  keeper  Vide  Seet  99, 


justice,  viz.  a  keeper  01  courts,  &c.  Fleta  describeth  extent  mui^r. 
the  office  and  duty  of  this  officer  at  large  most  excellently.  Pro*  14  £.  i. 
videat  sibi  dominus  de  seneschaUo  drcwnspecto  et  fideli,  viro  provido 
et  discreto  et  gratiosOi  humUi,  pudico,  pacifico^  et  modesto,  qui  in 
legibus  consuetudinibusque  provmcia  et  officio  seneschalcia  se  co^ 
noscat,  etjura  donUni  sui  tn  omnibus  tueri  t0ectet,  guique  subbal' 
livos  domtni  in  suis  erroribus  et  ambiguis  saat  instruere  et  docere, 
quique  egenis  parcere,  et  qui  nee  prece  vel  pretio  vdit  ^  trandte 
justiHa  aeviare,  et  perversa  judicare ;  cujus  (mcium  est  curias  tenere 
maneriorum  /  et  de  suhtractionibus  consuetudtnum,  servitiorum,  red' 

dituum, 

(a)  In  Cro.  Cha.  507,  there  is  a  case  in  which  it  was  pleaded,  that  the 
custom  was  to  surrender  by  a  knife,  and  dierefore  that  a  surrender  by  the  verge 
was  void.  This  custom  being  alledged  before  the  council  of  the  marches  of 
Wales,  Uiey  proceeded  to  try  it  On  moving  this  matter  in  the  king's  bench, 
a  prohibition  was  granted,  because  the  custom  was  pnly  triable  at  the  conmion 
law;  but  it  is  not  mentioned,  what  die  court  thought  of  the  operation  of  the 
surrender. — [Note  409.] 


61.  b.  62.a.]  Of  Tenant  bj  the  Verge.  L.  1.  C.  10.  Sect.  79. 

dttuunii  sectarum  ad  cur\  merctUOf  molendina  domini  et  ad  visas 
Jranqiiedg*  aUarumque  libertatum  domino  pertinerUium  inquiratj  Sfc. 

Tlie  resiaue  pertaining  to  his  office  is  worth  your  reading  at  large. 
Vide4Cb.  Every  Steward  of  cottTts  iy  either  by  deed  or  witkout  deed  ( i ) ; 
Cases  de  Copi-  for  a  man  may  be  retained  a  steward  to  keepe  his  court  baron  and 
holds,  fo.  26,  1^1  g]gQ  belonging  to  the  manner  without  deed,  and  that  reteyner 
^^'^'  afaril  condnne  uanll  he  be  discharged.     The  lord  of  a  mannor 

muLj  auke  adButmoea  oat  of  caort  aid  out  of  the  mannor  also  (2), 

as  at  lasgeappeareth  in  my  Reports. 

Sect.  79. 

y^  ND  also  in  divers  lordshipps  and  tnannors  thert  is  this  cusiame,  viz. 
if  such  a  tenantyWhich  holaeth  hy  custome,  wUl  alien  his  lands  or  tene^ 
fneniSf  he  may  surrender  his  tenements  to^he  bailife  (a  le  boilyX  or  to  the 
reeve,  or  to  two  honest  men  of  the  same  lordship,  to  the  use  of  him  which 
shall  have  the  land,  to  have  in  fee  simpUffee  taile,  or  for  terme  of  l^e,Sfc> 
And  they  shall  present  all  thus  at  the  next  court,  and  then  he,  which  shall 
have  the  land  l^  copy  of  court  roily  shall  have  the  same  according  to  the 
intent  of  the  surrenaer. 

**  'JK>  the  bailee  (a  le  baily)."    TTris  word  bailie,  as  some  sar^, 
cmatmtlk  eii^  French  my[^he^Ujfe,ux  Latin  ballhm 
Vide  Ifmb.        ^g^^  ^gj^  ia  Ml  eld  Saxm  word,  and  signifieth  a  safe  keeper  or 
^^^01^      protector,  and  baile  or  ballium  is  safe  keepmg  or  protection:  and 

thereupon  we  sajr,  when  a  man  upon  sure^  is  aelivered  out  of 
priseiv  iraditur  in  dtdkmim,  he  is  deliTered  into  barle,  that  is, 
mio  their  safe  keeping  or  protectioB  from  prison :  and  the  sberife 
tiiat  bath  euOodiam  eamitafus  is  called  bmUvus,  and  the  county 
tdHmssa. 

**Reeoe,*'  isdemedofthe  Saxon  word  gere/k  orgereve;  and  by 

oaaitiactian  or  rather  eomsption^r^ve,  or  rese,  andn  btLatinepra^ 

Jetims  m  pnepasitus.  It  sinafieaaamaeh  as  a/jpraotor,  a  dispoier  or 

direetor^aa  woadhr«ci«,sneepeHref<e,  shn-e-reefe,  Ar.  whereof  more 

Fleta,  Gb.  a,       AaH  be  saal  hereafter.     Yide  Fkta,  fib.  9,  cap.  67,  where  he 

cs.73Cc7^       tEtateth  of  the  office  of  tile  baiMfe,  tmde»p.6g,deoff!m 

pnspmUt  of  (sc^  the  office  of  the  reeve,  and  what  be-  T^S."] 
tai^gcAhof  doty  and  right  to  either  of  tibem,  which  words  I  3.  J 
atw  tea  kaig-  liuere  to  be  inserted.  Only  tins  I  will  tidce 
out  of  hias.  BaUkms  autem  cmusevnqne  maneni  essed^et  in  verbo 
vermar,  et  in  epese  diligens  etfiMis^  ac  pro  discreto  aporttotore  cog' 
witme  plegmtus  it  ekduSf  fm  de  eommwmrUms  legioas  protanto 
^jfieia  st^faenf  «r  eogmmeat,  etqwd  sit  Ha  Justus^  quod  cw  viruHc^ 
Ami  ant  enpidituUm  nan  qn^gr&t  versus  fenentes  domini  nee  aUos, 
tftm  Propositus  autem  tanquam  appruator  et  cultor  optimusy  ^c. 
dommo-'M^fuS'  senetehallo  pdam  m^  preesentari,  cm  iigungatur 
ojfficium  illud  indilate.     Non  ergo  sit  pigfir  aut  somnolerdus,  sed 

efficadtur 

(1)  Ihit  apaitnt  iaaecessaiy  to  the  nudong  of  steward^  of  the  king's  manors. 
SeefiwthaatkeSfoMitir^CdfiH^  m  ^%i.  JIbr.  F.  and  Com.  Dig.  Cepj/hM, 
R.  s-^Nuae  410.] 

(a)  See  ante  59.  a.  and  note  %,  there. 


Ji.  1.  C.  10-  Sect.  80.    Of  Tenant  by  the  VeJr^.     [62-  a. 

rcUer  et  conHnni  e^mmodmn  domim  a^pisd  miatur  ei  exarare^ 
the  residue  concerning  both  the  om^m  being  worthy  your 
reading. 

*^  To  the  iati^  or  to  ike  ree^oe.'*    Littleton  intendeth  into  the 
hands  of  the  lord  by  the  hands  c^  the  bailifie  or  the  reeve. 


« 


Or  to  ttuo  honest  men  of  the  same  lordship."    The  custome  Vid.4C0.a5. 

doth  ffuide  these  surrenders  out  of  court,  and  the  custome  must  Kite  and  Quain- 
,         o       J  ^  tm  lease. 

be  pursued. 

<'  And  they  shall  present  aU  this  at  the  next  court,  S^c"  By  the 
surrender  out  of  court,  the  oopSiold  estate  passeth  to  the  lord 
under  a  sei^et  condition,  that  it  be  preunted  at  the  next  court 
according  to  the  custome  of  the  mannoff.  And  therefore  tf  after  C^^*  3g,b.) 
auch  a  surrender,  and  before  the  next  courts  he  that  made  the  sur- 
render dieth,  yet  the  surrender  standeth  good(i);  and  if  it  be 
presented  at  the  next  court,  Ce'  que  use  shall  be  admitted  there- 
unto; but  if  it  be  not  presented  at  the  next  court  according  to  the 
Custome,  then  the  surrender  becometh  Toid(2);  and  so  was  it 
cleerly  holden  Pasch,  14  EUz,  in  the  court  of  common  pleas,  which 
I  my  selfe  heard. 


Sect.  80. 

j4  ND  so  it  is  to  be  understood,  that  in  divers  hrdships,  and  in  divers 
mannors,  there  be  many  and  divers  customes  in  tuck  cases,  as  to  take 
tenements,  and  as  to  plead,  and  as  to  other  things  and  customes  to  be  done; 
and  whatsoever  is  not  against  reason  may  well  be  admitted  and  allowed. 

» 

**  n^HERE  he  mamf  and  divers  customes.'*    This  was  caotioud^ 

set  downe,  for  m  respect  of  the  variety  of  the  customes  m 

most  manners,  it  is  not  possible  to  set  down  any  certainty,  oidy 

t)u8  incident  inseparable  every  custome  most  have«  via.  tllat  it  be 

ceosonant 


tmmmmmm^mm^ri^mm^mm'-^mmi^m 


( 1 )  But  vide  Trin,  7  Car.  B.  R.  Rot  373.  Adjured  M.  8.  CratiFm  «7. 
Burgoin  and  Spurting.  A.  surrenders  to  the  steosard  out  of  court  to  the  use 
qfJS.  on  condiium,  and  before  the  next  court  surrenders  to  the  steward  to  the  use 
ofC,  in  fee;  the  eoft^ion  is  performed^  and  then  ha  surrenders  to  the  use  of  D. 
tnfee  by  the  hands  of  the  steward;  and  at  the  next"  court  att  are  present,  nuledf 
that  C.  shaB  have  me  hnd,Jbr  by  the  surrender  thte  interest  fv  bound,  but  the 
estate  doth  not  pass  till  presentment,  but  remainedJuU/u  in  A.and  so  the  surrender 
to  C.  is  good,  when  the  surrender  to  B.  is  avoided  by  performance  of  the  con^ 
Otion  befire  the  court.  Hal.  MS9w— See  note  s,  »  do.  a.  See  also  as  to  the 
commencement  of  tfiesurrefidinpee's  estate  Jeffotey'a  case  in  WHl.  voL  1.  part  2. 
page  13.  In  tiiat  case  eoe  ftaving  sonvndareA  t»  Ae  we  of  his  will  devised 
a  copyhold  to  misa  Jeibreyv  m  f6e;  aadf  she  bmig  altaialed  of  felony  and 
hanged  befbre  admittanee^  the  question  w«a,  whellMc  her  ileteat  in  ike*  copy>- 
hold  was  SQch  as  to  iatitlfr  Aeloid  bjr  f orftitaiv.  The  whole  court  inclsied 
agaiostthe  lord,  but  diel  net  civeatt  abeoltfto  opiMn.— (Veto  441.] 

(«)  SeefqrttoastothetMBfrof  pfcseatiagsaweadeCT,  ¥».  Abn  Copyhold, 
U.  a.  Com.  Dig.  Copyhold,  F.  10. 


62.a.62.b.]  OfTenant  by  the  Verge.  L.l.C.10.S.8l,82. 

U  Co.  31.  consonant  to  reason;  for  how  lon^^  soever  it  hatfa  continued,  if  it 

Chx  Cha.  aao.)  j^  against  reason,  it  is  o£  no  force  m  law. 

**  Against  reason.'*  This  is  not  to  be  understood  of  every  un- 
learned man's  reason,  but  of  artificiall  and  legal  reason  warranted 
by  authority  of  law:  Lex  est  summa  ratio. 


Sect.  81. 

j4  ND  these  tenants  which  hold  according  to  the  custome  of  a  lordship  or 
mannor,  albeit  they  have  an  estate  of  inheritance  according 
to  the  custome  of  the  lordship  or  nurnnor,  yet  because  (C)*  they  FQQ,'! 
hate  no  freehold  by  the  course  of  the  common  law,  they  are  called  L  b.  J 
tenants  by  base  tenure. 

» 

*^  nnHE  T  are  caUed  tenants  by  base  tenure.'*    Of  this  sufficient 
hath  been  spoken  before. 


Sect.  82. 

j^  ND  there  are  divers  diversities  between  tenant  at  will,  which  is  in  by 
lease  of  his  lessor  by  the  course  of  the  common  law,  and  tenant  accord- 
ing  to  the  custome  of  the  manor  in  forme  aforesaid.  For  tenant  at  will 
according  to  the  custome  may  have  an  estate  of  inheritance  (as  is  (foresaid) 
at  the  will  of  the  lord,  according  to  the  custome  and  usage  of  the  manor. 
But  if  a  man  hath  lands  or  tenements,  which  be  not  within  such  a  mannor 
or  lordship  where  such  a  custome  hath  beene  used  in  forme  aforesaid,  and 
will  let  such  lands  of  tenements  to  another,  to  have  and  to  hold  to  him  a$id 
to  his  heires  at  the  wUl  of  the  lessor,  these  words  (to  the  heires  of  the  lessee) 
are  void.  For  in  this  case  if  the  lessee  dieth,  and  his  heire  enter,  the  lessor 
ehall  have  a  good  action  oftrespasse  against  him;  but  not  so  against  the 
heire  of  tenant  by  the  custome  in  any  case,  i^c.  for  that  the  custome  of  the 
mannor  in  some  case  may  aid  him  to  barre  his  lord  in  an  action  of 
trespasse,  tfc. 

*'  JT'ENANT  at  mU  according  to  the  custome  may  havean  estate 
of  inheritance,  Sfc."  Here  note  that  Littleton  alloweth, 
that  by  the  custome  of  the  manor  the  copiholder  hath  an  in- 
heritance, and  consequently  the  lord  cannot  put  him  out  without 
cause. 

**  But  if  a  man,  Sfc*  vntt  let  lands  or  tenements  to  another,  to  hat)e 
and  to  hM  to  him  and  to  his  heirs  at  the  mil  of  the  lessor,  these 
toords  (to  the  heires  qf  thelesseej  are  void.  For  in  this  case  if  the 
lesseedieth,  and  his  heire  enter,  the  lessor  shaU  have  a  good  actum  of 

10  R  4. 18,  trespasse  against  him,  Sfc.**  By  which  it  is  proved,  that  by  the 
Q  i^'^h^  death  of  tSe  lessee  Uie  lease  is  absolutely  determined;  which  is 
9^.^'^^       proved  by  this,  that  if  the  heire  enter  the  lessor  shall  have  an 

11  H.7.as.  ^ctiqn  of  trefqpasse^  quarc  vt  et  armis,  before  any  entry  made  by 
91 H.  7.  la.       the  lessor. 

u  Far 


L.  1.  C.  10.  Sect.  83.    Of  Tenant  by  the  Verge.     [6S.  a. 

f~63.n  ''  ^  ^^  ^^  '^  cugtame  of  the  manor  in  some  case 
L  a.  J  ^^^^  ^^  ^"'*  ^^  barre  his  lorain  an  action  of  irespasse, 
Sfc"  Hereby  it  appeareth,  that  by  the  opinion  of 
Littleton  the  lord  against  the  cuBtome  of  the  manor  cannot  oust 
the  copiholder* 


Sect.  83, 

AhSOf  the  one  tenant  by  the  custome  in  some  places  ought  to  repaire 
and  uphold  his  houses,  and  the  other  tenant  at  will  ought  not. 


it,  for  consuetudo  manerii  est  observanda,     \b]  x»ui.  u  were  uc  uu  ^{^^^,610,  in 
cuttome  to  the  contrary,  wast  either  permissive  ^1 )  or  voluntary  Cues  de  Copi- 
of  a  cophiholder  is  a  forfeiture  of  his  copihold  ( 2  }•  holds. 

oecca 


( 1 )  Formerly  it  was  a  question,  whether  waste  permissive  was  a  forfeiture 
by  the  general  law  in  respect  to  copyhold  estates,  and  according  to  a  case  in 
Noy  a  special  custom  is  necessary.  Noy  51.  But  the  principal  authorities 
are  with  lord  Coke.  See  Ow.  17.  1  Ro.  Abr.  508.  pi.  16,  and  the  case  of 
Eastcourt  and  Weekes  in  1  Lutw.  799.  1  Freem.  516,  and  1  Sfdk.  186.  In 
this  last  case  the  causes  of  forfeiture  were  making  a  lease  without  licence  and 
want  of  rejpairs,  and  it  appears  to  have  been  agreed  by  all,  ihat  permissive  waste 
was  a  forreiture;  and  the  great  point  was,  miether  after  the  death  of  4me  of 
two  coparc^ers,  who  were  seised  of  the  manor  at  the  time  of  the  forfeiture, 
it  was  not  too  late  to  enter  and  take  advantage  of  it.  Three  judges  hdd,  that 
It  was,  because  according  to  them  lease  and  waste  do  not  operate  like  alienations 
by  fine  recovery  or  feomnent  with  livery,  which  are  immediate  forfeitures  and 
extinguish  the  copyholder's  estate  without  any  act  by  the  lord,  but  are  only 
forfeitures  at  the  election  of  the  lord  in  whose  time  they  happen,  and  unless 
he  enters  the  copyholder's  estate  continues;  and  they  thought,  that  the  riffht 
of  election  was  not  in  its  nature  either  divisible  or  descendible,  and  thereSre 
that  in  the  case  of  coparceners  all  must  join  in  the  election,  and  if  one  of  thenf 
dies  it  is  too  late  to  make  it.  But  Powel  justice  differed.  He  assented  to  the 
distinction  between  forfeitures  operating  b^  immediate  extinguishment  of  the 
copyhold  and  forfeitures  at  the  lord's  election,  and  agreed  that  waste  permissioe 
was  oi  the  latter  kind;  but  then  he  thought,  that  the  lease  for  years  without 
licence  was  as  much  an  extinguishment  of  the  copyhold  as  an  alienation  for 
a  greater  estate;  and  he  seemed  to  be  of  the  same  opinion  as  to  waste  votun- 
tatry.  Note,  that  Powel  took  another  distinction  between  waste  voluntarv  and 
waste  permissivCf  and  said,  diat  if  waste  permissive  is  repaired  before  the  lord's 
entiy,  the  forfeiture  is  purged,  and  advantage  cannot  be  taken  of  it.  Note 
also,  that  in  the  same  case  Treby  ch.  j.  doubted,  whether  lord  Coke's  doctrine, 
that  if  there  be  two  coparceners  of  a  reversion,  and  waste  is  committed,  and 
one  of  them  dies  leaving  a  daughter,  the  aunt  and  niece  shall  join  in  waste,  is 
law.  See  ante  53.  b.  and  1  Lutw.  803.  This  observation  of  Treby  ought  to 
have  been  mentioned  before.-^[Note  412.] 

(2)  But  the  court  of  chancery  will  sometimes  relieve  against  a  forfeiture 
for  waste,  and  compel  the  lord  to  re-admit,  on  receiving  satisfaction  for  the 
injury  he  has  sustained.  Such  relief  is  particularly  ^iven,  where  the  waste  is 
committed  through  ignorance,  or  where  the  waste  is  merely  permissive^  and 
there  has  not  bera  an  obstinate  perseverance  in  neglecting  to  repair  after 

notice 


es.a.]       Of  Tenant  by  the  Verge.     L.  1.  C- 10.  Sect.  84. 


A 


Sect.  84. 

LSOf  the  one  tenant  by  the  custome  shall  do  fealty,  and  the  other  not. 
And  many  other  diversities  there  he  hetweene  them. 


Vide  Sect  139.    '*  ^HE  one  tenant  by  the  custome  shall  do^^ealty,  and  the  other 

not/*  And  the  ctoing  of  fealty  by  a  copiholcter,  proveth  that 
a  copiholder,  so  long  as  he  obserres  the  custome  of  the  manor  and 

(Po0t.  93.  b.)      payedi  hk  serrioes,  hath  a  fixed  estate.    For  tenant  at  wi8>  that 

may  be  put  out  at  pleasure,  shall  not  doe  fealty.  For  to  what  end 
dioukL  a  man  sweare  to  be  fiuthfliU  and  true  to  his  lord,  and 
should  beare  faith-  to  liim  which  he  claimeth  to  hold  of  hfan,  and 
that  lawfully  he  shall  doe  his  customes  and  services,  ftc  whea  he 
hath  no  certains  estate,  but  may  be  put  out  at  the  pleasure  of  the 
lessor,  or  he  himselfe  may  detmsine  it  at  hb  pleasure.  Of  these 
land  of  customary  tenants,  and  of  many  things  concerning  them, 

4  Co.  ai,  33,      you  may  read  more  in  the  Fourth  Booke  of  my  Reports,  fol.  21, 

33, &C.  3f,  23,  Sic,    Tliusmuch,  as  I  have  here  set  downe,  may  suffice, 

for  the  understanding  of  sudi  cases  and  opinions  as  Littleton  haXh 
expressed  (3). 

Fink  Libri  Pthm. 

THE 
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notice.  1  Cha.  Cas.  95,  and  Free,  in  Chanc  568.  Anethei  instance,  in  which 
relief  against  forfeiture  £Mr  waste  is  said  to  be  proper^  is  where  the  lessee  of 
a  oofiyholder  commits  waste  without  his  direction  or  privity.  Toth.  Cha.  937* 
But  m  this  latter  case  it  may  be  doubted,  whether  the  waste  is  a  ferfeituie* 
See  Ma  49. — [Note  413.] 

(3  V  See  further  on  the  subject  otcopyhM  bbMm  KitduA  on  Courts,  Coke's 
Copylidder  and  die  Supplement,  the  nook  intituled  the  Smr9eior*s  Dudogncf 
Catthorp's  reading  on  Lord  and  Copyholds,  Hughes  on  Original  Writs  247* 
to  359,  the  title  Copyhold  in  the  AbridgemeolB,  the  Leg  CuSmnaria^  mA  the 
severid  other  treatises  on  copyhold  kw,  pafticularly  tibose  by  Sbefriierd  and 
Nelson. 


(d-  THE  r^4-i 

SECOND    BOOK 
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r 

LAWS  OF  ENGLAND. 


Chap.  1.  Homage.  Scot.  85. 


TTO  MA  G  E  is  the  most  honorable  service,  and  most  humble  service  of 
reverence,  that  a  franktenant  may  do  to  his  lord.  For  when  the 
tenant  shall  make  homage  to  his  lord,  he  shall  be  ungiri,  and  his  head 
uncovered,  and  his  lord  shall  sit,  and  the  tenant  shal  kneele  before  him  on 
both  his  knees,  and  hold  his  hands  joynily  together  betweene  the  hands  of  his 
lord,  and  shall  say  thus:  I  become  your  man  (Jeo  deveigne  yostre  home)  (i) 

*  Tke  naU  beUw  ii  part  of  64.  b.  in  the  thirUaUh  ondfourteenth  tdUiam,  By  wa^paring 
either  <f  tMtm  wth  the  pretent  edition,  the  necetdty  of  placing  in  64«  il  ^  the  latter 
die  three  notes  w&acA  are  in  64.  b,  cf  the  firmer,  wiU  cbvinuhf  appear. 

from 


(1)  *Nota,  in  ancient  times  by  hommes  or  men^  homagers^  fvktm  toe  naco  eaU  free* 
holders,  tuer^  intended;  as  in  grants  that  he  and  his  men  Aotdd  be  free  from  ioB» 
UH.  6.  12.  12  Ass,  3$.  33  ]E.  88.  31  £.  3.  Barr.26u  Hal.  MSSL— In  ,the 
fiunous  controversy,  which  began  between  Dr.  Brady  and  ollien  some  few  jem 
before  the  Revolution  about  Vie  origin  of  the  House  of  Commons,  one  pomt  m 
dispute  was  the  sense  of  the  words  homines  and  Hberi  tenentes  as  used  in  writs  of 
summons  of  parliament  before  the  reign  of  Henry  the  third  and  in  other  ancient 
records;  die  doctor  endeavouring  to  confine  me  word  to  ^e  king's  tenants 
in  capttCi  and  his  competitors  on  the  other  hand  being  as  strenuoos  to  com- 
prehend within  the  description  of  homines  any  free  subjects  of  the  kin^,  and 
within  that  ofliberi  tenentes  all  freeholders  in  genera],  whether  they  heid  im- 
mediately of  the  king  or  not.  See  voc.  Uberi  homines  in  the  Gloss,  at  the 
end  of  Brad.  Introd.  to  Endish  Hist.  Tyrr.  Biblioth.  Politic  300.  308.  322. 
326.  35a,  369.  537,  and  lord  Lyttelt.  Hen.  3.  8vo.  ed.  vol.  3.  p.  337.  However, 
rar.  Tyrrel  allows  the  word  homines  to  be  equivocal,  and  to  vary  in  the  sense 
accorqing  to  the  occasion  on  which  it  is  usea.«-[Note  2.] 


64.  a.]  Of  Homage.  L.  2.  C.  1.  Sect.  85. 

from  tkit  day  forward  of  life  and  limbe^  and  of  earthly  worshipiz),  and 
unto  you  shall  be  true  and  faithfully  and  beare  to  youjaith  for  the  tene^ 
menti  that  I  claime  to  hold  of  you,  saving  the  faith  that  I  owe  unto  our 
sftveraigne  lord  the  king ;  and  then  the  lord  so  sitting  shall  kisse  him  (3). 

r^  UR  author  harinff  taught  us  in  his  former  booke  the  several 

dbtinct  estates  of  lands  and  tenements  as  most  necessary  to 

be  knowne,  for  the  understanding  of  these  two  other  bookes,  doth 

in  this  second  book  treat  of  the  tenures  (1 )  and  sendees  whereby 

*  t  Thae  are  fuUt  a  and  3  of  64.  b.  in  the  igeA  and  14th  editUmt, 

the 

I  -  —  — -     -     I  '  -  ^  I  —  — 

(i)*  The  words  of  life  and  limbe,  and  of  earthly  worship  are  not  in  L*  and  M. 
but  tne  Roh.  and  subsequent  editions  have  them. 

(d)  t  ^^^  ^  ^^^  ^^^'  18  H.  6.  n.  58,  a  special  act  of  parliament  to  excuse 
the  kissing  in  the  case  of  homage  made  to  the  king  iy  reason  of  pestilence- 
Hal.  MSSl 

( 1 )  It  is  scarce  possible  to  have  a  just  and  proper  idea  of  our  law  of  tenures, 
the  greater  part  of  which  is  founded  on  principles  strictly  feudal,  without  the 
aid  of  some  previous  information  concerning  the  origin  of  feuds  in  general, 
and  the  time  and  manner  of  their  introduction  into  this  country.  This  inte- 
resting subject  seems  to  have  entirely  escaped  the  attention  of  ford  Coke;  for 
though  he  writes  so  learnedly  and  minutely  in  explaining  the  nature  of  eadi 
tenure,  and  its  fruits  and  incidents,  yet  there  is  not  any  thing  like  an  historical 
illustration  with  the  least  reference  to  the  general  doctrine  of  feuds,  or  to  the 
means  by  which  they  were  established  in  England ;  a  silence  the  more  unac- 
countable) because  the  subject  exercised  the  pens  of  several  cotemporaiy 
writers;  and  the  great  antiquary  of  our  English  law$,  sir  Henry  Spelman, 
had  actually  published  the  first  part  of  his  Glossary,  in  which  he  discourses 
largely  on  feuds,  near  two  years  before  the  first  edition  of  the  Commentary 
on  Littleton.  To  supply  the  deficiency  here  imputed  to  lord  Coke,  as  far 
as  the  compass  of  an  annotation  will  allow,  it  shall  be  attempted  to  state 
riiortly  some  of  the  principal  opinions  which  occur  on  the  subject,  and  to 
refer  to  some  of  the  books  in  wnich  thay  are  respectively  advanced  or  con- 
troverted. 

As  to  the  first  institution  of  feuds,  some  writers  deduce  them  from  the 
earliest  aces  of  the  world,  and  suppose^  that  the  idea  of  giving  land  on  the 
terms  of  doing  military  service  for  it,  which  it  must  be  confessed  was  the  grand 
principle  of  the  feudal  system,  must  have  been  common  to  the  most  ancient 
nations,  when  they  emigrated  to  form  new  settlements,  and  was  the  natural 
result  of  such  a  situation.  See  Niell.  Disputat-  Feud,  cited  in  Voet.  ad  Pandect, 
lib.  38.  Digres.  de  Feud.  1  Gen.  47.  But  this  opmion  has  been  generally 
disapproved  of  as  fanciful,  and  founded  on  a  narrow  and  incomprehensive  notion 
offends,  and  depending  on  resemblances  too  faint  and  remote  to  warrant  a  just 
comparison.  ^  Itter.  de  Feud.  Imper.  c.  i.  s.  2.    Spelman.  Posthum.  s. 

Others  think,  that  they  discover  the  origin  of  feuds  in  the  institution  of 
patron  and  client  by  Romufus  on  the  first  founding  of  the  Roman  state.  Zasius 
£pit.  Feud.  &c.  cited  in  Itter.  de  Feud.  Imper.  c.  1.  s-  3.  But  the  slightest 
examination  shews  this  connection  to  have  been  widely  different  from  that 
between  lord  and  vassal;  the  latter  merely  arising  from  /and,  and,  according 
to  the  strict  and  pure  notion  offends,  being  ever  accompanied  with  services 
of  sl  military  kina  and  also  widi  a  jurisdiction;  which  circumstances  are  quite 
foreigi;  to  the  former,  and  seem  of  themselves  so  essentially  to  distinguish  the 
two,  as  to  render  the  labour  of  seeking  for  oUier  differences  wholly  unneces* 
sary.  See  Bodin.  de  Repub.  lib.  i.  c.  7.  Crag.  Jus.  Feud.  lib.  l.  Dieges.  5. 
et  Duck,  de  Us.  Jur.  Civ.  c.  6. 

Others  again  have  suggested,  that  the  grants  of  forfeited  lands  to  the  veteran 

^  Boldicri 


L.  2.  C.  1.  Sect.  85.  Of  Homage.-  [64.a, 

the  said  lands  and  tenements  be  holden;  which  he  dividetii  into 
twelve  parts,  viz.  HomagCy  Fealty,  Escuage,  Knight  Service,  So- 
45age,  Frankalmoigne,  Homage  AuncestreU,  Grand  Serjeanty,  Petit 
Setjeanty,  Tenure  in  Burgage,  in  ViUenage,  and  into  Rents% 
Wherein  his  mediod  is  most  excdlent;  for  he  beginneth  with 
Homage,  because  it  is  the  most  humble  service  of  reverence,  ex-  (a  Co.  8.  a. 
pressing  the  duty  of  the  tenant  to  his  lord,  and  the  affectionate  ^«^*»cmc) 

love 

soldiers  of  SvUa,  Julius  Caesar,  and  the  Triomvirs  in  the  latter  times  of  the 
Roman  republick,  gave  rise-  to  feuds.  But  it  has  been  sensibly  observed  by 
a  very  ingenious  writer^  thai  such  lands  were  given,  not  on  the  condition  of 
Juimre  but  as  rewards  for  past  military  services,  and  after  the  donation  of  them 
were  of  the  nature  of  other  Roman  estates.  Sullivan's  Lectures,  251.  See 
also  Clark.  Connect,  of  Roman,  Saxon  and  English  Coins,  440. 

.  Some  compare  the  coloni  et  ^big  adscrtpiitU,  of  which -there  is  such  frequent 
tnention  both  in  the  Theodoaian  code,  and  in  that  of  Justinian,  with  feudato- 
ries. But  nothing  can  be  more  strongly  marked  than  the  distinction  between 
the  two,  for  the  former  were  adstficted  to  the  soil,  were  employed  in  culti- 
vating it,  and  in  performing  other  rural  services  for  the  owner,  and  in  short 
approached  nearer  to  slaves  ^tinn  to  Jree^men  soldiers  ondjeudal  tenants.  See 
Itter.  Feud.  Imper.  cap.i.  sect.  ^  5. 

One  civilian  of  the  first  obaracter  seems  to  deduce  fiefs  from  the  procuratores 
pradiorum,  the  empkyteuticarU,  and  others  of  a  similar  description,  who  are 
well  known  to  the  Roman  law.    Cujac  Observ.  lib.  8.  c.  14,  and  De  Feud. 
lib..4i*  priiicip.     But  it^shooidbe  reooUeeted,  that  the  nroeuratores  pradiorum 
were  properly  only  baili^  and  servants  to  the  owners  ox  the  land,  and  that  the 
emphyimiticarii  were  merely  Occupiers '<^  land  under  contracts  of  hiring;  and 
thiyrelore'Ono  may  diiSer  from  the  great  author  of  this  opinion,  without  for- 
gettiog  the  respeet  justly  due  to  so  high  an  authority.  In  truth,  the  possessions 
of'tha.ybfy»br<lo  not  appear  to  have  been  like  any  nef,  and  those  ot  the  latter 
at  the  utmost  only  come  near  to  a  resemblance  of  fiefs  of  the  pradial  and 
improper  kind,  such  as  our  socage  tenure^  and  other  deviations  from  the  original  • 
feudal  establishments.     Consequently  it  is  not  in  the  least  probable,   that 
pure  and  genuine  fiefe^  whioh  were  the  price  of  militttfy  service  only,  and 
gavenrise  to- the  great  system  of  tenures^  should  be  the  offspring  of  such  parents. 
-—Xhe  same  observation  ^  may  be  applied  'to  t^e  prtedia  stipendiaria,  which  ' 
some  writeis  cite  fronv  the  books  of  the  Roman  law  as  instances  of  fiefli,  but 
which  were,  as  I  apprehend^  only  a  species  of  the  emphyteusisy  or  land  let  to  ' 
hire.  'See  Itter.  de  Feud.  Imp.  Cap.  1.  sect.  3.  5.     Heinecc.  Syntagm.  Antiq.' 
Rom.' lib.  3.  tit.  3.  s.  13,  and  the  word  stipendiaria  in  the  Lexicons  of  the 
Roman  Law.^ 

Ab  to  the  soldarii,  who  were  the  companions  and  followers  of  the  princes 
and  ohieftnins- amongst  the  ancient  Gauls,  and-  are  by  some  writers  considered 
as  feudal  vassals,  their  attachment  was  hidependant  of  land;  and  this  of  itself 
is  aofibient  to  sli«w,  that  the  coAneetion  was  not  the  same  as  that  which  is  the 
renlt*of  #Mfir0.  '  However^  ic  iHiay  be  proper  to  observe,  that  a  like  sort  of 
union'-betweeh'thepriiioes  of  i^eandtnt  Germans  and  their  comites  is  agreed 
by 'those  w4io- refer  the -origin  of  "fiefs  to  a  much  later  period,  to  have  been 
one-of  the*  many  eauses  which  accelerated  the  progress  of  fiefs.  Itter.  de  Feud. 
Imper.io«pvi.'Sectv4,  5v   •  • 

'Another  opinion  as  to  the  beginning  of  fiefs  is,  that  the  use  of  them  thay 
b&'datttd'froin  the  time  1^  the-  emperor  Alexander  Severus,  who  about  the 
middle  of  the  third  century  granted  out  large  districts  taken  from  the  enemy' ' 
on-theivontiersofthe  Roman' -empfre*  to  the  dkces  Umitanei  and  others  of  his 
officers  and  soldiers,  under  the  conditions  of  military  service,  and  on  those 
terms  declared  the  land  transmissible  to  heirs.    Seld.  Tit  of  Hon.  2d  ed.  c.  1. 

Vol.  I.  •  S  8.  33. 
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love  and  protection  of  the  lord  towards  bis  tenant,  as  here- 
after shall  appeare.    Secondly,  FeaUy^  a  sacred  serrice, 
expressing  by  {^  oath  his  fidelity  to  his  lord.  ^64.^ 

Thirdly,  Escuage,  which  is  servUium  tcuti^  the  service  |_  i)  J 
oftheshidd.' 

Fourthly,  Knights  service^  for  the  d^ence  of  the  realme  against 
outward  hostility  and  invasions,  which  the  better  might  be  effect- 
ed, if  such  duty  fidelity  and  love  were  betweene  lords  and  tenants, 
as  ought  to  be,  and  as  the  law  expecteth. 

Fifthly,  Socage^  the  service  or  the  plou^,  aptly  placed  next 
kniffhts  service,  for  that  the  ploughman  mdceth  the  best  souldier, 
as  waU  appeare  in  his  proper  place. 

Sixthly,  Frankalmoigney  service  due  to  Almighty  God,  placed 
towards  the  middest  for  two  causes:  first,  for  that  the  midoest  is 
the  most  worthy  and  most  honourable  place:  and  secondly,  be- 
cause the  first  five  preceding  tenures  and  services,  and  the  other 
sixe  subsequent,  must  all  become  prosperous  and  usefull,  by  rea- 
son of  God's  true  religion  and  service;  for  Nunquam  proipere 
succeduni  res  humatugy  ubi  negUguntur  dmna.  Wherein  I  would 
have  our  student  follow  the  acmce  given  in  these  ancient  verses, 
for  the  good  spending  of  the  day ; 

Sex  horas  sonno^  iatidem  des  legiius  itquis. 

Qjuatuor  oratis^  des  epuUsque  duos* 
Qjuod  superest  uUrh  sacris  largire  canutnis. 

Seventhly,  Homage  auncestrdlfBndeat  families  enjoying,  with 
their  blood,  the  anaent  inheritance  of  their  forefkthers,  as  a  great 
blessing  of  the  Almighty. 

8,and9.  .SMean/ygraiKftffeft^,  due  to  the  king  only,  to  whom 
the  highest  and  most  eminent  honor,  ligeance,  and  reverence  of 
all  kinde  is  due;  which  hath  two  notable  e^cts.  First,  imperii 
majestas  est  tutda  solus,  according  to  the  old  rule;  and  secondly, 

it 

8.  23.  p.  333.  Duck,  de  Us.  Jur.  Civ.  lib.  i.  c  6.  Itter.  de  Feud<  Imper.  c  i. 
s.  3,  and  Clarke's  Connect.  Rom.  Sax.  and  Engl.  Coins,  440.  These  grants 
and  some  few  others  of  a  like  Idnd,  which  are  attributed  to  succeeding  Roman 
emperors,  give  the  sembhmce  of  probability  to  the  conjecture  of  those,  who 
consider  the  feudal  establishments,  so  common  in  the  subsequent  times,  as 
mere  imitations  of  these  examples  and  extensions  of  the  same  policy ;  and  it 
must  be  owned,  that  they  at  least  seem  to  justify  mr.  Selden  in  observing, 
that  same  use  of  fieft  may  very  properly  be  referred  to  the  time  of  Alexanda: 
Severus. 

But  that  opinion  which  seems  to  have  the  most  probabSity  and  is  adopted 
by  the  generalitjr  of  the  best  writers,  particularly  tnose  of  the  present  times, 
attributes  the  origin  of  the  feudal  establishments  principally  to  the  northern 
nations,  which  in  the  fourth  and  fifth  centuries  over-ran  we  western  part  of  the 
Roman  empire,  and  at  length  out  of  its  ruins  formed  the  principal  of  Uie  Tarious 
states  and  governments,  into  which  we  now  see  Europe  divided.  Many 
reasons  miffht  be  adduced  in  fiivour  of  this  opinion,  and  to  evince  that  pur-  * 
suing  the  histoipr  of  these  nations  ftt>m  their  first  succesrful  irruptions  mto 
the  Roman  empire  is  the  onlv  true  w^  of  exploring  the  source  of  the  feudal 
institutions;  but  this  is  not  we  place  ror  a  mmute  discussfen  of  a  subject  so 
extensive  and  difficult. 

CC>  [See  this  note  continued  at  the  conmeneement  of  Mr.Butler's  notes,  A0- 
ginning  191.  a.]— [Note  1.] 
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it  18  an  assured  means  of  lonff  continuance  of  houses  andfiunilies 
in  prosperous  estate,  whereof  our  author  speaketh  in  the  Chapter 
before. 

1  o.  Then  followeth  the  tenure  of  Burgage,  of  ancient  bui^hesr 
and  cities,  &c.  which  are  to  be  supported  for  the  honour  ot  the 
idng,  and  for  the  maintenance  of  trade  and  traffique,  the  life  of  all 
commonwealths,  especially  of  islands. 

11.  Villenage,  for  the  performance  of  service,  yet  necessary 
service,  for  the  densing  of  cities,  boroughes,  nannors,  &c.  and 
for  the  better  manuring  of  arrable  grounds,  and  increase  of 
husbandry. 

13.  And  lastly,  tenure  by  rents,  which  are  called  uvi  reddituM^ 
because  the  lords  and  owners  thereof  do  live  by  them ;  which  they 
shall  enjoy  the  better,  if  trade  and  traffique  be  maintained,  and 
our  native  commodities,  which  are  rich  and  necessary,  holden  up 
and  saleable  at  a  reasonable  value.  And  now  understanding  his 
method,  let  us  penise  our  author's  words. 

And  as  our  author  beganne  his  first  booke  with  fee  simple, 
which  is  the  most  principaJl  and  worthiest  estate,  so  he  beginnetb 
his  second  booke  with  homage,  which  is  the  most  honourable  and 
humble  service. 

^'  Htmagty^  is  derived  of  [a]  hamoi  and  it  is  called  hwnage^  r^]  Glanvil. 

because  when  he  doth  this  service,  he  saith,  Jeo  deveigne  vostre  fi.  9.  ca.  i. 

home;  I  become  your  man.    And  in  English  homage  is  called  Bract  fo. 78. 30. 

manhood,  so  as  the  manhood  of  his  tenant  and  the  homage  of  his  -^"^  ^^'  ^7<>* 

tenant  is  all  one.     Mutua  quidem  debet  esse  dominii  et  komagii  ^^^  |J^|  ^  ^^^ 

Jidditatis  connexio,    ita    quod   quantum  homo  debet  domino  ex  Mir.c.3.'de 

homagiay  tantum  iUi  debet  dominus  ex  dominio  prater  solam  reve^  Homage,  et  1. 5, 

rentiam,  ^^^  *• 

"  True  andJakhfuU/*    These  words  are  of  great  extent,  for 
they  extend  to  the  observation  of  the  lord's  counsell  in  whatso- 
ever is  honest  and  profitable,     [b]  Omnis  homo  debet  fdem  domino  [5]  lib.  Rab. 
suo  de  viid  et  membris  suis^  et  terreno  honore^  et  obseroatione  con'  ca.  ^. 
sHii  sui per  honestum  et  utile  (comprehended  under  these  words 
true  anaJdithfuU)  salvdjide  Deo  et  terra  principi, 

[^5."1  (Cy^"  Service*'  [c]  Servitium  in  lege  An^ia  re^U'  [c]aH.4.6. 
^  I  lariter  accipitur  pro  servitio,  quod  per  tenenies  domtnis 
suis  debetur  rationefeodi  sui.  But  servitium  est  duplex  ; 
spirituaUf  whereof  more  shall  be  said  in  the  Chapter  of  Franlod- 
moigne ;  et  temporaU^  whereof  our  author  here  treateth.  And  he 
beginneth  with  homage,  first,  because  it  is  most  honourable,  for 
honor  plus  est  in  konorante,  quhm.  in  honorato,  2.  It  is  most  humble 
service  ofreoerence^  and  both  of  these  for  five  causes  on  the  part  of 
the  tenant.  First,  die  tenant  when  he  doth  his  homage  is  disdnctusr  Qiaxml  et  Mir. 
disarmed  or  unguarded.  Secondly,  nudo  capite,  bare-headed,  ubiiupra. 
Thirdly,  ad  pedes  domini  super  genua  prqjectus*  Fourthly,  ambas 
mantis  junctas  inter  manus  domini  porrigit.  Fi^ly,  pe^  verba 
omni  supplici  veneratione  plena,  he  saith^  /  become  your  man^ 
Sfc,  Ana  for  three  causes  on  the  part  of  the  lord.  First,  the 
lord  doth  sit.  Secondly,  he  incloseth  his  tenant's  hands  betweene 
his  owne.  Thirdly,  the  lord  sitting  kisseth  the  tenant.  Prudent 
antiquity  did,  for  the  more  solemnity  and  better  memory  and 
observation  of  that  which  is  to  bee'  done,  expresse  substances 
under  ceremonies. 

Nil  sine  prudenii  Jecit  rationc  vetustas, 

s  2  **  I  become 
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"  /  become  your  man  of  life  and  limbe'*    And  therefore  he  is 
discifictitSf  for  that  he  must  never  be  armed  against,  or  opposite 
Bract,  tol  80.      to  his  lord,  but  both  life  and  member  must  be  ready  for  the  law- 
Britton,  fiiii  defence  of  his  lord. 

foJL  173-  b. 

c«p.  16,*'      *^'        ^-  "  Of  earthly  honor,'*    Expressed  by  kneeling  at  the  feet  of 

his  lord. 

3.  Deifet  quidem  tenens  manus  suas  utrasque  ponere  inter  manus 
utrasque  domini  suij  per  quod  significatur  ex  parte  domini  proteetio 
defensio  et  rjoarrantiaj  et  ex  parte  tenentit  reverentia  et  subjection 
So  as  the  holding  up  of  the  tenant's  hands  betokeneth  reverence 
and  subjection,  and  the  lord's  inclosing  of  his  tenant's  hands 
between  his  own  betokeneth  protection  and  defence. 

4.  **  And  unto  you  shall  be  true  and  Jaithfidlt  and  beare  to  you 
Jaithy  4'C''*    This  faith,  /Me5,  oxjbedusperpetuumy  this  perpetuall 

league  between  the  lord  and  the  tenant  is  expressed  by  the  lord's 
Bract,  abisopn.  kissing  of  the  tenant.  And  some  say,  Xki9X.Jbtdus  dicitur  hjide^ 
Brit.  fol.  174,      quia  fides  interponitur.     And  so  firme  and  strong  was  this  league 

between  them,  that  by  the  ancient  law  of  England^  nihil  Jacere 
potest  tenens  propter  obligationem  homagiiy  quod  vertatur  domino  ad 
exharedationemf  vel  aliam  atrocem  injuriam.  Nee  dominus  tenenti 
e  converso.  Qubd  sijecerint,  disscHvitur  et  extinguitur  homagium 
omninh  et  homagii  cottnexio  et  obligatio,  et  erit  tnde  justum  judi" 
cium  ciim  venertt  contra  homagium  etfidditatis  sacramentumj  quod 
in  eo  in  quo  delinquunt  puniantur,  s,  in  person^  domini^  qubd 
amittat  dominium,  et  in  persond  tenentis,  quod  amittat  tenementum. 

"  For  the  tenements  that  I  claime  to  hold  of  you**  Britton 
[a]  Brit,  ubi  saith,  that  [a]  in  doing  of  homage  he  must  name  the  lands  or 
supra.  tenements  for  which  he  doth  homage  in  certaintie;  and  the 

Bract  tabi  supra,  reason  is,  ne  in  captione  homagii  contingat  dominum  per  negligent 
aip"i     *    ^'     **^""  dedpi  vel  per  errorem. 

Mv.  cap.3.  de        Por  the  better  understanding  of  that  which  shall  be  said  here- 
Homage.  after,  it  is  to  be  knowne,  that  first,  there  is  no  land  in  England  in 

the  hands  of  any  subject  (as  it  hath  been  said)  but  it  is  holden  of 
some  lord  by  some  land  of  service,  as  partly  hath  been  touched 
before  (ij. 

(1)  According  to  this  position,  of  which  the  truth  is  undeniable,  all  the  hmds 
in  England,  except  those  in  the  king's  hands,  are  feudal.  This  universality  of 
tenures,  if  not  quite  pecidiar  to  England,  certainlv  doth  not  prevail  in  several 
countries  on  the  continent  of  Europe,  where  the  feudal  system  has  been 
established,  and  it  seems,  that  there  are  some  few  portions  of  allodial  land  in 
the  northern  p^  of  our  own  island.  In  France  they  still  have  theiryrflnc-ofcuy 
which  is  the  name  by  which  dhdial  land  is  distinguished,  as  veil  as  their  Ms; 
and  in  some  provinces,  such  as  Provence  Languedoc  and  others,  whicn  not 
havine  any  coutume  or  system  of  customary  law,  adopt  the  turitten  or  Rommn 
law,  the  country  is  so  far  from  being  wholly  feudal,  Uiat  all  inheritances  are 
presumed  to  be  quite  free  from  feu£d  dependance  till  the  contraiy  is  proved, 
and  therefore  are  called^anc-a/e«  sans  tttrey  that  is,  free  without  the  possessors 
being  obliged  to  prove  them  so.  Instit.  Droit  Franc,  par  Arsou,  1.  a,  c.  3. 
Decis.  Nouv.  par  Uenisart,  tit.  Francaleu  and  Droit-ecrit,  Even  m  Normandy, 
from  which  country  our  ancestors  borrowed  at  least  some  parts  of  our  law  of 
tenures,  and  where  the  feudal  policy  with  its  utmost  rigors  is  supposed  to  have 
been  so  early  aad  so  completely  introduced,  a  remnant  of  allomal  land  is  stOl 
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Secondly,  all  the  lands  [b]  within  this  realme  were  originally  p]  18  E.  3. 35. 
derived  from  the  crowne,  and  therefore  the  king  is  sovereigne  ^  S*  ^'  ^* 
lord,  or  lord  paramont,  either  mediate  or  immecBate  of  all  and  ^  ^^  ^^^^ 
evCTY  parcell  of  land  within  the  realme  (2). 

lliirdly,  that  in  ancient  time  lords  upon  the  creation  of  their 
tenures  did  not  onely  reserve  rents,  services,  and  profit,  &c.  for 
which  they  might  distreine  and  have  other  remedy,  but  also 
tooke  an  humble  submission  of  his  tenant  by  promise  and  oath 
([for  to  homage  fealty  is  incident),  to  be  true  and  faithful!  to  him 
tor  the  tenements  holden  of  him,  which  submission  is  called 
homage  and  fealty,  according  to  the  tenure  reserved. 

'^  Saving  the  faith  that  I  owe  unto  our  soveraigne  lord  the  kin^"  Glanvil.  lib. 
Both  because  there  is  homagium  ligeum^  which  is  due  to  the  king  c  1. 
onely,  and  also  because  he  is  sovereigne  lord  over  all  (3).  ^ir.  c.  3»  de 

Bract,  abi  siipr.    Brit,  ubi  supra.    Inter  Inquis.  apud  Lanceston.  anno  6  E.  1.   Coruub.  inXhcs. 

I  have 

to  be  found,  and  their  reformed  coutoumier  expressly  divides  their  estates  into 
Jranc'oleu  and  tenures.  Littlet.  par  Houard,  v.  1,  p.  196,  and  Cout.  Reform. 
Norman,  par  Berrault.  Art.  102.  TTie  German  and  Dutch  lawyers  make  the 
like  distinction  with  respect  to  lands  in  their  countries ;  and  they  must  almost 
necessarily  have  a  considerable  proportion  of  allodial  land,  as  the  rule  of  their 
courts  of  justice  is  to  presume  in  favour  of  it,  whenever  the  quality  of  the  land 
appears  doubtful.  Hemecc.  Elem.  Jur.  Germ.  lib.  2.  tit.  1.  s.  35.  Dar.  Inst. 
Jur.  Priv.  German,  sect.  705,  706,  and  Voet.  ad  Pandect,  lib.  38,  Digres.  de 
Feud,  sect  4.  As  to  Scotland,  lord  Stair  expresses  himself  rather  ambiguously 
on  the  subject ;  for  he  says  that  there  remains  little  of  allodial  land  in  Scotland^ 
but  in  a  few  lines  after  observes,  that  the  glebes  of  the  clergy,  which  seem  to 
come  nearest  to  allodials^  are  more  properly  mortifiedy  or,  as  we  should  call 
them,  mortmain  fees,  Sta.  Inst.  b.  4,  t.  3,  s.  4.  However,  other  respectable 
authors  rank  the  manses  and  glebes  of  the  Scotch  clergy  amongst  things  allo- 
dial ;  and  write  as  if  they  thought,  that  the  law  of  fiefs  had  not  yet  pervaded 
the  Orkneys.     Ersk.  Princ.  Law  Scot.  126.  Ess.  Brit.  Antiq.  19. — [Note  3.] 

i*2 )  See  ante  fol.  64.  a.  note  1,  and  fol.  1.  b.  note  1. 
3  j  Vid.  As  to  the  homage  by  the  king  of  England  to  the  king  of  France 
for  the  dutchy  of  Aquitainy  SfC.  It  xvas  doubted,  tohether  the  homage  onght 
to  be  liege;  but  at  length  it  tvas  resolved,  that  it  should  be  liege;  and  for 
that  purpose  tvrits  patent  were  made  by  the  king  of  England,  settling  it  in 
this  way,  viz.  that  the  king  of  England  duke  of  Guyen  should  hold  hts  hands 
between  the  hands  of  the  kin^  of  France,  and  he  who  should  speak  for  the  king 
of  France  should  address  his  words  to  the  king  of  England  duke  of  Guyen, 
and  should  say  thus,  Do  you  remain  a  liege  man  of  the  king  of  France, 
my  lord  who  is  here,  as  duke  of  Guyen  and  peer  of  France,  and  promise  to 
bear  him  faith  and  loyalty  ?  say  yes ;  and  that  the  said  king  duke  and  Afs 
successors  dukes  of  Guyen  should  say  yes ;  and  that  then  the  king  of  France 
should  receive  the  said  king  of  England  and  duke  to  the  said  homage  and  faith 
and  with  a  kiss  saving  his  right  and  the  other's*  1  Pars  Pat  5  E.  3.  m.  19—7 
For  the  homage  done  to  the  Pope  by  king  John,  see  M.  Paris  237.  Hal.  MS^. 
— ^For  a  full  account  of  the  circumstances  which  attended  Edward's  homage 
for  Guienne,  &c.  see  1  Tind.  Rap.  fol.  ed.  41 2.  See  also  Froiss.  1. 1 ,  c.  25,  and 
4  Rym.  Foed.  383,  to  390,  there  cited,  and  Du  Fresn.  Glos.  voc.  Homagium. 
Mr.  Tindal  in  a  note  on  Rapin  observes,  that  liege  or  full  homage  is  done  with 
bead  bare  and  sword  ungirt,  as  if  that  was  the  thing  which  chiefly  distinguished 
homage  ligeum  from  homage  non  ligeum.  But  m  truth  that  formality  was 
incident  to  both,  and  the  difference  between  Ac  two  was  of  a  more  essential^ 
kind,  and  Philip  de  Valois  of  France  and  our  Edward  the  Third  knew  this,  or 

y  3  probably 


65.  a.  65.  b.3 


Of  Homage.       L.  2.  C.  1.  Sect.  85. 


{d]  Mirror,  ca. 
1,  sect.  9,  and 
c«.9,8ecti  Aca. 
Bract,  fo.  5. 
107.368,369. 

340. 

Fleta,  lib.  1, 
cap.  5. 
Fortescae, 
cap.  8,  and  37. 
Stanf.  pi.  cor. 
98,  99.  and 
Prer.  65.       [e] 
Tieta,  lib.  3,  cap 


I  have  scene  an  ancient  record  in  Anno  6.  Ed*jo.  i.  in  these 
words.  Michael  de  Nttrth^  qui  sequitur  pro  rege,  queritur,  quod 
cum  donUnus  rex  ratione  regime  dignitatis  et  corona  sues  tale  habeat 
privUegium  quod  nuUus  in  regno  suo  de  aliquo  oui  sit  in  regno 
Anglia  alicui  homagium  Jacere  debeatf  vel  aliquis  nupismodi  homa^ 
gium  ah  aliquo  recipere  debeatf  nisi  Jacta  mentione  de  homagio 
deminn  regi  debito  eidem  domino  regi  fidditer  observand*  WaUenns 
Exon  episcopuSf  in  contemptu  domtni  regis,  et  ad  manifestam  qtioad 
privilegium  pradictum  ipsius  domtni  regis  exfuBredationem,  et  at 
damnum  et  dedecus  ipsius  domini  regis  ad  valentiam  decern  miW 
librarum,  de  Henrico  de  Pomerayy  Tkoma  de  Kane,  Jokanne  de 
Bdlo  PratOf  LaurentioJUio  Ric*  Jokanne  le  Soer,  Wil- 
lidmo  de  Alex\  {^  Eudone  de  Tranadj  Rogero  le  Gros,  r^S.T 
Jokanne  le  Lunge,  Rado  de  BeviU,  Guidone  Novant,  I  k  I 
WiUidmo  de  Rouskerrek,  et  Hen,  Cannely  accepit  servitia 
contra  privilegium  prcedict\  nulla  Jactd  mentione  de  komaeio  et 
fidditate  domino  re^  debitis.  And  judgement  in  the  ena'iras 
given  against  the  said  bishop. 

''  King."  Our  ancestors  the  Saxons  termed  him  Coning  or- 
Cyning,  a  name  signifying  power  and  skill,  which  by  way  of  con- 
traction we  now  call  King.  This  name  the  Saxons  with  a  small 
alteration  had  from  the  Brittaines,  who  called  him  Koningk  or 
Konincke.  *  In  French  he  is  caUed  Roy,  in  Italian  Re,  in  Spanish 
Rey,  all  derived  from  the  Latine  (Rex),  of  the  true  signification 
whereof  you  shall  read  [/i]  plentiful  matter  in  our  old  bookes. 

So  as  homage  is  divided,  first,  in  homagium  ligeum,  et  non 
ligeum  (i). 

9.  In  homagium  antecessorium,  et  non  antecessorium  {2),     It 

is  here  necessary  to  be  knowne  what  tenant,  that  holdeth  by 

homage,  shall  do  homage,     [e]  Item  videndum,  quis  potest  horna* 

gium  Jacere.     Sciendum  est,  quod  quUibet  liber  homo,  tam  masculm 

qudmjbemina,  dericus  et  laicus,  major  et  minor;  dum  tamen  dedi 

tn  episcopos  post  consecrationem  kcmagium  nonjaciant,  quicquid 

Jecerint  ante,  sed  tantumjidditatem  ( 3 } .     Conventus  autem  homa^ 

Glanvil.  lib.  9.  ca,  1.     Bracton,  fol.  78.  b.    Britt.  c.  68,  fo.  170, 171. 
.  16, 

gium 


probably  there  would  not  have  been  so  much  difficulty  in  adjusting  the  cere- 
niony  between  them.  Homage  ligeum  was  without  any  saving  or  exception  of 
the  faith  due  to  king  or  other  lords;  but  homage  nan  ligeum  had  such  an 
exception.  The  former  properly  came  from  the  subject  to  the  sovereign; 
the  latter  from  one  subject  to  anotker.  The  former  generally  and  in  strictness 
included  allegiance  as  a  subject,  and  could  not  be  renounced ;  though  some- 
times, when  done  by  one  who  was  himself  a  sovereign  prince  as  a  mark  of 
feudal  dependance  m  respect  not  of  his  tvkole  dominions,  but  only  of  a  part  of 
them,  it  was  not  understood  with  so  much  latitude;  but  the  latter  never 
imported  any  thing  more  than  a  connection  in  the  way  of  tenure,  which  the 
homager  might  at  any  time  free  himself  from  by  renouncing  the  land  he  was 
Invested  with.  See  Du  Fresn.  Gloss,  voc.  Hominium  et  Ligeus,  and  Spelman. 
Gloss,  voc*  Homagium  et  Ligantia^^^'Sote  4.] 
'1 )  See  note  3.  in  6^.  tu 

1 9 1  That  is,  auncestrd  and  not  auncestrel,  as  to  whidi  see  post.  109.  b^ 
3)  ^<wwge  chne  to  the  king  by  a  bishop  salvo  suo  ordine.    JVf.  Paris  XOl. 

Httl,  MSS,— Sec  what  is  said  by  lord  Coke  Vr«- 


L.  2.  C.  1.  Sect.  86.  Of  Homage.  [65.  b. 

gium  nan, /octet  dejure^  sicut  nee  abbas^  nee  priory  eo  quod  teneni 
nomine  alienor  scilicet  nomine  ecdesiarum. 

\g\  One  within  the  age  of  21  yeares  may  doe  homage;  but  MGIanvil. 
Bracton  saith  he  cannot  doe  fealtie,  because  in  doing^  fealty  ^-91  cap- 1- 
he  ought  to  be  swome.  which  an  infant  cannot  be  (4).    But  ™^^o°'"*>-^- 
some  opinions  be  in  our  bookes  to  the  contraiy,  viz.  that  an  Fietajib.3. 
in&nt  snail  doe  fealtie ;  but  I  take  it  to  be  meant  of  homage,  and  cap.  16.  ace. 


ceo  comon  dit  del  people  que  fait  de  enfant jiit  deins  age  ne  soitjait  servit.  9. 
my  a  tener  estaUe.    Vohns  neque  dent,  que  chescun  home  et  chescun   13  H-  4-  5- 
Jeme,  de  quel  age  que  ils  soienty  facent  homage  a  lour  seigniour  33  H.  6. 16. 
solonaue  festatut  de  la  grand  charter.  qL  iem^Q4. 

Glanvill  saith,  [t]  women  shall  not  do  homage ;  but  Littleton  m  Britton, 
saitfa  that  a  woman  shaU  doe  homage,  hut  she  shall  not  say,  fol.  171. 
/  become  your  xnomdny  but  I  do  to  you  homage;  and  so  is  Glanvill  Ui  GlanvU. 
to  be  understood,  that  she  shall  not  doe  compleate  homage.  p  k 'b  i'^7 

Regiat.  396.    Britton,  ubi  tupnu    Wrror,  ca.  1,  sect.  3. 


Sect.  86. 

D  UT  if  an  abbot,  or  a  pryor,  or  other  man  of  religion,  shall  doe 

homage  to  his  lord,  he  shall  not  say,  I  becomeyour  man,  8fc.  for  that 

he  h€Uh  professed  himself e  to  be  onely  the  man  of  God,     But  he  shall  say 

thus :  I  doe  homage  unto  you,  and  to  you  I  shaft  be  true  andfaithfull,  and 

faith  to  you  beare  for  the  tenements  which  I  hold  of  you,  savir^  the  faith 

which  J  doe  owe  unto  our  lord  the  king. 

"M*  O   man  of  religion  when  [k]  he  doth  homage  shall   say,  W  Gianni. 

/  become  your  man;  because  he  hath  professed  himselfe  the  J^-  *»^P'  9»  "* 
man  of  God ;  yet  shall  he  doe  homage,  and  shall  say,  [I]  I  do  to  Sbt'a  tb!^"' 
you  homage,  and  toifou  shaU  be  true  andfaithfuU,  8^c,  And  note,  BractoB,cap.68. 
that  here  religion  is  taken  largely,  for  it  extends  not  only  to  Fleta,  lib.  3, 
regular  persons,  as  abbots  and  the  like,  but  also  to  all  eccle-  ca-i^- 
siasticalf  persons,  as  bishops,  deanes,  or  any  other  sole  ecclesias-  ^  1?^'^^ 
ticall  bodjr  politike ;  and  so  it  is  the  use  at^  this  day,  which  iJso  ^' 
appeares  m  our  old  books. 

And  it  is  to  be  observed,  that  in  old  bookes  and  records,  the 
homitte  which  a  bishop,  abbot,  or  other  man  of  religion  doth,  is 
calledfealty,  for  that  it  wanteth  these  words  (I  become  your  man  J, 
But  yet  in  judgement  ot  law  it  is  homage,  because  ne  saith,  I 
doe  to  you  homage,  &c*  and  so  of  a  woman. 

Sect. 


(4)  Infant  casts  essoin  of  being  in  the  king's  seroicefbr  another,  si  J?.  3«  33« 
He  shau  do  fealty.  94  E.  3.  63,  64.  Hal.  MSS.  In  casting  an  essoin  de 
sermtio  regis,  the  essoinor,  that  is,  he  who  casts  the  essoin  for  the  absent  per- 
son, must  swear  to  the  truth  of  the  essoin;  which  explains  the  object  of  the 
case  dted  by  lord  Hale.  See  2  Inst.  314.  See  further  as  to  the  swearing  of 
an  in&nt,  post.  158.  a.*-[Note  5.] 
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(O-  Sect.  87. 


JLSOjifa  zpoman  sole  shall  doe  homage,  she  shal  not  say,  I  become 
your  woman ;  for  it  is  not  fitting  that  a  woman  should  say^  that  she 
will  become  a  woman  to  any  man,  but  to  her  husband,  when  she  is  married. 
But  she  shall  say,  I  do  to  yoju  homage,  and  to  you  shall  befaithfull  and 
true,  and  faith  to  you  shall  bear  for  the  tenements  I  hold  of'  you,  saving 
the  faith  I  owe  to  our  soveraigne  lord  the  king. 

rml  For  like  "   VO  R  it  is  notJUtin^,  Sfc.*"    By  this  it  appeareth,  [«i]  that 

reasons  ab  in  argumentum  ab  tnconvenienti  pturintwn  valet  in  lege,  as 

GonvenicQti,  often  shall  be  observed  hereafter.     Non  sdum  quod  licet  sed 

▼id.  Sect.  138,  g^  g^f  conveniens  est  considerandum.  Nihil  quod  est  inconventens^ 

733.  730.     3 1  H.  7. 1 3.    F.  N.  B.  330.  d.    16  9. 7. 9. 

Sect.  88*    (3). 

ALSO,  a  man  may  see  a  good  note  in  M.  15  E.  3.  where  a  man  and 
his  wife  did  homage  andfealtie  in  the  commonplace,  which  is  written 
in  this  forme.  Note,  that  I.  Lewkner  and  Eiiz.  hts  wife  did  homage  to 
W.  Thorpe  in  this  manner :  the  one  and  the  other  held  their  hands  joyntlu 
hetweene  the  hands  of  W.T,  and  the  husband  saith  in  this  forme:  Ire 
doe  to  you  homage,  and  faith  to  you  shall  beare  for  the  tenements  which 
we  hold  of  A.  your  conusor,  who  hath  granted  to  you  our  services  in  B« 
and  C.  and  other  townes,  8fc,  against  all  nations  (encountre  touts  geiits)(3)^ 
saving  the  faith  which  we  owe  to  our  lord  the  king,  and  to  his  heires,  and 
to  our  other  lords,  and  both  the  one  and  the  other  kissed  him.  And  after 
they  didfealtie,  and  both  of  them  hold  their  hands  upon  the  booke^  and  the 
kusband  said  the  words,  and  both  kissed  the  booke*    :- 


(1 )  Arguments  from  inconTenience  certainly  deserve  the  greatest  attention, 
and  where  the  weight  of  .other  reasoning  is  nearly  on  an  equipme  ought  t» 
turn  the  scale.  But  if  the  rule  of  law  is  clear  and  explicit^  it  is  in  vain  to 
insist  upon  inconveniences;  nor  can  it  be  true  that  nothing  which  is  incon- 
Yonient  is  lawful,  for  that  supposes  in  those  who  make  laws  a  perfection  whidi 
the  most  exalted  human  wisdom  is  incapable  of  attaining,  and  would  be  an 
invincible  argument  against  ever  changing  the  law,  —[Note  6.] 

( 2.)  In  the  Rohan  edition,  and  in  those  of  Fynson  and  Redman,  this  Section 
is  transposed  to  the  Chapter  of  Fealty. 

(3)  Lord  Coke's  translation  of  the  word  gents  is  erroneous ;  for  as  mr.  Madox 
justly  remarks,  though  the  Roman  word  sens  signifies  sometimes  a  nation;  and 
sometimes  ^family,  and  gents  is  RomaniSc  or  btutard  Roman,  and  derived  from 
gens,  yet  like  many  other  Romanich  words  it  acquired  a, new  import,  and 
accerding  to  that  denotes  men.  or  persons.  See  Mad.  Bar.  Angl.  167,  and 
Hist.  Excheq.  in  Pref.  p.  13.— [Note  7.] 


L.  2.  C.  1 .  Sect.  89, 90.     Of  Homage.         ^66.  a.  66.  h. 

TN  this  [n]  record  three  things  are  to  be  observed.  [n]Mich. 

I.  How  necessary  and  firofitable  records  and  observations  'SE-S-  tit. 
are,  albeit  they  were  not  published  in  print ;  for  at  the  time  when     ^^•"®  ^^ 
Littleton  wrote,  this  record  was  not  printed. 

2.  That  the  husband  and  wife  doins  homage,  the  husband  shall 
speake  the  words  for  them  both,  viz.  We  doe  to  you  homage,  &c. 

3.  That  the  homage  which  the  husband  and  wife  doe,  is  the 
very  homage  which  the  wife  should  doe  alone.  But  this  joint 
homage,  done  by  the  husband  and  wife,  is  intended  to  be  before 
issue  had  between  them,  whereof  more  shall  be  sayd  hereafter. 
And  it  is  to  be  observed,  that  very  few  cases  ruled  or  resolved 

ii\  the  reigne  ofEdvxird  the  third,  but  the  same  or  the 

Cgg  n  like  oO'lidd  been  ruled  or  resolved  in  the  raignes  of 
^  *  J  Edward  the  second,  Edward  the  first,  or  before,  as  for  Hill.  17  E.  3. 
example  for  warrant  hereof,  vide  Hill.  17  £.  2.  Rot.  Rot.  Pari.  ecc. 
Pari.  &c. 


Sect.  89. 

1^0  TE,  if  a  man  hath  severall  tenancies,  zchich  he  holdeth  of  severall 

.    lords  J  that  is  to  say,  every  tenancy  by  homage;  then  when  he  doth 

homage  to  one  of  his  lords,  he  shall  say  in  the  end  of  his  homage  done, 

Saving  the  faith  which  I  owe  to  our  lord  the  king,  and  to  my  other 

lords  {i), 

"    J  ND  to  my  other  lords.**     This  saving  for  other  lords  is 
good  for  explanation,  albeit  the  homage  is  referred. onely 
to  the  tenements  which  he  holdeth  of  him  to  whom  he  doth  the 
homage. 


Sect.  90. 

\rOTE,  none  shal  do  homage  but  such  as  have  an  estate  in  fee  simpkj 
or  fee  taite,  in  his  owne'risht,  or  in  the  risht  <f  another.  For  it  is 
a  maxime  in  law,  that  he  which  hath  an  estate  outjor  terme  of  life,  shal 
neither  do  homage  or  take  homage.  For  if  a  woman  hath  lands  or  tene- 
ments in  fee  simple,  or  in  fee  taile,  which  she  holdeth  of  her  lord  by  homage, 
and  taketh  husband,  and  have  issue,  then  the  husband  in  the  life  of  the 

wife 


(1 )  This  express  saving  of  the  faith  due  to  the  king  was  formerly  of  conse- 
quence, being  calculated  to  prevent  that  entire  dependance  of  the  tenant  on 
Dm  immediate  lord,  Uie  idea  of  which  in  times  when  the  feudal  institutions  were 
in  their  fnU  vigour,  operated  very  strongly,  and  tended' to  depress  the  authority 
of  the  sovereign.  See  a  sensible  note'oh  diis  subject  in  Litt.  par  Houard^  v.  1, 
p.  1 14,  and  121.  In  another  place  lord  Coke  cites  an  instance  of  an  information 
on  the  part  of  the  crown  against  a  bishop,  fbr  receiving  homage  frotfi  his  tenants 
without  Bny  saving  of  the  Odth  due  to  the  king  <  but  it  doth  not  appear  by  the 
extract  winch  lord  Coke  gives  of  the  t^otA.  how  thii6  ^onteiftipt  Of  thie  royal 
wttfaority  wais  pimifihed*    Seea&t^65:'a»[Kote8.] 


66.  b.  67.  a.]  Of  Homage.       L.2.  C.  1.  Sect.  90. 

wife  ihall  doe  homage  (-2 ),  became  he  hath  title  to  hare  the  tememettts  hf  the 
curtt'ie  of  Englamd  if  he  surviveth  his  wife,  and  oho  he  hoideth  in  right  of 
his  tcife.  But  if  the  wife  dies  before  homage  dome  by  the  hmband  m  the 
life  of  his  wifty  and  the  husbamd  hoideth  himselfe  in  as  tenant  by  the 
atrtesie,  then  he  shall  not  doe  homage  to  his  lord,  because  he  then  hath  an 
estate  but  for  terme  of  life. 
More  snail  be  said  oj  homage  in  the  tenure  if  homage  ancestrelt. 

^  TS  the  ridd  qfanotherr     Ab  the  hmband  and  wife  in  tlie 
right  of  his  wife,  the  bishop  in  rig^t  of  his  bishopricke,  &c 
the  abbot  or  prior  in  right  of  his  monastery,  &c.    But  no  cor- 
\p\  z^H.  B.  tit.  poration  agnegate  of  many  penons  capable,  [p\  be  the  same 
Feakie,  Br.  15.    ecclesiasticaB  or  temporall,  can  doe  homage,  as  a  deane  and 
^^^''  chapter,  maior  and  commonalty,  and  such  uke,  albeit  they  be 

10  Co-'at.  seised  in  fee  of  lands  holden  by  homage,  yat  shall  not  they  doe 

homage.  And  the  reason  is,  because  that  homagemust  be  dmie 
in  person,  and  a  corporation  aggr^ate  of  many  cannot  appeare 
in  pmon;  for  albeit  the  bodies  naturall,  whereupon  the  bodie 
politique  consists,  may  be  seene,  yet  the  bodie  politique  or  cor- 
porate itselfe  cannot  be  seene,  nor  doe  any  act  but  by  attumey, 
and  homage  must  ever  be  done  in  person,  Arc.  (3)  And 
albeit  an  oc^  abbot  and  covent  is  a  corporation  ttgre-  P^/.*! 
gate  of  many,  yet  because  the  covent  are  all  deadper-  I  •  '  | 
sons  in  law^  the  abbot  alone  in  nature  of  a  sole  corpo- 
ration shall  doe  homage. 

(Ante  10.  b.  u  ^  maxime  in  law,"    A  mayhne  is  a  proposition,  to  be  of  all 

<»t.a43.A.;  jj^^Q  confessed  and  granted  without  proote,  argument,  or  dis« 
coarse.  Contra  negantem  prindpa  non  est  disputandum.  But  of 
this  somewhat  hath  beene  said  before. 

Tiq]  GlanriL  **  He  xohich  hath  an  estate  but  for  terme  of  life."    [q]  A  parson 

•^  cap.  ^-       or  vicar  of  a  church,  that  hath  a  qualified  tee,  frj  and  yet  to 

BrittoojtoLiTo.  man^  intents  upon  the  matter  but  an  estate  for  lite,  can  neither 

Jo^latnim,  13.  I'^ceive  ( 1 )  homage  nor  do  homage,  as  a  bishop,  an  abbot,  or  any 

fPoit  341 /b.)  8uch  like,  that  hath  a  fee  absolute,  may.  [/)  So  if  a  man  and 
r]  8E.4. 38.  his  wife  be  seised  in  fee  of  a  seigniorie  in  the  right  of  his  wife,  the 
39  E.  3. 1^  husband  shaU  not  receive  homase  alone,  but  he  and  his  wife 
Avoinie  n^  tc^ether.  [t]  But  if  the  husband  in  that  case  hath  issue  by  his 
[«]  s  E.  a.  ^^^>  ^^^  ^®  '^^  receive  homage  alone  during  the  life  of  his 

Atowit  183.  F.  N.  B.  057.  13  E,  3.  gard.  39.  [t]  «7  Ass.  p.  51.  F.  N.  B.  857. 
13  H.  6.  AT«mrie  31.  43  £.  3.  13.  44  £.  3.  41.  3  £.  3.  Avowrie  175.  13  £.  3.  Q. 
gard.  39.    23  £.  3.  foL  19.  gud.  44. 

wife; 

(2)  F.  N.  B.  357.  Husband  alone  doth  fealty  before  the  having  of  issue. 
Nota,  before  issue  the  avotvryjor  homage  shall  be  on  the  husband  oiuT  n^,  and 
not  only  on  the  toife.  29  E.  3.  15.  But  after  issue  the  avowriffor  homage  shall 
be  on  the  husband.  But  till  the  lord  have  notice  of  the  having  issue^  he  may  avovt 
upon  both.  7  E.  4.  27.  The  hudfand  only  shcM  do  the  homage^  quia  si  doniinu» 
adiret  praelium,  vir  consecuturus  esset  eum,  non  mulier.  13  E,  1.  Avooory  234. 
Hal.  AiSS— [Note  9.] 

(3)  2  £.  3. 10.  Accord.    Hal.MSS. 

(1 )  Lord  Coke  in  another  place,  ^ere  he  explains  for  what  purposes  a  paison 
hath  a  fee  and  for  what  an  estate  for  life  only,  says,  that  he  may  receive  ho- 
mage, and  cites  Bro.  Abr.  temps  £.  1.  Encumbtmt  19,  But  the  book  referred 
to  agrees  with  the  doctrine  here. — [Note  10.] 


L.  2.  C.  1.  Sect.  90.        Of  Homage.  [67.  a.  67.  b. 

wife;  and  the  reason  is,  because  he  by  having  of  Issue  is  intitled  to  [u]  6  £.  a, 

an  estate  for  terme  of  his  owne  life,  in  his  owne  right,  and  yet  is  B^- 1**- 

seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant  me.  3' card  44! 
for  life.     But  if  his  wife  dye,  then  he  hath  onely  but  an  estate  for 
life,  and  then  he  cannot  receive  homage.    Yet  tenant  for  life  or 
years  of  a  seigniory  [u]  shall  have  ward,  manage,  and  reliefe,  and 

shall  suppose  that  the  tenant  died  in  the  fealty  of  the  pi.  [x]  Fieri  H  GlanTil, 

possunt  homagUL  libero  homini  t^m  masctdo  quhm  foBmina.  tarn  ^'S*  ^^'  ^' 

\najonquim^nori,timckricoquimlaico.     '        "^  iSll-'g. 

44  E.  3. 41.     13  H.  6.  Avowrie  ai.    8  H.  6. 13.    7  E.  4. 47.  F.  N.  B.  957. 

**  And  have  issue^  then  the  husband  in  the  life  of  the  toi/e  shall 
doe  hommage"  The  reason  hereof  is  rendred  before,  and  also 
that  after  the  death  of  his  wife  he  being  but  a  bare  tenant  for  life 
shall  doe  no  homage ;  for  regularly  it  is  true,  that  he  that  cannot 
receive  homage  in  respect  of  the  weaknesse  of  his  estate  in  the 
seigniory,  shsJl  not  doe  homage,  if  he  hath  a  like  estate  in  the 
tenancy. 

If  a  man  hold  of  the  king,  and  hath  issue  divers  daughters,  and 
dyeth,  the  king  shall  have  homage  of  every  one  of  these  daughters. 
And  diis  [a]  appeareth  by  the  statute  De  Hibemid  anno  14  if.  3.  M  14 H.  3,  tit 
to  be  the  common  law;  for  that  act  saith,  In  regno  nostro  Angling  Pnerog.  5. 
talis  est  lex  et  consuetudo,  quod  si  quis  tenuerit  de  nobis  in  capite, 
et  habuerit  JUias  hieredeSy  ipso  patre  de/uncto,  antecessores  nostri 
habuerunt  et  semper  nos  habuimus  et  cepimus  homagium  de  omnibus 
hujusmodi  JUiahius,  et  singula  earum  tenent  de  nobis  in  capite  in 
hoc  casu.    And  therefore  where  by  the  [b]  statute  De  Prierogativa  ^X*^^'- 
Regis,  it  is  provided,  St  una  hareditas,  Sfc.  that  is  but  an  affirmance       ^'    ^ 
of  Uie  common  law.     [c]  But  this  is  to  be  understood  where  the  W  Statut.  de 
coheirs  be  of  full  age  ;  for  if  they  be  within  age  and  in  ward  to  p°^So  Tmim 
the  king,  Primogenita  tantumjaciet  homagium  pro  se  et  sororibus  fe.  1.    (a) 
tuisy  et  alics  sorores^  cum  ad  letatem  pervenerinty  Jadent  servitia  _  ^.     „ 
donUnisJeodorum  per  manum  primogentta*   [d\  And  therefore  if  a  j-j,  -  ^^  '^  & 
man  hold  of  a  common  person  by  the  service  of  homage,  and  ub.  9I  cap.  a*, 
hath  issue  divers  daughters  and  dyeth,  the  eldest  daughter  onelv  Bract  lib.  1, 
shall  doe  homage  for  her  and  all  her  sisters.    And  this  appeareth  *^®  horaagjo 
also  by  the  statute  o£  Hibernia.    Primogenita  tantumfaciet  ho-  aX^TS^'so. 
manum  domino  pro  se  et  omnibus  sororibus  suis.     And  the  reason  Brittoa/fol.i6a 
is  &ere  rendered  afterward,  Quia  omnes  sorores  sunt  quasi  units  b.  171, 173. 
hisres  de  una  hareditate,     [e'\  But  if  the  coparceners  in  that  case  Fleta,  Ub.  3, 


rg'T  n  make  a  feoffment  in  (^  fee  (which  is  a  partition 

I     ^  ' J  for  that  part)  the  feoffee  shall  do  homage,  for  every  150.  259- 

tenant  in  common  shall  doe  severall  services.     And  it  Stanf.  prsEr.  33, 

hath  been  adjudged  [g]  in  our  bookes,  that  if  the  eldest  co-  ^^^^  ,5.  |,  \ 

parcener  doe  homage  ta  the  lord,  and  afterward  the  younger  [«]f.'n.B.  16a. 

Vide  11  £.  3.  Avowrie  101.  [/]45^3<  S3-    24  £.3.  73.    Maribridge,  cap.  9. 

F.  N.  B.  163.  [g[  a  R  a.  Avowrie  179.    a  Ro.  Abr.  514.    F.  N.  B.  435-) 

sister 


(2)  This  seems  to  be  the  same  as  is  now  called  17  £.  2.  st.  2,  and  is  printed 
in  our  statute  books  by  the  title  o£  Modus  fadendi  homagium  et  Jidditatem. 
But  mr.  Madox  with  reason  observes,  that  it  is  not  a  statute,  but  only  a  pre- 
cedent of  the  form  of  doing  homage.  Mad*  Bar.  Ang.  272.  A  like  remark 
is  made  by  mr.  Barrington,  See  Observat,  on  Ant.  Stat,  ad  ed.  p.  159,— 
[Note  I  X.J 


[fc]  7  E.  4.  «7.         But  if  a  I 
28.  14H.4.38.  jointenants 

^r^^  to  if  hop 

card.  116.  fee,  the  feo 


|67.  b.]  Of  Homage.        L.  2.  C.  1.  Sect.  90. 

sister  piajcctli  a  feofiment  in  fee  of  her  part,  the  lord  «hall  have 
homage  for  the  part  of  the  younger  sister ;  for  that  which  was 
una  hanrtditasj  one  inheritance  by  law,  by  the  alienation,  which 
b  her  act,  is  (as  hath  beene  said)  divided  and  become  in  grosse, 
and  the  coparcenary  defeated. 
[M  7  ^^4-  «7^        But  if  a  tenant  infeoffe  divers  men  in  fee  joyntly,  \h\  all  these 

!nants  shall  joyntly  doe  their  homage,  and  their  fealty  also, 
homage  be  due  by  the  tenant,  and  he  maketh  a  feoffment  in 
gard.  116.  <ee,  the  feoffor  shall  not  doe  homage;  because  albeit  he  is  sup- 

[i]  48  £.  3.  8.  posed  to  be  tenant  in  some  cases,  quant  al  avawriey  yet  the  feoTOe 
15  E.  4- 13-  IS  venr  tenant,  and  homage  shall  ever  be  done  by  ihe  very  tenant; 
6  E*  4-  3«  i)u^  ^^hat  very  tenant  needeth  not  to  be  very  tenant  of  the  land, 

and  therefore  the  mesne  because  he  is  very  tenant  to  the  lord 
paramount  f  though  he  be  not  tenant  of  the  land)  shall  doe  h/i- 
niage.  Ana  so  it  is  of  the  disseisee,  and  of  tenant  in  taile,  afler 
a  feoiiment  in  fee,  for  in  that  case  the  donee  is  very  tenant  to 
the  donor. 

If  a  tenant  that  holdeth  by  homage  maketh  a  feofiment  in  fee 
[fcf  a4^4*S!i.    of  part,  [k]  that  feoffee  shjjl  doe  tiomagei  and  so  shall  every 

feoffee  of  what  part  soever. 
If  there  be  two  coparceners  or  jointenants  of  a  seigniory,  if  the 
N  ^1^^'iw       tenant  doth  homage  and  fealty  to  one  of  them,  [/]  he  shall  be 
13  hTs  excused  against  the  other. 

13  R.  a,  tit.  I^  homage  be  parcell  of  a  tenure,  it  is  a  presumption  that  the 

ATowrie  89.        tenure  is  by  kniehts  service,  unlesse  the  contrary  be  proved,  but 
8  H.  3,  tit.  Pre-  of  itselfe  it  maketh  not  knights  service.     And  yet  by  cust<Hne 
sir  fliaR^i        the  heire  of  him  that  holds  bylioma^e  onely  may  oe  in  ward, 
coram  Rege'  More  shall  be  said  of  homage  m  the  title  of  Homage  An- 

Rot.  43-  ce8trell(i).  Pwtai* 

(Post.73«.)  V^HAP. 

(1 )  See  post  100.  b. — The  statute  of  12  Cha.  2.  c.  24,  which  was  made  to 
free  the  subiect  from  the  burthen  of  knights  servicey  and  the  oppressive  con- 
sequences of  tenures  in  capite^  amongst  other  provisions  wholly  discharges  all 
tenures  from  the  incident  of  homage;  not  because  homage  itself  was  any 
gpevance,  but  because,  though  not  rvhollu  yet  it  was  more  properly  an  incident 
to  knights  service,  which  the  statute  abotishes.  But  whilst  homage  continued, 
it  was  far  from  being  a  mere  ceremony,  for  the  performance  of  it,  where  it  was 
due,  materially  concerned  both  lord  and  tenant  in  point  of  interest  and  advan- 
tage. To  the  lord  it  was  of  consequence,  because  till  he  had  received  homage 
from  the  heir  he  was  not  int^tled  to  the  wardship  of  him  and  of  his  land ;  unless 
the  lord  had  the  seigniory  for  life  or  years  omy,  in  which  case  he  could  not 
take  homage,  and  Uiere&re  .  was  allowed  wardship  without.  Dominus  (as 
Magna  Charta  expresses  it)  non  habeat  custodiam  ejus  nee  terra  siub,  anteauam 
homagium  ceperit;  which  words.it  is  said  import,  not  that  the  lord  coula  not 
havi?  the  wardship  of  the  heir  unless  he  had  actually  received  homage  from  tlie 
ancestor,  but  only  that  he  could  not  hftve  it  till  it  was  received  from  the  heir. 
See  9  H.  3,  cap.  3,  and  2  Inst.  10.  To  the  t^ant  the  homage  was  scarce  of  less 
importance ;  for  anciently  eoery  kind  of  homage  when  received,  but  not  before^ 
bound  the  lord  to  acquittal  or  warranty,  that  is,  both  to  keep  the  tenant  free 
from  distress,  entiy  01^  other-  m^estatimi  for  services  due  to  the  lordr  para- 
mount, a^d  to  def<^nd  hjs  title  to  the  land,  against  all  others;  though  in  subse- 
quent times  this  implication  of  acquittal  and  warranty  became  peculiar  to 
homage  auncestrd.  See  post  fotl^  100.  a.  101.  a.  a  Inst.  11.  Such  being  the 
e%ct  of.hoxn^ge,  it  was  necemm  to  provide  the  means  of  compelling  the 
|«M»t  to  do  andjthe  loi:d  to  receive  it ;  and  Accordingly,  our  law  gfive  the  remedy 
by  diHren  for  tht  former  purpose,  and  the  writ  de  capiendo  iomagio  for  the 

latter- 


L.  a.  C.  2.  Sect.  91 .        Of  Fealty.  [67,  b.  68.  a. 


Chap.  2.  Fealty.  Sect.  91. 

» 

JEpEALT  Y  is  the  same  that  fidelitas  is  in  Latine.  And  when  a  free- 
holder doth  fealty  to  his  lord,  he  shall  hold  his  right  hand  upon  a 
bookey  and  shall  say  thus :  Know  ye  this,  my  lord,  that  I  shall  befaithfull 
end  true  unto  you,  and  faith  to  you  shall  beareforthe  lands  which  I  claifne 
to  hold  i>f  you,  ahd  that  I  shall  lawfully  doe  to  you  the  customes  and' 
services  which  I  ought  to  do,  at  the  termes  assigned',  so  help  me  God  and 
his  Saints;  and  he  shall  kisse  the  book.  But  Kt  shall  not'lcnbele  nfhen  his 
nrnketk  his  fealty,  nor  shall  make  such  hUmble  reverence  as  is  aforesaid  in* 
homage* 

p^EALTY  In  FVench  Isfbaulty,  and  is  [a]  derived  of  theZa/m'  MBnct^ 
word  fdes  or fdelitas,  lib.  a,  fol.  8o. 

BrittoB,  Regist. 
ori^  30a.    Mirror,  cap.  3,  do  serement  &  de  fealt    Statnt  de  17  £,  9.  tit  Homageb 


« 


And  ttjA^  a  freeholder.^*    Every  freeholder  exciept  tenant  in  P]  Bracton,. 
fvankalmoigne  shall  doe  fealty.     [5]  And  yet  some  tnat  are  not  '^:  ?'^**'-  ®<?'  »• 
tenanu  of  any  freehold  shall  do  fealty,  as  a  tenant  for  years  shall  ^"L  ^|i,*?' 
dofealtie  (2).    Braeton  saith,  De  nuUo  tenemenio  quod  tenetur  ad  c«.  16. 
tenmnwm^Jit  homagium,ft  tamen  indefidditatis  sacramentum.  Littleton,  fo.  39, 

no.  132. 
4£-3*S4*    9H.  6.  43.     loH.  6. 13.    5H.  5.  13.    9R4-1*    3i'£.4.99.  51^7.11. 

"  That  I  shall  be  fhiihfidl  and-  true  'unto  you,   S^c,    and 
Jaith  to  you  shall  heare  for  the  lands  ^hich  I  daime  to  hold 
of  you,  and  that  I  shall  hmfvlly  doe  to  you  the  customes  and 
services,  Sfc.' 

C6S  1      [c]  (dr  Fealtie  b  a  part  of  homage  (i),  for  all  the  H  ^/^irwf, 
^    '   I  «    ^    #  cap.  3,dc««r.& 

a.    J  de  fealtie.      (4  Co.  8.  b.) 

words 


iMer,    Post.  105.  a.  2  Inst.  11.    Howev^,  when  it  was  settled,  that  implied 
acquittal  and  warranty  were  only  incident  to  homage  auncestrel,  the  writ  de 
capiendo  homagio  fell  into'dissuse;  for  it  did  not  lie  in  the  case  of  other  homage, 
the  reason  of  Uie  law,  which  gave  it  to  the  tenant  that  he  might  entitle  hirai^lf 
to  acquittal  and  warranty,  Imving  ceased  with  respect  to  that^  and  homage 
auncestrd  being  very  rare,  if  not  entirely' worn  out,-  in  the  time  of  lord  Coke. 
See  2  Inst.  ix. — See  further  on  the  effect  of  homage  in  LitUet.  par  Houpud,  • 
v.  1.  p.  519.    Mad*  Baron.  Angl.  ^6gy  and  Sulliv.  Lect.  128,  particularly  the* 
latter  book.    See  also  as  to  homa^^e  in  general,  Spelm.  Gloss,  voc.  Hominium,'* 
and  Du  Fresn.  Gloss,  voc.    Homtnium  et  Vassalaticum,  and  po8t«  68.  h^^ 
[Note  12.] 

(2)  Tenant  at  will  should  be  added  to  the  exception.  See  post.  93*  AJso 
accorainff  to  5  H.  5.  12,  and  la  H!  6. 13,  tenant  for  years  is  not  compellable 
to  do  fefuty ;  but  Littleton,  Sect.  132,  is  expressly  with  lord  Coke.  See  too 
the  other  authorities  cited  in  the  margin,  and  an  observation  on  the  10  H.  6. 131 
in  Kitc^on  Courts,  ed.  1592.  foL  137.  a. — [Note  13.] 


(il  In'some  countries  on  the  continent  of  Europe  hoitu^e  and  fealty  are 

blehaed  together  «o  as  to  fohn  tme  engagement,  being  so  intire  that  one  pannot  - 

be  without  the  odier;  and  therefore  foreign  juristji*  fre^UeaiUy  toflsider  them  * 

^  af 


68.  a.]  Of  Fealty.  L.  2.  C.  2.  Sect.  91. 

words  of  fealtie  are  comprehended  within  homage  (2),  and 
therefore  fealtie  is  incident  to  homage. 

<'  So  hdp  roe  God.**  As  homage  is  the  more  honourable  ser- 
vice, so  fealtie  is  a  service  more  sacred,  because  he  is  swome 
thereunto.  And  the  reason  wherefore  the  tenant  is  not  swome 
in  doing  his  homage  to  his  lord  is,  for  that  no  subject  is  swome 
to  another  subject  to  become  his  man  of  life  and  member  but  to 
the  king  onelv,  and  that  is  called  the  oath  of  allegiance,  or  homa^ 
gium  ligeum  (3].  And  those  words  for  that  purpose  are  omitted 
(7  Co.  Calvin's  Qu^  of  fealtie,  wnich  is  to  be  done  upon  oath.  And  Littleton  said 
TA-^^  well  (when  a  freeholder  doth  fealtie) ;  [d]  for  the  fealtie  of  him 

17  E  *a  tit!  ^^*^  holdeth  in  villenage,  difiereth  from  the  fealtie  of  the  free- 
Homage  in  le  holder.  For  the  villeine  holding  his  right  hand  upon  the  booke 
Abridgemeut      shall  sav  thus  to  his  lord:  Hear  you,  my  lord  A.  that  I  A.B. 

from  this  day  forward  shall  be  to  you  true  and  faithful,  and  shall 
owe  you  fealtie  for  the  land  that  I  hold  of  you  in  villenage,  and 
shall  be  justified  by  you  in  bodie  and  goods,  so  help  me  God,  &c. 
ashy  the  act  (4)  appeareth.  q 

as  synonymous.  But  lord  Cofce,  notwithstanding  his  saying  that  fealty  is  a 
part  of  homage,  apparently  doth  not  mean  to  confound  them;  for  in  our  law, 
whilst  both  continued,  they  were  in  some  respect  distinct;  and  thoush  fealty 
was  an  incident  to  homage  and  ought  always  to  have  accompanied  it,  yet 
fealty,  as  lord  Coke  himself  tells  us,  mieht  be  by  itself,  bemg  sometimes 
done  where  homage  #as  not  due  and  would  have  been  improper;  and  in  the 
two  next  Sections  Littleton  strongly  marks  the  difference  between  Uie  two.  In 
short,  by  our  law  homage  was  inseparable  from  fealty,  but  fealtv  was  not  so 
from  homage*.  See  ante  67.  b.  post.  150.  b.  151.  a.  and  Wright's  Ten.  $$. 
note  (o)  and  Du  Fresn.  Gloss,  voc.     Hominium  et  Fidditeu.'^Viote  14.] 

(2)  This  is  not  strictly  accurate;  for  the  words  So  help  me  God  and  the 
saints f  which  constitute  the  oath,  and  are  therefore  of  the  essence  of  fealty, 
were  not  comprehended  in  the  form  of  homage,  nor  were  the  words  /  tnU 
knofuUt/  do  to  you  the  customs  and  services  tjohich  I  ought  to  do  to  you  at  the  terms 
assigned-  Another  difference  between  the  two  in  point  of  expression  was,  that 
the  person  doing  fealty  did  not  say,  /  become  your  many  words  so  significant 
of  the  nature  of  the  enga^ment  by  homage.  Also  in  fealty  there  is  not  any 
exception  of  faith  to  the  kin^  or  other  lords,  which  seeming  to  be  intended 
as  a  qualification  of  the  peculiar  words  of  homage,  I  become  your  man,  might 
perhaps  on  that  account  be  thought  unnecessary  in  fealty. — [mte  15.] 

(3)  S6e  ante  65,  a.  and  note  1,  in  66.  b.  and  post.  n.  1.  in  68.  b. — In  note  l 
of  66.  b.  it  is  observed,  that  it  doth  not  appear  by  the  extract  from  the  record 
of  the  bishop  of  Exeter's  case,  what  punishment  was  inflicted  on  the  bishop  for 
receiving  homage  without  the  exception  of  faith  to  the  king.  But  this  was  a 
mistake,  for  the  extract  mentions  die  suit  to  have  been  for  io,oooL  and  so 
dt.  SuUivan  states  it  to  have  been;  though  in  his  book  no  authority  is  vouched. 
See  Sulliv.  Lect.  1 39.  It  is  observable,  that  there  is  a  want  of  reference  to 
authorities  through  Uie  whole  of  the  same  ingenious  book ;  a  deficiencr  very 
much  to  be  lamented,  as  it  renders  that  work,  whic^  is  particularly  valuable 
for  the  copiousness  of  die  author's  historical  deductions  in  respect  to  fieft, 
much  less  useful  than  it  would  otherwise  be.— [Note  16.] 

(4)  See  the'note  on  this  supposed  statute  in  67.  b.  ante. 

*  Thi*  11  appartnthf  a  contradiction  to  part  of  thepreetd^ng  unienee,  and  ttiU  man  jo  iofohat  itioid 
by  lord  Coke  in  150.  b.  viz,  that,  fealty  is  an  incident  inseparable  to  honage.  Yet  Mr.  Hmrgraoe*t 
mtamng  i$  prtbabiy  no  more  than  thii,  that  where  ihjtra  was  htmage  the  tame  vat  to  Jar  only  intefatabte 
from  fealty,  that  the  homage  couid  not  exist  without  thefeaUy;  aUkfnghthefealty  might  be  teforated 
frpmtiiehamKgebytheesitiHgiMmentofihelatter. 


L.  2.  C.  2.  Sect.  92,  93,  94.      Of  Fealty.  [68.  a. 


Sect.  92. 


A  N  D  there  is  great  diverritie  bettveene  the  doing  offealtu  and  of  homage;, 
for  homage  cannot  be  done  to  any  but  to  the  lord  himaelje;  but  the 
steward  of  the  lord's  court,  or  bailife,  may  take  fealty  for  the  lord. 


jyRACTONy  lib. 2. fo.  80,  saith  thus :  Sciendum  est^  quod  nan  Bractoni lib. 3, 

per  procuratores  nee  per  lUeras  fieri  poterit  homagium;  sed  in  *^-*?- 
proprid  persondf  tarn  domrni  qwhn  tenentts,  capi  debet  et  fieri.  a  ETa^io?'  *"^ 

3a  H.  6. 33.      9  Co.  7^« 

"  But  the  steward  (le  seneschal),  S^c.  or  baHife^  may  tahefeaUy,'*  Vid.for  the 
This  is  so  evident,  as  it  needeth  no  explanation.  sSS^SSS^d^ 

3M]ife,  Sect  78, 79.  348.  &  379. 


Sect.  93. 

ALSO,  tenant  for  terme  of  life  sliall  do  feakie,  and  yet  he  shall  not 
doe  homage.     And  divers  other  diversities  there  be  betweene  homage 
andfealty. 

nPH £  tenant  must  doe  fealtie  in  person;  because  he  must  be  9  Co.  76. 

sworne  unto  it,  and  no  man  can  sweare  by  the  commob  law 
by  attorney  or  proctor  (5). 


Sect.  94. 

A  LSO,a  man  may  see  in  1 5  E.  3,  how  a  man  and  his  wife  shall  doe 
homage  and  fealty  in  the  commonplace,  which  is  written  before  in  the 
tenure  ^homage. 

More  shall  be  said  of  fealtie  in  the  tenure  in  socage,  and  in  frankeaU 
moigne)  and  in  the  tenure  by  homage  auncestrell. 

THIS 


(jS^yvL^fiaky  done  by  attorney.  Pbtridusde  Graham  mileBreffis  Scotiaencra- 
mfntam  fidelitatis  fecit  regi  Anffli«  in  nomine  ipnus  regis  Sootise  pro  omnibus 
terns  de  Penreth  Tindal  et  Sourby.  Pari.  E.  1. 137.  HfO.  MSS^— This  amongiC 
lis  is  a  singular  instance  of  fealfy  by  attorney,  and  certainly  by  our  lair.'was 
an  irr^ulari^;  for  eren  in  Bracton's  time,  homage  could  not  be  A>ne  by 
attorney,  and  much  less  could  an  oath  be  taken  in  that  way.  See  eupra. 
Hovrever,  io  some  countries  they  are  not  so  strict,  particidarly  in  France,  wnere 
both  homage  and  fealty  may  be  done  by  proxy,  it  the  lord  gives  his  consent, 
and  by  the  custom  of  some  of  the  French  provinces  withoutk  See  tit.  Foy  et 
Homage,  in  Denis.  Nouvel.  Pecis^Note  17.] 


68.  a.  68.  b.]  Of  Fealty.        L.  2.  C.  2.  Sect.  94. 

^HIS  is  evident,  and  appeareth  before;  and  if  lords  knew 
what  benefit  they  may  reape  by  receiving  of  homage  and 

[e]  4  Co.  8.  fealty,  they  would  not  neglect  them ;  [e]  for  by  the  receiving  of 
&  9  Co.  Berira  either  of  thetn,  it  is  a  sufficient  seisin  of  all  manner  of  services, 
caM.  i3E.4,5.  ^g  ^y  ^^g  words  [/]  of  eitlier  of  them  appeareth  (6). 

[f]  ViA  Sect.  Now  if  it  be  demanded  (^  what  difference  is  betweene  F^S  T 
1 18. 130, 131.  ^]jg  qj^^Ij  q£  fealtie,  when  it  is  done  to  the  king  in  respect  I  k  '  I 
'^  '  of  a  tenure,  and  the  oath  which  everie  subject  ought  to 

take  in  respect  of  his  allegeance,  Littleton  here  setteth  downe  the 

^  Brit.  ea.  99.  oath  of  fealtie.    Now  the  [g]  oath  of  allegeance  is  thus,  You 

'aivin's  case,      shall  swcare,  &c.    (1 )  Then  it  may  be  demanded,  Where  and 

7 Ca  6.  b.  when  is  this  oath  to  be  taken?     And  it  is  answered,  that  wfaosQr 

13  H.  7. 18.        gygj.  jg  above  the  age  of  twelve  yeares,  is  to  be  swome  in  the 

tourne,  unlessc  he  be  within  some  leet,  and  then  in  the  leet  (a)  : 

Lunbcrt  135,      ^^jj  j  reade  amongst  the  lawcs  of  Saint  Edwtrd  (3),  Quod  hiinc 

legem  invenit  Arthurusy  qui  quondam  Juit  inclitissimus  rex  Brjian^ 
norum,  et  ita  consolidavit  et  confaderavit  regnum  BritanniiB  uni' 
versum  semper  in  ununu  Hujus  legis  authontate  expulit  Arthurus 
preedictus  Saracenos  et  inimicos  a  regno.  Lex  enim  ista  diu  sopita 
Juit  et  sepuitOf  donee  Eadgarus  rex  An^orum  pxdtavit,  et  erexit 
in  lucem,  et  iUam  per  totum  regnum  observari  pracepit.  Which 
law  in  some  manner  is  observed  at  this  day  (4;.  But  to  return 
to  Littleton  (s).  ^ 

ClIAP. 


(6)  Vid.  that  seisin  of  fealty  doth  not  estop  the  tenant  Jrom  traversing  the 
msin  of  other  services,  41  E,  3.  25^  50.  John  LUbumes  case.  Hal.  M  SS. — See 
further  as  to  the  advantages  accruing  from  the  receiving  of  homage  and  fealty, 
ante  67.  b.  and  post.  92.  a.  and  b.  and  note  3,  in  68.  b. 

(1)  The  form  of  the  old  oath  of  allegiance  may  be  seen  in  the  books  cited . 
in  the  margin ;  but  it  has  been  changed  by  several  statutes  made  since  the 
Revolution,  and  these  indulge  quakers  with  signing  a  declaration  of  fidelity 
instead  of  taking  the  oath.  Sec  Burn's  justice  tit.  Oaths,  and  Com.  Dig.  tit. 
Allegiance,  In  lord  Hale's  History  of  the  Pleas  of  the  Crown,  there  is  a  very 
learned  dissertation  on  the  old  oath  of  allegiance,  in  which  his  lordship  explains 
how  it  differs  from  the  oath  of  fealty  to  the  king  by  reason  of  tenure.  He  also 
dij^coqrses  largely  on  the  subject  .of  homage,  ana  points  out  the  several  diSf 
tincdons  between  homagium  simplex,  homagium  Hgeum,  and  homasium  mixtum. 
See  1  Hal.  Hist.  P.  C.  61,  to  75.  This  curious  part  of  lord  Hale's  works  diA. 
not  occur,  till  it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  the  Chapter 
of  Homage. — ^f  Note  18.]  .    .     ,  ,     -i 

(2)  How  the  taking  of  the  oaths  of  allegiance  is  regulated  by  modem 
stfttUtes,  see  Com.  Dig.  tit.  Allegiance,  and  Bum's  Just.  tit.  Oaths. 

(3)  As  to  the  laws  of  Edward  the  Confessor,  the  authenticity  of  those  in 
ntmt  is  controverted  hj  the  fiunous  Dr.  Hickes.  See  Hick,  lliesaur.  Ling. 
Deptentrion.  Dissert.  Epist.  ^^.  . .  ...» 

(4)"  Mr.  Lambard,  who  puUishea  the  firlst  editfop  of  the  Ai^elo-Sax;op  L^Tr9>. 
iidbrmsliis  reader,  that  ^se  called  Edward  the  Confessor, s,.  were  printed  . 
from  two  manuscript!^  ana  that  one  of  them  w^  very  ^nQ^ent,.but  the  otl^r 
not  so  old;  and  it  appears^  that  this  str.ange  tale,,  about.  king..Arthur's  conspjli-.^ 
dalmg' 'the, whole  island  of  Briti^n  yito,  one  kingdom^  was.  not  i|i  the.n^ore. 
ancient  manuiicript.    §ee.  Lamb.  Archa(onom.^  124.  jsu  ,  J^,  learned  writer,  oa , 
British  Aniijtjuities,  who  appears  to  have  takejigf^at  p^wn^  to  point,  gut  the..: 
leEd' transactions  of  ArAur,'  thougfi  a^wa^  a^ocate^ftr^grejit  ,part..pf  his _ 
history/ do&  not  profess  to  vouch  for  this  t|:adition  concerning  him..    See 
Whitak.  Manchest.  4to  ed.  v.  1.  p.  ^1.1— .[Note  19.] 

(5)  The  law  with  respect  to  f€^ty  continues  the  same  as  when  lord  Coke 

wrote; 


L.  2.  C.  3.  Sect.  95.        Of  Escnage.  [68.  b. 


Chap.  3.  Escuage^  Sect.  95.    (6)* 

JPSCUAGE  is  called  in  Latine  Scuta^iam,  that  is,  service  of  the 
shield;  and  that  tenant^  which  holdeth  hu  land  by  escuage^  holdeth  by 
knights  service.  And  also  it  is  commonly  said,  that  some  hold  by  the  ser^ 
vice  of  one  knight^sfee,  and  some  by  the  halfe  of  a  knight's  fee.  And  it  is 
sayd,  that  when  the  king  makes  a  voyage  royall  into  Scotland  to  subdue 
the  ScotSf  then  he,  which  holdeth  by  tne  service  of  one  knighfs  fee,  imght 
to  be  with  the  kingfortie  dayes,  well  and  conveniently  arrayed  for  the  war. 
And  he,  which  hoTaeth  his  land  by  the  moitie  of  a  knighfs  fee  ought  to  be 
*  with  the  king  twentie  dayes\  and  he  which  holdeth  his  land  by  tne  fourth 
part  of  a  knighfs  fee^  ought  to  be  with  the  king  ten  dayes;  and  so  ne  that 
hath  more,  more,  and  he  that  hath  lesse,  lesse. 

^'  JPSCUAGE;'  \a\  m  Latine  Scutagium,  fid  est  J  seroitium  WMir.auu 

scuti,  flervice  of  the  shield.    Hereby  it  appeareth  that  right  ^'^^  g^  - 
interpretations  and  etjnmolog^ies  are  necessary:  for,  ad  recti  do'  Ockwnwp. 
cendum  oportet  primum  inquirere  nomina^  quia  rerum  cognitio  ^  Quid  tit  icata- 
nominibus  rerum  dependit.  ghim. 

^.  N.  B.  83. 

(Pott.  86.  b.  Nomina  si  nescis,  perit  cognitio  rerum.  ™^  Jt^L^™ 

^^^•••>  ?2i.8S:^ 

And  herewith  agreeth  that  which  is  said,  Primi  excutienda  est  106.  b.) 
verbi  vis^  ne  sermonis  vitio  abstruesur  oratio,  me  lex  sine  argu* 
mentis. 

Scutum  in  French  is  Escucy  and  thereof  commeth  the  Escuer,  (u) 

Scuttfer^ 

wrote;  for  it  is  not  varied  as  I  apprehend  by  the  12  Ch.  s.  c  24,  or  any  other 
statute  made  since  his  time.  But  it  is  no  longer  the  practice  to  exact  the 
performance  of  fealty.  In  the  case  of  copyholders,  it  is  become  a  thing  of 
course  on  admitting  tiiem  to  enter  a  respite  of  fealty;  but  with  respect  to  such 
as  hold  by  other  tenures,  it  is  never  thought  of.  However,  it  may  not  be  amiss 
to  remember,  that  the  title  to  fealty  still  remains;  that  it  is  due  from  all 
tenants  except  tenants  by  frankalmoigno  and  such  as  hold  at  will  or  b^ 
sufierance,  and  if  required  must  be  iterated  on  every  change  of  the  lord,  it 
differing  in  this  respect  from  homage,  which  except  in  special  cases  is  only 
due  ance;  that  the  receiving  of  it  is  at  least  attended  with  the  advantage  of 
preserving  the  memory  of  tenures,  which  though  perhaps  sufficiently  done  in 
the  case  of  copyholds  by  the  admittances  and  by  the  payment  of  fines  and 
quit-rents  and  continual  render  of  other  services,  may  be  very  necessary  in 
cases  where  fealty  is  the  only  service  due ;  and  lastly,  that  the  law  for  conv 
peDing  the  performance  of  fealty  has  provided  the  remedy  by  distress,  which 
IS  an  inseparable  incident  to  all  services  due  by  tenure^  and  in  the  case  of 
fealty  cannot,  as  it  is  said,  be  excessive.  See  ante  68.  a.  and  posL  A3,  b. 
104.  a.  b  152.  b.  and  Kitch.  ed.  1592.  fo.  70.  b.  and  131.  b.  2  Inst.  107,  and 
4  Co.  8.  b. — See  further  as  to  fealty,  Sulliv.  Lect.  68,  where  the  oath  of  fealty 
18  learnedly  commented  upon,  and  the  words  fdelitas  et  sacramentum  in  the 
Gloss,  by  Spelman  and  Du  Fresne.— [Note  20.] 

(6)  Mr.  Madox  in  his  Baron.  Angl,  227,  animadverts  upon  this  Section  of 
Littleton ;  as  to  which  see  ndte  2,  of  64.  a.  ante,  and  the  note  at  the  end  of  this 
Chapter  of  Escuage,  post.  74.  b. 

Vot.  I.  T 


68.  b.  69.  a.]  Of  Escuage.         L.  2.  C.  3-  Sect.  95. 

\h]BnctAlii,     Scutifer^  which  we  usually  call  Armger.    [6]  Of  this  Bradon 
^0.3$.  a.  saitb,  Item  scutagium  dicUury  quod  talis  priBstatio  pertinet  ad 

Flet.  L  3,  c.  14-    scutum,  quod  assumitur  ad  servitium  muLUare.     And  Fleta  saith, 
37  Am.  53.  -Sitn^  quadam  serotttafonnsecay  et  ata  pouunt  regatta^  (Po^.^|,.\ 

31  Aif.  36.  qua  ad  scutum  prastaitiur,  et  inde  hahemus  scuta^um  ^ 

et  ratione  scuti  projeodo  mUitari  reputantur :  and  Ockham  fiaitb, 
H{Bc  itaque  summa,  quia  nomine  scutorum  sohxtur^  scutagkum  »un* 
cupatur  (7). 

Tc]  Mirr.ca.  1,         [c]  (d^  "  ^^  ^^  tenanty  tohich  holdeth  his  land  by 
tect  3.  escuage  holdeth  by  knights  service.*"  [d]  For  as  feidty  is  in-  r69.n 

[d]3E.3.8.  b.  cident  to  homage,  so  homage  and  Imighto  service  oe  iaci-  |_  g^  J 
19  £.  3-  dent  to  escuage,  aad  by  the  grant  of  services  escuage 

^6 1{  7  ^^  passeth  with  Uie  rest.  Every  tenure  by  eacuaffe  is  a  tenure  by 
so  R  3/  Per  ^iK^i^  service ;  but  every  tenant  that  holdeth  by  knights  service, 
<)us  scitic.  11.  holdeth  not  by  escuage,  as  shall  be  said  herea^r  (1).  But  note 
43  £.  3.  23.  here  the  wlsedotne  of  antiquity,  [e]  Maxmlt  enim  prince]^  dames^ 
F.N.  B. 83,84.  ^^^  auam  stipendiarios  bellicis  apponere  casibus^  that  is,  to  be 
(4  Inat.  193.)  gervea  in  his  warres  by  his  owne  subjects,  rather  than  by  sti- 
(Post.  83.  b.)  pendiary  forainers. 
WUb.rub.         r  -^ 

[/]  9  Co.  133.       «  The  service  of  one  knight* s  Jee.*"    [f]  There  is  great  di- 

jh  Lowe's  case.  versity 

I  ■*  ■  I  ■  ■      ■       ■■■»-■ ■ .  ■■  ■  I   ■        I    .  ■ 

^7)  In  a  former  place,  a  doubt  is  expressed  as  to  the  book  by  Ockam  to 
which  lord  Coke  so  frequently  refers.  See  ante  58,  note  2.  But  on  Ipoking 
into  the  Dialogue  of  the  Exchequer  I  find  the  passage  here  attributed  to 
Ockam  verbatim  in  the  chapter  quid  sit  scutagium^  which  lord  Coke  himself 
cites  a  little  above  in  this  page :  from  whicn  it  seems  very  plain,  that  by 
Ockham*s  book  lord  Coke  means  that  Dialogue.  Mr.  Madox,  who  first  pub- 
lished the  Dialogue  of  the  Exchequer,  thinlu  that  it  was  written  or  finished 
soon  after  the  24th  year  of  Hen.  2,  and  that  Richard  bishop  of  London,  and 
9on  of  Nigellt  who  was  bishop  of  Ely  and  treasurer  to  Hen.  1,  was  the  author; 
and  this  opinion  he  supports  with  his  usual  learning  and  accuracy.  See 
Dissertat  Epist.  ad.  fin.  Mad.  Hist.  Exch.  What  was  lord  Coke's  reason  for 
attributing  this  Dialogue  to  Ockam,  it  is  not  easy  to  guess. — ^Note,  that  there 
seems  to  be  great  confusion  in  most  books,  when  the  Black  Book  the  Red  Book 
and  the  Duuogue  of  the  Exchequer  are  mentioned;  and  this  proceeds  from  the 
want  of  a  setUed  distinction  between  the  three.  Even  bishop  Nicholson,  to 
whose  labours  all  who  study  either  our  history  or  the  antiquities  of  our  laws 
are  so  greatly  indebted,  expresses  himself  with  inaccuracy  on  the  subject  of 
these  three  books.  He  writes,  as  if  he  took  the  Black  Book  and  the  Dialogue 
to  be  the  same ;  for  writing  of  the  former  he  says,  mr.  Madox,  who  has  given 
us  a  correct  edition  of  this,  treatise,  is  of  opinion  that  Richard  Nigelli  filiusj  &c. 
toas  the  author.  Nichols.  Engl.  Histor.  jLibr.  2d  ed.  p.  215.  But  this  is  a 
misconception  of  mr.  Madox's  words,  the  sum  of  his  account  being,  that  the 
Dialogue  is  both  in  the  Red  and  Black  Book,  but  is  only  a  part  of  each,  and 
that  though  Alexander  de  Swereford  was  compiler  of  the  Red  Book,  not  he, 
but  Richard  son  of  Nigel  was  author  of  the  Dtalogue.  As  to  the  name  of  the 
compiler  of  the  Black  Book,  mr.  Madox  is  wholly  silent.  Another  thing  proper 
to  mention  is,  that  it  seems  uncertain  whether  the  Black  and  Red  Book  are  not 
in  point  of  contents  the  same.  Mr.  Heame,  who  first  published  a  copy  of  t|ie 
Black  Book,  thinks,  that  they  partly  differ  and  partly  agree  in  their  contei|ts» 
but  he  doth  not  write  quite  positively,  or  pretend  to  say,  that  he  had  seen  the. 
two  originals  in  the  Exchequer,  Heam.  Lib.  Nig.  ed.  I77i«  Prsf.  17*  As  to 
mr.  Madox,  he  is  silenl  on  the  subject. — [Note  21. J 

( 1 )  See  as  to  this  post  82.  b. 


L.2,C.3.  Sect.95,        OfEscuage.  [69.0. 

Ireraify  of  opttuons  concerning  the  contentB  of  a  knight's  fee,  that 
18,  how  much  land  eoeth  to  the  ilTefyfaood  of  a  knight.  For 
some  say  that  a  knifffat's  fee  consisteth  of  eight  hides,  and  every 
hide  containeth  an  hundred  acres,  and  so  a  knight's  fee  should 
containe  800  acres.  Others  say,  that  a  knight's  fee  containeth 
68o  acres.  Others  say,  that  an  oxgange  of  land  containeth 
15  acres,  and  eight  ojcgangs  make  a  plowland;  hy  which  account 
a  i^owUmd  containes  120  acres;  and  that  virg&ta  terra^  or  a 
yardland,  containeth  20  acres.  But  I  hold,  that  a  kni^t's  fee, 
an  hide  or  plowland,  a  yirdland  or  oxgange  of  land,  doe  not  con- 
taine any  certaine  number  of  acres  (3^;  but  a  knight's  fee  is  ^^7Co-33» 
properly  to  be  esteemed  according  to  tiie  qualitie,  and  not  ac-  /j^^^irs.)^^'^^ 
cording  to  the  quantity  of  the  land,  that  is  to  say,  by  the  value, 
and  not  by  the  content  ^3).  And  therefore  it  is  very  true, 
which  master  Camden  in  his  Britamiia,  page  1 36,  saith,  vis.  j$fc^- 
sequenii  aiate  et  censU  ut  eolUgiiurJkcti^/uerunt  equiteiy  Sft,  And 
antiquity  thought,  that  twenty  pound  land  was  iuAcient  to  main- 
taine  the  degree  of  a  knight,  as  appeareth  in  the  ancient  treatise 
dt  modo  tenendi  paHuLmentum  (4)  tempore  regis  Edto^JUii  rem 
EikeUredi;  where  it  appeareth  tlmt  comiiaius  (to  wit),  an  earle- 
dome,  cemtat  ex  viginiij^odis  mnius  mUkiSf  quelidet  fbedo  cempu^ 
tato  ad  vigkiH  Ubratas;  harenkt  ionstai  ex  i$.JeoJts,  et  3.  parte 
wfnmftadt  mtikie  (5)  secundum  cempnttathnem  pradidam  ;  unum 
Jhodmm  miUiis  eonsM  ex  terrU  dd  ^rtdenfiam  3o/.  Which  an- 
tiqtiitie  I  cite,  for  that  it  ooneurrech  witli  the  act  of  parliattient 
amio  I  E.  Qf  de  milUihus  (6) ;  by  which  act  Census  fi^ildaHs  ihe 
state  of  a  knight  is  measured  by  the  value  of  xx  pound  per 
annum  J  and  not  by  any  certaine  content  of  acres;  and  with  this . 
agreeth  the  statute  c^  ^.  i.  cap.  35,  and  F,  N,  B.  fol.  82,  where' 
twenty  pound  of  land  in  dooage  is  put  in  equipage  ot  a  knight's 
fee ;  and  this  is  the  most  reasonable  estimate,  for  one  acre  may 
be  bettet  than  many  others,  so  as  he  which  hath  680  or  800  acres 
of  some  barren  land,  had  not  according  to  the  ancient  accomit 
a  safficieat  revenue  to  maintaine  the  degree  of  a  knight,  and  he 

which 


.&«. 


'X'i)^,TiYi.i.  Rot.  2d.  Ebor.  coram  rege.  Eiffht  acres  make  ah  oxgang 
in  the  fields  of  Doncaster.  Hicjbl.  5.  «•  Vid.  SM.  Tit,  Hon.  pars  a.  c.  5. 
s,  4.  in  Cranjteld  48  dcres  make  a  yard-tdnd^  and  4  yard4ands  make  a  hide; 
so  that  oxgang  yatd-land  and  hide  or  plow^nd  are  aUo^ether  uncertain  according 
to  the  diversity  of  places.  Hal.  MSS. — See  further  mfra  and  also  aiite  5.  a. 
imd  note  11,  there.  In  fol.  5,  lord  Hale  gives  "the  following  note  on  the  un- 
certainty of  the  word  oigffng.— Breve  de  un4  bovatd  marisci  is  HI,  IQ  S.  3, 
Srie/e  241.  Hal.  MSS. — See  infra  a  like  case  as  to  the  uncertaii^ty  Ofvirgaki, 
— [Note  22.] 

(3)  MnSeld^h  insists,  that  a  knight's  fee  was  estimable  neither  by^  flie 
valu^  nor  the  quantity  of  the  land,  but  by  the  services  or  number  of  knights 
reserved.    Sold.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  26. 


^4^  See  a  note  on  this  treatise  post.  69.  b. 
(5)  " 


This  notion  of  there  being  a  certain  number  of  knights  fees  in  an  earl- 
dom and  barony  is  controverted  by  mr.  Selden;   and  he  cites  instances  of 
earldoms  and  baronies  with  a  less  as  well  as  with  a  greater  number  than  lord 
•  Coke  mentions.     Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  fr.  26. 

(6)  Lord  Coke  in  another  place  observes,  fkat  (he  1  £.  2,  de  milifibus, 
tfcotigh  called  a  statute^  was  only  a  writ  granted  by  the  king  io  time  of  parlia* 
lAeii^  and  t&erefore  entered  of  record.    2  tnst.  593. 
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(3  Bo.  Abr.  which  had  a  lease  number  of  acres  of  some  land  of  the  value  €if 
f' N^B^Sa  )  ^^  pound  per  annum^  had  a  sufficient  livelihood  in  those  daiea 
'  '  '  '  ^^  for  the  maintenance  of  a  knight  (7).  So  antiquity  thought  that 
400  markes  of  land  per  annum  was  a  competent  livelihood  for 
a  baron,  and  400  pound  per  annum  ad  sustinendum  nomen  et  onus 
of  an  earlcy  and  of  late  time  800  markes  per  onitttm  of  a  marqueflse* 
and  800  pound  per  annum  of  a  duke;  so  that  their  yearly  revenue 
was  estimated  by  the  value  and  not  by  the  content.  And  one 
plowland,  carucaia  terra,  or  a  hide  of  land,  hida  terrcBy  (which  is 
all  one)  is  not  of  any  certain  content,  but  as  much  as  a  plow  caa 
by  course  of  husbandry  plough  in  a  veare.  And  therewith  agreeth 
Lambard  verbo  Hide.  And  a  plowland  may  containe  a  messuage, 
wood,  meadow,  and  pasture,  because  that  by  them  the  plowmen 
and  the  cattell  belonging  to  the  plow  are  maintaioea.  Vide 
Temps  E.  I.  tit.  Briefe  860.  4  E,  3.  47.  PL  Com.  in  Hill,  and 
Grange's  case,  fol.  168.  Vide  6  E.  3.  fol.  4s,  and  39  H.  6.  8.  a. 
And  the  venerable  Beda  calleth  a  plowland  JlimUiam,  a  family; 
because  it  contained!  necessarv  things  for  the  maintenance  of  a 
fiunily.  And  Prisot  well  saith  in  35  H.  6.  fol.  29,  that  a  plow 
may  till  more  land  in  a  ^eare  in  one  country  than  in  anomer ; 
and  therefore  it  stands  with  reason,  that  a  plowland  should  be 
lesse  in  one  place  than  in  another.  41  E.  3.  tit.  Fine  40,  and 
13  £.  3.  Fine  67.  A  fine  shall  not  be  received  de  und  virgatd 
terra  for  the  uncertainty,  vide  39  H.  6.  8.  But  an  acre  of  mnd 
is  certaine  by  the  statute  de  terris  mensurandis.  Note  also  (reader) 
that  every  plowland  of  ancient  time  was  of  the  yearly  value  of 
five  nobles  per  annum^  and  this  was  the  living  of  a  plowman  or 
yeoman;  and  ex  duodecim  carucatis  constabai  unumjeodum  nuUtis^ 
which  amounts  to  ao  pound  per  annum.  And  this  you  may  see 
Termino  Pasch.  anno  3  E.  1,  coram  Rogero  de  Seyton 
etsociii  suis  justitiariis  apud  {^  Weitm.  Ebor.  Ro.  10.  r^O.T 
RadolphusdeNormanviUepeteM  in  brevide  medio  queriiur  I  k  *  I 
contra  Luciam  de  Kymt^  aubd  ciim  ipsa  teneat  de  ipso 
duas  carectatas  terra  in  Coningston  per  khnagium  et  serviHum 
miUiaref  unde  duodecim  carucata  terreejaciunt  unumjeodum  militis 

pro 


(7)  Nota  quoad  preceptum  de  militibus  faciendis  variatim  se  habet  census 
communis  militaris.  Omnes  laici  qui  tenent  integrum  feodum  militis  fiant 
milites.  1  pars  Claus.  9  H.  3.  m.  34.  dors.  Claus.  16  H.  3.  m.4,  dorso.  Postea 
fiant  milites  qui  habent  151.  per  annum  vel  feodum  militis.  Rotulo  respect, 
mflitise  40H.  3,  tempore  E.  1.  Qui  habent  viginti  librat.  fiant  milites.  Rot 
hundredl  3  E.  1.  Et  sic  continuavit  usque  2  £.  3,  et  postea.  Sed  demum 
<jui  habent  40;  librat.  terrs  fiant  milites.  Claus.  6  E.  2.  m.  27.  Et  sic  con- 
tmuavit  usoue  17,  regis  Caroli.  Vid.  Rot.  Pari.  18  H.  6.  n.  43.  38  H.  6. 
n.  12, andvid  Claus.  6E.3.  m.27.  i9£.3.m.  .  9E.3.  m.17.  Hal.MSS. 
— ^Before  and  in  the  time  of  Charles  the  first  it  was  apprehended,  that  the  king 
might  lawfully  compel  all  men,  who  were  of  full  age  and  sebed  of  lands  to  the 
value  of  40 1.  a  year,  either  to  take  upon  them  the  order  of  knighthood,  or  to 
pay  fines  for  being  excused.  An  attempt  to  exercise  this  power,  which  lord 
Coke  himself  allow.4  to  have  been  a  prerogative  of  the  crown,  was  one  of  the 
many  expedients  used  by  that  unfortunate  prince  to  raise  a  revenue  without 
the  aid  or  parliament;  and  it  terminated  accordingly,  for  it  was  the  occasioii  of  ' 
a  statute,  which  provided  against  the^^ur^  exercise  of  any  such  power.  See 
16  Cha^  1.  c.  20.  2  Inst.  593.  Blackst.  Comment  ed«  5,  v.  1.  p.  404.  v.  3. 
p.  61,  and  Barringt.  Ant.  Stat.  2ded.  144.— [Note  33.] 
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pro  omni  tervUiOf  ipsa  distrinxii  ipntm  ad  Jhdendam  sedam  ad 
curiam  suam  de  Thometan  in  Craven^  S^e,  (ij. 

And  it  is  to  be  observed,  that  the  relief  of  a  knight  and  all  C^oat.  7^*  >• 
above  him  which  be  noble,  is  the  fourth  part  of  their  yearly  ^^'  ^*^ 
revenue,  as  of  a  knight  five  pound,  which  is  the  fourth  part  of 
20  pound«  So  una  baronia  constat  ex  isjeodis  mUitum  et  de  3. 
parte  uniusfiodi  militist  which  amount  to  400  markes,  and  there- 
fore his  reliefe  is  the  fourth  part  of  this,  viz.  100  markes:  and 
an  earledome  consists  of  twenty  knights  fees,  which  amount  to 
400  pound  (as  before  it  appeareth  by  the  said  ancient  record  de 
tnodo  tenendi  parliamentumy  4^.)  (s),  and  therefore  his  reliefe  is 
100  pound.  And  this  also  appeareth  by  the  statute  oi  Magna 
ChartOy  cap.  3,  and  by  the  equity  of  this  statute,  insomuch  as  a 
marquisdome,  which  consists  of  the  revenue  of  two  baronies, 

which 


(1)  4  £.  3.  Avowry  300.  Viginti  virgats  terrse  faciunt  unum  feodum  militis. 
M.  13&14E  1.  Kot.  17.  GIouc.  Quadraginta  carucat.  terras  faciunt  unum 
feodum  militis.  8  E.  3.  49.  Duodecim  carucatse  et  duse  bovat«  terrae  faciunt 
unum  feodum  militb.  Vid.  apud  Matth.  Paris  in  Vitis  33.  Abbatum  fol.  131. 
Abbas  Sancti  Albaoi  debet  regi  sex  milites.  Et  ibi  recensentur  numeri  hidarum 
4id  quodlibet  feodum  militis.  Alibi  quinque,  alibi  sex,  alibi  septem  hidae  faciunt 
feodum  militis.  Hal.  MSB. — See  further  as  to  the  contents  oC  a  knight's  fee, 
post  76.  a«  and  83.  b.  and  3  Inst.  596.—  [Note  34.] 

(3)  Vid.  Seld.  Tit.  Hon.  parte  3.  c.  5  s.  36,  ubi  authoritas  authoris  libri 
modi  tenendi  pari,  et  ista  opmio  de  certd  proportione  annul  valoris  feodi  mili- 
taris,  baroniae,  et  comitatAs,  optim^  refutantur.  Vid.  infra  83.  b.  Hal.  MSS. 
—The  modus  tenendi  parUamentum^  according  to  the  title  as  given  in  lord 
Coke*8  preface  to  his  ninth  book  of  Reports,  imports  to  be  an  account  of  the 
manner  of  holding  the  English  parliaments  in  the  time  of  Edward  the  Con- 
fessor, and  that  it  was  u>proved  of  by  the  first  William,  and  conformed  to  in 
his  time  and  in  that  of  his  successors.  To  this  modus  lord  Coke  frequently 
refers  as  to  a  most  undoubtedly  genuine  piece  of  antiquity;  and  in  his  fouru 
Institute  he  tells  ns,  that  Henry  the  second  after  having  conquered  Ireland 
sent  a  transcript  of  this  modus  mto  that  country  as  a  model  for  parliaments 
there;  and  that  in  the  reign  of  Henry  4,  this  transcript,  which  is  known  by  the 
name  of  the  Irish  modusy  fell  into  the  hands  of  sir  Christopher  Preston,  and 
was  then  exemplified  by  inspeximus  under  the  great  seal  of  Ireland.  But  not* 
vrithstanding  all  this,  the  reasons  of  mr.  Selden  and  mr.  Prynne,  of  whom  the 
former  supposes  it  to  have  been  an  imposture  of  the  time  of  Edward  the 
third,  and  tne  latter  makes  it  an  invention  as  late  as  the  31  H.  6,  seem  to  furpish 
insurmountable  objections  against  the  authority  of  tlie  English  modus  i  and  so 
convinced  of  their  force  was  an  able  advocate  for  the  existence  of  the  commons 
as  a  constituent  part  of  parliament  before  the  49  Henry  3,  that  he  candidly 
gives  up  its  antiquity,  thoush  if  it  could  have  been  defended,  it  would  have 
decided  the  controversy  in  nis  favour,  for  it  expressly  mentions  citizens  and 
burgesses  as  well  as  knights  of  the  shire.  See  4  Inst.  13.  Seld.  Tit.  Hon. 
3d  ed.  part  3.  c.  5.  s.  36.  Pryn.  on  4  Inst.  1,  and  Tyrr.  Biblioth.  Polit. 
270.  406.  However  dr.  Dopping  bishop  of  Meath,  who  in  1693  first  published 
the  Irish  moduSj  feebly  endeavours  to  defend  the  antiquity  of  the  supposed 
transcript  in  the  time  of  Hen.  3,  and  two  other  writers  deservedly  of  great 
credit  seem  inclined  the  same  way.  See  Molyn.  Case  of  Ireland ;  and  Harr. 
Edit,  of  Ware's  Hist,  and  Antiq.  of  Ire.  84.  Mr.  Selden  mentions,  that  in  his 
time  there  were  many  copies  ot  the  English  modus  ;  but  I  am  not  aware,  that 
any  one  is  in  print. — As  to  lord  Coke's  account  of  the  computation  of  reliefs 
by  the  yearly  revenue,  which  lord  Hale  observes  to  have  been  also  refuted  by 
£ielden^  see  post.  83.  br— [Note  35.] 
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(F.  N.  B.  84.  f. 
«  Ro.  Ab.  508.) 


wbich  amount  to  800  markes,  shall  pay  according  to  that  just 
proportion  for  his  reHefe  noo  markes;  md.  because  a  dokedome 
consists  of  the  revenues  of  two  eariedomes,  viz.  Soo  pound  per 
annumy  a  duke  shall  pay  200  for  a  reliefe,  wUch  is  also  the  fewth 
part  of  his  revenue^  and  with  this  agree  the  xecorda  of  the 
Exchequer. 

Note  (reader)  at  the  time  of  the  making  of  the  statute  6i  Magna 
Chartay  9  H.  3,  there  was  not  any  duke,  marquesse,  or  vicoant 
in  Englandy  and  therefore  the  statute  could  not  make  mention  of 
them,  and  Edward  the  eldest  sonne  of  king  E,  3,  caHed  the 
Black  Prince,  was  the  first  duke  in  Engktnd  after  the  Conquest^ 
and  Robert  earle  of  Oxfiurd  in  the  rei^ne  of  i{.  2,  was  the  first 
marquease.  5fc  enxm  inter  ordine^  Anglue  in  tui  Britannia  testatur 
Camden  M  supra,  Et  titulus  Marchianii  terOU  ad  not  devenit^ 
nee  ante  R.  2.  temvora  cuiquam  ddatus;  iSe  enim  Rcbertum  Vere 
OxoniiS  C4jmtem  delidas  eauu  primum  Atarchianen^  IhUdinite  de^ 
signavitf  merumque  erat  honoris  nomen.  Hiec  HU'  And  before 
the  reigne  of  if.  6.  there  was  not  any  viscounL  ^  enim  idem 
author  ubi  supra  asserit.  Post  comites  tficeoomites  ordine  seqtmntur. 
Viscounts  nos  vocamus,  H€ec  vetus  officii  sed  nova  dignitatis  ap^ 
peUatioy  et  H,  6.  terhpore  ad  nos  primum  audittu  Hoc  ille,  Et 
dominus  de  Beilo  Monte  was  the  first  viscount  created  by  king 
U,  6.  Vide  Cassianeum  in  gloriA  mundi  parte  4,  consid,  55^  that 
thia  dignity  of  a  viscount  is  of  great  antiquity  in  other  realmes. 

Bracton  lib.  2.  36.  Item  sunt  juadam  servitiaj  qute  dicuntur 
firinsecay  quamvissunt  in  cartd  de  Jeqffamentis  expressa  etnomi" 
natOy  et  qtue  ideo  did  possuntforinsecay  quia  pertinent  ad  dominum 
regem,  et  non  ad  dominum  capitalem,  nisi  cum  in  proprid  persona 
prqfectusjuerit  in  servitio,  vet  nisi  cum  pro  servitio  suo  satis/ecerit 
domino  regiy  S^c. 

^  A  voyage  ro^aUJ*  A  voyage  royall  £s  not  onely,  when  the 
king  himsene  goeth  to  warre,  as  Littleton  here  saith,  but  also 
when  his  lieutenant  or  deputy  of  his  lieutenant  goeth.  And 
what  shall  be  said  a  voyage  royall  shall  be  adjudged  in  this  case 
by  the  judges  of  the  common  law  as  an  incident  to  escuage,  and 
not  by  the  constable  and  marshall,  or  any  other:  et  sic  de  si' 
mUsbus, 

Tliere  is  also  another  kind  of  voyage  royall,  viz.  when  one  goetb 
with  the  kiDj^'s  daughter  beyond  sea  to  be  maried,  &c.  for  such 
a  voyage  is  for  the  good  of  tne  whole  realme  (for  more  profit  for 
the  reaime  cannot  be  than  to  make  alliance  with  another  nation); 
but  of  this  voyage  royall  Littleton  speaketh  not  here,  but  onely 
of  ^e  vojn^  royall  to  warre ;  so  as  there  is  a  voyage  royall  of 
warre,  and  a  vojrage  royall  of  peace  and  amity.  And  it  is  to  be 
observed,  that  he  that  holdeth  by  castle  gard  or  comage  holdeth 
by  kniffhts  service,  and  yet  he  shall  pay  no  escuage,  because 
1ms  holdeth  not  to  goe  with  the  king  to  warre  (3). 


(3)  Vid.  ssepissim^  temporibus H.  2.R.I.  Johann.H.  3.  1  £.  2.  Scutagium 
pro  exercitu  regis  in.JreUmdy  Walesy  Poictouy  Bretagncy  Normandy y  Gascontfy  i^ 
though  territories  of  the  king.  Quoad  escuage  noU.  Though  in  some  eases  the 
subject  toas  chargeabkjbr  d^ence  of  the  reaTmy  yet  dearly  Jbr  foreign  invasion 
none  were  chargeable  but  by  tenurey  and  therefore  service  of  chsvalry  was  called 
forinsecum  servitium.  Rot  pari.  20  E.  3.  n.  13.  21  E.  3.  n.  16. 44*  25  ^.  3. 
n.  23.    5  R,  a.  n.  67,  Sfc.    1  H.  5.  n.  17.    5  H.  5.  pars  2.  w.  9.    Thejirst  iJm^ 

requisite 
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"  Into  Scotland**    In  Scotiam,    This  is  put  but  for  an  ex-  Lib.  Rob.  in 

ainple>  for  if  the  tenure  be  to  goe  in  WaUiam^  Hibemianiy  Vasco*  Sca^.  47, 48. 
ntflfit,  Pictaviamy  S^c,  it  is  all  one.    See  an  ancient  record,  itot.  de  (^^.^  g' 

Jinibtts  Termino  Mich.  11  E,  2.    Sir  Rick*  Rockedey  knight  did  6  R.  a. 

hold  lands  at  Seaton  by  serjeanty  to  be  Vantrarius  regis,  that  is,  Protectian  4^. 

to  be  the  king's  fore -foot-man  wnen  the  king  went  into  Gascoi^ne,  ^  ^-  3- 

donet  pemsus  fiiit  pari  solearum  pretii  ±d,  that  is,  untill  he  nad  xrT*^^\    ^ 

.^S     «.        ^*      ^c  X.  c».\^    ^   *         to  A    J  *v  Vid.  Rot.  Claett. 

wome  out  a  paire  of  shoes  of  the  price  of  foure  pence.    And  this  g  h.  3.  &  Fin. 

serrice  being  admitted  to  be  performed  when  the  king  went  to  8  H.  3.  & 

dascoigne  to  make  warre,  is  knight*s  service.  Patent,  g  H.  3. 

.mnlti  Mlveruoc 

"  He  tvhich  hoidetk  by  the  service  o/one  kmghfsfee,  ougla  to  be  ^0^^"  \Vat. 

mth  the  kinejbrtie  daues*'    But  this  is  to  be  understood  of  a  liam, menib.  30. 

tanant  that  noldeth  of  the  king  itaolediately;  for  every  man  is  dcaDteCiaus.. 

bound  by  his  tenure  to  defend  his  lord,  and  both  he  ana  his  lord  ^  ^*  3- 

the  king  ilnd  his  country ;  and  therefore  if  the  lord  goeth  not,  ™"**°-  3- 
his  tenant  is  excused.     But  yet  if  the  tenant  peravaile  gocth  with 
the  king,  it  excuseth  all  the  mesnes. 

Aild  It  is  to  be  obfterved,  that  for  every  pound  of  the  ancient  Mign*  Chartaj 

vahie  of  a  knight*s  fee  accounting  twenty  poutid  land,  the  tenant  cap.  37. 

imist  goQ  with  the  king  two  dayes,  which  commeth  just  to  40  'I'iet^i^'*'. 

dayes  for  a  whole  knight's  fee.    "^y  the  statute  of  Magna  Charta  **P'^*** 
it  is  provided,  that  scuiagium  de  cater*  capiatur  sictU  capi  con^ 
suevii  tempore  Hen,  regis  ati  hostri. 

Sect. 


feqtdsite  to  escuage  toas  the  proclamation  and  summons  qf  service,  tvhich  prefixed 
$he  daif  and  place  ofrendesvous  of  the  army,  and  commanded  the  hmds,  Sfc.  nomi- 
tiatim  and  others  by  prodamatton  quod  ad  diem  et  locum  veuiant  ad  regem 
ccmi  equis  et  armis  et  toto  servitio  regi  debito,  which  is  called  summonitio 
servitii  vel  summonitio  exercitus.  Claus.  1  £.  2.  m.  2.  Claus.  3  £.  2.  m.  1. 
Chus.  7  E.  2.  m.  14,  et  ssepissim^  alibi.  Vide  pro  scutagiis  captis  occasione 
dhrersarmn  expeditionum.  Tempore  H.  2,  scutagium  bis  assessum  ante  annum 
^urhtom,  tertium  scutagium  7  H.  2,  pro  exercitu  Tholosae  duas  marcas,  quar- 
taiA  pro  eodem  exercitu  unam  marcam,  quintum  18  H.  2,  pro  exercitu  Hi- 
berniae  20s.  sextum  pro  exercitu  Galloway  fos.  Tempore  Richardi  primi, 
j^rimum  scutagium  pro  exercitu  Walliae  anno  secundo  ad  10  s.  secundum  anntS 
^xto  ad  206.  pro  quolibet  feodo  pro  redemptione  regis,  tertium  8  R.  1,  pro 
exercitu  Normanniae  ad  20  s.  Tempore  Johannis  anno  primo  scutagium  as- 
sessum ad  duas  marcas,  secundum  anno  tertio  pro  exercitu  Normanniae  ad 
doas  marcas,  tertium  c6ns!mile  pro  consimili,  quartum  consimile  pro  consimili, 
^timtum  consimile  pro  consimili,  sextum  consimile  pro  consimili,  septimum 
tottsimile,  octavum  anno  duodecimo  regis  pro  Hibernid  duas  tnarcas,  nonum 
amio  decimo  tertio  pro  exercitu  Walliae  ad  duas  marcas,  decimum  pro  exercitu 
Scotias,  undecimum  anno  decimo  sexto  Johannis  pro  exercitu  Bretaniae  ad  tres 
marcas  Sed  non  solutum.  Nota  temporibus  Henrici  tertii  scutagium  Ludowici 
duas  marcas  anno  secundo,  Byham  10s.  anno  quinto,  Montegomery  duas  mar- 
Css  anno  octavo,  Bedford  duas  marcas  anno  octavo,  Kerry  duas  marcas  anno 
dteimo  tertio,  Bretanny  40  s.  anno  decimo  quarto,  Pictavise  40  s.  anno  decimo 

2Qinto,  Elam  20  s.  anno  decimo  sexto,  Gascoigiiy  40s.  anno  vicesimo  secundo, 
injen  40s.  anno  vicesimo  nono>  Wallise  408.  anno  quadragesimo  secundo. 
Hal.  MS8. — For  a  more  particular  account  of  tbe  scutages  assessed  in  the 
several  reigns  mentioned  by  lord  Hale,  see  Mad.  Hist.  Exclu  ch^m.  16,  where 
the  whole  subject  of  escuage  is  fully  explained  from  the  records.  See  also 
part'  72.  a.  and  b.— [Note  26.] 
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nUT  it  appeareth  by  the  pleas  and  ar^ments  made  in  a  plea  upon  a 
•^  writ  of  detinue  of  a  writing  obligatorte  brought  by  one  R.  Gray,  Ir. 
7  E.  3,  that  it  is  not  needfuil  for  him  which  holdeth  by  escuage,  to  goe 
him$e{fe  with  the  kins,  if  he  will  Jinde  another  able  person  for  htm  convt-- 
nientty  arrayed  for  tlfte  warre  to  goe  with  the  king.  Arid  this  seemeth  to  be 
good  reason,  ror  it  may  be,  that  he  which  holaeth  by  such  services  is  Ian" 
gtiishing,  so  as  he  can  neither  go  nor  ride.  And  also  an  abbot  or  other 
man  oj  religion^  or  a  feme  sole,  which  hold  by  such  services,  ought  not  in 
such  case  to  goe  in  proper  person.  And  sir  Witiiam  Herle,  Oien  chiefe 
justice  of  the  common  place  (de  common  bank),  said  in  this  plea,  that 
escuage  shall  not  be  granted  but  where  the  king  goes  himself e  in  his  proper 
person.  And  it  was  demurred  in  judgment  in  the  same  plea,  whether  the 
40  dayes  should  be  accounted  from  the  first  day  of  the  muster  of  t lie  kin^s 
host  made  by  the  commons  (per  les  commons)*  and  by  tlie  commandement 
of  the  king,  or  from  the  day  that  the  king  first  entred  into  Scotland* 
Therefore  enquire  of  this  {i). 

1V.7.E.3*         T^R.  7  E.  3.  Sfc.     This  is  the  first  booke  at  large  that  our 
fol.  ag.  author  has  cited.    And  it  is  to  be  obsenred,  that  this  point 

^^^ak'        is  not  debated  in  the  said  booke,  but  onely  is  there  admitted,  and 
9  G09.;  y^^  |g  ^^^^  authoriw  in  law ;  for  our  author  saith,  that  it  ap- 

Eeareth  by  this  booke.    Now  both  by  Littleton  himselfe,  and 
y  the  booke  of  7  E.  3,  it  is  apparent,  that  albeit  the  tenure  is, 
^  that  he  which  holdeth  by  a  whole  knight's  fee  ought  to  be  with 
the  king,  &c.  to  do  a  corporall  service,  yet  he  may  finde  anodier 
able  man  to  do  it  for  him 
(4  Co.  88.)  ^7  ^^  statute  of  Magna  Charta,  cap.  so,  it  is  provided,  that  no 

knignt,  that  holdeth  by  castle-gard,  shall  be  distreyned  to  ghre 
money  for  the  keeping  of  the  castle :  Si  ipse  eamfacere  voluertt  in 
proprid  persona  sud,  vel  per  alium  probum  hominem  faciei,  ti  ^9se 
eamfacere  non  possit  propter  rationabilem  causam. 
(6  Co.  30.)  Some  have  thought,  tnat  he  that  holds  by  escuage  Is  taken  by 

-  the  equity  of  this  statute,  that  speaketh  onely  of  castle-gard.   But 

it  is  holden,  that  this  statute  is  but  an  affirmance  of  the  common 
law.  For  where  that  act  saith,  (propter  rationabilem  causamj  that 
reasonable  cause  is  referred  to  the  tenant's  own  discretion  and 
choyce,  and  the  cause  is  not  materiall  or  issuable  no  more  than  in 
the  case  that  Littleton  here  putteth,  as  hereafter  appeareth.  And 
J  would  advise  our  student,  that  when  he  shall  be  enabled  and 
armed  to  set  upon  die  yeare  bookes,  or  reports  of  law,  that  he  be 
furnished  with  all  the  whole  course  of  the  law,  that  when  he 
heareth  a  case  vouched  and  applyed  either  in  Westminster-hatt^ 
(where  it  is  necessary  for  him  to  be  a  diligent  hearer,  and  ob- 
server of  cases  pf  law)  or  at  readings  or  other  exercises  of 

learning,. 


*  commoDi  feemi  to  he  wtnUdfo/r  comniimoDen,  tee  'Mr.  RUto*i  Intr,  p.  lis.  and  tcrd  CM$ 
eommeniary  mi  the  vxrd  muster  jmhc  71.0, 

( 1 )  Mr.  Madox  observes,  that  sir  William  Herle's  position,  that  escuage 
should  not  be  granted  but  where  the  king  goes  to  the  war  in  person,  is  &lIaciou&, 
Mad.  Baron.  Angl.  226. 
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learning,   he  xobj  finde   out  and  read  the  case  bo 

[70.n  ^  vouched ;  for  that  will  both  fasten  it  in  his  memory, 
.  *  J  and  be  to  him  as  good  as  an  exposition  of  that  case. 
But  that  must  not  hinder  his  timely  and  orderly  read- 
ing, which  (all  excuses  set  apart)  he  must  bind  himselfe  unto ;  for 
there  be  two  things  to  be  avoyded  by  him,  as  enemies  to  learning, 
prapostera  lectio^  and  prcepropera  praxis.  But  let  us  now  heare 
what  our  author  will  say. 

**  And  thii  seemeth  to  he  good  reasarit  Sfc"  Here  Littleton 
sheweth  three  reasons  wherefore  the  tenant  should  not  be  t:on- 
strained  to  doe  his  service  in  person. 

First,  it  may  be  the  tenant  is  sicke,  so  as  he  is  neither  able  to 
goe  nor  ride.  And  ever  such  construction  must  be  made  in  mat- 
ters concemine  the  defence  of  the  realme,  or  common  good,  as 
the  same  may  be  effected  and  performed.  To  the  former  disabi- 
lity may  be  added  where  a  corporation  aggregate  of  many,  as 
d^me  and  chapter,  maior  and  commonalty,  &c.  or  an  infant  be- 
ing a  purchaser,  for  these  also  must  finde  an  able  man.  But  it 
may  be  objected,  that  in  these  particular  cases  the  tenant  might 
finde  a  man,  but  not  when  he  himselfe  is  able  without  all  ex- 
cuse or  impeidiment.  To  this  it  is  answered,  that  Sapiens  incipit 
h  fine.  And  the  end  of  this  service  is  for  defence  otthe  realme, 
and  so  it  be  done  by  an  able  and  sufficient  man,  the  end  is 
effected. 

Secondly,  seeing  there  are  so  many  just  excuses  of  the 
teaant,  it  were  dangerous,  and  tending  to  the  hindrance  of  the 
service,  if  these  excuses  should  be  issuable :  Multa  injure  com^ 
muni  contra  rationem  disputandi  pro  communi  utUitate  tntroducta 
sunt. 

Lastly,  both  Littleton^  and  the  booke  in  the  seventh  ofEdtoard 
the  third,  giveth  the  tenant  power,  without  any  cause  to  be 
shewed,  to  finde  an  able  and  sufficient  man,  and  oftentimes  jura 
puilica  exprivato  promiscue  decidi  non  deient, 

**  An  abbot  or  other  man  qfrdizion**  Note,  that  if  the  king 
had  given  lands  to  an  abbot  and  his  successors  to  hold  by  knfghts  (Poftt.  99.  a.)  - 
service,  this  had  beene  good,  and  the  abbot  should  doe  homage 
and  find  a  man,  &c.  or  pay  escuage,  but  there  was  no  wardship 
or  reliefe  or  other  incident  belonging  thereunto.  And  though  the 
law  saith,  that  this  was  a  mortmaine,  that  is,  that  they  held  fast 
their  inheritance,  yet  if  the  abbot,  with  the  assent  of  his  covent, 
had  conveyed  the  land  to  a  naturall  man  and  his  heires,  now 
wardship  and  reliefe  and  other  incidents  belonged  of  common 
right  to  the  tenure.  And  so  it  is,  if  the  king  give  lands  to  a  maior 
and  communalty  and  their  successors,  to  be  holden  by  knights 
service,  in  this  case  the  patentees  (as  hath  beene  said^  shall  doe 
no  homage,  neither  shall  there  be  any  wardship  or  reliefe,  onely 
they  aho  shall  find  a  man,  &c.  or  pay  escuage.  But  if  they 
convey  over  the  lands  to  any  naturall  man  and  his  heires,  now 
homage,  ward,  marriage,  and  reliefe,  and  other  incidents  belong 
thereunto.  And  yet  this  possibility  was  remota  potentia:  but 
the  reason  hereof  is,  Cessante  ratione  legis  cessat  ipsa  lex;  the 
reason  of  the  immunity  was  in  respect  of  the  body  politique, 
which  by  the  conveyance  over  ceaseth,  which  is  worthy  of  ob- 
servation. 

And  It  is  to  be  observedi  that  every  bishop  in  England  hath  a 

baronie 
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baronie  (d),  and  that  barony  is  holdeil  of  the  king  m  capi$€f  and 
yet  the  king  can  neither  have  wardship  or  relief. 

If  two  joyntenants  be  of  land  holden  by  knights  serrice,  if  one 
goeth  with  the  king,  it  sufficeth  for  both,  and  both  of  them  cannot 
be  compelled  to  goe,  for  by  their  tenure  one  man  is  onely  to  go6. 

6  H.  3.  If  the  tenant  peravaile  goeth,  it  dischargeth  the  mesne ;  for  otie 

»^Sr?^'*^'o     tenancy  shall  pay  but  one  escuage. 

**  Or  other  man  of  religion.**  Here  this  word  (religion)  is  taken 
largely,  viz.  not  onely  for  regular,  or  dead  persons,  as  abbots, 
monkes,  or  the  like,  but  for  secular  persons  also,  as  bishops, 
parsons,  vicars,  and  the  like ;  for  neither  of  them  are  bound  to 
eoe  in  proper  person.  For  nemo  mUitans  Deo  imflicetur  secu- 
JarihuB  negmis. 

**  Langtiisking.'*  So  it  may  be  said  of  an  ideot,  a  mad  man^  a 
leper,  a  man  majrmed,  blind,  deafe,  of  decrepit  i^,  or  the  like. 

**  Or  a  feme  ioUP    Seeing  that  a  fem  so!e,  that  camlot  per-* 
forme  knights  serried,  may  serve  by  deputy,  it  may  be  demanded, 
wherefore  an  heire  male  being  within  the  ^^  df  21 
(j3*  yeares  may  not  serve  also  by  depntie,  being  not  V^  \  "1 
able  to  serve  himselfe.  L  a.  J 

To  this  it  is  answered,  that  in  cases  of  minofitie,  all 
is  one  to  both  sexes,  viz.  if  the  heire  male  be  at  the  dea^  o^  the 
ancestor  under  the  ase  of  one  and  twenty,  or  the  heire  female 
under  the  age  of  14,  uiey  can  make  no  deputy,  but  the  lord  dteU 
have  wardship  as  an  incident  to  the  tenure :  therefore  LHtktan  is 
here  to  be  understood  of  a  fetne  sole  of  full  age,  and  seised  of  land 
holden  by  knights  service  either  by  purchase  or  descent. 

**  CamenierOfy  arrowed  for  the  xjottrre/^  So  aes  hete  are  fonre 
tiling  to  be  observed. 

First  fas  hath  beeft  said),  that  he  may  find  aEnoAeir. 

Seconoly,  that  he  that  is  found  must  bie  an  able  person. 

Thirdly,  he  must  be  armed  at  the  costs  and  drarge  of  the 
fenalit :  and  Herein  is  to  be  noted,  ouod  non  definitur  in  jttre^ 
with  what  manner  of  armor  the  soulaier  shall  be  arrayed  with, 
for  tiRse  place  and  occasion  doe  after  the  maimer  and  kiihf  of  the 
avmoiiir  (i)» 

Fourthly, 


(2}  Lord  chief  justice  Hale  m  a  manuscript  treatise  oxxiti^Jura  Coron^y 
gives  it  as  his  opinion,  that  die  bishops  db  not  hold  their  posseitefons  j9^  baro- 
niam,  and  that  their  sit  m  the  house  of  peers  by  custont  ai^  usa^e,  and  notf  as 
barons  by  tenure.  But  the  propriety  of  this  doctrine  has  beetl  ab^coHtroverted 
by  a  writer  of  v«y  great  eminence  ntfw  lidng:  Sfee  Warbuit.  jWutnce  Jktooetn 
Church  and  Stiaifej  4th  edit.  14Q. — [Notte^  27.] 

^1 )  Vide  pra  assM  armorum. — ^27  H.  2.  diiicUiii|ue  habet  feodatn^  uniUs 
militis,  habeat  loricam'  eassidtem  cBp^um  et  lanc^am.  QtLictni)^ie  liber  laicus 
habuerit  in  catcdlo  yel  redditvad  valentiam^  sexdedih  matcarun),  nabeat  loricahi 
lanceam  clipeom'  et  easKtdem.  Quicunque  liber  Ikicus  habuerit  in  catsdlb  ad 
valaitiam  decern  marcarum,  habeat  haub«if;^lh)m'et  dstpefi^t  ferd  et  lanceam. 
Omnes  bur^nses,  et  tota  connmmia  liberorum  hominam,  habeantWakit>aitf,  et 
capelet  fern,  et  lanceam.  £t  si  quis  hsec  arma  habens  obierit,  anna  sua  riSnia- 
neant  hseredi ;  et  fiat  mquiintio  dii  fag,  ^urlburilabeiit  ftcuftateSy  ef  firdaut  eos 

•*  jurare 


I 

I 
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Fourthly,  he  musC  have  such  armor  as  shall  be  necessary^  and 
so  appointed  in  rtadinesse. 

Rrdtoit  18  a  Saxon  word,  ft  npt^cat  quieUmdam  murdti  in  Fleta,  Kb.  i, 
^anrdtu.     WoncoH  is  an  old  Engksk  word,  and  signifieth  Uberum  c>P-  49* 
esss'de  oneriius  ormofum* 

?♦  It 


jurare  ad  ista  anna  habenda  et  ad  ea  tenenda  in  scFyitio  regis.  Hoveden  614. 
This  assise  caniinMed  till  the  time  ffking  Johnrundthen  toas  a  little  altered.  And 
this  assise  made  in  the  time  efUng  John  was  repeated  and  again  commanded j  and 
men  were  compdled  to  be  sworn  to  it,  Claus.  14  H.  3.  m.  5.  dorso.  Commissioners 
were  assigneato  cause  men  to  he  sworn  and  assised  to  arms,  as  they  were  sworn  in 
the  time  ^  king  John^  in  this  form.  Quisquis  habet  feodum  militis  integrunr, 
habeat  loricam ;  qui  habet  dimidium  feodi  militis,  habeat  hanbergellum ;  qui 
hjBbet  catalla  ad  valentiam  quindecim  marcarum,  habeat  loricam ;  qui  habet 
catalla  ad  valentiam  decern  marcarum,  habeat  haubeigelkim;  qui  habet  catalla 
ad  valentiam  decern  librarum,  habeat  capellura  ferreum  perpunctum  et  lanceem; 
qui  habet  ad  valentiam  viginti  solidorum,  habet  arcum  et  sagittasb  In  qu&libet 
viM  sit  unus  constabularius,  in  quolibet  burgo  pbires,  ad  quorum  summoni* 
tionem  omnes  ad  arma  jurati  in  ward4  8u4  conveniant  ad  imbreviandum  di»- 
tmctd  nomina  et  anna  singulorum,  ita  qudd  singuli  habeant  prorapfa  sua  arma 
ad  defensionem  regni.  This  assise,  as  it  seems,  continued  tilt  the  26  of  Hen,  3, 
and  then  another  assise  was  ordained.  In  Claus.  36  Hen.  3.  pars  s.  m.  10^  many 
articles  are  ordained,  which  differ  little  Jrom  the  statute  ofJVinton,  Amongst 
others  there  is  this  article,  Sif^iuH  vicecomites,  cum  duobus  nulitibus  ad  hot 
asMp;natis,  faciant  cives,  burgenses,  liberes  homines,  viUanos,  et  alio»  k  qcdit» 
deemk  ad  sexaginta  annos,  assideri  et  jurari  ad  arma  secundum  quantftatem 
termnmi  et  catallorum,  scilicet,  ad  euindecim  librata  terne,  unam  hsricam 
unnm  capellura  ferreum  gladtum  cultelJum  et  equum ;  ad  decem  librata  tenw, 
untkn  haubergdlum  capellum  ferreum  gladium  lanceam  et  cultellum;-  ad 
quinque  librata  terree,  unura  perpunctum  capellum  ferreum  gladium  lanceam 
et  cultellum ;  ad  quadrs^inta  selidos  et  am|^iu8  ad  quinque  librata,  gladium 
arcns  sagittas  et  cultellum ;  qiu  minus  habet  quto  quadraginta  solido^  ftleera 
gisannaas  et  ciritelloa  et  alia  mtiiuta  arma ;  ad  cataMa  sexa^nta  marcarum,  unam 
loricam  capellum  gladium  et  equiBs ;  ad  catalla  quadragmta  marcarum,  unum 
capellum  hanbergellum  gladium  et  cukellum;  ad  catalla  decern  marcarum^ 
gladium  cultellum  arcum  et  si^ittas ;  ad  catalla  quadr^inta  solidorum  et  infra 
decern  marcas,  fidces  gisarmas  et  alia  minuta  vma.  Omnes  item  alii,  ^ui  pos« 
sunt  habere,  arcus  et  sagittas  habeant.  In  singulis  civitatibua  et  burgis  juratS 
ad  arma  sint  intendentes  majori,  vel  bidlivis  ubi  non  sunt  majores*  In-  singulis 
vifiis  aliis  constituantur  unus  vel  duo  constabularii  secundum  numerum  inhabi- 
tantium.  In  singulis  verd  hundredis  unus  capitalis  constaburarius,  ad  cv^ua 
inandatum  omnes  jurati  ad  arma  de  hundredo  convemant,  eC  ei  sint  inten^ntes 
ad  faciendum  ea  ^ue  spectant  ad  conservationem  pacisb  Oknnes  verd  con0l»> 
bularii  capitanei  intendentea  sint  vicecomici  et  duobus  multibus  prsdicCis,  ad 
veaiendum  ad  mandatum  eorum,  et  faciendum  per  pracepta  eorum  ea  qme 
spectant  ad  conservationem  pacts  nostrae,  Ac.  And  so  two  knights  were  assigned 
in  eeery  county  to  verform  ^premises*  The  next  assise  of  arms  was  in  the 
13  ofEdw,  i,bytne  statute  ^Winton,  which  commands,  that  every  one  shaU  he 
sworn  to  armor  according  to  the  vahe  of  their  lands  and  goods,  tnz.Jrom  hmds 
qfJUken  pounds  and  e&st^Us  of  ^  marks,  ad  haubetgellum  c^>ellum  ferreum 
gUufium  cultellum  et  equum;  Jrom  land  of  lok  and  goods  if  90  marks,  ad 
haubergellum  capdlum  ferreum  gladium  et  cultellum;  from  land ^  5 A  ad 
gladium  cultellum  et  capeflum  ferreum  xjrom  40s.  to  land  <^  5/.  adgkdmm 
eukdlum  arcum  et  sagittas ;  et  qui  mimis,  joratur  ad  gisarmas  cultelloa  et  aKa 
toinuta  arma ;  et  qui^  minus  Ittbuerit  qutoi  viginti  marcas  bonorumy.  hdEMat 
gladiot  cultdioa  et  alia  minuta  arma;  et  omnes  alii  arcum  et  sagittaa;  et  10 
t  quolibet 
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liiriiis.  It  is  truly  said,  quod  males  hoc  tria  curare  dAet^  eorjpusut  vto/t- 

dUsimum  et  pemicissimum  habeatt  arma  apta  ad  subUa  imperim^ 
catera  Deo  et  imperatori  cune  esse, 

Veg^tiut.  Sapiens  non  semper  it  uno  gradu^  sed  und  ot^  turn  se  mutat  ted 

aptat.    Qui  secunaos  optat  eoentus^  dimieet  arte  nm  casu.    In  amni 
conflictu  non  tarn  prodest  multitudOf  qu^  virtus^ 

Est 


quolibet  hundredo  duo  constabularii  eligantur  ad  faciendum  visum  armorum. 
This  assise  xoas  observed  in  the  times  of  Edward  the  ist  and  Edtvard  the  8  J.  In 
g  E.  Q.  the  statute  of  Winton  toas  put  into  execution  sub  pGeni  forisfactove 
omnium  bonorum  et  catalloriHn  pro  primd  vice,  et  secunda  vice  sub  poeni 
captionis  terrarum  in  manus  regis  et  imprisonamento  corporum;  and  it  toas  also 
commanded f  qudd  citra  festum,  &c.  in  formi  prsedicti  armati  parati  sint  ad  pro- 
ficiscendum  cum  rege  versus  Scotos  cum  victualibus  necessariis  pro  quadraffinta 
diebus,  suorum  et  aliorum  de  partibus  suis  sumptibus  providendis.  vid, 
Claus.  9  £.  s,  m.  25,  dorso.  This  assise  received  some  change  about  the  8  ofE.  3, 
and  in  Claus.  8  E.  3.  m.  3.  dorso,  there  is  the  JbUonjing  precept.  Proclama- 
tionem  fiicias,  qu6d  omnes  de  ballivi  tu&,^  qui  habent  quadraginta  librata  terras 
vel  reddituSy  licet  milites  non  sunt,  equitaturi  et  armis  competentibus  juxta 
atatum  suum,  viz.  unusquisque  eorum  pro  se  et  altero  ad  minus.;  et  omnes,  qui 
babent  viginti  librata  terrse,  cum  equitaturi  et  armis  pro  seipsis  ad  minus, 
fadant  sibi  provideri ;  et  illi,  qui  minus  habent,  assideantur  juxta  statutum 
Wintonise.  But  in  progress  of  time  the  statute  of  Winton  Jell  mto  disuse,  and 
commissions  issued  to  array  men  juxta  status  sui  exigentiam  et  focultates.  Vid« 
Claus.  43  E.  3.  m.  24.  et  saepissimd»  This  cotumission  toas  afierwirds  regulated 
and  cof^rmed  in  parliament.  Rot.  Pari.  5  H.  4.  n.  24.  And  nam  the  statute  ^ 
Winton  is  repealed  bytheai  Jam.  chap.  28.  But  this  doth  not  rdate  to  military 
service,  and  u  only  a  certain  military  provision  Jbr  the  peace  of  the  kingdom^  and 
concerned  burgesses  and  sockmen  as  xioell  as  tenants  by  knights  service.  And 
according  to  this  difference,  the  commission  qf  array  extenSsd  both  to  tenants 
by  krnghts  service^  and  others  f  but  the  xorit  xnhich  is  called  summonitio  servitii, 
respected  tenants  by  knights  service  ordy.  And  as  to  this  latter ^  u  It  is  to  be 
observedy  that  the  service  wis  estimated  by  the  number  qfjeess  and  so  he^  take 
hddper  baroniam  vel  comitatum,  toas  attendant  ordy  according  to  the  nuimher  of 
knignts  Jees  by  tvhich  the  barony  or  earldom  toas  held^  as  clearly  appears  tn 
Selden's  Titles  of  Honour,  part  2,  cap.  5,  sect.  26,  takers  it  is  mentioned,  that 
the  barony  de  Veteri  Ponte  toas  holden  by  5  knights  Jees,  and  that  Clifford^  toAo 
had  married  one  of  the  coheirs,  acknowledged  the  service  of  ttoo  knights  and  an 
half.  2.  On  summons  of  the  army  on  service  at  a  place  and  day  certain,  every 
kmght  by  himself  or  his  deputy  came  before  the  constable  and  marshal,  andpre" 
sented  the  number  of  his  Jees  and  the  persons  by  tohom  they  toere  to  be  performed 
and  their  names,  tnnich  toere  repsterea  b^ore  them.  3.  He,  toho  held  by  a  tohole 
knight* s fee  ought  to  perform  hu  service  by  one  knight,  or  by  himsdf  in  person,  or 
per  duos  servientes  sive  armiKeros,  toho  tn  value  are  equal  to  a  kntght^  Sdd,  obi 
Bupra.  So  he,  toho  held  by  the  moiety  of  a  knight^s  fee,  might  perform  all  the 
service  either  40  days  per  servientem  or  20  days  per  seipsum  vel  militem.  And 
so  it  toas  done  by  the  abbot  of  saint  Alban,  toho  held  six  knights  fees  of  the  king, 
and  performed  the  service  per  duos  milites  galeatos  et  le^e  militari  decenter 
armatos  et  octo  annigeros,^/Wr  of  tohom  toere  equites  cum  Imeis  et  ferreis  armis 
muniti,  and  ttoo  toere  ballistarii ;  and  they  toere  presented  to  the  constable  and 
marshal,  and  in  constabulariis  positi,  that  is,  listed  in  their  several  companies. 
And  note,  that  hi  milites  et  servientes  toere  at  their  oton  proper  expences  in  goings 
staying  for  40  days,  and  returning.  Note  also,  that  the  40  days  are  accountedjrons 
the  day  pr^xed  for  the  assembling  of  the  army  in  the  destmedpla^t  toherever  it 
shall  Se,  tohetherin  the  kingdom  or  out  of  the  kingdom  ;  apd  the  day  and  place 
of  the  assembly  of  the  army  toere  prefixed  in  the  torit  de  summonitione  servitii. 

Observe^ 
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Esi  &pHnn  duds  scire  et  vineere,  et  cedere  prudenter  tengtori,  Polibiiu. 
Mtdtumpoiesi  in  rebus  humanis  occasiOf  ptwimum  in  Mlicis* 

Quid  tarn  necessarium  esty  quhm  tenere  semper  arma,  quUms  tectus  Vegediiik 
€ssep9ssis.    But  I  will  take  my  leave  of  these  excellent  authors 
of  art  military,  and  referre  them  to  those  that  professe  the  same, 
and  will  retume  to  Littleton. 

*<  Muster."  I  find  ^is  word  in  the  statute  of  x8  H.  6.  cap.  19. 
and  the  ancient  military  order  is  worthy  of  ohserration ;  for  before 
and  long  after  that  statute,  when  the  King  was  to  be  served  with 
souldiers  for  his  warre,  a  knight  or  esauire  of  the  country  that 
had  revenues,  farmers  and  tenants,  would  covenant  with  the  kine, 
by  indenture  inroUed  in  the  exchequer,  to  serve  the  kii^  for  sudi 
a  terme  with  so  many  men  (specially  named  in  a  list)  in  his 
warre,  &c.  an  excellent  institution  that  they  should  serve  under 
him,  whom  they  knew  and  honoured,  and  with  whom  they  must 
live  at  their  retume.  These  men  being  mustered  before  the  king's 
commissioners,  and  receiving  any  part  of  their  wages,  and  their 

names 


■tai^ 


Observe,  that  great  Jines  foere  Jrequently  imposed  on  those^  toAo  toere  deficient  in 
doing  their  service  on  the  summons  of  the  army.  Vid.  Claus.  37  H.  3.  parte  i. 
m.  13.  Thomas  de  Berday  vsas  fined  60  marks  for  dtfauk  tf  service  in  trans- 
fretando  cum  rege.  Claus.  16  £•  a.  m.  36.  'the  barons  of  the  excJteguer  xoere 
commanded  to  compound  voith  the  archbishops,  bishops,  religious  men,  and  others^ 
far  the  remission  of  their  service  in  the  next  army  summoned  at  Netocastle  on  the 
vigil  of  St.  James  nhxt  ensuing,  and  to  take  for  a  fine  forty  pounds  for  eoeryfoe^ 
and  so  pro  rata.  By  Pat.  13  E.  2,  it  toas  directed  that  twenty  pounds  should  be 
taken  jor  a  fine  on  every  foe  of  a  knight  who  Aovld  make  default.  Vid.  Fines 
7  £.  s.  m.  4,  5.  On  the  summons  ^  service  fofr  the  army  of  Scotland,  it  was 
proclaimedf  that  ecdeskutical  persons  and  women  should  da  their  service  at  the 
day,  or  come  before  A.  and  B.  and  pay  a  fine,  viz,  twenty  marks  for  eoeryfoe. 
80  observe,  that  they  were  not  fines  imposed,  but  voluntary  fine^.  Hal.  MSS.— - 
In  reading  the  preceding  annotation  by  lord  Hale,  it  is  very  requisite  to  attend 
to  the  distinction  between  the  two  subjects  of  it  The  first  part  of  the  annota- 
tion, which  states  the  progressive  changes  in  the  assise  of  arms  between  the 
97  cMfHen.  3,  and  the  31  of  Jam.  1,  and  refers  to  the  commissions  of  array  duriiu^ 
the  same  period,  is  apt^cable  to  the  general  military  service  all  the  kinff^ 
subjects  are  liable  to  for  the  internal  defence  of  the  realm.  The  remainaer 
relates  to  the  performance  of  that  particular  military  service,  which  wi^s  due  by 
reason  of  tenure,  and  might  be  required  csafiareign  expeditions.  With  respect 
to  the  latter  it  may  be  suiBcient  to  add,  that  military  service  by  tenure  was 
wholly  abolished  by  the  is  Cha.  s,  c  34,  which  in  express  terms  oisoharffes  all 
estates  from  services  on  voyages  royall,  and  that  long  oefore  this  statute  it  had 
fallen  into  disuse,  as  appears  from  there  not  being  any  instance  of  assessing 
escuage  since  the  reim  of  Edward  the  second.  As  to  ihefojrmer,  lord  Hale 
ends  his  historical  deduction  about  the  assise  of  arms  and  commissions  of  array 
with  the  31  of  James ;  but  the  reader  will  find  the  same  subject  very  accurately 
continued  to  the  present  times,  together  with  some  particulars  relative  to  the 
previous  period  not  adverted  to  by  lord  Hale,  in  an  admired  work,  to  which 
we  have  such  firequent  occasion  to  refer.  Sdle  1  Blackst.  Comment.  5th  edit.  41 1. 
It  is  observable,  that  lord  Hale  avoids  taking  the  least  notice  of  the  great  con- 
test between  Charles  the  first  and  the  long  parliamefat  about  the  king's  power 
over  the  militia,  which  arose  in  consequence  of  some  commissions  of  array 
issued  by  him,  and  was  the  immediate  prelude  to  the  civil  wars  in  his  reiffn. 
Of  the  arguments  used  by  each  party  on  this  occasion,  there  is  a  very  ral 
accoant  in  Rusbworth.  .  See  4  Rushw.  655. — [Note  s8.] 
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names  so  recordtsd,  if  they  after  departed  from  their  captaine 
within  the  terme  contrary  to  the  forme  of  that  statute,  it  was 
felony.  But  now  that  statute  is  of  no  force;  because  that  ancient 
and  excellent  forme  of  military  course  is  aJto^ether  antiquated ; 
but  later  statutes  have  provided  for  that  mischiefe. 

To  muster  is  to  make  a  shew  of  souldiers  well  armed  and 
trained  before  the  king's  commissioners  in  some  open  field ;  ubi 
se  ostendenies  prteluduni  pneiio*  In  Latine  it  is  cemere,  $eu 
lustrare  exercitum. 

By  the  law  before  the  Conquest  musters  and  shewing  of  armour 
should  be  uno  eodem  die  per  universum  regnttm^  ne  aiiqui  poetitU 
armaJamiliarUnu  et  notis  accommodare^  nee  ipsi  Ma  mutwb  acdpere^ 
acjustitiam  domini  regis  defraudere^  et  damnum  regent  et  regnum 
offendere% 

Concerning  the  point  in  law,  demurred  in  judgment,  in  the 
seventh  of  Edward  the  third,  here  mentioned  by  our  author,  the 
law  accounteth  the  beginning  of  the  fortie  days  after  the  king 
entreth  into  the  foreine  nation ;  for  then  the  war  beginneth,  and 
till  he  come  there,  he  and  his  host  are  said  to  eoe  towards  the 
warre,  and  no  militarie  service  is  to  be  done  till  Uie  king  and  his 
host  come  thither. 

**  Sir  fVilUam  Herle"  A  famous  lawyer,  constituted  chiefe 
justice  of  the  common  pleas  by  letters  patents  dated  9  die  MmrtH 
anno  5  £.3-  It  appeareth  by  Littteton,  aftd  by  the  records,  thai 
he  was  a  knight,  against  the  conceit  of  Uiose,  that  thinke,  that  the 
chiefe  justices  of  the  court  of  common  pleoa  were  not  knitted 
till  long  after. 

Our  student  shall  observe,  that  the  knowledge  of  the  law  is  Kke 
a  deepe  well,  out  of  which  each  man  draweth  according  to  the 
strength  of  his  understanding.  He  that  reacheth  deepest,  he 
seeth  the  amiable  and  admirable  secrets  of  the  law,  WluBrein,  I 
assure  you,  the  sages  of  the  law  in  forSEier  times  {ifhereoimg  fVH- 
liam  Herle  was  a  priAcipall  one)  have  had  the  deepest  reach. 
Aad  as  the  bucket  m  the  depth  is  easily  drawn  to  the  uppermost 
part  of  the  water,  (for  nuikan  ekmmtum  in  nio  propno  loco  eet 
grave)  but  take  it  from  the  water,  it  cannot  be  orawne  up  but 
with  great  diffieuhte ;  so  albeit  beirinniDgs  of  this  study  Seem 
difiietdt,  yet  when  the  professor  of  the  law  can  dive  into  tiie 
depth,  it  is  delightful!,  easie,  and  without  any  heavy  biirtlieii,  so 
long  as  he  keepe  himselfe  m  has  owne  proper  element. 

o:>  **.  Justice***    In  GJancil  he  is  called  jw/f^  in  ifeo  Cj  \  H 
abstractOf  as  it  were  iustice  itseUr;  whidi  appellatidn  ^  ||    J 
reoiaiiies  still  in  English  and  Fren^  to  put  thou  in 
mittd  of  their  dutie  sod  functiem.    But  now  in  legall  Latiny  tiiey 
are  caSHoidijusticiarii  ianquamjusti  in  Concreto,  and  they 
juttidarii  de  banco^  8fe*  and  never  jadusi  de  brnioOf  S^c* 


**  The  emnmon  place  (consoft  banfceV  Banks  m  a  Saxon  wetd^ 
a»d  sigjiifitih  a  bendi  or  hi^  seat,  or  &  tvibfinaU,  Sod  is  property 
applyed  te  the  justicerf  of  the  court  a£  common  pleas,  becaute  the 
juatkttf  ef  that  court  sit  there  as  in  a  certaine  place :  for  all  writs 
returaable  into  diat  court  are  coram  justidams  notirie  apod 
Wettnum,  or  any  other  certaine  plaee  wneie  the  court  sit;  and 
Iss^l  records  tdarme  them  4Kifiwtarit^6«aso«  But  writs  retomio 
aUe  into  tfce  court  called  toe  king's  beach  are  ^eram  naUi  (%•  e* 

rege)iiJictmqmJk9mmhAft^ 

are 
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are  styled  coram  rf^.    But  for  distinction  sake  it  is  called  the  a6  Ais.  p.  94. 

kiDg^s  bench ;  both  Decause  the  records  of  that  court  are  styled  ^  3>  ^^.!:^d- 

(as  hath  beene  sayd)  coram  regCy  and  because  kings  in  former  f^!^^^^ '  ^' 

limes  have^often  personally  sate  there  (i^.    For  the  antiauity  of  Britt(»,foL  1 

the  court  of  common  pleas,  they  erre,  toat  hold  that  berore  the  and  s. 

statute  o£  Magna  Charia  there  was  no  court  of  common  pleas,  but  ^^^>  ^  ^> 

it  had  its  creation  by  or  after  that  charter ;  for  the  learned  know,  ^^^  ^^^  , 

that  m  the  sixe  and  twentieth  yeare  oiEdtoard  the  third,  the  abbot  ,ect.  1.' 

of  ^.  in  a  writ  of  assise  brought  before  the  justices  in  eire  claimed  FortMcne,  ci^). 

conusance  afid  to  have  writs  of  assise  and  other  originall  writs  out  51  •    S«e  io  tbo 

of  the  king's  court  by  prescrmtion,  time  out  of  mmd  of  man,  in  ^^f^ !?  ^ 

the  raignes  of  Saint  Bdmondf  and  Saint  Edward  the  Confessor  j^eponL  ^  "^ 

before  the  Conouest.    And  on  the  behalfe  of  the  abbot  were 

shewed  divers  allowances  thereof  in  former  times  in  the  king's 

courts,  and  that  king  Henri/  the  first  confirmed  their  usages,  aad 

that  they  should  have  conusance  of  pleas,  so  that  the  justices  of 

the  one.  bench  or  the  other  diould  not  intermeddle.    And  the 

statute  of  Magna  Ckarta  erecteth  np  court,  bui  giveth  directioa 

for  the  proper  jurisdiction  thereof  in  these  words :  Commuma  pLu^ 

dta  non  seauantur  curiam  nostram^  sed  teneantur  in  aliqua  certo 

loco.     Ana  properly  the  statute  saith,  non  segttantuTy  for  that  the 

king's  bench  did  in  those  dayes  follow  the  king  ubictmquejuerit  in 

Angliaj  and  therefore  enacteth  that  common  pkas  sliould  be 

houien  iu  a  court  resident  in  a  certaine  place.     In  the  next 

chapter  of  Magna  Charta  (made  at  one  and  the  same  time)  it  is  Mirror,  cap  Sf 

Srovided ;  et  ea,  qtUB  per  eosdem  Cs.jusUciariot  itinerante$ J  propter  ^^V^  « 
jj^kuUatemaliquorumarticidorumternUnqrinanposnmtfrm  cap.  54!      ' 

^ajusticiarios  nostros  de  bancOf  et  ibi  tenmnentur.  And  in  the 
next  to  that,  Assiste  de  ukimd  prueseniatione  semper  capiantur 
coram  jiaticiariis  de  haneo^  et  ibi  terminentur.  Therefore  it  mani- 
festly aopeareth,  that  at  the  making  of  the  statute  of  Magna. 
Charta  there  were  jutticiarii  de  bancOf  which  all  men  confesse  to 
be  the  court  of  common  pleas.  And  therefore  that  court  was 
not  erected  by  or  after  that  statute  (s).    For  the  authori^  of  this. 

GOUlt, 


( 1 )  But  though  formerly  our  longs  did  actually  sit  in  the  court  of  king's 
beacffl,  and  the  low  still  intends  that  the  king  is  present  there,  yet  ihejtuH^ 
ctihtre  belongs  to  the  judges  on/y,  as  lord  Coke  elsewhere  observes.  4  Inst.  73. 
See  further  on  the  subject  3  Blackst.  Comm.  5th  ed.  41,  and  Mad*  Hirt; 
Excbeq.  fol.  ed.  58.  64.  68.  and  553.— T^^^  ^9-] 

(3^  From  the  whole  of  hnrd  Coke's  observations  here  and  in  his  preihoe  to 

his  eighth  book  of  Reports,  it  seems  to  have  beea  his  opinion,  that  the  court  f/f 

common  pleas  was  not  only  a  distinct  court  at  the  time  of  makins  the  Magna 

Charta  of  the  9th  of  Hen.  3,  but  also  existed  as  such  before  tne  Conquest. 

But  according^  to  mr.  Madox,  whose  inquiries  into  the  subject  were  certainljc 

more  minute  and  particular,  the  origin  of  the  court  of  common  pleas  is  of  a 

much  later  date.    He.  so  fiu:  agrees,  with.  lord.  Coke,  as  to  admit,  that  Ifaa 

Mt^gna  Charta  of  Henry  the  3d  rather  cor^irmed  tlnn  crested  the  bank  qb. 

common  J^fos^  and  that  such  a  court  was  in  being^  several  yea»  hafosa  tba 

Mpgna  Charta  of  the  17th  ofldi^  John,  though  it  was  then  mrst  made  stations 

ary.    But. in  other  respects  lord  Coke  uA.wx.  Medox.  differ  widely.;  for  tha. 

latter  thinks,  that  for  some  time  after  the  Conauestthere  was  one  great  «idi 

«mreme  judicature  called  the  aim  regjisi  which  na  suff  oses<  to  have  beea  of 

i^ormam  aod  not  AnghrSoMon  original,  and  •  to  have  .exercised  juriadiGljoii  aver 

cQwanott  as  well  a9  Uhcr  plea»;  that  tha  cmnmon  plemst  and  ogckegsm  wera 

gradually  separated  from  the  curia  regis^  and  becapia  jmiidialtQBi  whaUjf^ 

distinct 
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court,  it  is  evident  by  that  which  hath  beene  said,  that  it  hath 
jurisdiction  of  all  common  pleas.  But  let  us  returne  to  LUtktan. 

(Boct.  Kb.  1 15.       «  Demurred  injudsmentJ*    A  demurrer  commeth  of  the  Latine 
6  Co.  1  iV)   -     word  demorari  to  abiae ;  and  therefore  he  which  demurretli  in  law, 

is  said,  he  that  abideth  in  law :  Moratur  ordemoratur  in  lege.  When- 
soever the  councill  learned  of  the  party  is  of  opinion,  that  the 
count  or  plea  of  the  adverse  party  is  insufficient  in  law,  then  he 
demurreth  or  abideth  in  law,  and  referreth  the  same  to  the  judge- 
^Ca  69.  ment  of  the  court;  and  therefore  well  saith  Littleton  here,  demur' 

Hob.  164.)         y^  j-jj  judgment;  the  words  of  a  demurrer  being,  quia  narratio, 

Sfc.  materiaque  in  eddem  contenta  minus  sufficiens  in  lege  existit,  8fc» 
and  so  of  a  plea,  quia  placitum,  S^c.  materiaque  in  eodem  contenia 
minus  sufficiens  in  lege  existity  Sfc.  unde  pro  ae/edu  sufficientis  nar- 
rationis  sive  placitiy  efc.  petit  judicium,  S^c.  but  if  the  plea  be  suf- 
ficient in  law,  and  the  matter  of  fact  be  false,  then  the  adverse 
partie  taketh  issue  thereupon,  and  that  is  tried  by  a  jury;  for 
matters  in  law  are  decided  by  the  judges,  and  matters  in  fact  by 
juries,  as  elsewhere  is  said  more  at  large. 

Now  as  there  is  no  issue  upon  the  fact,  but  when  it  is  joyned 
betweene  the  parties,  so  there  is  no  demurrer  in  law,  but  when  it 
|8  joined;  and  therefore  when  a  demurrer  is  offered  by  the  one 
party,  as  is  aforesaid,  the  adverse  party  joyneth  with  him,  (for 
example)  saith,  quhd placitum  pradictumy  S^c,  materiaque  in  eodem 
contenta  bonum  et  sufficiens  in  lege  existunt,  S^c,  et  petit  judidunij  and 
thereupon  the  demurrer  is  said  to  be  joyned,  and  then  the  case  is 
arguea  by  counsell  learned  of  both  sides;  and  if  the  poynts  be  dif- 
ficult, then  it  is  argued  openly  by  the  judges  of  that  court,  and  if 
they  or  the  greater  part  concurre  in  opinion,  accordingly  judge- 
Vid.  Bnct.  lib.  ment  is  given;  and  if  the  court  be  equally  divided,  or  conceive 
5«  fo.35<'  ^'       great  doubt  of  the  case,  then  may  they  adjourne  it  into  the  exche- 

quer  chamber,  where  the  case  shall  be  argued  by  all  the  judges  of 
StoSt^*^^'*'    Jsn^&nr/;  where  if  the  judges  shall  be  equally  divided,  then  (if 

none  of  them  change  their  opinion )  it  shall  be  decided  at  the  next 

Parliament  by  a  prelate,  two  earles,  and  two  barons,  which  shall 
ave  power  and  commission  of  the  king  in  that  behalfe,  and  by 
advice  of  themselves,  the  chancellor,  treasurer,  the  jus- 
RotParlift.  ^^^  ^^  ^  *^^  one  bench  and  the  other,  and  other  of  P?^,*! 
14  £.  3.  nu.  31,  ^6  king's  counsell  as  many  and  such  as  shall  seeme  I  •  J 
«  proceeding  in  convenient,  shall  make  a  good  judgement,  &c.  And  if 
Mr  John  Stw  the  dilficulty  be  so  great  as  they  cannot  determine  it,  then  it  shall 
^Ecdu  in^  be  determined  by  Uie  lords  in  the  upper  house  of  parliament  ( 1 ). 
court  of  c9m-  ^    ^^^  ^^^  Statute,  for  it  extends  not  onely  to  the  case  abovesaid, 

awn  pleas.    Vide  Britton,  fo!.  41.   ai  E.  3.  37, 38.   39E.  3,fo.  1.  ai.  35.    40  E.  3. 34. 
13  H.  4-  3»  4- 

but 


distinct  from  it;  and  that  the  separation  of  the  common  pleas  began  in  the 
reign  of  the  first  Richard,  or  early  in  the  reign  of  John,  and  was  completed  by 
Henry  the  third.  See  Mad.  Hist.  Excheq.  fol.  ed.  63,  and  the  chapter  on 
the  division  of  the  king's  courts  539.  See  further  3  IBlack.  Comment.  5th 
ed.  37.  4  Inst.  99.  Lamb.  Archeion,  ed.  16*35.  P*  ^4  to  34)  ^^^  ^^  books  cited 
in  Pryn.  on  4  Inst*  52. — [Note  30.] 

( 1  ^  See  further,  as  to  the  adjourning  of  causes  into  the  exchequer  chamber 
in  order  to  have  the  opinion  of  all  the  judges,  4  Inst.  110.  li8,  and  Warraine 
and  Smith,  2  Bulstr.  146,  in  which  case  the  court  refused  to  gfant  a  motion 
for  such  an  adjournment. 
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but  also  where  judgments  are  delayed  in  the  chancery,  king's 
bench,  common  bench,  and  the  exchequer,  the  justices  assigned, 
«nd  other  justices  of  oyer  and  terminer,  sometime  by  difficulty, 
sometime  by  divers  opinions  of  justices,  and  sometime  for  other 

causes,    [a  J  Before  raich  statute,  if  judgements  were  not  given  [a]4£.3.ca.i4. 
by  reason  of  difficulty,  the  doubt  was  decided  at  the  next  parlia- 
ment, (which  then  was  to  be  holden  once  every  yeare  at  the 

least)  (2).     [b]  Si  autem  talia  nunguam  prius  evenerinif  et  obicu-  rqBracton, 

rum  et  dfjffkilesit  ewrumjudidumj  tunc  pcnatur  judicium  in  regpec'  ub.  i.  cap.  a, 

turn  usque  ad  magnam  curiam^  ut  ibiper  concilium  curia  tcrmineniur,  B":  7* 

But  hereof  thus  much  shall  suffice,    [c]  He  that  demurreth  in  law  f  £^'  r' *  ^* ' 

confesseth  all  such  matters  of  fact  as  are  well  and  sufficiently  2  £'  3]  \  7. 

Seaded.    If  there  be  a  demurrer  for  part  and  an  issue  for  part,  [c]  17  B/3. 

e  more  orderly  course  is  to  give  judgement  upon  the  demurrer  5o.  b. 

first;  but  yet  it  is  in  the  discretion  of  Uie  court  to  try  the  issue  I'lf '.7^*  *^'  '^' 

^rst,  if  they  will.    After  demurrer  jojrned  in  any  court  of  record,  ,3  e.  i!?.  b. 

the  judges  shall  give  judgment  according  as  the  very  right  of  the  Pi.  Com.  85. 

cause  and  matter  in  law  shall  appeare,  without  reganiing  any  411*  i?^- 

want  of  forme  in  any  writ,  retume,  plaint,  declaration,  or  other  ^^^'  ^'  ^' 

pleading,  proces,  or  course  of  proceeding,  except  Uiose  onely  p^t.  1 95 

which  die  party  demurring  shall  specially  and  particularly  set  Hob.  933, 933. 

downe  and  expresse  in  his  demurrer  (3^.     [a]  Now  what  is  sub-  l)oc.Plm.  ii5» 

stance  and  what  is  forme  you  shall  read  m  my  Reports.  >  >^^ 

48  £.  3>  15* 
9  R.  9.  inquest.  9.    38  £.  3. 95.     11  H,  4.  5. 75-    3^4*  9*  [«]  3  Co.  57.  line. 

Co!I.  case.    -5  Co.  74.  Wymek's  case.     10  Co.  88.  usque  98.    Doctor  Leyfield*s  case. 
(1  Leon.  178.  Doc.  Pla.  116, 117.) 

And  in  some  cases  a  man  shall  alledge  speciall  matter,  and  con- 
ude  with  a  demurrer ;  j.b]  a 
by  /•  S.  for  the  taking  01  his 


dude  with  a  demurrer ;  lb]  as  in  an  action  of  trespasse  brought  N  13^4-  7> 
hj  L  S.  for  the  taking  of  his  horse,  the  defendant  pleads  that  he  3*  R  3-  E«top- 
bimselfe  was  possessed  of  the  horse  untill  he  was  by  one  /.  S.  dis-  33  h.^.  g,  10. 


possessed,  who  save  him  to  the  plaintife,  &c»  the  plaintife  saith  saR4. 50. 
that  /.  S.  named  in  the  barre  and  /.  S.  the  plaintife  were  all  one  1 H.  7.  ai* 
person,  and  not  divers;  and  to  the  pleaplealded  by  the  defendant 
m  the  manner,  he  demurred'  in  law,  and  the  court  did  hold  the 
plea  and  demurrer  good,  for  without  the  matter  alledged  he  could 
not  demurre.    Now  as  there  may  be  a  demurrer  upon  counts  and 

Eleas,  so  there  may  be  of  aid  prior,  voucher,  receit,  waging  of 
iw,  and  the  like,   [c]  By  that  which  hath  been  said  it  appeareth,  [c]  14  H.  4. 31. 
that  there  is  a  generall  demurrer,  that  is,  shewing  no  cause,  and  a  37  H.  6. 6. 
speciall  demurrer,  which  ^heweth  the  cause  of  his  demurrer.  Also 
by  that  which  haUi  beene  said,  there  is  a  demurrer  upon  pleading, 
&c.  and  there  is  also  ft  demurrer  upon  evidence.     \d]  As  if  the  M]5Cp.i04.a. 
plaintife  in  evidence  shew  any  matter  of  record,  or  deeds  or  writ-  tier's  case, 
mgs,  or  any  sentence  in  the  ecclesiasticall  court,  or  other  matter 
of  evidence  by  testimony  of  witnesses,  or  otherwise,  whereupon 
doubt  in  law  ariseth,  and  the  defendant  ofier  to  demurre  in  law 
thereupon,  the  plaintife  cannot  refuse  to  joine  in  demurrer,  no 
more  than  in  a  demurrer  upon  a  count,  replication,  &c.  and  so 
i  convefrso  may  the  plaintife  demurre  in  law  upon  the  evidence  of 
the  defendant. 

But  if  [e]  evidence  for  the  king  in  an  information  or  any  other  re]  38  H.  8. 
suit  be  given,  and  the  defendant  offer  to  demurre  in  law  upon  the  Drer  53. 

e^dence,  (Cn).EIii.76a) 


(2)  See  4  Inst.  9,  and  Com.  Dig.  Parliament^  C< 

(3)  See  37  £liz.  c  5,  and  4  An.  c.  i6. 
Vol.  I.  U 
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evidence,  tlie  king's  counsell  shall  not  be  inforced  jto  jojne  in  de- 
murrer; but  in  that  case^  the  court  may  direct  the  jury  to  finde  the 
speciall  matter. 

^^  In  Judgment**     For  the  signification  of  this 'word,    F></< 


Sect  3 


Sect.  97. 


y/j  ND  after  such  a  voyage  royall  into  Scotland^  it  is  commonly  said,  thai 
by  authority  of  parliament  the  escuage  shall  be  assessed  arid  put  in 
certaine;  soil,  a  certaine  summe  of  money,  how  much  every  one,  which 
holdeth  by  a  whole  knishfs  fee,  who  was  neither  by  himself e,  nor  by  any 
other,  with  the  king,  shall  pay  to  his  lord  of  whom  he  holds  his  land  by 
escuage.  As  put  the  case,  that  it  was  ordained  by  the  authoritie  of  the  par- 
liament, that  every  one,  which  holdeth  by  a  whole  knighfsfee,  wno  was  not 
with  the  kir^,  shall  pay  to  his  lord  fort ie  shillings;  then  he  which  holdeth 
by  the  moitte  of  a  knight's  fee,  shall  pay  to  his  lord  but  twentie  sldlUngS'^ 
and  he  which  Holdeth  by  the  fourth  part  of  a  knighfs  fee,  shall  pay  but  xs, 
and  he  which  hath  more,  more,  and  which  lesse,  lesse  (5). 

*'  AFTER  a  voyage  royaU,  Sfc.  it  is  commonly  said,  that  by 
authority  of  parliament  the  escuage  shall  be  assessed*'  Nota, 
here  is  a  secret  of  law  included,  that  a&eit  escuage  incertaine  be 
due  by  tenure,  yet  because  the  assessment  thereof  concerned 
so  many  and  so  great  a  number  of  the  subjects  of  the  realme,  it 
could  not  be  assessed  by  the  king  or  any  other  but  by 
[a]i3H.  4>5-    parliament:     [a]  {^  and  this  was  by  the  common  r72  *! 

«^  (0-  L  b.  J 

n  8  H.  3.  [b]  No  escuage  was  assessed  hj  parliament  since  the 

Rot.  CImu.  &      reigne  ofEdtoard  the  second,  and  m  tbe  eighth  yeare  of  his  reigne 
Bot.  finium,        escuage  was  assessed  ( 3 ) . 

flieiiib.ao.&aDte.  ^'  ^   * 

Staff.  P.  14  E.  1.       If  the  tenant  goetih  with  the  king,  and  dyeth  tit  exercitu,  in  the 
detwDoo.  i^Qgi  Qf  armie»  he  b  excused  by  law,  and  no  escuage  shall  be 

demanded. 

And 

*  7^  tt  fi0Ce  5  0f  73.  &.  tfi  the  istfc  otui  i4f^ 


(5)  ''^It  seems,  that  if  A.  held  land  qf  the  king  by  ^  knights  fees,  and  A.b^bre 
the  statute  qfqma  emptores  had  created  divers  mmaUies  and  reserved  so  hngkts 
fees,  and  A,  hid  done  the  king's  service,  he  should  have  had  the  escuage  tf^o  Jeei* 
But  if  A^  did  not  do  the  king*s  service,  the  king  should  have  had  the  escuage  tf 
\ftes^  and  also  qf^ofees,  or  at  least  of  16.  Vid.  Rot.  Pari.  8.  m.  4.  dorso,  eC 
lib.  ParL  14  £.  2,  petitiones  magnatum  inde.  Glaus.  16  H.  3.  m.  17.  Rex 
vicecomiti  Comubiie  prncepit,  qu6d  nullum  distringat  nisi  pro  tot  feodis,  quod 
regi  tenetur  reddere.     Hal.  MSS. — [Note  34.] 

( 1 )  The  Magna  Charta  of  king  John  provides,  that  escuage  shall  not  be 
imposed. except  by  the  consent  of  parliament;  but  some  respectable  writers 
think,  that  it  was  an  arbitraiy  payment  before.    Blackst.  Comment.  5th  edi 


V.  n.  p.  74.    Wright's  Ten.  128. 133<— [Note  31.] 
(2}  See  ante  6q.  b.  note  3. 
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And  it  is  to  be  observed,  that  if  he,  that  holds  of  the  king  by  F.N.B.  84. 

escuage,  goeth,  or  findeth  another  to  goe  for  him  with  the  lung,  ^^^'  ^^'  ^' 

^c.  then  he  shall  have  escuage  of  his  tenants  that  hold  of  him  ^  '  ^' 
by  such  service  (3),  which  must  be  assessed  by  parliament. 

But  if  the  king*s  tenant  goeth  not  with  the  kmg,  then  he  shall  f.  N.  B.  84. 

pay  for  his  de&ult  escuage,  and  shall  have  no  escuage  of  his  Bot.  Pari, 

tenants  (4).    Richard  the  second  making  a  voyage  royall  into  9  &  *•  ^u-  4o- 
Scaikmd,  at  the  petition  of  his  commons  pardoned  the  payment 
of  escuage. 

Sect,  98. 

A  ND  some  hold  hy  the  custome  (6),  that  if  escuage  he  assessed  by  autho* 
ritie  of  parliament  qt  any  summe  of  money,  that  they  shall  pay  but  the 
moitie  of  that  summe,  and  some  but  the  fourth  part  of  that  summe.  But 
because  the  escuage  thai  they  should  pay  is  u^ertaine,  for  that  it  is  not 
certaine  how  the  parliament  will  assesse  the  escuage  they  hold  by  knights 
service.  But  otherwise  it  is  of  escuage  certain,  of  which  shall  be  spoken  in 
the  tenure  of  socage. 


*'  QOME  hold  by  the  custome,  ^c."  Vide  Sect.  lao. 

Nota,  that  escuage  is  directed  by  custome.  ^6  £•  a- tit. 

Atow.  915. 
09  Ass.  65.    30  £.  a-  33.  b.    4  Co.  88,  i&  Luttrers  case. 

**  Byit  ^herwise  it  is  of  escuage  certain."    Here  it  appeareth, 

that  escuage  is  two-fold,  viz.  escuage  incertaine,  whereof  Lit' 

tletoM  here  spesks;  and  escuage  certain,     Quemadmodum  incer- 

tittido  scutagii  facit  servitium   militaref  ita  certitudo 

C 0^3.1  GC^  scutagii  Jactt  socagium.    But  more  of  this  in  the 
a.  *  J  Chapter  of  Socage,  Sect  120* 

**  By  parliament."    Of  the  antiquitie  and  authoritie  of  this 
court,  see  Sect.  164. 

Sect. 


(3)  Vid.  Claus.  a6H*  3.  part  8.  m.  10,  dors.  Rex  vicecomiti.  Prsecipimus, 
qu6d  de  omnibus  feodis  militura  que  ten^ntur  de  tenentibus  de  nobis  in  capite, 
qui  brevia  nostra  non  tulerint  de  habendo  scuta^io  suo,  et  similiter  de  feodi^ 
miiitum  quae  tenentur  de  wardis  in  manu  nostra,  scutagium  nostrum  coUigi 
fiieias,  iCa  qudd  habeas  ad  satisfaciendum,  &c«    Hal.  MSS. — [Note  32.] 

(4)  According  to  mr.  Madox*s  account  it  seems,  that  the  lord,  though  he 
did  not  go  in  person,  or  send  a  deputy,  was  entitled  to  escuage  from  his  tenants, 
if  he  paid  or  was  duly  charged  with  escuage  to  the  king ;  and  perhaps  lord 
Coke  did  not  mean  to  intimate  the  contrary.  Mad.  Hist,  Excheq.  fol.  ed.  469. 
See  however  note  5,  ante. — [Note  33.  ] 

(6)  The  words  in  L.and  M.  and  Roh.  are  and  some  tenants  hold,  Sfc.  an4 
the  words  by  the  custome  are  omitted. 


u  a 


73.  a.]  Of  Escuage-        L.  2.  C.  3.  Sect.  99. 


Sect.  99. 

A  ND  if  one  speake  generally  of  escuage,  it  thall  be  intended  by  the 
common  speech  of  escuage  incertaine^  which  is  knights  service.  And 
such  escuage  drameth  to  it  homage^  and  homage  draweth  to  it  fealtie;  for 
fealtie  is  incident  to  every  manner  of  service,  unlesse  it  be  to  the  tenure 
in  frankalmoignCf  as  Jiall  be  said  afterward  in  the  tenure  of  frankal- 
moigne  ( i ).  And  so  he,  which  holdeth  by  escuage,  holds  by  homage,fealty, 
ana  escuage  (2). 

(a  Inst.  4B6.  "  A  ND  if  one  speake  generally  of  escuage^  lY  shall  he  intended 

6  Co.  90.  "^^  by  the  common  speech  of  escuage  incertaine" 

Pott.  78.  b.  Verba  iPquivoca  et  in  duUo  posita  intelUguntur  in  digniori  et 

*^-'d%6fi*'^'  poientiori  sensu.    Tenure  tn  capite  ex  w  termini  is  a  tenure  in 

« I  Co.  39.  a.)  groBse,  and  it  may  be  holden  ot  a  subject ;  but  being  spoken  ge- 

EntendmeDtten  nerally,  it  18  secundum  excellentiam  intended  of  the  kmg,  for  he  is 

Lej.  Sect.  loo.  caput  reipujtiUue.                                      * 

110.  367.  377. 

393.  406. 46s.  463.     5  £.  3.  Reaoeit  165.     flo  H.  6.  33.     ai  H.  6.  8.     37  H.  6. 39. 

13H.4.4.    6£LDyer336.    10 £.4. 11.    33 £.3.  OMd.31.    Brit. fol. if 


40  £.  3. 3 1 .  «  And  such  escua^  draweth  to  it  homage,  and  homage  draweth  to 

$  H.  7. 4*  itjeakiei  for  JeaUte  is  incident  to  every  manner  qf  service,  unlesse 

it  be  to  the  tenure  in  Jrankabnoigne*  This  is  gathered  by  the 
effects  of  their  tenure,  for  essences  are  found  oUt  by  properties, 
fountains  by  rivers,  and  causes  by  effects :  for  amongst  others, 
the  lords  shall  have  escuag«  of  their  tenants,  &c.  as  it  followeth. 

5CCi» 


(i\  See  ace  Mad. Baron.  AngL  166. 


From  this  and  the  next  preceding  Section  it  seems,  that  notwithstanding 
Littleton's  expressing  himself  in  other  ^aces  as  if  escuage  was  a  distinct  tenure 
or  service,  he  did  not  consider  it  as  such.  Escuage  must  be  either  certain  or 
uncertain,  and  Littleton  expressly  writes,  that  beinff  the  Jbrmer  it  is  socage, 
and  being  the  latter  it  is  Im^hts  service.  Ttus  tends  to  confirm  the  propriety 
of  the  observation  by  mr.  Madox,  who  will  not  allow  escuage  to  be  m  teiinre 
or  service  of  itself,  and  insists,  that,  wherever  it  was  payable,  like  homage  and 
fealty,  it  was  a  mere  incident  to  tenure.  See  note  a,  m  fol.  64.  a.  However, 
a  late  learned  judge  was  not  satisfied  with  considering  escuage  in  this  limited 
way,  and  endeavours  to  shew,  that  though  in  general  escuage  uncertain  was  a 
fine  or  siun  of  monej  payable  as  a  commutation  for  personal  service;  yet 
andently  a  payment  m  money,  bearing  a  certain  proportion  to  the  eacoage 
assessed  from  time  to  time  on  tenants  by  knights  service,  and  on  that  account 
called  escuage,  was  sometimes  a  service  origmally  reserved,  and  then  escuage 
was  itself  the  tenure,  and  so  denominated  to  distinguish  it  from  the  genuine 
and  pro]>er  tenure  by  knights  service.  See  Wright  s  Ten.  isi,  to  127.  But 
this  distinction,  it  is  allowed,  is  not  hinted  at  by  Littleton;  and  it  is  even 
conjectured,  that  in  his  time  it  might  be  lost  in  the  general  notion  of  escuage^ 
to  which  oKdy  mr.  Madox  meant  to  Boplj  his  animadversion  on  Littleton  luid 
Coke  for  considering  it  as  m  tenure.  Me  further  a  BtocfaK*  Conun*  j;thed.75; 
—[Note  35-] 


L.2.  C.3.  Sect.  100, 101.    Of  Escuage.        [73.  a.  73.  b. 


Sect.  100. 

A  ND  it  is  to  be  understood^  that  when  escuage  is  so  assessed  by  auiho' 

ritie  of  parliament  J  everie  lordy  of  whom  the  land  is  holden  by  escuage^ 

shall  have  the  escuage  so  assessed  by  parliament ;  because  it  is 

C73.  n  i^ended  by  the  law,  that  at  ^  the  beginning  such  tenements 
b.  J  ^^^  given  by  the  lords  to  the  tenants  to  Hold  by  such  services^  to 
defend  their  lords  as  well  as  the  kingy  and  to  put  in  quiet  their 
lords  and  the  king  from  the  Scots  aforesaid. 


Sect.  101. 

yj  ND  because  such  tenements  came  first  from  the  lordsyit  is  reason  that 
they  should  have  the  escuage  of  their  tenants.  Jnd  the  lords  in  such 
case  may  distreine  for  the  escuage  so  assessed,  or  they  in  some  cases  may 
have  the  king's  writs  (briefe  le  roy)  directed  to  the  sheriffs  of  the  same  coun- 
tieSf  8fc.  to  levie  such  escuage  for  them,  as  it  appeareth  by  the  Register.  But 
of  such  tenants,  as  hold  qftne  king  by  escuage,  which  were  not  with  the  king 
tn  Scotland,  the  king  himself e  shot  Kave  the  escuage. 

<<  n^HE  lords  shaU  have  the  escuage,  Sfc.*'    This  is  evident.  F  N.  B.  84. 

-^  Bepster  88, 

"  The  Icing's  wiis  (briefe  le  roy)."  This  eomnieth  of  the  Latine  u^o?^** 
word  Breve, 

Fitzh.  in  his  preface  to  his  N.  B.  saith  of  them,  that  they  be 
those  foundations,  whereupon  the  whole  law  doth  depend. 

[a]  Bracton  describeth  a  writ  thus:  Breoe  quidem,  cum  sitfor^  [a]  Bracton, 
matuM  ad  simUitudinem  reguke  juris;  quia  breoiter  et  paueis  verbis  l>b.  5,fol.  413. 
intentionem  proferentis  exponity  et  explanat,  sicut  regula  juris  rem  ^**^  ****•  •» 
qua  est,  breoiter  enarrat.     Nan  tamen  ita  breve  esse  debeat  quin  Bntton,fol. 
ratumemet  vim  intentionis  contineat.  laa.  aay. 

Of  writs  some  be  original,  brevia  originalia,  and  some  be  judi-  (1  Sid.  187.} 
ciall,  brevia  judsdalia*  (7  Co.  4.  •. 

Also  of  originals,  quadam  sunt  fbrmata  sub  suis  easihus  et  de  4^t.  10.) 
cursu,  et  de  communi  consHio  totius  r^ni  concessa  et  approbata,  quce 
quidem  nuBatenus  mutari  poterint  absque  consensu  et  vchmtate 
eorum ;  et  quadam  sunt  magistralia,  et  sape  variantur  secundum 
varietatem  casuum,  Jactorum  et  quarelarum  ;  as  for  example,  ac- 
tiona  upon  the  case,  which  varie  according  to  the  varietie  of  everie 
man's  case,  and  the  like ;  and  these  being  not  of  course,  the  mas- 
ters being  learned  men  did  make ;  Item  brevium  originalium  alia 
sunt  reaiia,  alia  personalia,  aUa  mixta:  Item  brevium  originalium, 
atta  sunt  patenha  sive  aperta,  et  alia  dausa.  Certaine  it  is,  that 
the  originall  writs  are  so  artificially  and  briefely  compiled,  as  there 
it  nothmg  redundant  or  wantinff  m  them,  of  which  an  honourable 
aecretary  of  state  cmce  said,  wat  it  was  not  possible  to  com- 
prdiend  so  much  matter  so  perspicuously  in  tewer  words.  Of 
aO  these  kinds  of  writs  you  shall  read  plentifully  in  the  Register, 
whereof  Littleton  maketh  mention  in  this  place,  and  t&o  in 
FUzh.N.B. 

u  3  ^^  As 


73.  b.  74.  a.]         Of  Escuage.         L.  3.  C.  3.  Sect  102, 

(Plowd.  938.  ft.  **  As  it  appeareth  by  the  Register."  Repster  is  the  name  of  a 
4  Inst.  79.)  moiX,  ancient  booke,  and  of  great  authoritie  in  law,  containing  all 
Snctou,  u  I  ^^  originail  writs  of  the  common  law;  of  which  booke  see  more 
Bntton,  i^  ^c  preface  to  the  ninth  part  of  my  ReportSy-and  contaipetb 

ttbi  supra.  also  brevia  judicialia^  qtue  sapius  varianiur  secundum  variettUem 

B<^t.  88,         pladtofum  proponentis  et  respondentis  ( l ). 
F.  H.  B.  84.  ^]gQ  ^  appeareth  by  the  hegister^  that  the  king  shall  have  escu- 

age of  his  tenants,  which  hold  of  him  as  of  a  mannor  which  be  hath 
in  ward  (  2  ^,  or  by  reason  of  a  vacation  of  a  bishopricke. 
F.  N.  B.  84.  And  so  snail  a  conmion  person,  if  he  hath  an  estate  for  life  or  for 

yeares  of  a  seigpuory. 


03-  Sect.  102. 


m 


jTEMy  in  such  case  aforesaid j  where  the  king  maketh  a  voyage  royall 
^  into  Scotland  j^i)|t»  and  the  escuage  is  assessed  by  parliament ^  if  the  lord 
distraifie  his  tenant,  thqt  holdeth  of  him  hy  service  of  a  whole  knighfsfee, 
for  the  escuage  so  assessed^  S^c.  and  the  tenant  pledBeth,  and  will  aver^  that 
he  was  with  the  king  in  Scotland,  tfc.  by  40  dayes,  and  the  lord  will  averre 
the  contrary^  it  is  sayd,  that  it  shall  be  tryed  by  the  certijicat  of  the  mar- 
shall  of  the  kin^s  Aos^(3)  %  in  writing  uriaer  his  scale  (3)  Q,  which  shall  be 
sent  to  the  justices. 

''AND 


sded. 


(1)  See  further  as  to  the  Register  of  Writs,  Nichols.  Engl.  Histor.  Libr. 
305. 

(8)  See  ante  73.  b.  note  3. 

( 1 )  f  It  is  very  clear,  that  escuase  was  dae  for  service  out  of  the  reahij  wfaidi 
was  the  reason  of  its  being  caiiled  seroitium  forinsecum;  but  I  do  not  find  it 
precisely  ascertained  by  any  writer,  whether  it  could  be  claimed  on  aUfore^ 
expeditions,  or  whether  it  was  confined  to  expeditions  into  iMifficdar  countries. 
Wnen  indeed  on  the  creation  of  the  tenure  the  personal  service,  in  Keu  of 
which  escuage  became  payable,  was  expressly  limited  to  certain  places,  there 
could  be  no  room  for  doubt;  but  the  di^ulty  is  to  know,  what  the  ooq- 
•truction  of  the  law  was,  when  knight's  service  was  reserved  generally.  Little- 
ton mentions  only  Scotland,  other  writers  add  Wales ;  but  in  general  both  sire 
named  merely  as  instances.  Lord  Coke  observes  as  much,  and  says,  that 
escuage  was  also  due  on  expeditions  into  Ireland,  Gascony»  Poictou,  &c.  if 
the  tenure  tvas  to  go  into  those  countries :  but  there  is  a  shortness  in  this  raanner 
of  expression,  which  leaves  an  obscurity;  for  the  words  do  not  explain  what 
the  rule  of  law  was,  when  no  place  was  named.  See  ante  fol.  ^  a.  One 
ancient  author  absolutdu  restrains  escuage  to  Scotland  and  Wales,  and  in 
direct  terms  excludes  Mother  territories.  Old  Ten.  tit.  Escuage.  But  of  thk 
restriction  it  is  sufficient  to  say,  that  the  records  concerning  escuage,  which 
mention  Ireland,  Normandy,  Poictou,  Bretagne,  and  Thomouse,  as  wdl  as 
Scotland  and  Wales,  are  full  evidence  to  the  cohtranr.  See  the  records  cited 
by  lord  Hale  in  note  3,  of  fol.  69^  b.  and  also  Seld.  Notes  on  Hengham,  lanio. 
ed.  114. — [Note  36.] 

(q)  X  ^^  L«  <uid  M.  the  words  are  constable  gftheking^s  host. 

(3)  II  In  L.  and  M.  there  is  an  S^c.  sA/er  seale,'and  the  wordawAfcA  shall  be  sent 
to  the  justices  are  omitted. 


L.  2-  C,  3.  Sect.  102.         Of  Escuage.  [74.  a. 

**   j4ND  ftnU  ax>ery  that  he  was  luHh  the  king  in  Scotland  hy  40  (6  Co.  si.) 

"*^  days,  Sfc.  [a]  it  is  sayd,  that  it  shall  he  tryed  hy  thecerttficat  W  2E.4. 11. 
of  the  marshalL'     This  is  a  tryall  appointed  by  the  law,  ne  curia  ,1  £^4*10 
r^is  deficeret  in  jusiitid  exhibendL     [b~\  Herewith  agreeth  the  f.  N.B.  85. 
'Register,  where  the  marshall  is  called  constabularius  exercitus  11 H.  7.5V 
nosiri.  9  Co.  3<s.  Cawj 

dc  Strat.  Marc. 
[&]  Kegist.  88.   F.  N.  B.  84.  a  £.  4. 1.   4  £.  4. 10.  9  H.  4.  3.    1 1  H.  7.  5.  si.  H.  6. 5a 
33  H.  6.  I.  45. 

**  The  marshall  of  the  king*s  host**     MareschaUus  exercitus,  in 

Saxon  Marischalk,  t.  e.  equitum  magister.     This  word  Marshall  is 

either  derived  of  Mars,  or  of  marc  an  horse,  and  schalc,  which  sig- 

nifieth  in  the  Saxon  tongue,  a  master  or  governor,     [c]  In  the  [c]  Lamb. 

iawes  before  the  Conquest  it  is  said,  MarescnaUi  exercitus  sen  due-  "^*-  *3®* 

tores  exercitus  Heretoches  per  Anglos  vocahantur.    •Illi  ordinabant 

odes  densissimas  in  prceliis  et  alas  constituebant,  prout  decuit,  et 

prout  ei  melius  visum  fuerit  ad  honorem  coronce  et  ad  utilitatem 

r^ni.    [d]  And  here  it  is  to  be  observed,  that  his  certificate  in  M  >£  4.  i. b. 

^his  case  is  a  triall  in  law.    I  read  of  sixe  kinds  of  certificates  al-  ll^\'^?l 

lowed  for  trials  by  the  common  law;  the  first  whereof  Littleton  p;  i^.b.b^. 

here  speaketh  of,  in  time  of  warre  out  of  the  realme.    8.  In  time  (s  Inst.  428. 

of  peace  out  of  the  realme.     [e]  As  if  it  be  alledged  in  avoydance  Pott  s6i .  ^.) 

of  an  outlawrie,  that  the  defendant  was  in  prison  at  Burdeaux  in  M  4  £•  4-  ^o* 

the  service  of  the  maior  of  Burdeaux,  it  shall  be  tryed  b^  the 

certificate  of  the  maior  of  Burdeaux*    3.  For  matters  withm  the 

realme,  f/]  the  custome  of  London  shall  be  certified  by  the  [/]5E.  4.  30. 

maior  andaldermen  by  the  mouth  of  the  recorder.    4.  By  certifi-  ^^^\ ]^' 
cate    '  -     '     "  -  -     --         -     -  -  ^    .  .    x--o_ 

lege, 

certificate 

these  be  in  temporall  causes.    6.  In  Causes  ecclesiasticall,  as  loy-  (is  Co.  67.) 

alty  of  marriage,  general  bastardie,  excomm^gement,  Drofession-; 

these  and  the  like  are  regularly  to  be  tried  by  Uie  certincate  of  the 

ordinarie(4). 

And  there  be  divers  other  trialls  aUowed  by  the  common  law, 
than  by  a  jury  of  12  men,  which  you  may  reade  at  large  in  the  (4  imt.  1S4'!) 
ninth  booke  of  my  Reports,  fol.  30,  31,  &c.  in  the  case  of  the  ab- 
bot of  Strffta  Marcella,  which  are  as  plainly  set  downe  there,  as 
they  can  be  here.  And  in  this  case,  if  the  triall  dbould  not  be  by 
certificate,  it  should  want  triall,  which  should  be  inconvenient. 
Onely  in  this  place  I  will  adde  something  of  a  foreine  triail  which 
X  finde  not  in  any  of  the  treatises  lately  published  against  single 
combats;  because  it  may  deterre  men  firom  that  ungodly  and 
unlawful  kinde  of  revenge,  whereupon  many  murders  have  en* 
sued,  and  prevent  all  hope  of  impunity  for  de&ult  of  triall  in 
'diat  caae. 

If  a  subject  of  the  kinir  be  killed  by  another  of  his  subjects  out  o^.  ^„ ,  ir  . 
otEngiaJd  in  any  forr^e  country,  L  wife  or  he  that  is  heire  of  X'fl 
the  dead  inay  have  an  appeale  for  this  murder  or  homicide  before  13  H.  4,  {<A.  5. 
the  constable  and  the  marshall,  whose  sentenoe  is  upon  testimony  Vid.  Rot.  Par- 

'^  .        liam.    8  H.  6. 

nu.  38.    Stanf.  PI.  Cor.  to.  65. 

of 


(4)  See  fbrther  as  to  trial  by  certificate,  Com.  Dig.  tit.  Certificate,  and  title 
Tnal  in  Viner  and  the  other  ADridgments. 

U4 


74.a.  74.  bj  Of  Escuage.        L.2.  C.3.  Sect.  102, 

of  witnesses  or  combate.     And  accordingly,  where  a 

subject  of  the  king  was  slaine  in  f^  Scotland  by  others  r74.*l 

of  the  king's  subjects,  the  wife  of  the  dead  had  her  &P-  {.  b    J 

peale  therefore  before  the  constable  and  the  marshul. 

[•]  Anno  And  so  it  was  [*]  resolved  in  the  raigne  of  queen  Elizabeth  in  the 

35  Elb.  case  of  sir  Francis  DrakCf  who  strooK  off  the  head  of  Dowtie  in 

^ost.a6i.         partiinu  transmarinisy  that  his  brother  and  heire  might  have  an 

Hut.  3.)  appeale.    Sed  regina  noluit  comtituere  conitabularium  AngUa^  Sfc^ 

et  tdeo  dormivit  appdlum. 

If  a  man  be  mortally  wounded  in  Francey  and  dieth  thereof  in 
England^  it  is  said  that  an  appeale  doth  lie  upon  the  said  statute*; 
for  It  is  not  punishable  by  the  common  law,  and  the  proceed- 
ing there  (as  hath  beene  said)  is  upon  witnesses  or  combate^ 
and  not  by  jurie,  and  the  mortal  wound  was  given  out  of  the 


realme  ( 


°f. 


(i\  The  office  of  high  constable  became  extinct  in  the  reien  of  Henry  the 
eigntn  by  the  attainder  of  Stafford  duke  of  Buckingham,  in  whom  it  was  here- 
ditary ;  and  since  his  death  there  hath  not  been  any  permanent  high  constable, 
the  practice  having  uniformly  been  to  keep  the  office  vacant  except  on  par- 
ticular occasions.  In  consequence  of  this  it  hath  frequently  been  a  subject 
of  great  controversy,  whether  during  the  vacancy  of  the  office  of  high  constuile, 
the  jurisdiction  incident  to  the  court  of  chivalry  can  be  exercised  by  the  earl 
marwal  only.  Lord  Coke's  manner  of  stating  sir  Francis  Drake's  case  im- 
ports, that  an  appeal  could  not  be  prosecuted  against  him  for  want  of  a  high 
constable;  and  dr.  Duck,  in  his  excellent  treatise  on  the  use  and  authority  of 
the  civil  law,  says,  that  the  judges  being  consulted  by  Elizabeth  were  of  that 
opinion.  Duck  lib.  2.  cap.  8.  pars  3.  s.  16.  In  the  reign  of  Charles  the  first 
the  lord  keeper  and  judges  of  the  kins's  bench  were  advised  with  on  a  like 
occasion,  and  held  that  the  earl  marshal  could  not  take  an  appeal  without  a 
high  constable;  and  accordingly  the  king  appointed  the  earl  or  Lindsey  twice 
to  the  office;  once  to  try  an  appeal  by  lord  Rea  against  mr.  Ramsey  for 
treason  committed  in  Germany:  and  a  second  time  to  try  an  appeal  by  the 
widow  of  William  Wise  against  William  Holmes  for  the  murder  or  her  husband 
in  the  island  of  Terra  Nova  in  America.  See  Rushw.  vol.  2.  p.  io6. 1  if ,  and 
Duck  ubi  supra.  Hitherto  only  the  rieht  of  the  earl  marshal  to  crtmtita/ judi- 
cature had  been  denied;  but  in  1640  Uie  house  of  commons  went  farther,  for 
they  resolved  that  the  earl  marshal  can  make  no  court  xoithout  the  condaUe* 
See  Rushw.  vol.  3.  p.  1056.  However,  notwithstanding  this  declaration  of  the 
law  by  the  house  of  commons,  the  court  of  king's  bench  soon  afler  the  Resto- 
ration distinguished  between  die  several  branches  of  jurisdiction  belonging  to 
the  court  of  chivalry,  and  held,  that  as  to  matters  relative  to  arms  and  honour 
the  court  majr  be  before  the  earl  marshal  only,  but  that  as  to  matters  of  ordinary 
justice  touching  life  and  Umh  there  must  be  a  high  constable  as  well  as  an 
earl  marshal.  1  Lev.  230.  But  in  a  subsequent  case  before  the  house  of 
lords,  the  counsel  arguing  against  the  earl  marshal  insisted  generaUv,  that  by 
himself  he  could  not  hold  any  court;  though  it  doth  not  appear  from  tne  printed 
rraort  whether  the  judgment,  which  was  there  given  against  the  jurisdiction 
or  the  earl  marshal,  was  founded  on  that  proposition,  or  on  the  other  points  of 
the  cause.  Such  is  the  state  of  the  authorities  against  ,the  judicature  of  the 
earl  marshal  without  a  high  constable.  See  dr.  Oldis's  case.  Show.  Parliam. 
Cas.  58.  On  the  other  hand,  many  strong  arguments,  drawn  from  the  practice, 
immediately  after  the  attainder  of  the  last  hereditaiy  high  constable  down  to 
the  latter  end  of  the  reien  of  James  the  first,  as  well  as  from  the  ophuons  <^ 
judges  and  others  of  hi^  name;  have  been  urged  in  its  favour.    These  an^ 

well 
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well  digested  in  a  letter  written  soon  after  the  Revolution  by  dr.  Plott  to 
lord  Sooiers  whilst  he  was  attorney  general,  and  appear  to  have  been  collected 
by  his  desire.  See  Heam.  disc,  of  Emin.  Antiq.  ad  edit.  vol.  3.  p.  950.  One 
authority  much  relied  on  by  dr.  Plott  is  an  opinion  of  the  lora  keeper,  the 
master  of  the*  rolls,  and  a  great  number  of  the  privy  council  in  the  3oth  of 
James  the  first,  who  after  a  solemn  hearing  declared,  that  the  earl  marahai 
had  all  the  powers  of  judicature  without  the  high  constable  during  the  vacancy 
of  that  office.  Upon  report  of  this  to  the  king,  he  issued  his  commission  under 
the  great  seal  to  Thomas  earl  of  Arundel  the  then  earl  marshal,  whichy  after 
reciting  that  the  earl  marshal  had  delayed  to  proceed  in  some  causes  before 
him  on  account  of  doubts  of  his  authoritv,  contains  the  following  strong  de- 
claration of  his  judicial  power.  fVe  hdd  it  fit  ssljs  the  king,  in  a  case  ^  so 
grtai  vieigkt  to  proceed  vaxth  extraordinary  deuberattonf  and  htmng  nou>  both  by 
aurtdfand  tJie  inhale  body  ^our  council  received  ample  satis/action  by  many  and 
tiearproqfk^  that  the  constable  and  marshal  toere  joint  judges  together^  and  several 
in  the  vacancy  of  either^  toe  do  hereby  authorise  toiltand  command  you  our  earl 
marshal^  thatjrom  hence/brth  you  proceed  in  all  causes  vahatsoever^  lohereof  the 
cqurt  ofconstable  ought  propeny  to  take  cognisance^  as  judicially  and  definitively 
as  any  constable  or  marshal  qfthis  realm^  either  jointly  or  severally^  heretofore 
have  done.  A  more  explicit  recognition  of  the  earl  marshal's  junsfction  could 
not  be  penned,  nor  one  more  fufi  and  unreserved:  for  it  declares  his  judicial 
power  to  extend  to  aU  causes  xvhatsoever  qftohich  the  court  of  the  constable  and 
marshal  ought  properly  to  take  cognisance^  without  one  exception.  How  it 
h^pened,  Uiat  so  soon  after  this  solemn  hearins  and  declaration  concerning 
the  earl  marshal,  the  lord  keeper  and  judges  of  the  king's  bench  should  advise 
the  king  that  lord  Rea*s  appeal  could  not  be  taken  without  a  high  constable, 
seems  very  extraordinary  and  unaccountable.  To  attribute  their  advice  to 
thai  jealousy  of  jurisdictions  conforming  so  much  to  the  civil  law,  which  our 
judges  of  the  courts  of  common  law  sometimes  may  have  indulged  to  an  illi- 
Deral  excess,  would  be  unjust ;  because  we  are  not  now  possessed  of  the  reasons 
assigned  for  the  opinion  thus  given  to  the  crown;  and  on  the  other  hand,  the 
same  want  of  information  greatly  lessens  its  weight  and  authority.  Havine 
thus  exhibited  a  view  of  the  controversy  about  the  earl  marshal's  judidid 
powen,  it  mav  be  proper  to  apprise  the  reader,  that  there  is  not  the  least 
intention  of  advancing  any  opimon  in  respect  to  it,  further  than  by  observing 
upon  the  distinction  between  the  cases  of  honour  and  armsy  and  those  of  li/e 
and  limb,  so  fiur  as  it  is  founded  on  the  1  Hen.  4.  c.  14.  Though  that*  statute 
provides,  that  all  appeals  to  be  made  of  things  done  out  of  the  realm  shall  be 
tried  and  determined  before  the  constable  anamarshaly  yet  it  is  apparent  from 
the  other  parts  of  the  same  statute,  that  it  was  made,  not  to  declare  or  regu- 
late by  nhom  the  judicature  of  the  court  of  chivalry  should  be  exercised,  but 
tvhen  appeals  should  be  brought  there  and  xvhen  in  the  courts  of  common  lofOf 
and  furuer  to  put  an  end  to  Uie  bringing  appeals  in  parliament;  and  therefore 
it  seems  wholly  unwarrantable  to  lav  any  stress  on  the  statute's  incidentally 
menti<ming  constable  as  well  as  marshal,  who  as  all  agree  wee  joint  judges  when 
kdh  (^ces  are  full.  As  to  the  mode  of  trial  in  the  case  of  appeals  in  the 
court  of  chivalry,  some  have  apprehended,  that  it  is  ever  by  duel,  if  the  party 
appealed  elects  that  mode,  and  Uie  appellant  is  not  privileged  from  the  duel  by 
age,  sex  or  profession.  But  this,  though  it  may  oe  very  true  in  respect  to 
appeals  in  the  courts  of  common  law,  is  a  mistaken  notion  as  to  appeals  in  the 
court  military;  for  there  duel  is  only  the  ultimate  trial ;  and  never  resorted  to 
unless  there  is  a  want  of  sufficient  testimony  to  prove  the  oSence,  and  even 
then  it  is  said  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  the  dueL 
See  Rushw.  v.  a.  p.  1 13.  In  lord  Rea's  appeal  against  Ramsay  in  the  7  Cha.  1, 
being  the  last  in  whi<^  the  duel  was  directed,  the  day  of  combat  was  pro- 
ron^ ;  and  in  the  mean  time  the  king  signifying  his  desire  of  not  having  the 
anir  decided  by  duel,  the  court  met  and  committed  both  the  appellant  and 
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appellee  till  they 'should  give  security  to  the  satisfaction  of  the  king  not  to 
attempt  any  thing  against  each  other,  and  immediately  afterwards  was  diisi^Ted 
by  a  revocation  of  the  commission  which  had  been  granted  for  trial  of  the 
appeal.  Rushw.  v.  3.  p.  1 27.— Before  we  leave  this  subject,  it  may  not  be  amiss 
to  nint  the  necessity  of  having  the  mmtna/ jurisdiction  of  the  court  of  chivaliy, 
which  is  really  of  importance,  duly  regulated  and  reformed.  From  the  pre- 
ceding account  it  appears  to  be  doubtful  who  can  lawfully  act  as  the  judges; 
and  besides,  the  want  of  a  trial  by  jury  may  be  deemed  a  reaBond[>]e  objection 
to  the  form  of  proceeding ;  and  in  consequence  of  these  two  circumstances 
the  criminal  jurisdiction  of  the  court  of  chivalry  hath  long  been  in  a  dormant 
state,  and  is  likely  to  continue  in  it,  unless  the  legislature  appHes  a  remedy. 
This  it  would  be  easy  to  effect ;  for  nothing  more  would  be  necessary,  than  to 
ascertain  who  should  constitute  the  court  in  cases  of  appeals,  to  abolish  the 
present  mode  of  trial,  and  to  substitute  in  its  room  the  trial  by  jury  on  a  plan 
tike  that,  which  has  already  been  adopted  by  statute  in  respect  to  the  erimmd 
jurisdiction  of  the  admiralty  court.  However,  it  must  not  be  taken  for  ^ranted» 
that  this  court  is  the  onlif  jurisdiction  for  the  trial  of  crimes  committed  in 
Jbreign  countries,  or  that  without  resorting  to  it,  there  would  be  an  absolute 
defect  of  justice  in  the  case  of  (dl  such  crimes.  For,  1.  the  33  of  Hen.  8. 
c.  23,  provides,  thai  treason  misprision  of  treason  and  murder,  in  whatever 

tlace  committed,  whether  •mthin  ike  king's  dominions  or  mikout^  shall  be  triable 
efbre  commissioners  of  oyer  and  terminer  to  be  appointed  for  that  purpose; 
and  this  statute  we  are  told,  stands  unrepealed  as  to  murder,  and  hath  ac- 
cordin^y  been  sometimes  put  into  use.  2.  As  to  treasons  and  misprisions  of 
treason  committed  out  of  the  realm,  they  by  die  35  H.  8.  c.  2,  are  triable 
either  before  the  king's  bench  or  conmiissioners.  See  1  Hal.  Hist  PI.  C.  283. 
It  11  flJso  provided  by  the  26  of  H.  8.  c.  13,  that  the  crimes  made  treason 
under  that  statute,  or  beine  so  before,  if  committed  oui  of  the  realms  shall  be 
indictable  before  commissioners  and  tried  in  the  kings  bench;  but  it  is 
doubtful  whether  this  statute  is  now  in  force.  See  &rther  as  to  the  high  con« 
■table  and  earl  marshal,  post.  106.  a.  and  391.  b. — Note  as  to  escrn^y  h  ia 
expressly  taken  away  by  the  12  Cha.  2.  c.  24,  and  had  fallen  into  disuse  long 
before ;  for  iliere  is  no  instance  of  parliament's  assessing  it  since  die  reign  of 
Ed.  2.    See  ante  72.  b. — [Note  37.J 
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Chap.  4.  Of  Knights  Service.  Sect.  103. 

TTE  NURE  by  homage  fealty  and  escuage  is  to  hold  by  knights  service  (per 
service  de  chivaler),  audit  draweth  to  it  wardigaxd)mariage and  relirfe. 
For  when  such  tenant  dyethy  and  his  heire  male  be  within  the  age  of  2 1  yeares^ 
the  lord  shall  have  the  land  holden  of  him  untill  the  age  of  the  heire  of  at 
yeares ;  the  which  is  called  full  age,  because  such  heire^  by  intendment  of  the 
tawy  is  not  able  to  doe  such  knights  service  before  his  age  of  21  yeares. 
And  also  if  such  heire  be  not  nutried  at  the  time  of  the  death  of  his  ancestor, 
then  the  lord  shall  have  the  wardship  and  maria^e  of  him.  But  if  such 
tenant  dieth,  his  heire  female  being  of  the  age  oj  14  yeares  or  more,  then 
the  lord  shall  not  have  the  wardship  of  the  land,  nor  of  the  bodie;  because 
thai  a  woman  of  such  age  may  have  a  husband  able  to  doe  knights  iervice, 
JBut  if  such  heire  female  be  mthin  the  age  of  ^  4  yeares,  and  unmaried  at 
the  time  of  the  death  of  her  ancestor,  the  lord  shall  have  the  wardship  of 
the  land  nolden  of  him  until  tlie  age  of  such  heire  female  of  \6  yeares;  for 
it  is  given  by  the  statute  of  W.  1 .  cap,  22,  that  by  the  space  ojtwo  yeares 
next  ensuing  the  sayd  14  yeares,  the  lord  may  tender  convenable  mariage 
without  disparagement  to  such  heir  female.  And  if  the  lord  within  the 
said  two  year\  ao  not  tender  such  mariage,  S^c*  then  she  at  the  end  of  the 
said  2  yeares  may  enter,  and  put  out  her  lord.  But  if  such  heire  Jemale 
be  married  withtn  the  age  of  14  yeares  in  the  life  of  her  ancester,  and  her 
ancester  dieth,  she  being  within  the  age  of  14  yeares,  the  lord  shall  have 
only  the  wardship  of  the  land  untill  the  end  of  the  14  yeares  of  age  of 
such  heire  female,  and  then  her  husband  and  she  may  enter  into  the  land, 
mnd  oust  the  lord.  For  this  is  out  of  the  case  of  the  said  statute,  insomuch 
as  the  lord  cannot  tender  mariage  to  her  which  is  maried,  S^c.  For  before 
the  said  statute  of  W.  1 .  such  issue  female,  which  was  within  the  age  of 
14  yeares  at  t/te  time  of  the  death  of  her  ancestor,  and  after  she  had 
accomplished  the  age  of  14  yeares,  without  any  tender  of  mariage  by  the 
lord  unto  her,  such  Heire  female  might  have  entred  into  the  land  and 
ousted  the  lord,  as  appeareth  by  the  rehearsall  and  words  of  the  said 
statute;  so  as  the  said  statute  was  made  (as  it  seemeth)  in  such  case 
altogether  for  the  advantage  of  lords.  But  yet  this  is  alwayes  intended 
by  the  words  of  the  same  statute,  that  the  lord  shall  not  Imve  these  two 
yeares  after  tne  14  yeares,  as  is  aforesaid,  but  where  such  heire  female  is 
within  the  age  of  14  yeares,  and  unmaried  at  the  time  of  the  death  of  her 
ancestor  (i). 

KNIOHTS 
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(1 )  *  In  Jj.  and  M.  and  the  Pap.  MS.  there  is  the  following  addition :  Item, 
if  a  man  holds  a  manor  of  another  by  knights  service,  and  he  holds  another 
manor  of  another  man  by  the  same  service,  but  holds  one  manor  by  priority,  S^c. 
and  the  other  nianor  by  posteriority,  and  has  issue  a  daughter,  ana  dies,  and  the 
manors  descend  to  the  aaughter  then  being  toithin  the  age  of  14  years,  and  the  lord 
qfixkom  one  of  the  manors  is  hddhjjprwrity,  seizes  the  voardship  of  the  tody  of 
ike  heir  and  of  the  manor  held  of  ram,  and  the  other  lord  seizes  the  wardship 
of  the  other  manor  hM  qf  him,  tn  this  case,  vohen  the  daughter  coMh  to  the  age 
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6  Co.  73.  b.)  "]^^/GHr5*m)ictf  (service  dechivaler).-    ^ote,  it  appeareth 

W]  Glanyil.  by  [a]  the  Register,  that  it  is  [b]  said  unumjeodem  militigp 

m  Rfi^^t  ^^  ^°^  not  Jeodum  unius  milUiSi  as  it  was  said  [c]  by  some  of  old;  and 

30  E.  3^!*  *^  duojfeoda  mUitUt  Sfc.  and  sometime  these  fees  are  called  J^^Hfa 

[c]  GlaoTil.*  militaria  [d].   Our  author,  having  before  treated  of  homage  fealty 

lib.  7,  cap.  14.  and  escuaee,  now  commeth  to  knight  service  itselfe.     In  DameS' 

[4  Glanyi].  ^y  \^  |g  g^g  recorded :  Episcopus  Baieceruu^  tile  qui  tenet  de 

Uq  '^ySxa*  ModardOf  reddit  ei  50*.  et  servittum  unius  milHis. 

lib.  1,  cap.  8.  BractoD,  lib.  2,  fo.  85.      Britten,  fol.  16a,  &  fol.  a8»  &  95.     Ockam  id 

diversis  Ioob.  Mirror,  cap.  1,  sect.  3.  Sod.  Diton. 


^'  Knight  (chivaler),"  i.  e.  eoues,  is  a  Sax^n  word,  and  by  them 
written  cnite*  Chivaler  taketa  his  name  from  the  horse ;  because 
they  alwayes  served  in  warres  on  horseback.  The  Latines  called 
them  equiteSf  the  Spaniards  cavalleroes,  the  Frenchmen  chivaliers^ 
the  Italians  cavaUterif  and  the  Germanes  reiterst  all  from  the 
horse.    It  is  necessary  to  be  seene  by  what  names  this  service  of 

J|e]  Bract  lib.  3,  a  knight  is  called.     It  is  called  [ej  Servittum  Jormsecum^  quia 
^•.3^»  37-  pertinet  ad  dominum  regem  et  non  ad  capitalem  dominum^  nisi  cum 

MCtoMo.  ^^  proprid  persond  profectus  fiierit  in  servUio*  et  nisi  citm  pro 
i^Gbls.  teri^w  smsatii/eJrit  domilio  regi,  ifc.  Idea  Jbrinteam  ^ 
cap.  14.  potest,  quia  fit  et  capiturjbris,  iive  extra  servitium  quod 

19  £.  a.  Jfii  ^  domino  capitalL    And  it  is  called  scutojgium,  as  it  ^75.^ 

^e^jT^G^'      appeared!  [/]  by  Littleton  and  many  authorities  before  [__  a,  J 
31  Am!  30!         recited ;  sometime  droit  de  espee.      Also  it  is  called 
30  £.  3. 33.        [g]  regale  servitium,  quia  spectaliter  pertinet  ad  dominum  regem^ 
6  £.  3. 67.  Ut  si  dicatur  in  carth,Jaciendo  indejorinsecum  servitium,  vel  regale 

J^'4- »9-  servitium,  vd  servitium  domini  regis,  quod  idem  est,  Sfc.  And 
iflBroctMi  another  saith :  Et  sunt  quadam  servitia  Jbrinseca,  quie  did  pate* 
ubi  supra.  ^  ^^^^  regalia,  qua  ad  scutum  prastantur;  et  inde  Kabemus  scuta" 
Fleta, Tib.  3.  gium,  et  ratione  scuti  pro  feoao  militari  reputantur,  8fc*  So  as  in 
cap.  14.  respect  of  him  that  doth  it,  it  is  called  servitium  militis;  but  in 

W  ^^t^^'i^*  respect  of  him  for  and  to  whom  it  is  done,  viz.  to  the  king,  and' 
Bracicm  ubi  ^^'  ^^^  realme,  it  is  called  servitium  regale  or  servitium  domini 
tupra.  '  ^^9  ^c.    [A]  In  ancient  time  th^  which  held  by  knights 

[^  Carta  Hen.  service  were  called  milites,  qui  per  lonoas,  Sfc.  defendttnt  et  deser^ 
TOi».MatPariB,  ^f^^  Sfc.  and  sometime  this  service  is  called  servitiuM  hauherti" 
^^r,  cap.  9,    ^^^     'j^^^  jj^  ancient  time,  sudi  as  held  by  knights  service  for 

the  defence  of  the  realme  had  many  privileges  granted  to  them 

by  law :  as  for  example,  they  might  have  a  writ  de  essauT  quiet* 

[d  Kot  Claus.    detallagio,  the  effect  whereof  was  [tj,  Si  Tho.flius  Ranulphi 

19H.3.  iiLsa.    terram  suam  teneat  per  servitium  mtutare,  sicut  domino  regi  mon-^ 

stravitf  tunc  nuttum  ab  eodem  Tho.  capient  taUagium  nee  pro  ea 

dando  - 

■  ■■■■■■■■■  ■  I  >  »  !■     — .M^— — — * 

of  l^  years,  she  shall  enter  on  the  manor  hdd  by  posteriority,  although  she  be 
then  unmarried.  For  the  viords  of  the  same  stat.  of  Westm.  1.  are  in  thejbrm 
V)hich  Jblloweth* — And  of  heirs  Jemales  ajier  they  have  acconmlished  the  age  qf 
14  years,  and  the  lord  (to  whom  the  marriage  belongethj  iviu  not  marry  tnem^ 
but  for  covetixe  of  the  land  toill  keep  them  unmarried:  it  is. provided  thai  the 
lord  shall  not  have  nor  keep  by  reason  ^marriagCf  the  lands  of  such  heirsjemalet 
more  than  two  years  after  the  term  of  the  said  l4^ears,  SfC.  by  which  words  it  may 
be  proved,  that  after  the  age  qf  14  years  no  one  shall  have  the  lands  iu  swm^ 
case,  SfC*  except  nim  to  whom  the  marriage  bdongs,  Sfc,  such  marru^e  does  not 
belong  to  him  qfwhom  the  land  is  hdd  by  posteriorly,  SfC*  such  hdr finale,  when 
she  comes  to  the  age  qf\\  years,  may  rightly  enter  on  such  landy  n£ich  is  so  hdd 
by  posteriority^  Sfc^r^See  35  H.  6. 52. 
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fdando  ^uum  duhmgant^  vd  homines  sues  qui  per  cmsimUe  send-' 
Hum  ieneanU    Ana  this  agreeth  with  the  ancient  charter  of  king 
Henry  the  first,  before  mentioned,  which  he  made  on  the  day  of 
his  coronation  for  the  restitution  of  the  ancient  lawes.  \lc]  MtUti-  [It]  Cart*  H.  i. 
huiy  qui  per  loricas  terras  suas  defendant  et  desermunt^  terras  mUbrorub. 
4hmimcarum  carueat'  suarum  qusetas  ah  omnibus  gUdisj  et  o/fhni  ^J^^^^ 
operef  Sfc^  concede:   and  the  reason  thereof  is  there 

[75«n  J^^^^  ^*'^  ^^'^  magno  gravamine  aUevati  f^  sint, 
lf*\*^  ^9^  ^  ormis  se  bene  instruaniy  ut  apti  et  parati  sini 
ad  seroUmm  meum^  et  defensionem  regnt  meL    But  these 
priviledges  and  quittances  are  discontinued,   and  the  charge 
remaineth. 

It  is  called  commonly  in  [/]  our  bookes,  serosHum  mUtare^  rn  ountU. 
^e.  or  serviJtiwn  wsUUs.    And  this  service  was  created  and  pro-  ub.  7,  ca.  9,  lo. 
vided  for  the  defence  of  the  realme,  to  perfocme  which  service  l^ett,  lib.  i» 
the  heires  are  not  accounted  in  law  able  till  tiie  age  of  one  and  j?*  ^*^9> ^ 
•twen^  yeaies.    Therefore  during  their  nanoiity,  the  lord  shall  Vy)  tlT^^'    ' 
have  the  custody  of  them,  not  for  benefit  onely,  out  that  the  lord  Brticton,  lib.  9. 
mi^t  see,  that  they  be  in  their  young  yeares  taught  the  deeds  of  w.  16. 
chivalry,  and  other  vertuous  and  worthy  sciences.  Minor,  c^.  5, 

[m]  Si  Kareditas  teneatur  per  seroiHum  mtlitare,  tunc  per  leges  ^^^  ^(^^ 
4nfans  ipse^  et  haredUas  ejusy  S^c*  per  dominum  fiodi  iOuu  custO'  u  lint  19a.) 
MhentuTf  S^e,     Quis  putas,  infinUem  talem  in  artibus  bdUds^  quas  \m\  FortStcue. 
Jhcere  raiione  tenura  sua  ^e  astringitur  dondno  ^ftodi  suif  mdius  cap.  44* 
snstruere  poieritf  aut  vdit,  quitm  dondnus  iUe^  cu$  ab  eo  servitium 
tale  debeturf  et  qui  majoris  potentia  et  honoris  astimatur,  quim 
sunt  aUi  amid  promnqui  tenentis  suif    Ipse  namque  ut  sun  ah 
Mdem  tenente  mdMs  sendaiurf  diligentem  curam  adhibebit,  et 
fneUis  in  hiis  eum  eruHre  espertus  esse  censetur  quim  rdiqui  andct 
JuveniSf  Sfc*  et  reverd  non  minimum  erit  regno  accommodumf  ui 
incoUe  ejus  in  armis  ssnt  espertiy  nam  audacter  quilibetjacitf  quod 
se  scire  ipse  non  diffuUi. 

{n]  Amongst  the  laws  of  Saint  Edward  the  Confessor,  it  is  [«]  ]jmb.fol. 
thus  provided:  Debent  enim  unwersi  Uberi  homineSf  8fc.  secundum  185- *• 
Jeodmm  suum^  et  secundum  tenementa  sua  arma  habere^  et  ilia 
semper  prompta  conseroare  ad  tuiiionem  regni^  et  seroitium  domi" 
narum  suorum  4usta  praceptum  domini  regis  etqalendum  et  perU" 
gendum.  And  WHUam  tne  Conqueror  confirmed  tiiat  lair  in 
Siese  words :  Statuimus  etjirndter  pracqnmuSf  ui  omnes  comites  et 
baroneSf  et  militeSf  et  serotenies,  etuniversi  Uberi  homines 

^  'J  til  armis  e$  in  equis  ut  decetf  et  o^ortet,  et  quid  siat 
semper  prompti  et  parati  ad  servitium  sumn  tniegrum 
nobis  esplenian  et pefigendumf  cim  semper  cfnts  aMtsritf  secun^  SatW.i.cap^a. 
tUsm  quod  nobis  debent  dejeodis  et  tenementts  suis  aejurejacere^  tbe  Second  Part 
Sfc.    Out  of  these  two  lawes  the  studious  and  learned  reader  will  c^^Inititates. 

Stfaer  divers  notable  tilings.     And  therefore  if  after  tiie  lord  ^^'^\ 
th  the  warddiip  of  the  body  and  the  land,  the  lord  doth  release 
io.the  infant  his  nght  in  the  seigniorie,  or  the  seigniorie  descendeth 
to  the  infiu;it,  he  uudl  be  out  of  ward  both  for  the  body  and  tiie 
land ;  for  he  was.  in  ward  in  ren>ect  he  was  not  able  to  doe  those 
jeryices  which  he  ought  to  aoe  to  his  lord,  which  now  are 
f xtinct,  and  cessanie  causS  cessat  causatum'     And  our  author 
saith,  that  the  tenure  by  knights  service  draweth  unto  it  ward, 
marriage,  &c.  so  as  there  must  be  a  tenure  continuing.    As  if  90  Ast.p.7. 
the  conusor  in  a  statute  merchant  be  in  execution,  and  his  hmd  («Bo.  Abr.404. 
also,  imd  the.  oonasee  rd^ase  to  hkn  all  debtSi  this  shiJl  discharge  *^'  ^^  ^^') 
the  exectttiom;  for  the  d^t  was  the  cause  of  Ae  execution,  and 

•^  of 
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of  the  coQtinuaoce  of  it  till  the  debt  be  satisfied,  therelbrie  the 
discharge  of  the  debt  which  is  the  cause,  dischargeth  the  execur 
tion  which  is  the  effect. 

^'  And  it  dramcth  to  it  voard^  manage^  and  rdiefhy    So  as  regu#- 

larlj  there  be  sixe  incidents  to  knights  service,  (viz.)  two  of 

honour  and  submission,  as  Homage  and  Fealtie;  and  foure  of 

profit,    viz.  Escuage,  whereof  he  hath  treated  before,  Ward 

{we,  wardship  of  tlie  land),  Mariage  and  Reliefe;  of  all  which 

our  author  hath  spoken.    But  there  be  other  incidents..to  knights 

a]  Grand  cost,    ^tvxce  besides  these;  [a]  as  Aide  pur  f aire  JUi  chi'odUer^  et  aide 

[e  Norm.  purJUe  mariery  Sfc.  which  at  the  common  law  were  nncertaine^ 

cap.  36.  ^  and  were  called  ra^'onaMta  auxiliay  because  if  they  were  ezces- 

Re^t.  ong.       ^yg  QQ^  unreasonable  in  the  judgment  of  the  court  where  they 

Gianril.  Wb,  g,     ^^^^  questioned,  they  oueht  not  to  be  paide :  but  now  as  wdl  in 

ca.  8.  35.      '     the  king's  case,  as  in  we  case  of  tne  subject,  they  are  by 

Fleta,lib.  3,        acts  of  parliament  reduced  to  certaintie»  which  are  worthy  your 

cap.  40,  &  fib.  3,  reading  ( i ) , 

ca>  14* 

Mhtot,  ca.  1,  ^^  ^^^^  ^^^  Gard),"  in  Lating  custodia.  '  And  hereof  the  lord  is 
Britton,  fo.55,  called  gardtan^  custosy  and  the  minor  is  called  a  ward,  or  one  in 
&70.  ward.     [6]  And  albeit  (as  our  author  saith)    knight  service 

FN.  B.  83.  b.  dra^eth  with  it  ward,  &c.  yet  by  custome  the  heire  of  him  that 
as  E.3^a/u.    ^Weth  in  socage,  may  be  in  ward. 

1 1  H.  4.  34.    5  £.  3.  1 1.    Vid.  Sect  i  lo.      [6]  8 H.  3.  Pneicript  38.    Patch,  si  £.  1. 
Coram  rege  Rot.  43.    Nota  pro  Hibemia  Prior  dd  St.  Xriiiitie  de  Dubtin^a  csae. 

^'  Mariage^*  Maritagium,  betokeneth,  not  onely  the  cepula^ 
tion  of  man  and  wife  in  mariage,  but  also  (as  in  tins  place  h««) 
the  interest  of  the  gardian  in  bestowing  of  a  ward  in  marriage, 
which  the  liaw  gave  to  the  lord ;  not  for  his  benefit  oiiely,  but 
that  he  should  match  him  vertuously  and  in  a  good  family  without 
disparag^nent,  as  shall  be  said  hereafter,  which  is  the  prineipall 
foundation  of  his  estate. 

[c]  yid.Sect.  [c]  ^*  ReUeJey*  Rdeviunif  is  derived  from  the Latine  word  reie* 

1 13-  vare  ;  £bT  so  [d]  ancient  authors  say,  and  give  this  reason :  Qpda 

£b^a^c^q6  ^^^^9  tjua  jaeens  Juit  ftf  antecessoris  decessum,  releoatur  in 

fol.84.^*^     '  mtfilM*  heredumy  et  propter  factam  rdevationem  Jkcienda  erU  ah 

Fleta,  lib.  1,  harede  qxuBdam  prastettiOf  yu^e  didtur  relevium.     And  in  Domes^ 

ca.  10,  &  lib.  3,  davit  is  caUed  reUvamentum  and  rdenoHo. 

R -i^*  *  fin  *i  "^^  reliefe  of  a  whole  knight's  fee  4s  five  peuhd,   and  89 

Gbm^lib.  9^  according  to  that  rate.    And  this  reliefe  was  as  some  hold  cer- 

ca.  4,  and  lib.  %  ^^^  by  the  common  law ;  [^]  but  the  reliefes  of  eaiies  and 

ca.  9.  Ockam.  barons  were  incertaine,  and  therefore  were  called  re^eviaroHona" 

^^^^  bUia;  but  the  statute  of  Magna  Chartay  cap.  fl,  limits  Aem  in 

S^*^°b.  certaine,  and  mentioneth  oi£y  a  knight's  fee.     But  I  reade  vn 

Post  83.  a.)  ^^  book  of  Domesdatfy  ^uba  Tainus  vel  miles  regis  dominicus 

P2  Gckam  ubi  moriens  pro  rdevamento  dtmittebat  regi  omnia  arma  sua,  et  equum 

supra.  unum  cum  seUd  et  dlium  sine  sdld;  quod  si  essent  ei  canes  vd 

Bracton,  lib.  a,  aceipitresy  pnestabantur  regiy  ui  si  veOet  acciperit. 

^'  Since 

"     ■  ■        —  -  -  -         " 

( I )  The  91A&  pur /aire  Jitz  chivaUer  etfwrJUe  marjer  are  expresAf .  . 

b^  the  la  Cha.  2.  c.  34. — ^Xhey  were  incident  tp  socage  4s  well  aa  uiigbli 

vice.    9  Inst  sas*     $^  further  as  to  mif^  Wiight*s  Ten.  40.  t(«  aad 
a  Blackst.  Qovm^U  63.— [Npt^  a?.] 
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Since  LiitUton  wrote [f]  there  is  a  j^ood  law  made  against  [e]  i^^Xiz. 
fraudulent  feoffinents,  gifts,  grants,  &c.  contrived  of  fraud  to  ?*^'.  n^S* 
hinder  or  defraud  Iwds,  &c.  of  their,  reliefes  and  heriots  amongst  ?£|^'^ib.  n. 
other  things,  &r  the  exposition  of  which  statute  reade  the  autho*  3  Co.  8o/&c! 
rides  quoted  in  the  margent.    And  it  is  to  be  observed,  that  the  Twine's  caae. 
words  of  the  said  act  of  13  Eliz.  are  (be  it  ihere/are  declared^  5  Co.  60. 
ordained^  and  enacted)  and  therefiwe  like  cases,  and  in  semblable  5  ^^g'  ^^ 
miachief  shall  be  taken  within  the  remedie  of  this  act  by  reason  PakemAn'sease. 
of  this  word  fdedaredj,  whereby  it  appeareth  what  the  law  was  10  Co.  56.  k 
be&re  the  making  of  this  statute  (2).  See  also  the 

statutes  of 
3  H.  7.  c  4,  and  50  £.  3.  ca.  6.    Vide  BAich.  1  a  &  1 3  Etix.  Dier  395. 

**  His  kevre  male.'*    [y]  For  regularly  by  the  conmion  law  U1  B^t-  >68. 

the  heire  shall  not  be  in  ward,  unfesse  he  claime  as  heire  by  *leta,lib.i.caj9. 

descent.    The  statute  of  MerioHf  de  hiii  qui  primogenitosjeqffare  ^f|  lUp'S.^ 

Solent,  [g]  did  helpe  feofiments  by  collusion  in  certaine  cases.  Bract,  fo.  85. 

And  Bniton  saith,  that  Robert  de  Wtdrand  a  sage  of  the  law  did  Brit  fo.  65. 

advise  tiie  great  lords  of  the  realme  to  make  the  said  statute,  9  H.  4. 6. 

which  when  it  was  past,  the  same  act  tooke  his  first  efifect  in  the  X^q'J^*^' 

hdre  of  IValranifa  own  heire,  whereof  Britton  maketh  a  speciall  PartridB^caac 

remembrance.    But  now  [h]  by  the  statutes  of  32  and  34  i/.  8.  Pi.  Com.  83. 

of  wills,  he  which  holdeth  lands  by  kniehts  service  may  by  act  [M  3^  H.  8. 
executed  in  his  life  time,  or  by  his  last  will  in  writing,  dispose  of  ^^^' 

two  parts,  as  by  the  said  acts  appeareth.    If  he  dispose  all  by  ^    .  8.  ca.  5. 
act  executed,  then  it  shall  stand  good  against  the  heire, 


[ 


76.1  ^  ^^  ^  nothing  shall  descend  unto  the  heire.    But  in  (10  Co.  80.) 
1.  '  I  case  of  a  devise 


r^  I  case  of  a  devise  by  his  last  will,  a  third  part  shall 
descend  to  the  heire,  thoueh  all  be  devised  away :  and 
if  the  tenant  leave  a  third  part  to  descend,  then  the  devise  is 
good  for  the  residue,  [i]  But  these  things  require  so  many  ^^  q^  _ 
diversities  grounded  upon  evident  reasons,  and  are  so  plainly  L  BatleVs  case! 
expressed  in  my  Commentaries,  as  they  (being  veiy  lone)  shaU  6  Co.  75,  in  tir 
Dot  need  to  be  repeated  here,  [k]  And  that  the  tenure  bylmigfats  GeorgeCunon's 
service  drawedi  to  it  ward  mariage  and  reliefe,  is  of  great  anti-  ^^^3  ^'  '^ 
quity,  for  so  it  was  in  the  time  of  king  Alfred  ( 1 ).  EoS.lib.  foUVi, 

in  Vigil  Parker's  case.     [Xc]  Jffir.  ca.  1,  sect.  3. 

**  When  such  tenant  dyethJ*    Here  Littleton  speaketh  not  of  a 
dying  seised  by  the  tenant,  for  in  many  cases  the  heire  diall  be 
in  ward,  albeit  the  tenant  died  not  seised,  kc  nor  in  the  homage 
of  the  lord.    As  if  the  tenant  maketb  a  feoffinent  in  fee  upon 
condition,  and  the  feoffor  dieth,  after  his  death  the  condition  is 
broken,  the  heiie  within  age  entreth  for  the  condition  broken, 
he  shall  be  in  ward,  and  y^t  the  feoffi>r  had  no  estate  or  right  in  (1  Co.  99.) 
the  land  at  the  time  of  his  death,  but  onely  a  condition,  and 
which  was  broken  after  his  deoeaso*    [*]  But  because  the  con-  [*]  39  E.  3. 36. 
dition  restoreth  the  tenant  to  the  land  in  nature  of  a  descent,  (for  tit  Gaid.  9s. 
he  shall  be  m  by  descent)  by  the  same  reason  shall  it  restore  the  9g£*  3- 
lord  to  the  wardship,  seeing  now  (as  Littleton  saith)  the  heire  of  ^;^, ,;. 

19  E.  3.      Gard.  114.      18  Ass.  18.      40  Ass.  36.      30  £t.  389.      4H.  6.  16.  b. 
F.N.B.  143*    6H.4.4.a. 

his 
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(a)  See  a  note  on  the  subject  oirditfy  post.  83.  a. 

(I )  Thiif  shews,  that  in  lord  Coke*4  opmion  the  iPeudal  tenures  were  settled 
here  btfore  the  Conquest,  But  as  to  this  oontrovec^ed  point,  tee  note  1. 
af64.a. 
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his  tenant  is  within  age,  and  not  able  to  doe  him  lervice^  and  no 
default  in  the  lord  to  barre  him  of  his  wardship. 
[0  7  H.  4. 19.  [/]  And  so  I  doe  take  it,  that  if  the  heire  within  age  recover 
^  ^VL  ^^6  ^°  ^  '^^^  nonJuU  compos  mentis^  mtjormedon  en  ducendery  or 
40  E.  3!  43.  remainder  as  heire,  or  such  like,  the  heire  shall  be  in  ward ;  for 
4  M.  13a  these  be  stronger  cases  than  the  former;  for  here  a  right  doth 

15  E.  4. 10,11.  descend  to  the  demandant,  which  right  being  bj  course  of  law 
restored  to  the  possession  dfthe  heire  within  age,  by  consequence 
the  lord  is  to  have  the  wardship  of  him,  but  in  the  case  of  the 
condition,  no  right  at  all  descended  to  the  heire,  as  hath  beene 
said. 
33  E.  8.  And  so  if  tenant  in  tayle,  the  remainder  in  fee,  maketh  a 

Gard.  ifis.  feoffement  in  fee,  and  dyeth  leaving  the  issue  in  taile  within  age^ 
(2  Ro.  Abr.38.)  if  the  feoiliee  infeoffe  the  issue  in  taile,  whereby  he  is  remitted, 
he  shall  be  in  ward  to  the  lord;  for  as  he  is  restcH^d  to  the 
title  of  the  land  as  heire,  so  is  the  lord  restored  to  his  title  of  the 
wardship  as  lord  of  the  fee.  And  as  to  this  purpose  herein  I 
take  no  difference  betweene  aright  of  action  and  a  right  of  entry 
descending,  when  bv  action  the  right  of  the  land  is  lawfully 
recovered  by  the  heire  within  age,  to  his  tenant;  and  albeit  he 
dyed  not  in  iiis  homage,  yet  there  was  a  right  of  homage,  and  no 
d^wlt  or  laches  was  in  the  lord,  or  act  done  by  him  to  prejudice 
himselfe  thereof. 
1 1  H.  7. 19.  But  if  one  levie  a  fine  ezecutorie  (as  sur  erani  et  render)  to  a 

man  and  his  heires,  and  he  to  whom  the  land  is  grant^  and 
rendred,  before  execution  dieth,  his  heire  being  within  age 
entreth,  he  shall  not  be  in  ward,  for  his  ancestor  was  never  tenant 
to  the  lord,  and  so  there  is  a  manifest  diversitie  between  this  and 
the  other  cases.    Et  sic  de  cateris, 
13]^  DjersoS.      But  if  the  tenant  maketh  a  feoffement  in  fee  of  lands  holden  by 
knights  service  to  the  use  of  the  feofiee  and  his  heires,  untill  the 
time  that  the  feoffor  pay  to  the  feolfee  or  his  heires  a  hundred 
pounds,  for  the  whicn  a  time  and  place  is  limited ;  the  feoffee 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of 
the  bodie  of  the  heire,  and  of  the  lands  of  the  feoffee,  condi- 
tionally, for  he  cannot  have  a  more  absolute  interest  in  the  ward- 
ship, than  the  heire  hath  in  the  tenancie :  therefore  if  the  feoffor 
pa^  the  money  at  the  day  and  place,  and  entreth  into  the  land,  in 
(Post.  948.  a.)    this  case  bo^  the  wardship  of  the  bodie  and  lands  is  devested, 
because  the  lord  had  no  absolute  interest  in  either  of  them,  but 
doth  depend  upon  the  performance  or  not  performance  of  the 
condition. 
[*]  IS  H.  4. 16.      ^*]  So  if  the  conusor  of  a  fine  executorie  of  lands  holden  by 
per  lliiniiBg.      kmghts  service  dyeth,  his  heire  within  ^^e,  the  lord  shall  have  tte 
wardship  of  the  bodie  and  land :  but  ifthe  conusee  entreth,  the 
heire  is  disherited,  and  the  lord  hath  lost  the  whole  benefit  of 
his  wardship. 
[m]  41  £.3.9^.      If  the  disseissee  dyeth^  his  heire  being  within  age,  [m]  the 
lord  diall  have  the  wardship  of  the  heire  of  the  bodie  of  the 
[ji]  IS  £.  4.  lu  disseisee,    [n]  But  put  the  case,  that  in  that  case  the  disseisor 
dieth  seised,  and  his  heire  within  age,  the  lord  may  seise  the 
wardship  of  his  heire  also,  and  of  the  land  also :  but  the  doubt  is, 
whether  the  heire  of  the  disseisee  shaU,  after  the  descent  to  the 
heire  of  the  disseisor,  continue  in  ward,  for  that  after  the  descent 
the  heire  of  the  disseisor  is  become  his  lawful,  tenant,  and  the 
heire  of  the  disseisee  is  not  tenant  tuto  him  untill  he  hath 
recovered  the  land* 
If  ceKtfi  fue  me  before  the  statute  of  97  H.  8?  had  dyed,  his 

heire 
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heire  within  age,  the  lord  [o]  should  have  had  the  wardship  of  his  M  14  H.  8. 5. 
heire;  and  if  Uie  feoffee  had  dyed,  his  heire  within  age,  tne  lord  ^  ^-^^  cap- 17» 
should  have  had  the  wardship  of  his  heire  also,  and  so  a  double 
'wardship  for  one  and  the  same  land,  the  one  by  the  statute  of 
'4  H.  7.  the  other  by  the  common  law. 

1^]  Tenant  by  knights  service  maketh  a  gift  in  taile,  the  re-  [p]  41  £.  3.  ^q^ 
mamder  in  fee,  tenant  in  taile  maketh  a  feoffement  in  fee,  and  titAvowries64. 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of  ^o  ^  ^*  9- 
him ;  and  if  the  feoffee  dieth,  his  heire  within  age,  the  lord  shall  f  ^  5*  *  ^'J^ 
have  the  wardship  also  of  his  heire  and  of  the  land.  ^^  ^  ^^ 

Gard.  116.      18  £.  3.  7.      14  H.  4.  38.     1  H.  5.  Gnat  43.    5  £.  4.  3.    7  £.  4.  97. 
15  £.  4.  13.    Q  £.  3.  Avow.  181. 

tTT«n      ^  If  tenant  by  knights  service  maketh  a  eift  in  taile, 
J  and  the  donee  maketh  a  feoffinent  in  fee,  ana  the  donee  (a  Bo.  Abr.  38.) 
dyeth,  his  heire  within  age,  the  donor  shall  have  the 
wardship  of  him ;  because  he  is  his  tenant  in  right,    [q]  But  if  r^i  ^  ^^  i^ 
the  feoffee  dieth,  his  heire  within  age,  the  donor  shall  not  have  hoideD  TV.  18. 
the  wardship  of  his  heire,  but  the  lord  paramount ;  because  he  is  £!•  »  Com. 
tenant  in  fait  to  him;  neither  shall  tne  donor  avow  upon  the  ®jj?o»»pcrCur. 
feoffee  or  his  heire  for  the  services  due  unto  him,  because  he  heard  &  noted 
must  in  his  avowry  shew  the  reversion  in  fee  to  be  out  of  him  by  Ui  air  Thomas' 
the  feofiinent,  and  conse^juently  the  services  incident  to  the  Wyat'scaie. 
reversion  are  also  out  of  him,  but  he  shall  avow  upon  the  donee  [r*]  So  was  it 
and  his  issues :  [r]  and  thus  are  all  the  bookes  that  seeme  to  be  at  resolved  in  air 
variance,  either  answered  or  reconciled.  '^^^  Wjat's 

case  abi  sapra. 

la}  <«  The  land  hciden  of  him.**    Littleton  here  speaketh  of  [aJGIany. 
lands  holden  of  a  subject :  lor  if  a  man  hold  land  of  the  king  by  Ji^  ^'  ^^' 
Imishts  service  in  capite,  and  other  lands  of  other  lords,  and  £0.85,86)87. 
dieUi,  his  heire  within  age,  the  kinff  shall  have  the  wardship  of  Brit,  i  3/ca. 
all  the  lands  by  his  prerogative :  and  this  was  due  to  the  king  by  Fleta,!.  i,c.  10. 
the  common  law,  the  fees  of  certaine  excepted,  as  in  the  statute  9  H.  3- 
ofprarogaHva  reg^,  cap.  1,  a{^>eareth.  l'^H%\  «6. 

Bot.  Finiam.    6  Johan.  Stat.  Praerog.    R(%.  c.  1. 

But  if  a  man  holdeth  lands  of  the  king  by  knights  service,  as  \}»]  Bract,  ub. 
of  an  honor  or  manner,  &c.  [b\  in  Aat  case  the  king  shall  onely  !?£!?'^»', 
have  the  lands  holden  of  him,  and  not  of  any  other.    Yet  by  ^  £^.^4.' 
reason  of  tenures  of  the  king  by  imights  service  of  certaine  5  £*  3.  5. 
honours,  (while  they  were  in  the  king's  hands)  the  king  (as  some  47  £•  3-  s^* 
have  said)  had  (as  it  were  by  prescription^  his  prerogative,  viz.  *9  ^:  ^'   ^r. 
RaU^  hage  net  bonony  9ni  Peoeret^  ana  so  of  lands  holden  ^s^^^x^/^, 
by  knights  service  of  the  duchy  of  Lancaster  in  the  county  (aR^^Abr.*^ 
palatine  (1).  503.; 

Mnben 


.  (1)  Rot  Pari.  11  H.  6.  n.  57.  Simile  pro  ducatu  Comub.  Rot.  Pari. 
18  H.  6.  n.  43.  Ryleys  escheat  m.  4  and  5  E.  1.  Rot.  30.  Nota,  as  to  the 
asaeieni  honor  of  Peverdy  the  tenure  of  that  is  in  capite,  but  some  9ieto  additions 
to  the  honor  are  not  so.  P.  7  Jac.  Ley  7.  Clarke's  case.  Vid.  tamen  P.  17  Jac. 
Churche*s  case,  Ley  53,  Jbr  there  it  was  Jbundy  that  tenure  of  the  honor  tf 
'Ptverd  is  tenure  in  capite,  as  td  the  manor  of  Woodham  Mortimer,  Hal.  MSS. 
— By  a  tenure  in  capite  in  this  note,  lord  Hale  means  a  tenure  of  the  king  ut 
de  eorond  in  contracustinction  to  a  tenure  of  him  ut  de  honore.  In  the  time  of 
lord  Coke  it  was  the  fashion  to  denominate  itiejbrmer  a  tenure  ut  depersond 
regis ;  and  as  to  the  latter^  it  was  not  allowed  to  be  a  tenure  in  ctqtite.  But 
Voir.  I.  X  mr.Madox 
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Tc]  8i€o.  17^  [t]  When  an.  beiFo  haib^  bin  in  ^vvord*  t»  tbe  kin^by  leisoa  of 
B  h's^^  a  teniure  in  cc^nie,  after  his  full  age  he  must  sueh^ary^  whiobia 
?it.  JUvery^6o.  ^^^^  ^  veare's  profit  of  hia  laadar  hdden^  Sut  if  ha  be  of  fiiU 
Vid.  Sect.  154.  age  at  the  time  of  the  dealh  of  his  aneester,  then  he  shall  j^  for 
(F.  N.  B.  lands  in  possession  a  whole  yeatse's  profit  for  priimr  semm  .*  but 

^55  ^)  if  it  beo£a  reversion  expectant  ti^^pn.an  estate  for  life^  ar  tenant 

in  dower,  tenant  by  the  curtesie,  or  tenant  for  life,  then  he  shaU 

pay  but  the  moiety  of  one  yeare's  profit. 
[<2]  1  Bl.  Dier.        [d]  If  the  heire  be  in  ward  by  reason  of  a  tenure  «rf  am^bonoor 
1^^'  or  manner,  (except  aa  before)  he  shall  not  sue  liveriey  but  an 

U]  33  H.  8.  tlL  ouster  U.maine  cum  exiubusy  albeit  he  never  made  tender,  [e]  And 
Lv.  Br.  63.        if  he  be  of  full  age,  the  king  shall  have  no  primer  seisin^  but 

reliefe.     But  where  the  tenure  is  in  capite^  there  the  king  shall 

have  the-meane  profits  untill  the  tenner  be  made;  and  if  the 

Render  be  made,  and  not  duely  pnrsuedi  the  king  shdl  also  hare 

all  the  meane  profits^ 
m  3a  a  8.  [/]  He  that  holdeth  of  the  king  by  socage  in  diie!^,  and 
lAfv.  Br.  60.  diem,  his  heire  of  full  age,  the  king  ^aU  have  livery  Bxid^prmer 
^^  R  &^'  MUf'n  onely  of  the  lands  so  holden>  and  not  of  the  land*  holdtoof 
Suiif.  13.^'.  others.  [^1  But  if  the  heire  of  such  a  tenant  in  socage  in  chiefe 
[g]  ao£L  Dy.  be  wiilttn  the  age  of  fourteene  at  the  death  of  Iris  anoestm^  he 
A69.  shall  neidler  sue  livery,  nor  ^sy  primer  seisin^  either  then  or  any 

F.N^B.a6l^b.   time  after:  and  the  reason  thereof  is,  f6r  that-  the  cuslo^e  of 

his  body  and  lands  in  that  case-  belong  to  the  prochein  amy^  as 
[A]F.N3.a6e*  gardSan  in  socage.  J[A]  Neither  shnll  the  king  have  primer 
?i    fVlZl.       seidn  of  lands  holden  m  burgage,  (as  some  have  said)  for  that  if 
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Iiv.64,  Note,  there  is  a  generall  livery,  and  a  speciall  liveiy,     A 

generall  livery  hath  two  properties-. 

First,  it  is  full  of  charge  to  the  heire,  fdr  he  must  haive^  an 

office  in  every  county  fmre  he  hath-  land,'  or  else  he*  cannot 

sue  a  generall  livery,   and  he  must  sue  out  his  writ  of  eeiatt 

prohand^y  Sfe» 
[0  46E.  3.  33.       [t]  The  second  property  is,  thkit  it  is  ifbU  of  dangers  fit«t».it 
^"^  H  fi  ^^s  h    ^^^"'^^^^  ^  htm  .for.  ever  after  to  denie  any  tenure  found  in 
^*  H  6  ^o        ^^  office :  secondly,  if  livery  be  not  sued  of  all  and  of  every 
39  Ass.  8.  *       parcell  which  the  kin|  ought  to  have^,  wfaethl^rilS  btrfoimd  i«iibe 
PI.  Com.  Count,  ofioa.  oc  not  found  (toe  a  generall  livery  cooU'.not  heroued  by 
of  Leicester's      piu;cels^  the  livery  is  void)  and  the  king  mayt  r«ejae.  thor.kusd% 
&T'(  ^19  R.' a   and  be. answered  ofthe  raed^e  pixrfitB.    So  it  ia^if  the  o&e^br 
Liv.  ftS:         '  insufficient^  or  the  prooene  wheieof  the.  liveqr  was  madi»  be- 
a  H.  7.  fol.  14.  msuSoiaal^ 
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mr.  Madox  very  justly  animadverts  on  lord  'Coke  and  his  cotemponriiB%,  as. 
well  for  calling  any  tenure  of  the  king  a  tenure  iU  de  person^  by  way  of  dis- 
tinction, as  for  not  allowing  a  tenure  ut  de  honare  to  De  a  tenure  tn  capite. 
He  observes,  that  all  tenures  of  the  king  are  of  Ms  person,  and  that  in  order  to 
distinguiBh:aoeuc8tely  between  lands  original^hAiea  imnmdiakfy.c£.ii^  king 
and  diose  holden  immediaidy  of  him  in  consequence  of  the  escheat  of -anthonor 
or  bacony,  we  sboidd  call  the  tenure  of  those.  o£  the^ris^  descriatum<a  tamma 
tU  de  caroni  andthat.of  the  second  a  tenure  u$.  de  konore.     Forner  herinsiats^ 
that  tenure,  in  capiie  of  the  king  is  holding,  immedhtfify  of  him.  wittoal'itihe 
interposition  o£  any  mesne  lord,>  and  conaeqnenily  that  a.tflBnpa;ofi  th^^-kangi 
ut  de'honore  is  eqnaUy*  in  capite  with  a  tenune>  tdde  cofon&f.  thmi^i  ini;OtlaBr 
respaota  theretcertainly  aie  very  important  diffe9ence»  batawens  the  two^.  suc^ 
aa.x«Bder  it:  highly  neceaaai^  to  preaerva^a.dtttinctfaBi    Sea»Mad»  BttrcHb^ 
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iiuiiill'ciehti  di*  dl^  like,  the  Iciisg  shall  reseisd,  as  is  aforesaid'. 
fa]  Therefore  for  di^  ^ase  of  the  heire,  arid  for  avoydinff  of  such  W  i  H.  4. 6.  b. 
itehj^,  thfe  hetfe  for  the  most  part  sueth  out'  a  specisjl  livery,  37  H.  8.  Estop, 
ikrfiich  contdinetih  a  beheficiall  pardon  and  savetli  the  said' charges,  ^ViVb-aaa 
drid'prdventeth  the  said  condu^ion,  4ndthe  otKer  daingers;  which  Scuriieid'scase! 
DSdg  of  gface,  and  not'  of  rfght,  as  tKe  geneVall  Hve^  is,  the  king  Tr.  8  J».  io  cur. 
may  well  and  justly  take  more  for  a  speciall  livery,  thau  for  a  Ward.  93  £1. 
^lirdl,  (6if  tJlfe  causes'  aforesaid,  but*  ever  with  such  modferation  ^l^L^V'^ 
tor  the  heire  may  cheerfully  goe  through  therewith.  ^j^^  lir.  56^ 

NiJte,  tHata  live^  is  in  nature  of  a  restitution,  which  is  to  be  .^  £  *     ' 
taki^  favoiirably :  for  if  liveiy  be  made'  of  a  manrior  cum  jferti-  5  E.  ij.  6. 
neritiis,  the  Heire  shall  thereby  have  the  advowson  appendant.  37  Ass.  48. 
OtHeiWise  it  is  grants  iJy  letters  patents.  PI.  Com.  35a. 

Since  the  dnie  iM  Litlleton  wrote  [c]  tliere  is  a  court  of  w?rda  /J^ocf  (sl'l ) 
ahd  Hverie6'  cJrected  by  authority,  of  paxlian^ent  concerning  die  jp]  3a  k.  8. 46. 
ordc^of  the  king's  wards,  &c.  to  be  holden  before  tHe  master  of  33H.a»caDsai. 

the  wards  and  the  councell  of  that  court  appointed  byf  (4  In»t.  188.) 
py  ^  n  tHoB^e  acts:    This  hath  (^  made  sucli  a  manitold  altera- 
I     jj     I  tioh,  ad  were  tod  long  Here  to  be  iiperted,  and  dotK 
belong  to  (diother  treatise  mentioned  in  the  Epistle  of 
die  JuHsdiction  of  Courts,  where  it  were  necessary,^  that  the  true 
juti)s8}clton  of  thaf  court  should  be  set  downe,  a  matter  of  nci 
great  diffidulty,  seeing  it  began  so  late  by  authority  of  parliament^ 
Anrf  siHce  Littleton  8  time,  [dl  there  is  a  right  prorfitable  statute  [flaE.A«*'*» 
mddb  Coticerning'the  finding  of  offices  and  other  things,  not  onely  (9^*  *^) 
concerning  the  king's  wards,  or  their' rights  and  possessions,  ^ut 
sottfk  6thet*  provisions'  ve^  beneficial!  for  the  subject,  in  all  to 
thtf  number  of  12.     [e]  1.  lliat  such  persons  as  lio\a  for  tearme  [e]4E.4.a3' 
of  Vekt^s;  or^bycopVof  court  roll,  or  have  any  rent*  common  or  §?^*?;^^'  ., 
DToWo^^rf^y  out  of  any  lands  found  in  a^yoffide,  whereby  die  BrTa? 
KiDff  is  mtituled  to  the  wardship  of  the  lands^  or  tenements,  or  to 
the  f&rfeitiif  b  of  the  lands  or  tenements  upon 'a£ta[inder  of  treajebn^ 
felony,  prcemu^ire^  or  aiiy  other  offence,  yel  ij&y  they  have,  hlfcJd, 
enjoy,  and  perceive  dieir  several  estates,  interests,  ancl  pronts, 
aluOti|(h  they  \^  not 'found  in  the  office.    And  this  beinz  a  bene* 
ficiall  la^,  the  estates  of  tenant  by  statute  staple  merchant*^  and 
de^l  afid  executors  that  hold  lands  for  payment  of  debts,'  are  • 

taken  to  be  within  t&e  benefit  of  the  clause :  f /]  and  so  is  a  [/]  ^4  EUz. 
dbutt  in  14  JE^  D/er  cleered.  .  .        ,^»i«»fo.3i9. 

2.  Where  it  it  found,  that  the  heire' is' of  fewer  yeares  than  In 
trutfihe  is,  he  shall  not  be  concluded  hereby,  [g]^but  every  such  W  sMar. 
Keife  at  his  vety  full  age  may  prosecilte  a  writ  o{  ietate  frobdnda^  ^^^  *S^*' 
1^^  sai^  his'  liVfery  of  ouster  le  maine:  in  whicli  case'  he  had  no 
remedy,  by  the  common  law.  . 

[rf]  3.  w1fi6re  oii'e'petsoh  or  more  be  found  heirj^'  where  anbtner  W  *^  J*'^"  V' 
(jbtwm  is  heire,  the  pdrtie  grieved  harf  no  remedfy. ,._.,_.  1  .  ?«  r  "16. 

4V  Of  where'  ohe  petkpn  or  nibref  be  found  heire  in  pn^  coux^yn  30  Ass.  a8. 
and  adother  pehoti  oi  persons  found  h'eire  in  anbther  county,  4  Co.^  &  60. 
diere  could  hft^e  beenb  no  interpleading. .  Sadie?  s  case. , 

g.  Of  if  ah^pl^rsoti  be  i^jkrulv  found  by  o&ce' lupatlcke,  or  ^SJ^-c^'^** 
ideqty  or  d^koj^  the  pirty 'grieved, may  traverse  die,  saTd  offices;  5  E.4.  4! 
^d'y^u^may'readi^'in  iten*s  casb  how  the  office  shall  be  traversed  le  E.  4. 4. 
upoflttUb  acL  .1  ,iH.7. 14. 

[file.  Wh^re  it!.' is'  untruly  found  by  office,  that  anjr  persqn  * ^ 7- 1«- 
attalaitobf  be^bil',f4^1ony,pr|7r^unfVe^^  3I{'  y\  \^[ 

T.HLB.  aaa,  19  It- a.  livery  a8.  F,  N,B-»9a0«.  700.4^45.  Ken's  case 
67  4  K  4.  33^  u>  Hf.  6.  19.  4  Co.  56, 6cc.  SadE?4  cue.  aa  U.  8.  Entre  Cong 
'r.  ifts,     14  ^3;  cap;  14. 
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the  party  grieved,  having  just  title  of  freehold,  shall  have  his 
travers  or  monstrans  de  droit  (without  bemg  driven  by  this  double 
matter  of  record  to  his  petition  of  right  as  he  was  before  this 
statute)  which  is  much  more  speedy  than  the  petition ;  for  upoa 
the  petition  there  be  foure  writs  of  search,  and  every  one  most 
have  40  dayes  before  the  serving,  and  now  but  two  writs  of 
search, 
[r]  Vide  6  Co.  [c]  7.  Where  an  office  is  found  by  these  words  or  the  like, 
«.  Wheeler's  ^^^  ^  g^^g  ^/  ^^  quibus  tenementa  pradicta  tenentur^  juratores 
""^  pned^  ignoranty  or  holden  of  the  king  per  jua  iervUiajuraiores 

ignorant,  it  shaJl  not  be  taken  for  any  immediate  tenure  of  the  kinf 
in  chiefe,  but  in  such  cases  a  nuUus  inquirendum  to  be  awarded, 
as  hath  beene  accustomed  of  old  time.  This  branch  hath  beene 
IS  Elis.  ^^^  W  expounded ;  for  if  the  first  office  finde  a  tenure  of  the 
ier,  fo.  399.  a.  king  per  qua  seroitta,  S^c.  yet  if  upon  the  meliiu  inquirendum  the 
8  Co.  168.  Paris  tenure  be  found  of  a  subject,  the  first  office  hath  lost  his  force 
Stoughter's  j^^  sensum  hujus  statuti^  and  need  not  be  traversed,  and  the  mdSks^ 
^^***  ^c.  is  in  nature  of  the  diem  clausit  extremum  or  mandamus,  Sfc, 

And  this  was  but  a  declaration  of  the  ancient  common  law,  as  by 
the  words  of  the  statute  fas  hath  beene  accustomed  qfoldj  it  ap- 
peared) ;  but  if  upon  the  rndOU  it  be  found  againe  as  uncertainly 
IS  Ells.  Dier      as  before  is  said,  then  it  is  in  judgement  of  law  a  tenure  in  capite, 
3^*  and  so  it  was  before  the  making  of  this  act,  and  so  are  the  bookes 

*oH^J  s  b         *^  speake  hereof  to  be  intended ;  but  if  upon  the  melOis  a  tenure 

be  found  of  the  king  ut  de  manerio  per  qua  serviiiOf  ifc»  it  shall 
be  taken  for  knights  service. 

8.  Where  it  is  found  that  lands,  &c.  are  holden  of  the  king 
immediately,  where  in  truth  they  are  holden  of  a  common  person 
and  not  of  the  king  immediately,  and  that  the  heire  is  withm  age, 
such  heire  within  age  shall  have  his  traverse,  &c.  which  he  could 
not  have  had  by  the  common  law. 

p.  The  meane  lords  of  whom  the  lands  are  holden,  which  the 
king  hath  by  his  prerogative  during  the  minority  of  the  heire, 
shall  receive  and  take  such  rents  as  are  due  unto  them  by  the 
hands  of  such  of  the  king's  officers  as  receive  the  profits  of 
the  same  lands,  where  before  that  act,  the  lords  used  to  spare 
the  rents  due,  &c,  during  the  king's  possession,  and  after  livery 
*  sued  charged  the  heire  with  all  the  arrearages. 

lo.  There  is  a  provision  for  offices  found  before  the  statute  or 
before  the  soth  day  of  March  next  after  the  act. 

XI.  A  speciall  clause  is,  that  a  scire Jac'  shall  be  awarded  upon 
every  travers  by  force  of  this  act,  and  where  the  party  was  put  to 
his  petition,  there  upon  the  travers  there  shall  be  two  writs  of 
search  granted. 

la.  And  lastly,  if  judgement  shall  be  given  a^nst  the  king 

upon  a  travers  by  vertue  of  this  act,  all  former  rights  appearing 

of  record  are  saved  to  the  king.    But  albeit  these  points  are  most 

necessary  to  be  knowne,  yet  let  us  now  retume  to  Littleton. 

15  £.4. 13.  Littleton  warily  and  materially  (treating  of  a  common  person) 

*^w  «  ***        ^^^  holden  of  him^  for  he  shall  have  nothing  in  ward  but 

3H  7  6**        ***^  ^^*^**  "  hoXA&i  of  him.    But  the  king  by  his 

0^  prerogative  shall  not  onely  have  such  lands  and  r^S.T 
tenements,  which  (as  hath  been  said)  the  heire  of  his  I  «  J 
tenant  by  knight  service  in  capite  holdeth  of  others,  but 
such  inheritances  also  as  are  not  holden  at  all  of  any,  as  rent 
charges,  rent  secke,  fa3rres,  markets,  warrens,  annuities,  and  the 
like ;  and  so  is  the  law  cleerely  holden  at  this  day,  as  it  hath 
beene  resolved ;  and  so  experience  teacheth,  that  the  king  b^ 

his 
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hiB  prerogative  ^iven  to  him  by  the  ancient  common  law  shall 
have  those  inheritances  not  holden,  and  so  the  muere  made  by 
[o]  Siaufid/ord  is  cleered  and  made  without  question.  [4  Stanf.  Pner. 

The  law  is  changed  since  Littleton  wrote  in  many  cases  both  ^^'  ^' 
for  the  mariage  of  the  body,  and  for  the  wardship  of*  the  lands, 
and  a  farre  greater  benefit  given  to  the  lords  than  the  common 
law  gave  them,  and  some  advantage  given  to  the  heiresi  which . 
before  thev  had  not,  which  shall  be  touched  briefly. 

If  the  father  had  made  an  estate  for  life  or  a  gift  in  taile  of  Meriebridge, 
lands  holden  by  knights  service  to  his  eldest  sonne,  or  other  heire  ^  ^'     ^ 
apparent  within  age,  the  remainder  in  fee  to  any  other^and  dyed,  ,^  ^^  ^^' 
the  heire  should  not  have  beene  in  ward ;  for  this  was  out  of  the  33  h.  6, 14. 
statute  of  Meriebridge.    But  at  this  day  die  heire  shall  be  in  that 
case  in  ward  for  his  Dody,  and  a  third  part  of  his  land. 

Sa]  So  if  the  fiither  had  infeofifed  his  eldest  sonne  within  age  H  3i,£-  3* 
a  stranger  and  the  heires  of  the  sonne,  wad  died,  the  sonne  ^jj^g^'^  ^^* 
should  have  beene  out  of  ward ;  but  at  this  day  he  shall  be  in  ward        *  *  ^4- 
for  his  body,  and  for  a  third  part  of  his  moity.    [b]  So  if  the  ^^^^^'  ^'  ^^ 
&ther  had  infeoffed  any  of  his  younger  sonnes  or  oUiers  for  the  ^^'%^^ 
making  of  his  wife  a  joynture,  or  for  the  advancement  of  his  gjr  G«»rge  Cur- 
daughters,  or.  for  the  payment  of  his  debts,  and  after  infeoffe  and  son's  case. 
convey  the  land  to  his  heire  and  dyed,  his  heire  within  age,  his  10  £!»•  9<^« 
heire  should  not  have  beene  in  ward;  because  he  was  bound  by  ^^.*  '^' 
tbe  law  of  nature  and  nations  to  provide  for  them ;  but  now  in  aU  ^g  -g^  ^J^ 
tiiese  cases  the  heire  shall  be  in  ward  for  his  body,  and  a  third  5  Maris  158. 
part  of  the  land,  and  all  this  eroweth  by  construction  upon  the 
statutes  of  3a  and  34  H.  8.    [e]  But  if  either  the  eldest  sonne,  or  \fl^o  Co.  83. 
any  of  the  younger  sonnes  purchase  lands  of  his  father,  which  are  l^^,  ^^^ 
holden  by  knights  service,  bonSJidef  for  the  reasonable  value,  this 
is  out  of  those  statutes,  and  the  heire  shall  neither  be  in  ward, 
nor  pay  primer  seisin, 

^d  in  all  the  cases  abovesaid,  (for  example)  if  afeofiment  be 
made  to  the  use  of  his  wife  for  life,  or  to  the  use  of  any  of  his 
younger  sonnes  for  life,  or  to  the  use  of  some  persons  for  life  for 
payment  of  debts,  and  upon  all  these  estates  a  remainder  is 
limited  over,  if  the  wife  or  tena9t  for  life  dye  in  the  life  of  the 
father,  [d]  or  if  it  be  conveyed  to  the  use  of  the  wife  or  younger  ^  9  Co.  91 . 
children  in  fee,  or  fee-taile,  or  in  fee  for  pajrment  of  debts,  and  Bingbam'tca 
these  lands  are  conveyed  away  in  the  life  tune  of  the  father,  after  ^  ^°*  ^^ 
the  decease  of  the  father  no  wardship,  &c.  accrueth  by  force  of  3"^  ^^1 
any  of  the  said  statutes,  for  such  estates  must  continue  till  the  Digbje'scase. 
title  of  wardship  doe  grow  (1). 

[e]  If  the  father  convey  his  lands  holden  by  km'ehts  service  [4  uBils* 
either  of  the  kine  or  of  any  meane  lord  to  his  middle  sonne  in  ^^  308. 
taile,  the  remainder  to  theyounrat  sonne  in  fee,  and  dyeth,  the  pj^^^' 
eldest  being  within  age,  and  the  sing  or  lord  seize  the  Body  and  ^  q^  ^'  g^ 
two  parts  of  the  land,  if  the  middle  brother  dye  without  issue,  the  Bingham'  <»9e, 
king  or  die  lord  shall  not  hqye  any  benefit  of  the  statute  against  •nd  Nortbcot's 
him  in  remainder ;  for  the  statute  was  once  sadsfied,  and  the  sta-  ^^*^  ^    . 
tute  eztendeth  not  to  him  in  remainder.  ^^  Lmy's 

[/'}  If  there  be  a  grand&ther,  father,  and  divers  sonnes,  and  c^^,' 
the  grandfather  in  tlie  life  of  the  father  convey  his  lands  holden  r/*]  6 Co.  77* 
by  knights  service  to  any  of  the  sonnes,  this  is  out  of  the  statute  Sir  George  Cur- 
of  33  H.  8.  and  if  the  grandfi»ther  die,  there  is  neither  wardship  fj^^;r,e,. 

(1)  Vid.  Trin.  8  Jac  Xeyai.  ABicock's  case.    HaLMSS. 

x3 
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nor  primer  seisin  due ;  for  the  fadiqr  hath  the  imiqedjate  c^re  sf 

his  sons  (2).    B14  if  the  father  be  dead,  the0  the  care  of  them 

belones  to  the  grandfather,  and  then  if  the  grandfather  convey 

any  of  the  lands  to  any  of  Uie  sonnes,  it  is  within  the  said  statute: 

M 10  Co.  83.      ^Jj  and  a  conveyance  to  the  use  of  any  of  his  coIlateraU  bloody 

^^  ^^ftS'*     n^ich  is  not  his  heire  apparent,  is  out  of  the  said  statute.    Anid 

Ditf  385.  ^^  ^'^  conveyances  either  by  father  or  mother  to  or  to  the  use  9f 

bastard  children  out  of  the  statute ;  for  gui  e^  iamnaiQ  coitu  nas" 

cunbiry  inter  Itberqs  non  computentur*   And  the  orejamble  qpjeaketh 

of  lawfull  generaticns.   If  a  n^m  s^is^d  of  lanos  bplden  in  socage 

conv^  them  to  the  use  of  his  wife,  or  of  his  children,  or  pjpiyoQi^t 

of  his  debts,  and  after  purchase  lands  bolden  by  kpights  seryice 

in  capite,  and  dieth,  hi^  heire  within  a^e,  the  ^ng  shall  hije  no 

ih]  LeoD.  part  of  the  socage  land,   [h]  Byt  if  in  that  ca$e  hie  had  by  hia  "w^l 

LoTey*s  owe,      m  writmg  devised  his  socage  lands  in  fee,  and  after  purd^ased 

vbi  supra.  lands  holden  in  capites  and  dietli,  the  king  shcJl  have  90  xnucb  pf 

W.*^.      the«Kagel«nds«Swffln.AeafiiUtlurd«^  ThebendStej 

3  Co.  $5,]6cc.      ^^  S^^^  ^  ^^  subject  by  those  acts  of  parhament,  were,  that 

tenants  in  fee  simple  might  devise  their  lands  by  their  lasf  wills 
in  writing  in  such  manner  and  forme,  as  by  ^e  sai^  acts  np- 
peareth ;  also  that  the  father  might  infeoffe  bis  eldest  sonpe  or 
other  heire  lineall  or  collateral!  of  his  Jands  holden  by  ]uughts 
service,  and  two  parts  of  the  lands  shall  be  out  of  ward.  Ana  in 
*  8  Co.  163.  *  Might* g  case  you  shall  reade  excellent  matter  of  est^^  made 
Might'ftcaic.       upon  collusion  (3). 

And  both  the  statutes  of  32  and  34  H»  8,  concprpiof^  .wills 

and  wardships  are  many  wayes  prejudicial!  to  the  heire§;   as, 

taking  one  example  for  many,  if  tenant  by' knights  * 

0C3*  service  make  a  feoifment  in  fee  to  the  use  of  his  r78.n 

wife  and  her  heires,  or  to  the  use  of  a  younger  sonne  Ik*! 

and  his  heires,  or  wholly  for  the  payment  of  nis  debts; 

Lccm.  Lovey'c     in  these  cases,  although  nothing  at  all  of  the  lands  so  bold^  de« 

case,  abi  supra,  goend  to  the  heire,  but  he  Is  aigherited  of  the  same,  yet  his  body 

IX  ir^')67  ^^^  ^^  ^  ward.    But  this  for  a  little  taste  may  suffice.    More 

hereof  you  may  reade*  in  my  Reports  in  the  several  cases  noted 
in  the  marg^nt. 

SiS.  61.  "  ^^  W^/'  r?)ful§^ly  is  one  and  ti^enty  yeayes. 

a  H.  5.  4. 

(6  Co.  ao.  "  Intendment  of  the  laxo."    Intendment,  u  f .  i^te/lectuSi  the  un- 

Aote  ^3.  a.  derstanding  or  intelligence  of '^e  law.    Regularly  judgea  9Ught 

loH  6*^8  ^^  adjudge  according  to  the  commop  iptendment  qf  lai^« 

ft  I  E."ft.'83«.  %  intendment  of  l^  eyeyy  parppo  bjr  i^ector  of  a  c|iurch  is 

a7H.fTo.  10.  Si^ppose^ 

-^— ^^■^**^^^^^-^^^^^"-^-^*——     ■  —  ■  - — - — — — _  _  _    _     _     -  _    _    _ 

(3)  Grandjather  enfeajfe  the  father  and  his  son  injet;,  qnd  die^.  Thejbtker 
b^g  2fJ^  ^k^  **^«  ^  ^'oeiy  of  tHe  third  part  of  a  moictu,  Trin.  »  Sac. 
Ley  31.  Craaieys  case.  But  if  feoffment  he  to  dauJkter  ai^  wsr  husband,  ihey 
oueht  to  sue  Koefy'  of  the  Hvhdfe,  for  JoiJ  are  'chilAfen  <mihin  the  statute, 
MTgJac.  L(y  41.  Bacon*s  ca^e,  et  ibi4.  43:'  0eer's '^case.  IfaL  MSS,^ 
[Note  40.]        '  " ^  .  ^       .y 

(3)  Lands  are  pyen  to  husband  and  toife  qnil  the  heires  of  the  husbfind. 
Husband  'and  m/ejoin  ih  tfjme  come  ceo  to  the  use  of  the  ftu^band  and  ^fii,  and 
to  the  heire^  of  the  body  of  ihe  husband,  remainder'  goer.  The  husband  dies. 
The  to^fe  skaI*not  sue  hvery,  because  it  wts  oTmnedly  a  purchase  to  the  husband 
and  uyyfe,  and  she  had  na  a  greater  estate  tmenoards.  T.  15  Jac.  Lev  51- 
Maifield's  case.    0aL  MSS^[Not^  ^1 .  ] 
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mppoiod  to  be  reBident  on  hk  hencRee,  imlesse  the  contrary  1>e 
pMved. 

X)i  cMnBKRi  inteii^bneiit  one  part  of  a  nannor  shan  not  h^  of 
fliMfther  ftjiliuo  than  the  too* 

Of  mammon  inleDdnietot  e^iAl  shall  not  be  supposed  to  lye  made 
br  eolkiMoii,  In  facto  mtod  se  Itabet  ad  honum  ef  malum,  mams 
196  oOMOy  ^fuam  at  mtno  icx  tfHtfttut,  Lb6x  tntcndii  vtcvnum  vidhn 
Jutita  idiT.  NvMa  imposMika  atd  tn/htmesta  ^unt  pretsuifttnAtf 
xttfti  ^Mftdm  ^  hoffftta,  €f  posstofua*  Jucx  semper  tnhfnatt  att&d  'con- 
"veftkrwtiom.  As  in  this  case,  the  gsnrdiaii  niall  have  ^  custody 
of  tiie  landuntill  ^tue  heire  come  to  his  f\ill  ase  of  one  ^d  twenty 
yettrci;  %ecaiise  by  idtendment  of  law  tiie  neire  is  not  able  to 
doefaaigbtB  serriee  before  (bat  ttge,  Which  fs  gitmhded  upon  ap- 
parent reason.  There  note,  that  llHe  Itill  ftge  ot  A  man  or  womao 
to  Alien,  ^leuise,  let,  contract,  lAc.  is  one  and  twenty  yeares,  the 
cMH  hm  ite  and  twenty  yelM^,  for  tfien  the  Romanes  occonnted 
men  tO'have  jienam  maturHatem^  and  the  Lombards  at  eighteene 
yeares.       * 

'^  If  sunk  heire  be  not  married  at  the  time  of  the  death  of  his  Vide  BrittoD, 
ancestor^  8^P  Ancestor  Is  derived  of  the  Latine  word  antecessor,  ^'  ^^' 
and  in  law  ^ere  is  a  diference  between  antecessor  and  prtede- 
cesser.  For  antecessor  is  applied  to  a  natural  person,  as  J.  S.  elt 
antecessores  sui;  but  predecessor  is  applied  to  a  body  politique  or 
corporate,  as  Episcopus  London*  et  pmedecessores  sui.  Rector  de 
D.  et  pnedeoessores  sui,  Sfc 

"  But  if  such  tenant  dieth,  his  heire  female  being  of  the  age  of  Glanyil.  lib.  7. 
14.  yeares,  t^r    And  the  reason,  as  i  finde  in  antiquity,  where-  ^P-  *•  Mirrur, 
fore  the  law  gave  the  marii^  of  the  heire  female  if  ^  were  Brittoii*fo[.  ^ 
wkhin  tfie  age  of  fourteene,  and  diat  she  ^ould  not  marry  her-  iga.  b/ 
self,  was,  pur  oeo  que  les  heires  females  de  nostre  terre  ne  se  marie^  39  U.  6,  cap.  9. 
romt  a  nous  enemies,  et  douftt  il  nous  cotiendroit  lour  homage 
prendre,  sieux  sejneissent  marier  a  lour  volunt.    This  is  a  speciall 
age  for  an  heire  lemale  to  be  out  of  ward,  if  Ae  attaine  unto  it  in 
uie  life<<time  of  her  ancestor;  for  at  that  age  she  may  have  a  hus- 
band able  to  doe  knights  service.    A  woman  hath  seven  ages  for  35  H.  6.40. 
aevendl  purposes  appointed  to  her  by  law:  as,  seven  yearet  for'  Bractpn,Ub.«, 
the  lord  to  naye  aid  pur  fie  marier;  mne  yeares  to  deserve  dower ;  J^^j^b.  34a. 
t#elve  yeares  to  consent  to  manage ;  until  fourteene  yeares  to  be  ^  Co.  73.  b.) 
in  ward ;  fiHurteene  yeares  to  be  out  of  ward  if  ^e  attained  there- 
unto in  die  life  of  her  ancestor;  sixteene  yeares  for  to  tender  her 
nsriage  If  Ae  were  under  tiie  age  of  fourteene  at  the  death  of  her 
ancestor ;  and  one  and  twenty  yeares  to  alienate  her  lands  goodtf 
andchattdls. 

A  man  also  by  the  law  for  severdll  purposes  hatb  divers  ages  34  £.  1.  Sut.3. 
assigned  unto  hnn,  viz.  twehre  yeares  to  take  tfie  oath  of  allegiance  ClanTiL  lib.  ^^ 
m  Uie  tome  or  leet;  fourteene  yeares  to  consent  to  mari^;  mStoi^'*'^ 
fourteene  yeares  for  the  heire  in  socage  to  choose  his^  gardian,  BncTon,  lib.  2# 
and  fourteene  yeares  is  also  accountea  hi^  a^  of  discretion;  cap. 37.' 
ftfteene  yeares  for  the  lord  to  have  aid  purjairefltz  chivalerf  F.  N.^B.aoa. 
under  one  and  twenty  to  be  in  ward  to  the  lord  by  knights  ser-  ^i??"^^'  *^^' 
vice ;  under  fourteene  to  be  in  ward  to  gardian  in  socage ;  four-    ^'^ 
teenetobeoutofwardof^ardian  in  socage;  and  one  and  twenty 
to  be  out  of  ward  of  gardian  in  chivalriei  and  to  aUen  his  lands 
goods  and  chattels. 

X  4  "  int 
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35  H.  6. 59.  «  But  iftuch  heire  female  he  toUhin  tfte  age  qf  14  ueares,  and 

St** ^*  ^*b      ^^^fMrriei,  S^c.  the  lord  shall  have  the  wirdshtp  cf  the  land"    But 
RN3J356.9&3.  P"^  ^^^  ^^^  ^^  ^^^^  cannot  have  the  wardship  of  the  land,  as' 
35  H.  6.40.        ^  ^e  loi^d  before  the  age  of  fourteene  granteth  over  the  wardship 

of  the  body,  in  this  case  the  grantee  2>f  the  body  cannot  enjoy  the 
benefit  of  the  two  veares,  because  he  cannot  hold  over  the  land, 
and  the  lord  which  hath  the  wardship  of  the  land  onlv  should 
lose  the  benefit  of  the  two  years,  because  he  hath  the  lands  onely, 
and  cannot  tender  any  mariage ;  therefore  in  this  case  the  heire 
female  shall  enter  into  her  land  at  her  age  of  14  yeares.  So  if  a 
tenant  holdeth  of  one  lord  by  prioritv>  and  of  another  by  posteri- 
ority *,  and  diethy  his  heire  female  within  the  age  oi  14  yeares,  the 
lord  by  posteriority  shall  have  the  lands  but  untill  her  age  of 
Brittoo,fol.i69.  14  yeares,  because  the  marriage  belon^eth  not  to  him.  Also  if 
35  H.  6.59.        ^Q  iQf^  marrieth  the  heire  female  within  the  two  yeares,  her 

husband  and  she  shall  presently  enter  into  the  lands :  for,  ces" 
ianU  causiy  cessat  effectus ;  et  cesiante  roHone  legis,  cessat  bene^ 
Jicium  leps. 
35  H.  6. 5a.  (C^  If  the  lord  tender  a  convenable  marriage  to  the  r79.n 

35  H.  6.  tit.       heire  within  the  two  yeares,  and  she  marry  elsewhere  I    ^^  *  J 
Gard.  71.  within  those  two  yeares,  the  lord  shall  not  have  the 

^^i)arde'8       forfeiture  of  the  marriage;  for  the  statute  giveth  the  two  yeares 
cate.  onely  to  make  a  tender. 

**•  And  if  the  lord  ndthin  the  said  ttoo  years  do  not  tender  such  mar" 
riage,  Sfc.  then  she  at  the  end  of  the  scud  two  yeares  may  enter^  and 
put  out  her  lard/*  This  is  so  evident,  as  it  needeth  no  explication. 

"  But  if  such  heire  Jemale  be  married  mthin  the  age  of  14  years 
F.  N.  B.  143*      in  the  life  of  her  ancestor,  and  her  ancestor  dieth^  she  bSn^  within 

the  age  of  14  years,  the  lord  shall  have  only  the  tvardshsp  of  the 
land  untill  the  age  qf  14.  years,  Sfc."  Note,  albeit  the  heire 
female  be  married  at  the  age  of  twelve  yeares  in  the  life  of  her 
ancestor,  (at  which  a^  she  may  consent  to  matrimony)  to  a 
man  of  full  age,  that  is  able  to  doe  knights  service,  yet  if  the 
ancestor  die  before  her  age  of  fourteene,  the^gardian  shall  have 
the  land  untill  her  age  of  fourteene,  because  (as  hath  beene 
said^  that  is  the  time  appointed  by  the  common  law.  And  so  if 
'  the  neire  male  be  married  in  the  life  of  the  ancestor  at  his  age 
of  fourteene  yeares,  and  the  ancestor  dieth,  the  lord  shall  have 
the  land  untill  the  ward  commedi  to  the  age  of  one  and  twenty. 

**  For  this  is  out  of  the  case  of  the  said  statute,  insomuch  as  the 
lord  cannot  tender  marriage  to  her  which  is  married." 

Natura  nonfadt  vacuum,  nee  lex  supervacuum.  The  law  doth, 
never  enforce  a  man  to  doe  a  vaine  thing. 

And  where  the  said  statute  of  fV.  1.  giveth  unto  the  lord  the 
said  two  yeares,  thereby  is  implyed,  that  if  he  dyeth  within  the 
two  yeares,  his  executors  or  administrators  shall  have  the  same. 
For^  when  the  statute  vesteth  an  interest  in  the  lord,  the  law 
giveth  the  same  to  his  executors  or  administrators.  Then  put 
case,  that  a  lord  hath  the  wardship  of  the  bodie  and  land  of  an 
Q7  H  8  3.  ^^^""^  female,  and  maketh  his  executor,  and  dyeth  before  her  age 
11  £.'3.  ^^  fourteene  yeares,  whether  the  executor  shall  have  the  two 

Exec.  77-      4  ^  3-  55'      ^8  Ais.  p.  7. 

*  Tke  vfordt  priority  and  posteriority  appear  to  rign^y  that  the  tenure  ef  the  one  Uvd  tt 
tfgrttter  onlijttity,  or  sMsted  before,  the  tenure  of  the  other  lord.    See  anU  93.  a. 

yeares. 


L.  2.  C.  4.  Sect.  104.     Of  Knights  Service,  [79.  a- 

yeares,  because  the  executor  is  not  lord.  But  I  take  it,  the 
executor  haying  the  wardship  of  the  body  and  land,  shidl  m  that 
case  have  the  two  yeares,  for  that  they  were  vested  in  the  lord(i). 

it  is  further  provided  by  the  said  statute,  that  if  the  lord  tender 
a  convenable  marriage  to  the.  heire  female  within  the  said  two 
yeares,  and  the  heire  female  refiiseth,  then  the  lord  shall  hold  3i  A«-  P*  ^6. 
the  land  untill  her  age  of  one  and  twentj  yeares,  and  further  (Cro.J1m.151.) 
untill  he  hath  levied  the  value  of  her  marriage.    But  if  the  lord 
doth  not  tender  a  marriage  within  the  two  jeares,  he  shall  lose 
the  value  of  the  marriage^  and  content  hunselfe  with  the  two  6  Co.  71.  L. 
yeares  value.  Dude's  cue. 


<^  For  before  the  said  sUOutey  S^c.  as  appeareik  by  the  rehearsaU 
and  ^nords  of  the  said  statute.**    Nota^  the  rehearsall  or  preamble 
«f  the  statute  is  a  good  meane  to  find  out  the  meaning  of  the  S^H-^'-Ss- 
statute,  and  as  it  were  a  key  to  open  the  understanding  thereof  (a).  ^^"^  7^' 
The  tender  of  a  marriage  to  an  heire  female  before  the  a^e  of 
fburteene  is  void,  which  must  be  understood  where  the  lord  may  35  H.&  59. 
hold  the  land  for  the  said  two  yeares,  for  then  the  statute  ap-  QQ^J^'iard 
pointeth  the  time  of  the  tender;  but  where  Ae  lord  cannot  have  Deide's'caae. 
the  two  yeares,  he  may  tender  a  marriage  to  the  heire  female  Britton  1^. 
at  anjr  time  after  the  age  of  twelve  and  before  fourteene^  for  so 
he  ought  have  done  at  the  common  law. 


Sect.  104. 

J^O  TEf  that  the  full  age  of  male  and  female,  accordiw  to  common 
speech,  is  said  the  age  (ff^i  yeares.    And  the  age  of  discretion  is 
called  the  age  of  14  yeares;  for  at  this  age,  the  infant  which  is  married 
tvithin  such  age  to  a  woman,  may  agree  or  disagree  to  such  marriage^ 

r\  F  fuU  age,  which  is  the  age  of  one  and  twenty,  and  of  the  age 

of  discretion,  which  is  the  age  of  fourteene  (3),  somewhat  hath  (^^  ^  ^') 

beene  spoken  before  (4) .    But  now  to  the  pdnt  of  agreement  or  ^  Hv.  Oaid. 

Br.  PI.  ultimo. 
S9  £•  3*  89*  33*       Pr«nr.  Reg.  c  6.       Tr.  94  £1U        Hot  849,  in  Bank  le  rov 
Beoistei^s  case. 

disagreement 


^1)  See  6  Co.  74,  a. 

(2)  Lord  Coke*s  manner  of  expressing  himself  on  the  operation  of  the 
preamble  in  the  construction  of  statutes  is  very  observable.  Instead  of  saying 
generally,  that  the  preamble  should  control  the  enacting  clauses,  or  of  limiting 
precisely  how  far  it  shall  have  that  effect,  which  wouM  have  been  attempting 
to  make  a  line  where  one  cannot  be  drawn,  he  cautiously  says,  that  it  is  a 
good  mean  to  find  out  the  intention.  The  authorities  referred  to  in  4  New 
Abr.  645,  will  serve  to  explain  by  instances,  what  sort  of  influence  the  pre- 
amble ought  to  have  in  expounding  statutes.  See  also  Hatt  on  Stat.  53. — 
[Note  4a.] 

(3)  It  seems  more  proper  to  consider  itodoe  as  ^the  age  of  discretion  for 
toomen ;  for  lord  Coke  himself  a  few  lines  lower  states  that,  to  be  their  time 
for  agreeing  or  disagreeing  to  a  marriage.  See  the  note  as  to  the  age  at  which 
infants  may  make  a  will  of  personalty,  post  89.  b. — [Note  43.] 

(4)  To  lord  Coke's  account  of  the  several  ages  of  a  man  and  womao^  which 
is  given  in  fol.  78.  b.  add  1  HaL  Hist.  Fl.  C.  17. 


Sect. 


dit^gr^eiaeiit  in  ibk  caae.    The  dmtmi  agreonent,  «r 

or  irftor, aadfor  the«nao  at  fiMOtoene  or  dte,  aad  thgic— edao 
new  oianriag^y  if  Ibey  ao  atgnee;  but  iliiagwy  ch^ 
O:^  caanot  before  the  aaid  a^ct,  and  then  Attj  ma^  f  T9»n 
4isagrae»  and  marae  agune  to  olhen  without  any  di-  |^  ^^  *  Jj 
varee ;  and  if  thay  once  after  give  coweaty  tfaey  oaa 
(1B0.Abr.341.  i^^ver  dU^ree  after (i).  If  amanofcheaffeof  ^artaenmainr 
alnstSa)  ^^  ^  ^  awoHwi 

I 

(1)  But  now  the  agreement  after  ttodve  or  JburUen  would  not  be  binding 

on  the  infimt,  jf  the  muxmgs  was  vitbout  banns,  or  by  iiemicf  md  mkhmi 

cotueni  ofpareniorguardian^tmi  tbeinfiiiit  wa0notavidowairwidower.;liMrlba 

a6  Gfio*  a«c.  33,  nuikes  aU  such  marriages  v«id.  In  vaadi^g  Ibis  aftaliite»  kshiniM 

be  attaiidad  to,  ihat  the  daua^  £ot  aoouUiag  tbe  laarria^is  of  ioftiMtt  wiihauft 

the  consent  of  parents  ar  yairjiians  i$  raitricted  to  namiiffes  by  Asaacf  /  ao 

that  tba  laartia^p  of  jsb  iamnt  vilbout  such  consent  mav  atiU  be  gaod,  wlieae 

ianns  are  aa^ularly  publishecl^  ualcss  a  djssant  is  opealy  dadaiad  by  the  paaoit 

or  giiaidian  m  tbeccbiucb  w  ch^iel  at  th^  time  of  pubUsbmgy  in  which  latter 

case  the  statute  loakes  the  banns  void.    Ab  to  mamages  wttmiut  ^either  Ueenm 

or  hatmSi  which  are  usually  tenned  dand^tme,  they  are  aiifoanM%  anauUed 

by  the  statute.    Note  that  Scotland  is  excepted  out  of  die  d6  Geo.  a*  <.  33.    In 

consequence  of  this,  so  much  of  the  act  as  was  calculated  ta  defeat  die  marriages 

of  minors  without  the  consent  of  parents  or  euardiansy  hath  been  frequently 

evaded  by*  going  into  Scotland  to  be  married  there  and  returning  into  England 

immediately  afterwards.     Indeed  the  validity  of  such  marriages  was  once 

questioned;  and  though  in  pnerd  marriages  are  governed  by  the  law  of  the 

countiy  in  which  the/  are  cS/Arated,  yet  it  was  doubM*  whether  the  lex  hd 

ought  to  be  applied  to  a  case  accoi^panied  with  circvaistances  so  strongly 

9iwun^  the  intent  to  evade  the  law  of  Xai^^and.    See  Burr.  4  part  vol.  2. 

page  1079.    But  this  point  seems  now  fullv  settled  in  ftvonr  of  the  Scotch 

marriagas  by  a  late  decision  of  the  court  of  arches,  which  was  afterwards  c<m- 

finned  in  the  court  ofddegates*    However  it  may  not  be  amiss  to  recollect, 

that  thtere  have  ^baan  pesaaaa  af  authorftgr  who  will  not  eShw  sudi  cases  of 

apparent  evasiattief  ahe  hnr  ofan^  coontiy  to  Ml  within  the  principte  of  which 

the  far  fast  is  indalgad.    Vmto  is  a  strong  paaoagc  to  this  efect  in  die  works 

of  o  P^t^  audiQr,  idiose  writings  on  the  avil  law  pe  ouich«steein(ad.    Ego 

ikt  existimOf  says  Huber,  after  putting  a  case  in  which  the  law  af  one  Dutch 

province  against  lH^^npaariige  of  minors  without  the  consent  of  guardians  was 

evaded  by  ruaniuf^  iusay  inta  ft**^**"*r  provinna  having  -a  diftranf  law,  Jkmte 

rem  num^Mi  perhnere  ad  eversionem  juris  nostrif  ac  idea  mm  nu^jutratus  h 

oiligaios  i  jure  gentium  efusmodi  nuphas  agnos/oere  et  rutas  habere*    BfJ'^ 

Wflg^  siutfeetuium  Mt^  eos  eetni^n  jue  genfistm  j^cere  vttkrty  jus  ctviuus  < 

im^Pfii  sstdjkeikiatei  4m  jmhik  tsg^bus  eentrarium,  sdentes  vokn^es  imjmiiuntus^ 

See  the  d^gBessias  me  cofj/Keim  i^um  dhfirsar^m  in  dioersis  smperiis  m  Hober. 

P^lrtaot  Jiur.  Rom.  page  538.    »  this  digression  ihe  reader  wiH  And  a  verj 

anfiiniOQg  dissertation  on  the  fear  feet,  and  dke  princmles  by  whidi  the  appli« 

oa^n  of  ii  ought  to  be  vecdbted,  expre^ed  cleMy  and  iHustrated  by  a 

varietir  of  OMaSy  more  partieiSarly  eodi  as  rehte  to  testaments,  marrii^ges,  and 

coptrac>s  ingtiiosd.    See  also  the  pnntad  Argument  against  Shivery  in  the 

case  of  Sommersett  the  Negro,  which  was  determined  in  B.  R.  Trin.  1 1  Geo.  3. 

A%67,  to  ^    Is  ia  there  a&mpted  to  prove  by  principles  of  reason  as  weU  as 

by  attthnwtifs,  liiat  the  feia  hoi  is  not  applicable  in  the  instance  ofstavery,  and 

Ibat  thoudb  a  negro  is  iKoaght  from  a  country  in  which  he  was  l^lfy  a 

aUve,  yet  be  ceases  to  be  so  and  gains  his  freedom  to  all  intents,  the  moment 

bip  natter  oaniea  him  into  odb  wh^re  domestic  slavery  is  npt  permitted. — 

[Note44-]  •  ^ 


Ji.2.  C.4.  iSect.105.      Of  Kni^ts  Service.  C79.  h. 

8  woman  Af  ihe  Kge  <^t,ea,  «tberi^  of  twelve  be  pur  w  irell 
dif  a^ee  ss  ^  inay^  ti^ou^  b^  were  of  tj^e  a^  of  cooMat :  be- 
cause in  contiscts  of  mMnmony,  «i^lu!F  both  nw4  be  bewiLt  <y 
(»ual  election  of  diwigieenwit  g,iyeit  tp  iiotln  wd  ip  ^  cosMrto, 
iitlie  woman  be f»fibe^eofcoo«ent,  and  the  atm  mAetia)- 

Sect.  105. 

jd  NO  if  tkegariian  in  chivslrie  doth  once  r^rrie  the  ward  within  hi$ 
"f^  age  ofiA  yeares  to  a  womqn,  ajfd  if  qfterjcard  at  hit  age  of  I4ytaret 
^e  disagfie  to  then  said  by  some,  tkfil  the  fiijiint  is  not  tied  by 

the  law  to  he  aggiT  hiiB^rdiaihfor  (hfit  fhf  g/irdian  had  oiKV 

the  marriage  y  ^i  f  ^  W</*  oace  out  ^'  /iff  pard  at  to  ihe 

fB&rd  (j/*  htf  (o^  :  ^  liad  one*  tbf  ratfrrifigf  of  him,  tmi 

Ju  plat  o^fii  pf(i  I,  9,^0  iW  W  «Wf  ioM  'i«  marriggt  ^ 

TT  iBsmaximeia  law,  ^tid  domi/uu  nn  marilaktt  fioHonm  im  >3lti- 

-    cudodU  «t^  niti  temd.    And  another  aaidi,  Si  untd  legitimi  2^;'^ 

mgat^  ^fim'.^.pothMhm  matt  ttaekintir  tub  euttodiddominormm  gIuvU.*^^ 

£tte.   Alfadtthu  inarriage  is  <fe ,>&£<•,  and  not  ife^rv,  and  though  up.  la.     '  ' 

the  diaagreement  daw^etfait  ofc  ntlto,  yet  tfa£  lotd  dia^  oeier  97H.e.^ifd. 

liave  the  maniue  Of  him.  "°- 


(3)  See  ace  Swinb.  on  Spousals  34.  But  though  the  fm)^  wbish  i^mr 
one  of  the  partieB  is  under  the  age  of  discretion  makes  the  contract  of  maniM;* 
e^ualljr  ToidaUe  bjr  60th,  is  adoHtled  viA  respect  to  actital  niamagea,  yet  we 
onlians  and  canonist^  are  not  agreed,  that  it  lulds  as  to  cqgtractB  of  marriage 
her  Vffbfi  deprtetcfiti  wilJiout  soTemnTzaticp.  I^me  )^V  ^^  '^^  contracts 
0^  thf  ftiU  efiec^  of  a  contract  ^>«r  verbp  de  proffeiUii  on  (he  person  who  is  of 
the  age  of  £scretion^  a^d  that  it  is  only  in  the  power  of  tite  ycfiagv  paitjr  to 
aaaent  or  dissent  on  attaining  die  age  of  discrtOuin,  if^t  agqcffd'ng  to  othm, 
htlf  parties  are  in  the  aanie  situation,  ^n^  as  it  can  snlj  {uito  Ihe  force  of  a 
cootmct  ner  v^ria  defiOurQ  as  to'  the  younger  party  Vf4^  U  ■#  ratiiied  at  the 


agt  pi  discretion,  so  m  the  mean  time  it  sh^  not  bave  a  ai^^'  ^SNt  flU  ^/n 
ader^  and  conf t^qu^t^  pnless  ttif  contract  is  ratified  by  b^h  w^l^  ^Nt  jlWUjn 
par^  attains  tl)e  ve  of  dtsoretioiij  it  yi^  not  ^void  aie  Fi))we^uea(  Muntagc 
ct  either,  SwinbuAe  adopts  this  ^ast  opinion.  See  Swinb.  on  Spous.  36.  But 
Ais  doctrine  of  reciprocity  where  one  of  the  partiea  is  an  in&nt  or  under 
the  age  ^f  ^^SSkOL  lUiBXXSi  tcue  it  may  be  in  tta  apjsiioariea  t»  oetual 
marriages  or  to  contracts  of  marriage  per  verba  de  prtetenii,  must  not  be 
eo^^nd  Bs  fftwding  to  sffaar  oontaacU  with  «■  iniot,  not  ewea  eentrscts 
of  mvripge  fier  isria  dejiibiraj  Sat  in  thsi^  the  pwson  of  fidl  agency,  it 
is  <^  H  bflimi  K  «0  mats  hf  anr  law,  and  yat «» to  die  i^Mil  the  eoatract 
iw  1>«  nmdaiite,  Awfidinely  i>L  >^  <?»•  af-ifeb  an4  mn^theeonrl  hpl^ 
tw  if  a  ipw  f^6iH  ogft  enters  iMa  a  ao&lrai^  of  maniage  with  a  womaB  of 
IS  per  Wil  de  JHuto,  anA  thnrnatit  mansM  aaether  wpnian,  wi  action  sp 
^  cas^  lie*  BffWM  him.  &c  biaacb  t£  bis  pronjse,  8m  a  Strs.  85«>%  937,. 
*  S.C.  in  FiU%ibb.  175.  975.  i  Bamad.  ao&.847.  993.  a  BaraaCis.  173. 
176.  A*  10  the  «fl«Kt  of  the  96.  of  O.  a.  c.  sg,  on  ptKm*rmik  of  nyfriwe, 
«ee  note  4.r-[Npte  «.] 

( 3)  In  L.  and  M.  the  words  quare  de  hoc  toe  added. 


79. b.  80. a-]    Of  Knights  Service.     L.2.  C.4.  Sect.  105. 

37  H.  6.  Gard.        And  SO  if  the  sardian  marrieth  his  ward  to  a  woman,  and  after 
1^^'  the  marriage  is  dissolved  by  reason  of  a  precontract  ^4),  yet  the 

gardian  shall  never  have  the  marriage  of  the  ward  agame. 
vj  H.  6.  Gard.        But  if  one  ravisheth  a  ward  from  the  lord  and  marrieth  him 
11^-  within  the  age  of  consent;  in  that  case,  if  the  lord  taketh  again 

his  ward,  and  he  at  the  age  of  consent  disagreeth  to  the  marriage, 

the  lord  shall  have  the  marriage  of  him,  for  he  never  had  it 

before. 
F.  K.  B.  343.  So  likewise,  if  the  ancestor  marrieth  his  heir  apparent,  infra  an' 

nos  nuhileSf  and  dieth  his  heire  within  age,  the  ward  disagreeth,  the 
7H.  6. 1 1.  gardian  shall  have  the  wardship  of  him.    The  same  law  it  is  in  the 

same  case,  if  the  wife  dyeth  oefore  the  age  of  consent,  the  lord 

shall  have  the  marriage  of  the  heire. 
[•]  30  £.  1.  And  so  note  a  diversity  when  the  ward  is  married  by  the  ances- 

gard.  156.  tor  or  by  a  ravisher,  and  when  by  the  gardian  himselfe.     \a]  For 

^^  '*  if  the  ancestor  marrie  his  heire  apparent  in/ra  annas  nubues  and 

f^ 1 1^        *?«*•  ^  ,^  '=^'  "■  *A""^i.'**  'V''^  bv  disagreement 
30  £.  3.  either  of  the  ward  or  of  his  wife,  the  gardian  shall  have  the  mar- 

nrd.  41.  riage  of  him.     [b]  And  so  it  is  if  a  ravisher  marry  a  ward  infra 

Tempi  £.  1.  annos  nubiles,  and  the  marriage  is  dissolved,  ut  supra^  the  gardein 

^^^i^'  shall  have  the  marriage.    If  the  heire  male  in  ward  of  the  age  of 

7H.  6. 1  if  tenne  yeares  be  married  without  the  consent  of  the  lord,  he  may 

Vide  Pnsr.  tender  unto  the  heire  infra  annos  nubUes  a  marriage,  albeit  he  be 

Beg.  cap.  6.  so  married ;  and  if  he  refuse,  and  aeree  to  the  former  marriage,  the 

13  H.  3-  lord  shall  have  the  forfeiture  of  nis  marriage,  as  it  hath  beene 

W.  prer.  liolden.    But  otherwise  it  is  [c]  (saith  Limaon)  where  the  gar- 

16,37.  djai^  himsdfe  marrieth  the  ward,  ut  supra^    Ana  the  reason  of 

m  37  H  6  ^®  diversitie  is,  because  in  this  case  the  gardian  had  once  the 

L^.  118.  '  marriage  of  him,  but  so  had  not  he  in  either  of  the  other  cases ; 

r,  N.  B.  143.  m.  and  it  is  a  maxim  in  law,  quod  dominus  nan  maritabit  piqnllum  nisi 

i9£.3.jndge-  gemeL 
ment  133. 

45  £.  3. 16.  [c]  47  £.  3*  tit  Action  rar  le  atitnte  38,  and  the  bookea  abovetaid. 

CC^  It  appeareth  upon  consideration  of  all  the  bookes  TSO.  1 

aforesaid,  that  where  the  ancestor  marrieth  his  heire  ^  [_  a.  *  J 

parent  within  the  age  of  consent,  and  dyeth,  the  infant 

stOl  beinff  within  the  age  of  consent,  the  lord  may  take  the  in&nt 

(if  he  will)  into  his  possession,  in  respect  the  in&nt  may  disagree 

to  the  marriage;  ana  if  the  in&nt  be  deteyned  from  him,  he  wall 

recover  him  in  a  writ  of  ravishment  of  ward,  and  thereupon  have 

U)  7  H.  6. 11,    the  infant  delivered  to  him.    [d]  But  it  the  ancestor  marrieth  his 

Sw!k?!rt  Im^*  heire  apparant  injra  annas  nubOes,  and  dipth,  his  heire  being 

^^    infra  annos  nubikSf  and  afterage  of  consent  the  heire  agreeth  to 

the 


(4)  It  seems  that  precontract  is  now  no  lonser  a  cause  for  dissolving  a 
marriage  in  England;  for  it  appears  vmUedly  tdcen  away  by  a6  6.  a.  c  33, 
which  enacts,  that  there  shall  be  no  smt  in  the  ecclesiastical  court  for  com- 
pelling the  celebration  of  marriage  by  reason  of  any  contract,  whether  per 
verba  deprasenti  ot  per  verba  defituro^  entered  into  after  the  35th  of  Mardi 
^754*  I^  ^  observable,  that  the  statute  mentions  contracts  of  marriage  by 
Jiiure  as  well  as  those  by  present  words ;  but  notwithstanding  this,  it  is  &r 
from  being  clear,  that  matrimony  could  ever  be  compelled  in  the  ecclesiastical 
court  on  a. contract  of  the  former  kind  otherwise  than  by  admonition^  and 
probably  it  was  included  in  the  statute  merely  from  caution.  See  2  Stm.  93^. 
— [Note  46.] 


L.2.C.4.  Sect.  106, 107.    Of  Knights  Service.      [80.  a. 

the  marriage,  neither  the  king  nor  the  lord  shall  have  the  mar- 
riage, for  now  it  is  a  marriage  ab  tn^,  and  there  neede  no  other 
marriage. 


Sect.  106. 

^^  ♦ 

JTN  the  same  manner  it  is^  if  the  gardian  marry  him,  attd  the  wife  die, 
the  infant  being  within  the  age  of  14  yeares  or  21. 

'T^HIS  LiUleton  addeth,  because  he  spake  in  the  case  next  be- 
fore of  a  disagreement  by  the  infirnt.    Here  he  saith,  that  if 
the  wife  dye,  the  mfimt  being  within  the  age  of  consent. 


Sect.  107. 

'j^  ND  thai  such  an  infant  may  disagree  to  such  marriage,  when  he 
'^  comes  to  the  age  of  14  yeares,  it  is  proved  by  the  words  of  the  statute 
of  Merton  cap.  6,  which  saith  thus : 

De  dominis  qui  maritaverint  illos  quos  habent  in  cu8todi&  sul^  yillanis, 
▼el  aliis,  sicot  burgensibus,  ubi  disparagentur^  si  talis  haeres  fuerit  infra 
14  annos,  et  talis  aetatis  qu6d  matrimonio  consentire  non  possit,  tunc  si 
parentes  Uli  conquerantur,  dominus  amittat  cnstodiam  illam  usque  ad 
aetatem  hseredb,  et  omne  commodum  quod  inde  receptnm  fiierit,  con- 
Yertatnr  ad  commodum  hseredis  infra  aetatem  existentis^  secundum  dis* 
positionem  parentum,  propter  dedecus  et  impositum.  Si  autem  fiient 
14  ans  et  uttra,  qu6d  consentire  possit  et  tau  matrimonio  con^enserit, 
nulla  sequatur  po&na. 

And  90  it  is  proved  by  the  same  statute,  that  there  is  no  disparagement, 
hut  where  he  which  is  in  ward  is  married  zvithin  the  age  of  14  yeares. 

^*  n^HE  statute  of  Merton^    So  called  because  the  parliament 
was  holden  at  Merton. 

**  And  that  sucli  infant  may  disagree fSfC.  it  is  prooed,SfC.**  Note, 
the  time  of  disagreement  is  set  downe  by  act  of  parliament,  and  so  *^«rtoa*  «•  <J. 
observed  by  Lmleton,  who  seekes  no  other  proofe  therein  than  by 
the  law  of  England, 

^^  Ubi  disparagentur'*    Dispanu^ement,  disparagatio,  commetb 
ef  the  verbe  disparago,  and  that  c^dispar  and  ago. 

Now  it  it  is  necessarie  to  be  understood,  what  disparagements 
there  be  for  the  which  the  heire  may  refuse. 

And  of  such  disparagements  there  be  foure  kindes. 

The  first,  propter  vitium  anind ;  as  an  ideot,  non  compos  mentis, 
a  lunatique,  &c.  (1 }. 

The 


(1)  The  15  6.  3.  c.  30,  annuls  the  marriages  of  all  persons,  who,  after  being 
found  lunaticks  on  inquisition  by  commission  under  the  great  seali  or  after 

being 


80.a.  80.  b-     Of  EttJgMsr Service.    I/.  S.  C.  4.  Sfect.  W. 

The  Ucon)i^  propier^hm  iangidnis;  acr,  i.  avilteb:  3.  &kf- 
Bncton,  Kb.  a.  gensis :  3.  die  soiiAe  or  datightter  c?  a  p^^fspA  at&fatfed  of  tteasotf 
fol.  91.  or  felony,  albeit  pardoned,  for  the  blood  is  corrupted:  4^  a  bas- 

Brittofl,  fo.  16^.  imrd .  ^,  211  alien  or  the  childe  of  an  alien.    Burgetuis  is 
2p*ia **  *'        *  ™"*  °^ *"^®»  ^  *^  haberdasher,  a  0:^  draper,  or  the  FSO."! 
A£x>r/ca.3,       ^^  (and  this  agrelllt  wit!' the  civill  law,  Patriciicum  j_  [,    J 
sect  1 7.  plebeiis  matrimonia  ne  contrahantjj  whereof  GlanviU 

RotPui.  speaketh  thus :  Si  vero  Juerit  jUius  burgensis,  atatem  habere  tunc 

Jl5*^*vJ?;^*  -  intMigitur^  quando  di»cre^ sditeri^  difnarii^  HMei^w^^  ^  patmbs 
2^aXried  tdnare,etaiiapatehiaHe^fHdsifhater'ejerca^. 
to  the  Sonne  of  The  third,  propter  vitium  corporis ;  as,  first,  'de  membrisj  having 
Too.  of  Wey-  bur  one  hand,  one  foot,  one  eye^  &c. ;  sedod^y,-  deftnimtie,'  a«  ttf 
lind  after  hit  loc^e  asquint,^  a*  cre€|ile,  .halt,  laiae,  decrepit,  crooked,  Sic. ;  Uiird- 
"f^  ly,  privation,  as  blind,  deafe,  duMbe,  Aa;  fourthly,  diftedielHtf<» 

rible,  as  leprosie,  palsie,  dropsie,  or  such  like  diseases;  fiilhly, 
great  and  continuall  infirmitie,  as  a  consumption,  and  such  like ; 
sixthly,  impotency  to  have  children  in  respect  either  of  age  past 
children,  or  so  tender  yfeardsBt  there  is  too  great  disparitie,  or  for 
naturall  disabilitie  or  impediment,  or  such  like;  seventhly,  de- 
floured  of  her  virginity. 

The  fburth  kind*  of  dlspanigen^ent  ^  prtM^  jatlurkm  pAd^ 

1  H.  &  du)  ii».   ^^^^  ^^'  ^  ^  man^^the  ncireto  sifid'ow,  wnerbby  he  riuiuJd'by 

'  ^_  '    reason  of  the  bigamie  have  loat  thci  benefit  of  hit  deargk,  whfcrb^ 

1  ML  ^J  ^^  might  save  hi9  life ;  but  now  the  exception  of  bigamie  in  that 

r%  K  14$.      <^a^  ^'  ouMiisd-  by  the  MiJdtb  (<i');*   And*  LiHtetM  OMr,  [d]  tK^ 

thiere 


'"'  '      >1'»..    '>.«»».     «*..«..  y -.fi^'ft,! 


beiiig  comimt^d  to.  the  care  of  trustees  Jby  act  of  jparlilunent,  shall  marry 
without  the  chancellor's  declaring  d)em  or  sane  mind.  Before  this  ac^  tliere 
could  tie  no  doubt  as  to  the  mimty  oF  the  marriaees  of  lunaticks,  where  it 
could  be  clearly  proved,'  that*  they  were  married  in  thdr  lucid 'intervals.  Onft 
should  think,  that  there  doAld  be' a^  little  todtti  td  dotibt' their'  in'capabit^  oY 
contracting  marriage  whilst  in  an  actual  state  of  insanity,  if  our'  btMiIs  yfMk 
n^t  remarkably  silent*  on  the  subject,  and  it  was  not  also  said,  that*  by,  our  law 
an  ideot  ^  natioUate^  in  whoin  tne*general  incajiacity  of  making  contracts  ap- 
pears to  form  as*  strong  ah  objection  as  occurs  m  the  case  of  a  madman,  may 
consent  to  marriage.  This  doctrine,  as  to  ideots,  however  strange  it  may 
appear,  is  mentioned  ar  a  point  adjudged  inr  one  caiSe,  aiid  seems  confirme<f  by 
allowing  do^er  to  the  wife  of  an  ideot,  and  by  questioning  the  right  of  an 
ideot's  husband  to  courtesy  merely,  where  on  account  of  an  office  finding  the 
w^e*8  ideotcy  and  the  descent'  or  litod  to  her  afte^  the'  marriage,  it  is  appre^ 
hended  that  there  is  a'ConcotDf«e  of  thiks  betw^eh  tfae^  king  atid  th^  hnroandl 
See  1  Ro.  Abr.357,  aAd  ante  fol;  36.  b.  and' note  2,  tfaer^  B^  the  Romkn 
law,  persons  continually  mad,  lunaticks  exce]^  during  the  intervals  of  sanity; 
and  ideots,  were  all  equally  incapable  of  marriage.  See  Brouwer.  de  jur.  con- 
nubior.  lib.  3.  cap.  4. — [jffote  47.] 

(1)  The  word  bigamy  is  fredu^ntiy  ui^  to'  descHbe'  the  crfme'  of  mkrrying 
a  second  wife  durtog  tnte^Ufl^c^  the  first;  but  the  ptop^  name  for  this  offence 
in  our  law  b  polyf^amu^  and  with  us  a  bigamist  is  a  man  who  either  maMes 
a  widow  (X  after  the  death'  ofUs  first  wife  maities'  a  second  time,  in  cofase- 
quence  of  whidi'  he  f6mierly  cbuid  not  clahn  the  b^^  of  clergy.  This  de- 
nial of  the  benefit  of  clergy  to  bigamists  was  in  consequence  of  ^Ri&  abctent 
papal  constittttSbhs  and  canons  of  councils  against  aJomitting  bigamists  into 
holy^ovden  *  a^  pkvlubiliuu,*  wfaiidi,'  however*  speciuuriy  defended  by  texts  of 
scnjQ^ure,  wholly  originated  from  the  injurious  policv  of  the  churdn  of  Rome 
ia  d]k(!5)iWkg;t[i^the  vbBtA^^  of' the  clergj^  afid  led  die'way  to\he  compkste 
esUbliiduldiirt  oFcelib'a^'atncto^  them.'    See  LeVit.  &  31.  v.  13,  i4«    1  Thn; 


Lw  2.  C.  4.  Sect.  iXXt      Of  Kmg^  Servic€!.  [SO.  ^. 

iter«lie  mmafoAm  diap&mgeamatB  whtoir  iter  liot  ip^ified  in 
the  Midi  flMMM^  fiir  tJnw  tnvo  mmAofoeA^  are  pioc-  bu«  fbr'  cMl 
sapln.    In  a  wovd^.  ib  auMt  be  uwyiifew  iiMnfajNpm  o^nfc 

#rtiiiD«A»  camsm^e  mn  ptmtt^  S^c**  Note,  albeit*  thtf  watTd,  #fi?ei^ 
fariS'diEfluwed^  may  dSaagtm  at  6b-  age  of  fbuiteene  yeiire^ 
yet  the  law  doth  so  abhorre  the  odious  dealing  of  the  ganaan,  le 
wfaonrthe  euatoty  oiffthe  heiveia  commitledy  and  his^Hirrible  [iro- 
fiMMtieii  of  faeaeuraUe>iiiarria|fe,  tfife^onlv  llgflaie&t<of  mefirfi'  iit^ 
heritaaceSf  aa  ir  iaffioteth  w  great  pimiuttrieBt  upon  ^^Ibtd^  iA 
lida  cemOi  albeit  the  maifiage  Be  not^  peilbot>  but  aVojMHe  b^ 


*  ''  Tunc  sivarentes illi ggnjtyiimflir/'  EkiUlon  b'di# itext*Sife<(«. 
tioniexpouiidetiv  tlieae  wotda^ia  ths  maimei^  ^.  Si  rmrtM^  <«m- 
ijpMnmtKr^  i.  e^d  parents  inier  ea-laimnUnhiff  tMchu  o^mith  ok 
to  iayy  as  if  the  cousins  of  such  infant  have  cause  to  fniAke  iartteiM^ 
tion  or  complaint  for  the  shame  done  to  their  cousin  so  dispa' 
raged^  vMiUimnkmMris  a  shame  fo'  iAtfuA*  Pl&em  est^  mnhen 
"maunikadiammegerhis  cogmntiofris^  Seeiniofe  of  lM5'm'll«ette«t 
Sec  ' 


*'  Dominus  amittat  custodiam  Slam  usque  ad  atatem  haredis^  et 
omne  commodum  quod  inde  receptum  Juerit  convertatur  ad  commo^ 
dum  haredisy  i^cf*    Here  foUoweUi  tfie  peDidtta. 

Firsty  amittat  custodiam^  that  is,' the  whole  benefit  of  the  ward- 
ship.   But  in  thu  case  if  the  gardian  hath  granted  the  wardship 
of  the  kind  to  aneibte  fcfiA^,«andaftefv«he^heiva  ia'di4k»afc»0k^it 
the  grantee shaUnatibrfe]44iiB<iii(eeettrf^^  ib^iiiaMl^iafdmnimtti^ 
amittat  custodiam. 

Siecondly,  et  omne  c/smnuodum  fuoi  inde  recejjtum^fiiefit  cowotT" 
t6tur  ad  commodum,  hceredis  secundum-  disposiiionem  pflrtniuat. 

These 


"    •  '  ■  M.    M       ..  -,..., 


c.  3-  V.  It.  SVinrmia  Condi,  pef  MJrind:'  fbl:  4*.  tC  11 9; a;  i6S5  b.  230.  b. 
Kngh:  Antiqr  Christ:  Cft^.  b.'4:  c.5.  TiyV  IBiem.CW.  L\  295;  aYid*  thfe  word 
Bigamae  in*  the  inde**  tA'thte  Cbrp.*  Jilt;  Cafroti'ed.  Pith»or;  HoweVet- *  thb 
exehMion  of  M^fnista  f^tavtRe  bMieftif  of  etetg;;^  >vfM»ntyt  eo^^lf  aise ditiplhlMI* 
till  th&couiioil  of  lyiMiHenMltile  d^«Mi'rn!(ii%  bMi«Pp»evtiiled;4^  posiCiir^jr 
dectoring-  bigaiaiaai  oawt  prfBtoiii  elerkaK  ^idmoa  IrappnMB/dtot  thfecon- 
8litiil»»nr.waa>  immedtatelyirac^pai  in  iTiniiiiiA;  fdr  the  Mattite  <ti^4*E.  \f  dA 
biffunis.  takes  notiee  of  it^iaiAegplaina  hmt  it  should  b»tiaHsjlWMritiby.  db^Hiwg 
that  it  should  be  understood  to  comprehend  bigamists  be/ore,  as  well  as  those 
who  became  so  after.  See  4  E.  1.  c.  5.  3  Inst.  973.  3  Hal.  Hist.  PL  €•  37s; 
a  Hawk.  PL  C.  b.  »•  c-  33.  s?  Sr  and  Bdrringt.  ott  Aiitt*  Stitti  a*  ed.  73.   When 

laymen  as  weU  as  persons  in  orders,  the  reason  for  ousting  bigamists  of  demr 
in  great  measm^  reased ;  butnotwithstandktg  thS^  the  excqtftiom  of'big^i^ 
continued  till  it  was  taken  away  by  the  statute  of  £d^.  G.-^-The^  pointing  bdt 
exactly  the  appropriated  sense  of  the  word  higoiny  in  oUr  law  waa  thb  mote 
necessary,  beoaose  verysensible*^  writen  have  been  mattentive  to  it.  We  find . 
a  remarkable  instance  of  this  in  the  quarto  edition  of  the  Statutes,  the  editor  of 
which,  in  a  note  on  the  4  E.  1.  c.  5,  refers  to  the  1  Jam.  i.  c.  ii,  as  making; 
bigamy  a  felony* — [Note  48.]  ,  . 
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These  words  are  expounded  by  LUUeUm^  wfaidi  needeth  no  far- 
ther explanation.    Now  where  readers  i^Km  thb  statute  hare  put 
a  case,  that  if  the  tenant  hath  issue  a  daughter,  his  wife  ensaxl 
with  a  Sonne  and  dieth,  the  lord  doth  disparage  the  daughter 
before  the  age  of  twelve  jeares,  the  sonne  is  borne,  the  daugh- 
ter disagrees,  the  sonne  dieth  the  daughter  within  the  age  c»f 
VidetheSecood  fourteene,  she  shall  be  in  ward  againe:  This  case  is  not  war- 
Fart  of  the  In-    wanted  by  this  statute,  for  this  statute  extends  not  to  the  heires 
•titates.  female 

35  HieisX  '         I^  the  tenant  make  a  lease  to  A^  for  life,  the  remainder  to  B.  m 
(9  Co.  127.)       fee,  the  tenant  for  life  surrenders  upon  condition,  B.  dieth  his  heire 

widiin  age,  the  lord  disparages  the  neire,  tenant  for  life  entreth  for 
the  conmtion  broken  and  dieth,  the  heire  shall  be  out  of  ward,  for 
that  he  claimeth  as  heire  to  one  man.  But  if  after  the  disparage- 
ment lands  descend  from  another  ancestor  to  the  ward  so  di^a- 
ragedfheshallbe  in  ward  for  those  lands. 

If  two  joyntenants  be  of  a  ward,  and  the  one  disparageth 
the  heire,  both  shall  lose  the  wardship,  for  the  words  be,  ei  omne 
commodum,SfC. 


•• 


BrittoDffeL  1^       **  Si  auUmJuerit  14  annorum  et  tdira,  Sfc,  twUa  sequatur poma. 
ace.  By  which  it  appeaieth  (as  Litdeton  obsenreth),  that  there  is  n# 

disparagement  out  where  the  ward  is  married  within  the  age  of 

fourteene. 


Sect.  lOQ- 

^^O  TE,  it  hath  beene  a  quettion^  how  these  wmA  thall  be  undentw^ 

(Si  parentes  conquerantur).    And  H  teemeth  to  some^  who  consider^ 

ing  the  statute  of  Ma^a  Charta,  which  willethy  qn6d  hsredes  tnariten- 

tnr  absque  dispararatione,  See.  upon  which  this  statute  of  Merton  upon 

this  point  is  founded,  (1)  that  no  action  can  be  brought  upon  this  statute, 

(2)  tnsomucn  as  it  was  never  seene  or  heard,  that  any  action  was  brought 

upon  the  statute  of  Merton  for  this  disparagement  against  the  gardianfov 

the  matter  aforesaid  (3),  i^c.  and  if  any  action  mi^ht  have  beene  brought 

for  this  matter,  it  shall  he  intendea  that  at  some  time  it  would  have  beene 

put  in  ure  (il  serra  en  tendue  ascun  foits(4)  estre  mise  en  ure).  And  nfote(j^), 

that  these  words  shall  be  understood  thus.  Si  parentes  (£t  nota,  que  ceux 

paroix  serront  entendes  (6),  Si  parentes)  conquerantur,  id  est,  si  pa« 

rentes  inter  eos  lamententur,  which  is  as  much  as  to  say  (lamententur,  que 

i7)  est  taunt  a  dire),  as  if  the  cousins  of  such  iff  ant  nave  cause  to  mahe 
amentation  or  complaint  amongst  themselves,  for  the  shame  done  to  their 

cousin 

*  AUiko  9Uta  hdme  ore  in  81.  a.  of  the  I2!th  md  14th  eiUioni, 


1)  *  that  no  action  can  be  brought  upon  this  statute,  not  in  L.  and  M. 
[2S*  asit  seems,  Sfc,  in  L.  and  M. 

3)  ^for  the  matter  aforesaid,  not  in  L.  and  M. 

4)  *  per  comen  presumption  devaunt  ceux  heurez  instead  ^entendue  oscun 
feitB,  in  L.  and  M. 

is\^  And  note  not  in  L.  and  M. 
f  6 1  *  en  tiel  maner,  in  L.  and  Af. 
(7 }  *  Oft  instead  of  ^ue  in  L.  and  M. 
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cousin  so  disparaged^  which  in  manner  is  a  shame  to  them,  then  may  the 
next  cousin,  to  whom  the  inheritance  cannot  descend,  enter  and  omte  the 
gardein  in  chivalrie.  And  if  he  will  not,  another  cousin  of  the  infant 
may  doe  this,  and  take  the  issues  and  profits  to  the  use  of  the  infant,  and 
of  this  to  render  an  account  to  the  infant  when  he  comes  to  his  full  age. 
Or  otherwise  the  infatU  within  age  may  enter  himself,  and  ouste  the 
gardein,  S^c^    Sed  quaere  de  hoc. 

**  J^HE  statute  of  Magna  Charta:^  9  H.  3. 

C8 1 .1  Though  it  be  in  forme  of  a  (dr  charter,  yet  being  («  I^t.  1 .) 

a.  J  ^'i^^hy  aasent  and  authoritie  of  parliament  IMiUton  Vide  6  Co.  the 

here  saith  it  is  a  statqte.  Prmce'n  case. 

This  parliamentarie  charter  hath  divers  appellations  in  law. 
Here  it  is  called  Magna  Charts,  not  for  the  length  or  largenesse  of 
ity  (for  it  is  but  short  in  respect  of  the  charters  granted  of  private 
things  to  private  persons  now  a  dajes  being  (dephantimE  chartce,) 
but  it  is  called  the  great  charter  m  respect  of  the  great  weighti- 
nesse  and  weightie  greatnesse  of  the  matter  contained  in  it  in  few 
wordsy  botng  the  fountaine  of  all  the  fundameiitall  lawes  of  the 
realme ;  and  therefore  it  may  truly  be  said  of  it,  that  it  is  ynagnum 
SHJoarvo,    It  is  in  our  bookes  called  Charta  Libertatum,  et  Com-' 
namis  Libertas  An^i^g,  or  Libertaies  AngluB,  Charta  de  Liberia^  ^     . 
tibus.  Magna  Charta,  ^c.    And  well  may  the  lawes  o£  England  iS^"'/** 
be  called  LibertaSes,  auia  Liberos  faciunt.    Magna  Juit  qwmdam  Fleta,lib.  a. 
Magna  reverentia  Cnartce,  cap.  48,  &  lib.  3. 

cap.  3. 
Bfinror,  ctp.  s*  lect  18.    Brit  fuL  177.  b. 

This  statute  of  Afogna  Charta  is  but  a  confirmsction  or  restitu-' 
tion  of  the  common  law,  as  in  the  statute  called  Confirmatio  Char" 
tarum  attno  25  E,  1,  it  appeareth  by  the  opinion  of  all  the  justices ;  95  £.  1. 
and  in  5  i/.3.  tit.  Mora.  53,  Magna  Charta  is  there  vouched;  for  5H.3.Mi>rd.53» 
there  it  appeareth  that  king  John  had  granted  the  like  charter  of  Mattfa.  Pari*, 
renovation  of  the  ancient  lawes.  34^  976>  ^^ 

This  statute  of  Magna  Charta  hath  beene  confirmed  above 
thirty  times,  and  commanded  to  be  put  in  execution.  By  the  statute 
of  ^5  E,  1.  ci^.  3,  judgements  given  against  any  points  of  the  q^e.  i.ca.a. 
charters  oi  Magna  Charta,  or  Charta  de  Forestd,  are  adjudged 
void.    And  by  the  statute  of  43  £.  3.  c  1 ,  if  any  statute  be  made  4a  £.  3.  oa.  1 . 
against  either  of  these  charters  it  shall  be  void. 

"  Upon  the  statute  <f  Magna  Charta  the  statute  ofMer*^ 

L81.*l  ^^  is  founded  upon  ^  this  point,  viz.  Qubd  naredes 
ly  *  J  maritentur  absque  disparagatione  {i).^ 

^^  Founded*'  So  as  Magna  Charta  is  the  foundation  of  other 
acts  of  parliament.  This  act  extended  as  well  to  females  as  to 
males. 

<<  No  action  can  be  brought  upon  this  statute^  insomuch  as  it  teas 
never  seme  or  heard,  S^c.  And  if  any  action  might  have  beene 
broughijbr  this  matter,  it  shall  be  intended  thai  at  some  time  it  xvould 
have  beene  put  in  ure.*' 

Hereby 


(1)  Seep  Hen.  3.  c.  G. 
Vol.  I.  Y 
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Vide  Pecitiones  Henhj  it  appeareth  how  safe  it  is  to  be  guided  by  judicial  pre- 

***■■?  **^  stdentB,  the  rule  being  good,  Periculoium  adstimOf  quod  honomm 

a^Dto*  Sl?!"  vircrum  non  comprobatur  exemplo.    And  as  usage  is  a  good  intcr- 

i3  £.  t.  preter  of  lawes,  so  non  usage  where  there  is  no  example  is  a  great 

39  H.  6.  39,  mtendment  that  the  law  will  not  beare  it ;  for,  saith  LUilei&m^  if 

P^^*^^  any  action  mi^t  have  beene  grounded  upon  sudi  matter,  it  shall 

f^tena.)^  be  intended,  that  sometime  it  should  have  been  put  m  are  (a). 

^3  Bix.  Dkr.  ^^t  that  an  act  of  parliament  by  non  user  can  be  antionafied  or 

Nulluxn  biere.  lose  his  force,  but  that  it  may  be  expounded  or  dedarea  how  the 

decRoredejii-    act  is  to  be  understood, 
dido  in  5.  poet. 

quia  naOoai  breve  Kpetitnr.    3  E.  3.  50.    11  H.  4.  7,  and  38.     Vide  k  stetete  de 
ip  cap.  S7.    In  cQStodia  perentmn. 

**  Si  parenUs  ccMfueranturJ'  Of  this  sufficient  hath  beene 
said  before. 

" j[f  the  cousins**  Here LiUleton  ezpoundeth  parents  to  be 
his  cousins,  under  which  name  of  cousins  IMeUm  indudeth 
uncles  and  other  cousins,  who  idien  the  father  is  dead  are  ts 
loco  paratiuM, 

**  Have  cause  to  make  lamefUaiiont  Sfc"  Note»  if  they  hm 
cause  to  make  lamentation*  it  sufficeth,  thou^  they  nerer 
complaine. 


^  For  the  thaame  done  to  their  cousin.**  For  when  their  cousin 
is  disparaged  in  his  marriage,  it  is  not  only  a  shame  and  infc— Sa 
to  the  heire,  but  in  him,  to  all  his  bloud  and  kindred. 

^*  Then  may  the  next  cousin^  to  whom  the  inheritastce  camnat 
descend,  enter  and  ouste  the  gardein  in  chtdalrie-" 

This  is  worthy  the  observation,  for  the  words  of  the  statute  are 
generall,  secundum  dispositionem  parentum,  and  the  construction 
Uiereof  shall  be  accormng  to  the  reason  of  the  common  law;  for 
the  next  cousin,  to  whom  the  inheritance  cannot  descend,  shall 
enter  and  ouste  the  gardian,  and  shall  be  in  place  of  a  gardian, 
as  it  is  in  case  of  a  gardian  in  socage. 

''And 
~  -  — ^_^___^_^.^_^_^^^_^.^^^_^^^.^^_^.^^^_^^^_ _^ — 

(2)  In  the  fieunous  case  of  Ashby  and  White,  in  which  the  question  was, 
whether  an  action  on  the  case  would  Ee  against  a  returning  officer  for  refusing 
a  vote  at  the  election  of  a  member  of  parliament,  one  objection  made  to  the 
action  was,  that  it  was  of  the  first  impression :  and  the  words  of  Littleton^  ift 
exphiining  why  any  action  could  not  be  maintained  on  the  statute  of  Merton 
against  a  cuardian  for  disparagement,  were  much  relied  upon  by  judge  Powys 
as  an  authoritif  directly  m  pomt.  But  lord  chief  justice  Holt  answered  thb 
objection  bv  citing  many  instances  of  allowing  new  actions ;  and  theref<ft«  ia 
this  particular  ju(^  Powell  concurred  with  Holt,  though  they  difered  on  the 
principal  question.  See  2  L.  Raym.  944.  94.6.  and  957.  It  might  also  have 
been  observed,  that  Littleton  is  only  stating  the  opinion  of  others,  and  thatf  e 
concludes  with  a  autere;  and  further,  that  m  the  case  put  by  him  the  question 
was  merely,  whetner  the  proper  remedy  was  by  action  or  by  entry.  ItoWever, 
it  must  be  confessed,  that  the  novel^  of  an  acdon  may  frequently  be  fiurly 
urged  as  a  strong  presumptive  argument  against  its  lying;  more  particulaxlyy 
where  the  right j  wnich  is  the  foundation  of  the  action,  is  admitted,  and  the 
mode  ofr^f  is  the  only  thbg  controrerted,  as  was  die  case  in  Ariiby  luid 
White — [Note  49.] 
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*'  And  if  he  will  noty  another  cousin  of  the  infant  thay  doe  this** 
Still  pursuing  the  reason  of  the  common  law  in  case  of  gardian 
id  socage. 

*<  And  take  the  issues  and  profits  to  the  use  &f  the  infitnty  SfcJ* 
This  is  so  evident  as  it  needelih  no  ex^ication. 

*^  O^  otherxoise  the'  infant  within  age  may  enter  himsdf  ahd 
wutif  the  gardein*'  If  none  of  die  coosins  aforesaid  will  enter, 
then  the  heire  himself  may  enter ;  in  all  which  the  reasbn  of  die 
ctmmon  law  is  piursued.  But  what  if  the  heire  be  dispakwed^ 
wkd  the  next  of  kin  doth  enter,  and  when  the  heire  commeth  to 
14  he  agreeth  to  the  marriage ;  yet  shall  not  this  give  any  advan- 
tage to  the  lord,  for  that  he  had  lost  the  wardship  before. 


[ 


82.1  03-  SecU  109. 


f/f  LSOj  there  he  many  and  divers  other  disparegemeniM  ..  (.  . 
-^*  vphich  are  not  sfec^  in  the  same  statute.  As  if  the  ^^^  ^  ^^ 
heire  which  is  in  emm  6e  married  to  one  which  hath  but  one  foot,  or  but 
one  hand,  or  which  is  deformed,  decrepit y  of  having  siam/e  horrible  disease^ 
or  greut  and  continuall  ir^rmitie;  and  (if  he  be  an  heire  male)  if  he  be 
married  to  a  woman  past  the  age  of  chilJhs-bearing.  And  there  be  other 
causes  of  Ssparagement ;  but  inquire  of  them,  for  it  is  a  gQod  matter  tQ 
smderstand. 

Of  this  suficient  hath  been  said  before. 


Sect.  110. 

^dl^D  of  heir es  mala  which  be  xnthin  the  ag^e  of  ^\  yettres^  etfier  the 

decease  of  their  ancestor  and  not  married,  in  this  case  the  lord  shall 

have  the  marriage  of  such  heire,  and  he  shall  have  time  and  space  to  tender 

to  him  covenable  marriage  without  disparagement  within  the  said  time  of 

21  yeares.    And  it  is  to  be  understood,  that  the  heire  in  this  case  may 

ckuse  whether  he  will  be  married  or  no;  but  if  the  lord,  which  is  called 

gmtreUtm  in  chivalry,  tenders  to  sach  heire  covenable  marriage  within  the 

dgt  of  11  yeetres  wtthout  disparagement,  and  the  heire  refimth  this,  and 

Mh  ftot  marrie  Mmselfe  within  the  said  age,  then  the  gardein  shaH  haice 

the  value  of  the  marriage  of  such  heire  meUe.    But  if  such  heire  mar^rieth 

MmseW  Within  the  age  of  iti  yeares  against  the  will  of  the  gardein  in 

chioairie,  then  the  gardein  shaU  have  the  double  value  of  the  marriage  by 

fofee  cf  the  statute  (f  Merton  eforeeaidf  at  in  the  same  statute  i$  mare 

ftdly  at  large  comprised. 

*'  TO  tender  to  him  caoenaUe  marriage,  ^c."    But  it  is  in  the  \^^^}^ 
^  electfeb  of  flie'loid,  i»fielhcr  for  fte  skigle  valwe  the  loud  ^"3*5^^ 

tA.  lO^   (fiCc  itf7.) 

TS  win 
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will  tender  a  marriage  or  no,  for  he  shall  have  the  single  value 

without  any  tender  (i). 

And  of  this  there  needeth  no  other  explication.  The  value  of 
Merton,  cap.  6.  the  marriage  of  such  an  heire  is  according  to  the  valuation  by 
18  £.  3. 18.        lawfull  triall,  or  as  much  as  another  had  before  ofiered  to  give 

for  the  same  without  fraud  and  covyn. 

"  The  heire  in  this  case  may  chuse  toheiher  he  toiU  be  married 
or  nOf  Sfc*^    And  so  on  the  other  side,  though  there  be  a  tender 
made  of  a  covenable  marriage  without  disparagement, 
yet  the  heire  may  refuse,  for  in  everie  marriage  ^  there  FSSl.l 
must  be  a  free  consent.  L  b.  J 

^'  If  such  heire.**  That  is,  if  such  an  heire  to  whom  a  tender 
hath  been  made  by  the  h>rd,  and  by  whom  a  refusall  hath  beene 
made ;  if  such  an  heire  afterwards  marrieth  another  withifi  ace, 
he  ^all  forfeit  double  the  value ;  but  if  he  before  any  tender 
marrieth  himselfe  within  age,  he  shall  pay  but  the  single  value  of 
the  marriage. 

Neither  the  single  value  nor  the  double  value  shall  be  recovered 

against  the  heire  but  after  his  full  age ;  but  for  both  these  the  lord 

hath  a  double  remedie,  viz.  an  action,  as  is  aforesaid ;  or  the  lord 

may  retaine  the  land  after  full  age  for  his  satisfaction  of  both,  with 

this  difference,  that  in  the  case  of  the  sinele  value  the  taking  of  the 

Sut  deMerton.  profits  ehail  not  be  accounted  parcell  of  the  value,  but  as  a  gsfp 

cap.  6.  3  £.  9,    or  pledge  till  the  heire  do  satiny  him  of  the  single  value ;  but  in 

*^*aE  ?**     case  of  the  double  value,  the  perc^tion  of  the  profits  shall  be 

^^  ^, '  taken  in  satisfaction  of  the  double  value;  for  the  statute  of  Mer- 

16  £.  3.  ton,  which  giveth  the  forfeiture,  saith,  Dominus  teneat  terram^  S^c. 

ibid.  14.  per  tantum  iemptu  auhd  inde  percipere  possit  dujdicem  valorem  ma- 

T^  ^*  ^*F*^'        Tttapi:  which  woros  (quid  inde,  cfc.J  prove  that  the  taking  of  the 

m?aur  Testat.    P^^"^  ^^^  S^  >Q  satisfaction :  but  m  case  of  the  single  value, 

43  k  3.  31.        untill  the  heire  doth  satisfie  the  lord  of  the  same. 

97  H.  8. 4.  No  forfeiture  of  marriage  is  given,  by  the  said  statute  c£Merton, 

Statute  de  Mer-  of  an  heire  female,  as  appeareth  by  the  said  act;  neither  at  the 

s^H*£  tit        common  law  could  the  lord  have  holden  the  land  of  the  heire 

Q^  yi,  female  after  fourteene  yeares  for  the  value. 

6  Co.  71.    Lord  Darcie's  case. 


Sect.  111. 

j^  LSOf  divers  tenants  hold  of  their  lords  Jy  knights  service,  and  yet 
they  hold  not  by  escuage,  neither  shall  they  pay  escuaee;  as  they 
which  hold  <^  their  lords  by  castle-ward,  that  is  to  say,  to  xt)ara  a  towir  of 
the  castle  of  their  lord,  or  a  doore  or  some  other  place  of  the  castle,  upon 
reasonable  warning,  when  their  lords  heare  that  the  enemies  will  come,  or 
are  come  tn  fingland.  ^nd  in  many  other  cases  a  man  may  hold  by 
knight* s  service,  and  yet  he  holdeth  not  by  escuage,  nor  shall  pay  escuage, 

as 


( 1 )  This  point,  which  before  lord  Coke's  time  appears  to  have  been  doubtful, 
was  adjudged  in  the  case  of  Palmer  and  Wilder,  and  again  hi  lord  Darcie*8 
case.    See  the  former  case  in  5  Co.  ia6,  b.  and  the  latter  in  6  Co.  70.  b. 
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as  shall  be  said  in  the  tenure  hy  grand  serjeantie.  But  in  all  cases  where 
a  man  holds  by  knighfs  service^  this  service  draweth  to  the  lord  ward  and 
marriage. 


30.  a. 
regorie*s  case. 


JO  Y  castle-toardy  toardum  castriy  seu  castel^gardum^  seu  castri-  4  Co.  88,  in 

gardum*'  He  that  holdeth  by  casde-gard,  holdeth  by  knighto  ^^V  *^"*' 

service,  but  not  by  escuage ;  for  escuage  is  due  when  the  king  Qj^JI^ 

maketh  a  voyage  royall  out  of  the  reahne  (as  hath  beene  said}  og  ^Ua. 

and  the  tenant  maketh  default;  but  castle-gard  is  to  be  done  Gard.  195. 
within  the  realme,  and  without  any  voyage  royall. 

Also  a  certaine  tearme  is  appointed  for  the  service  of  the  tenant 

that  holdeth  by  escuage,  but  no  certaine  tearme  by  law  for  him 

that  holdeth  by  castle-gard.     Vide  in  the  title  of  Grand 

[03  n  Serieantie,  Sect.    Hereof  come  t^  castdlani^  or  con-  ^u\^^' 

^  J  staSularii  castri,  for  keepers  or  constables  of  a  castle.  ^q\^[  i^capfy. 

Bract,  lib.  5,  fol.  363.     Fleta,  lib.  3.  cap.  43. 

^'  To  KMrd  a  tower  of  the  castle,  Sfc/"    A  tower,  or  a  doore,  or 
a  bridge,  or  a  sconce,  or  some  other  certaine  part  of  the  castle ; 
for  the  tenure  must  be  certaine.    And  this  may  be  done  by  the  lilagna  Chart 
tenant  himselfe  or  his  deputie.  cap.  ao. 

**  Of  their  lord"    For  it  cannot  be  of  a  castle  of  another. 

Lord  and  tenant  by  castle-gard,  the  lord  granteth  over  his  (a.  IV).  Abr.  • 
seigniory  to  another,  [a]  the  castle-eard  is  gone,  because  the  513O 
grantee  bath  not  the  castle,    [b]  For  Uie  same  reason  it  is,  that  if  [f[J  Am  ^3  ^ 
one  holdeth  of  me,  as  of  my  manor  of  2X  by  fealtie  and  suit  of  ^{^  i,^* 
court,  if  I  grant  over  the  services  of  this  tenant,  the  suit  is  gone,  Ass.  44*1. 
because  the  grantee  hath  not  the  manor,     [c]  But  if  the  castle  N  '7  £•  3* 
be  wholly  ruinated,  si  castrum  sit  penitus  dirutum,  yet  the  tenure  ^^7^' 
remaineth  by  knights  service,  and  it  goeth   in  benefit  of  the  ^^-1  ^  Oa'sa. 
tenant,  as  to  the  garding  of  the  castle,  untill  it  be  reedified.   But  LuttrelKs  case, 
ward  and  marriage  belonffeth  to  the  lord  in  the  meane  time.   For  3  H.  8. 
Littleton  in  the  end  of  this  Section  putteth  it  for  a  generall  rule  Bendloe's  ana. 
in  all  cases  where  a  man  holdeth  by  knight's  service,  it  draweth  ^r^J^' 
ward  and  marriage. 

If  the  tenant  make  default  in  garding  of  the  castle,  the  lord 
may  distreine  for  it,  and  recover  satisfaction  in  dammages. 

^^  Upon  reasonable  voamin^r  This  warning  must  be  given  by 
the  lord  or  some  other  for  him,  and  the  tenant  need  not  to  stirre 
until  he  have  such  warning. 

<'  Enemies'*  Which  is  to  be  understood  of  any  manner  of 
enemies  whatsoever.  And  though  Littleton,  speakes  of  enemies, 
yet  it  seemeth  that  to  keep  a  castle  in  time  of  insurrection  and 
rebellion  (albeit  in  proprietie  of  speech  rebels  are  no  enemies)  is 
» tenure  by  knight's  service.    Vide  Hill.  8  J^.  1 .  Midd.  Rott.  86. 

^'  WiU come**  For  preparation  is  to  be  made  ui)on  wamine 
before  the  en^mie  be  come  indeed  into  England.  This  appearem 
to  be  in  time  of  hostilitie  and  warre,  or  for  preparation  therefore. 
But  a  tenure  to  keepe  a  castle  in  time  of  peace  only  is  no  knight's 

service* 

If  the  tenant  by  castle-gard  doe  serve  the^  king  in  his  warre,  he 
shall  be  discharged  against  the  lord,  according  to  the  quantitie  of  (a  Ro..  Abe. 
the  time  that  he  was  m  the  king's  host.  905} 

T  3  Fleta 
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Beta,  UK  i.  J%/a  ipeaketh  of  an  old  word  called  xmardvoiUy  and  (satth  he^ 

*^  4t-*  iignUicat  quietanciam  misericorduB^  in  casu  quo  non  invencrit  qnts 

hominem  ad  toardamjhciendam  in  castro. 

*  It  AmU  be  cap.  47. 

Sect.  112. 

jdND  ^  a  tenant  which  holdeth  of  his  lord  by  the  seraice  of  a  whole 
knight's  fee  dieth,  his  heire  then  being  of  full  age,  scil.  of  21  yeareSy 
then  the  lord  shall  have  100  s.  for  a  relief e,  and  of  the  heire  of  him  which 
holds  by  the  moitie  of  a  knight* s  fee,  50 «.  and  </^him  which  holds  By  the 
fourth  part  ^a  knit's  fte,  255.  and  to  he  which  holds  more,  more,  and 
which  tesse,  tesse. 

f*   TDELIEFEy  retffoium.*'     This  word  is  deriiwd  from  tte 

^idfiSectio^  originall  before  (1). 

^^'^  Nota,  Reliefe  [a]  is  no  service,  but  an  improvement  of  the  seif- 

feiSrit     *"  ^^'  ^^  ^  incident  to  the  service  (2),  for  the  which  the  terd 
41  £.  3.  33.    4  £>  3.     ATowrie  sio.      7  H.  6.  13.      33  H.  8.      Rat.  538.      34  £- 1- 
ATOwrie  833.    (3  Co.  06.  Ante  47.  b.)  may 

'.'■     '  '  ■'      -  ■ 

( 1 )  See  ante  76.  a.  Lord  Cokq  there  cHes  a  passage  from  Domesday-^book, 
in  which  reliefs  are  mentioned;  and  from  this  early  ose  of  the  word,  and  from 
the  terms  of  a  law  of  Edward  Ae  Confessor,  and  of  two  laws  of  Canute,  some 
have  inferred,  that  reliefs  were  known  to  die  Saxons.  This  circumstance  is 
much  relied  on  by  those  who  insist,  that  feudid  tenures  were  established  in 
England  before  the  Conquest ;  and  therefore  sir  Henry  Spelman,  who  supports 
the  contrary  opinion,  is  very  full  in  his  observation  on  this  part  of  the  ftubjeot. 
The  sum  <u  what  he  advances  is,  that  Domesday-book  at  the  utmost  only 
proves  the  use  of  reliefs  after  the  Conquest,  which  is  not  denied ;  that  die 
supposed  law  of  Edward  the  Confessor  is  either  not  genuine  or  belongs  to 
William  Rufus ;  that  heriot^  which  is  the  word  used  in  the  original  language  of 
the  laws  of  Canute,  is  improperly  translated  rditf;  and  lastly,  that  however  it 
might  suit  with  the  policy  or  the  Normans  to  assimilate  rdiefs  to  heriats^  there 
were  the  most  essential  differences  between  the  two.  According  to  sir  Hemy 
Spelman,  the  heriot  was  paid  out  of  the  goods  of  the  deceased  possessor  of  the 
land,  the  relief  by  the  heir,  out  df  Au  own  purser  the  heriots  at  all  events,  the 
relief  only  in  case  of  taking  up  the  lands  m  succession.  These  two  of  the  dif- 
ferences taken  by  Spelman  are  particularly  stated  here ;  because  they  apply  to 
heriots  and  reliefs  as  they  are  now  distinguishable.  See  the  Treat,  on  Feaas  in 
Spelm.  Posthum.  31.  It  is  observable,  that  Bracton  marks  the  distinction 
between  reliefs  and  heriots  very  strongly,  and  in  terms  partly  corresponding 
with  the  idea  of  Spelman ;  for  after  treating  at  large  on  reliera  Bracton  adds, 
est  quidem  alia  prastatio,  qua  nominatur  hertettunif  et  qua  nuUam  comparaHonem 
haoeat  ad  relevium;  sciUcetf  ubi  tenens,  liber  vel  serous ^  in  morte  sua  domsmm 
suum,  de  quo  tenuerit,  respici  de  meliori  averio  suoy  vd  de  secundo  mdioriy  secun* 
dum  dioersam  locorum  consuetudinem  ;  qua  quidem  prastatio  magisft  de  gratid 
qu^m  de  jure,  et  qua  hareditatem  non  contingit.  See  Bract,  lib.  a,  cap.  36, 
to.  86.  a.     See  further  as  to  heriots,  post  185.  b.— [Note  50.] 

,  (2  J  See  ace.  Ley  on  Wards  and  Liv.  fol.  ed.  17.  W.  Jo.  133.  The  dis- 
tinction is  not  merely  nominal;  for  lord  Coke  in  another  place  assigns  it  as  a 
reason,  why  a  relief  is  not  within  the  limitation  of  50  years  prescribed  hy  A& 
33  H.  8.  c.  2,  in  the  case  of  avowry  or  conusance  for  smt  or  service.  2  Inst.  9$. 
Note,  that  in  the  book  last  citedjbrtu  years  are  mentioned  as  the  limitation  in 
the  32  H.  8.  but  mr.  RuflThead  in  his  edition  of  the  Statutes  says,  that  io  the 
record  the  time  is^^%  yeai^ — [Note  51.} 


L  2.  C,  4.  Sect,  112.      Of  Knights  Service.  [83.b. 

may  distreine  (3),  but  cannot  have  an  action  of  debt  (4), 
rSS.n  ^  ^"*  ^^*  executors  or  administrators  may  have  an 
I     h  *  J  BC^^O'^  of  debt,  and  cannot  distraine(i). 

^     *  And  it  [h]  is  to  be  understood,  ih^X  feodum  tnilitis^  a  W  S***-  ^«^ 

knight's  fee,  consisteth  of  twentie  pound  land  (2),  and  he  payeth  \  *^*-  **«  °»>- 
for  his  reliefe  for  a  whole  knight's  fee  the  fourth  part  of  his  fee,  y^^'  ^^  ^ 
VIZ.  five  pound,  and  so  according  to  the  rate.  AntL  Lowe's*^' 

Baronioy  a  baronie,  or  a  baron's  fee,  consisteth  of  thirtcene  case, 
knights  fees  and  the  third  part  of  a  knight's  fee  (3],  which  (a  Inst.  ^ 
amounteth  to  foure  hundred  markes  per  annum  ;  and  tne  baron  *^**  ^*  ^*) 
for  an  entire  baronie  payeth  for  his  reliefe  an  hundred  markes, 
which  is  the  fourth  part  of  the  value  of  his  baronie. 

Comitatus,  an  earledome,  or  an  earle*s  fee,  consisteth  of  a 
baronie,  and  the  third  part*  of  a  baronie,  wliich  includeth  twenty 
knights  fees,  amounting  to  foure  hundred  pound  land  per  annum, 
and  he  payeth  for  his  reliefe  for  an  entire  earldome  the  fourth 
part  of  his  revenue^  and  that  is  an  hundred  pound.     All  which 
appeareth  by  the  statute  of  Magna  ChariOy  cap.  2,  made  in  the 
ninth  yeare  of  Henrie  the  third,  at  which  time  there  was  neither 
duke,  marquesse  nor  viscount  in  England,  as  before  is  said.     Bilt  (a  ito.  Abr. 
there  be  precedents  in  the  exciiequef,'  that  a  dukedome  con-  5t6.) 
sisting  of  two  earledomes,  viz.  eieht  hundred  pound  land  by  t^e 
yeare,  payeth  two  hundred  pound,  and  a  marquesse  conisisting  of 
two  baronies,  viz.  eight  hundred  markes  land je?^  annum,  and  pf 
an  earledome  and  a  halfe  t,  payeth  two  hundred  markes  for  his 
reliefe.    MThat  the  viscount  should  pay  In  certaine  I  have  not 
heard.     Before  the  making  of  the  statute  of  Magna  Charta  the  Glanvi].  lib.  9, 
king  had  rationabile  relevium  of  noblemen,  and  it  was  not  reduced  cap.  4. 6.  Bnic- 
to  any  certaintie  (4),  yet  ought  it  to  have  been  reasonable  and  ton,llb.a,fol.83. 
not  excessive.  Biittoii,fol.i78. 

Ockam,  43. 
F.  N.  B.  83.  S56.    Pleta,  lib.  3,  cap.  1 7.    Magna  Charta,  cap«  3. 

I  have  seene  the  record  of  a  charter  made  in  20  H.  6.  to 
Henrie  Beauchampe  earle  of  Wanmcke,  whereby  he  was  created 
kin£  of  the  lie  of  Wightf  to  him  and  the  heires  males  of  his 
boaie.  His  reliefe  was  incertaine»  and  not  limited  by  the  statute 
of  Magna  Charta, 

It  is  to  be  observed,  that  the  words  of  the  statute  of  Magna  Vide  Bracton, 
Charta  be,  hares  comitis  de  comitatu  integro,  et  hteres  baronis  ^^^'  ^4* 
de  baronid  Integra,  ^c     Now  what  an  entire  earldome  and  an   ^^^^1^ 
entire  baronie  is,  hath  beene  declared  before.    .   .  ^^,  Z  ^f^'. 

30  E.  3.  Am.  132.  tit.  ATOwrie  ia6.     18  Ass.  pi.  nltimo.    33  E.  3.  8. 

*  The  toords  third  part  teem  to  be  here  inaerted  fit  half  or  moiety ;  fir  ehtce  a  barony  it  taid  to 
contain  13 1  kuighttfeet, itfoUowt  that  an  carUam,tahicA if  30  kniglitfeet  (Vid,  tupra  Sf  ante  Gg.b.) 
tmut  eomkt  of  a  baroDj  and  a  half. 

t  The  toardt  a  halfe  teem  to  be  here  intertedfir  tho  third  part  of  an  earldom.    See  the  note  tupra. 

It 

(3)  But  it  is  said,  that  if  the  relief  is  claimed,  not  by  reason  of  tenure,  but  by 
i;2M/on},  there  must  be  a  prescription  for  the  distress  to  warrant  it.  See  W.Jo. 
133-— [Note  5i2.] 

U,)  Ace.  ante  47.  b.  But  there  are  some  opinions  to  the  contrary.  See 
a  Leon.  179.     3^0.  Rep.  371I 

'1^  S.  p.  ace.  ante  47.  b.  post.  162.  b.  and  1  Show.  36. 
3 J  See  ante  6g,  a.  and  note  3,  there. 

3)  As  to  this  notion  of  there  being  a  certain  number  of  knights  fees  in  a 
barony  and  earldom,  see  ante  6q.  a.  note  5. 

(4)  See  3  Inst.  7,  8,  and  Wnght's  Ten.  qq. 

^^4 


83.b.  84.a.]     Of  Knighls  Service.    L.2.  C.4.  Sect.  112. 

It  is  also  to  be  observed,  that  at  and  before  the  statute  of 
Magna  Charta  all  earledomes  and  baronies  were  derived  from 
the  crowne,  and  were  holden  of  the  king  tit  capitCy  and  the  kinp 
would  not  suffer  them  to  be  divided,  or  severed^  And  such 
entire  earledomes  and  entire  baronies  are  within  the  statute,  but 
at  this  day  earles  and  barons  are  without  such  e$urledonies  and 
baronies  of  the  king's  gift  in  diiefe.  For  at  the  creation  of  an 
earle,  he  hath  sometimes  an  annuitie  granted  unto  him  (5),  and 
sometimes  nothins ;  so  as  such  earles  and  barons  so  created  are 
cleerely  out  of  me  statute  of  Magna  Charta,  and  are  to  nsy 
such  reliefes  as  other  men  that  hold  of  the  king  in  canUe.  For 
as  the  heire  of  a  knight  shall  not  pay  reliefe,  unlesse  ne  hath  a 
knight's  fee,  &c.  so  neither  the  earle  nor  baron  shall  pay  any 
reliefe  by  this  statute,  unlesse  he  hath  an  earledome,  &c  or 
baronie,  &c. 


16E.3. 

4fi£-3- 
jocfeituro  18. 


94  £.  3.  04. 

fi6  H.  8. 

39  H.  8.  ca.  2. 

in  fine. 


"  His  heire  qffuXl  age,  scU.  of  ai  yearesJ*  And  yet  in  some 
case  the  heire  snail  pay  reliefe  when  he  was  within  age  at  the 
time  of  the  death  of  his  ancestor.  As  if  a  man  holdeu  lands  of 
the  king  by  knights  service  in  capiUy  and  of  a  common  person 
other  lands  by  knights  service,  and  dieth  his  heire  being  within 
age,,  the  king  hath  all  in  ward  by  his  prerogative  untill  the  full 
age  of  the  heire.  In  this  case  the  heire  shtul  pay  reliefe  to  the 
other  lord,  for  that  the  king  had  the  wardship  of  bodie  and 
lands.  And  the  lord  upon  everie  descent  ought  to  have  either 
wardship  or  reliefe. 

But  if  there  be  lord  and  tenant  by  knight*s  service,  and  the 
tenant  dieth  his  heire  being  within  age,  the  lord  wajryeth  his 

^rd.  Stathain.    ^'^r^^^P*  ^  ^®  ^^7'  ^^^  taketh  himselfe  to  his  seigniorie ;  in 

this  case  the  lord  smdl  not  have  reliefe  at  his  full  age,  because 
he  might  have  had  the  wardship  of  the  bodie  and  land.  Lord 
and  tenant  of  two  manors  by  divers  tenures  by  knisht's  service, 
the  tenant  is  disseised  of  the  one,  and  the  disseisor  dieth  veiaed, 
and  the  tenant  dieth  seised  of  the  other,  his  heire  within  age>  the 
lord  seised  the  body  and  lands  of  that  manpr,  and  after  the  beire 
at  hb  full  age  recovereth  the  other  manor  against  the  beire  of  the 
disseisor,  he  shall  pay  reliefe  for  that  manor,  and  so  one  loid  of 
the  heire  Qf  one.  tenant  shall  have  both  wardship  during  hJB  mino- 
ritie  a^d  reliefe  at  his  full  age. 


s  E.  3. 6. 
PI.  Com.  S39. 
33  E.  3.  tit. 


[fe]3E.5. 13. 
76.    8  R.  s. 

Avowrid  ift^ 


^  fSy  "  His  heire,**    [^]  And  yet  the  successor  of  a  r84.n 
bishop  or  abbott  may  pay  reliefe  by  prescriptiQn  or^  I    a.  J 

If 


such  annuities ;  and  it  appears,  that  they  were  not  Qonfined  to  earls ;  for  one  of 
the  letters  patent  in  his  Dook  is  a  grant  of  lol.  a  year  by  Hen  6.  out  of  the 
crown  revenues  in  Cumberland  to  sir  Thomas  Percy  on  creating  him  baron  of 
Egremont.  See  Mad.  Baron.  Anglic.  142.  In  Dyer  2.  a.  nodce  is  taken  of 
an  annuity  of  this  kind,  and  it  is  there  said  to  be  so  annexed  to  the  dignity  *& 
not  to  be  alienable.  See  further  as  to  creation-money,  Camd.  Brhana.  e^ 
1772,  p.  r25._[Note{;3.] 


L.  2.  C. 4.  Sect.  1 13, 1 14.     Of  Knights  Service.       [84. a . 

If  the  tenant  infeoffeth  his'heire  apparent  by  coUuBlon,  and  m  «q£  « 

dieth  [/]  his  heire  of  full  age,  it  is  a  question  in  our  bookes^  [i/.  Rellefe! 

whether  he  shall  have  reliefe  either  by  toe  common  law,  or  by  34  £.  3. 

the  statute  of  Marlebridge,  ca.  6.    But  now  the  statute  [m\  of  BeUefe  n. 

1 3  EUz.  ca.  5,  hath  cleered  that  question,  and  that  the  lord  shall  Jn»c*on.  lib.  a, 

have  reliefe  where  the  conveyance  is  made  to  any  person  by  r^j  ,g  £ij^ 

collusion,  &c.  cap.  5. 

Sect.  11^. 

jtLSO,  a  man  may  hold  his  land  of  his  lord  by  the  service  of  two 
'^  kni^sfees ;  and  then  the  heire,  being  of  full  a^e  at  the  time  of  the 
death  of  his  ancestor,  shall  pay  to  his  lord  x,  pound  Jor  reliefe  (1). 

This  is  evident,  and  needeth  no  explanation. 


Sect.  114. 

TVTO  TE,  if  there  be  grandfather  father  and  sonne,  and  the  mother  dieth 
living  the  father  of  the  sonne,  and  after  the  grandfather,  which  holds 
his  land  by  knight's  service,  dieth  seised,  and  his  kind  descend  to  the  sonne 
of  the  mother  as  heire  to  the  grandfather,  who  is  within  age ;  in  this  case 
the  lord  shall  have  the  wardship  of  the  land,  but  not  of  the  bodie  of  the 
heire,  because  none  shall  be  in  ward  of  his  bodie  to  any  lord  living  his 
father,  for  the  fat  her  during  his  life  snail  have  the  marriage  of  his  heire 
apparent,  and  not  the  lord  {2).  Otherwise  it  is,  where  the  father  dieth 
living  the  mother,  where  the  land  holden  in  chivalrie  descends  to  the  son  on 
the  part  of  the  father,  SfC. 

*'  OONNE.**    Yet  the  father  shall  have  the  marriage  of  his  Flet»,lib.  1, 

daughter  if  she  be  his  heire  apparent ;  and  Littleton'^  rea-  cap.  5.  16  £.3. 
son  extendeth  to  the  daughter,  for  that  (saith  he)  the  father  Disseisin  6. 
shall  have  the  wardship  of  his  heire  apparent,   within  whidi  ^3^'*,*^ 
words  the  daughter  is  mduded,  so  long  as  she  continueth  heire  g  £,  2.  Tresp. 
apparent  a35*. 

P.  N:  B.  943.     Ambrosia  Gorge's  case.    6  Co.  32. 

''  The  lord  shall  have  the  wardship  of  the  land.*'  Note,  that 
albeit  in  this  case  the  law  doth  give  the  custodie  of  the  body  to 
the  father,  and  barreth  the  lord  thereof,  yet  the  lord  shall  have 
the  warddiip  of  the  land  by  force  of  die  tenure  at  the  first 
creation  thereof.     And  so  it  is  if  the  father  marieth  his  heire 

within 


(1)  See  further  as  to  relief,  post.  85.  a.  at  the  end  of  the  note  there,  90.  b. 
91.  a.  and  b,  93-  a.  93.  a.  106'.  a.  Wright's  Ten.  97,  and  Vin.  Abr.  Tenures, 
£.  a.to  O.a. 

(3)  So  in  the  ease  of  the  W,  the  father  shaU  have  the  custody  of  the  My 
and  the  marriage.  7  Jac.  Cur,  Ward.  Ley  w,  2.  Unton^s  case.  Hal.  MSS,— 
See  Ley  1.— [Note  54.  ] 


84.a.  84.b.]     Of  Knights  Service.       L.2.  C-4.  Sect.  1 14, 

within  ag2  and  dieth^  yet  the  lord  shall  have  the  wardship  of  the 
land. 

"  Living  his  father'*    This  doth  not  extend  to  any  collatcrall 
heire,  but  only  to  the  sonne  or  daughter  being  heire  apparent ; 
for  albeit  a  man  shall  have  an  actipn  of  trespasser  quare  cofuan'^ 
a  E.  9.  guineum  et  hceredem  capit,  and  albeit  the  words  be  a^us  maritu^ 

1 8  £.  3.  ft6.        gium  ad  ivsum  periinet,  because  the  well  bestowing  of 
99  Am.  36.         QC^'hisheire  apparent  in  marriage  is  a  great  establishment  T  34.  "1 
39^3- 37-         of  his  house,  yet  that  is  to  be  understood  as  aeainst  &  |_  k    J 
B     9^7  wrong  doer,  but  not  against  a  gardian  in  chivalrie»  and 

39E.  3.  ^^^  mother  shall  have  Uie  like  writ  for  taking  away  of  her  sonne 

Card.  39<  and  heire  apparent.    And  yet  the  mother  shall  not  barre  the 

ao  £.  3- 17*  lord  by  knight's  service  of  his  wardship  of  the  bodie,  as  Littleton 
^^  H  ^  ^        ^^^  ^^ '  *  ^  tamen^  exJUid  tua  nascitur  in  potestate  iuS  nan  csty 

J.v'.kUz'      f^potris^^' 

31  £.  3.     Br.  357.     9  £.  4.  53.     •  Vide  Flet.  lib.  1,  cap.  6.      See  W.  3.  c.  35. 

(3  Ro.  Abr.  39.) 

**  To  any  lord.'*  Put  the  case  there  is  lord,  Bndjhne  tenant  by 

knight's  service  of  a  carve  of  land,  the^^m^  maketh  a  feoflSiient  in 

fee  upon  condition,  and  taketh  the  lord  to  husband,  and  hath 

issue  a  sonne,  the  wife  dieth,  the  issue  entreth  for  the  condition 

broken,  the  lord  entreth  into  the  land  9s  gard^qine  by  knigbt'a 

service,  and  maketh  his  executors,  and  dieth ;  in  this  case,  the 

executors  shall  have  the  wardship  of  the  land  during  the  minority 

of  the  heire,  but  not  the  wardship  of  the  body :  for  an>eit  the 

Jord  fieeoK^th  to  have  a  double  interest  in  the  wardship  of  the 

lK>dte,  one  as  lord,  and  another  as  father,  yet  as  fiuher,  and  not 

AS  lordy  in  jui4ges:^ent  of  law,  he  ^ball  have  the  wardship  of  the 

jbodie  of  h^  son  and  h^eire  apparent,  in  respect  of  nature,  which 

was  before  fu^  wardship  iti  respect  of  seigniories  by  jought'a 

.service  began,  and  that  wardship  hy  reason  of  nature  cannot  1^ 

(3  Co.  39.  t.       waived,  and  daime  made  in  respect  o^  the  seigniorie.    And  the 

Post.  88.  b.)       executors  of  the  father  shall  not  have  such  a  wardship  whidi  the 

?C^'  i4^        testator  had  as  father,  neither  can  such  a  wardship  be  foifeited 

G^bbi'i  GM0.     '^I  outlawrie,  because  it  is  diie  to  the  father  in  respect  of  privitie 

iVideflet.Ub.i»  of  nature. 

Jrtr.  je  foodP,  II  q^  ^^  ^^g  apforemr  And  therefore  if  the  father  be 
^^  g  ^  attainted  of  felonie,  4^c.  then  cannot  the  sonne  or  daughter  be 
3  Bo.  Abr.  39.)  an  heire  apparent,  because  the  bloud  is  corrupted  betweene  them> 

and  consequently  in  the  life  of  the  father  his  sonne  in  that  case 
shall  be  in  ward. 

A  woman  seised  of  lands  in  fee  holden  by  knight^s  service 
taketh  husband  an  alien,  and  hath  issue,  juid  tne  vrne  dieth,  the 
issue  shall  be  in  ward,  and  the  ikther^all  n^t  have  the \ci|stodie 
of  him,  for  that  in  the  i^ye  .of^the  law  he  js  not  his  heire  apparent, 
as  LiiUeton  here  speaketh. 


•^ect. 


L.2.  C.4.  Sect.1 15, 1 16.  Of  Knights  Service-  [84.b.  85.a. 


Sect.  115- 

l^OTEf  if  a  man  he  seised  of  land  which  is  holden  bu  knight's  SfTvice^ 
and  maketh  a  feoffment  in  fee  to  his  own  use,  and  aieth  seised  of  the 
use,  his  heire  within  age,  and  no  will  declared  by  him^  the  lord  shaU  naive  a 
writ  of  right  of  the  wardship  of  the  bodie  and  land,  as  if  the  tenant  had 
died  seised  of  the  demesne.  And  if  the  keire  bee  of  full  age  at  the  time  of 
the  decease  of  his  ancestor,  in  this  case  he  shall  pay  relive,  as  if  he  had 
been  seised  of  the  demesne.    And  this  is  by  the  statute  of  4  II.  j.  cap.  17. 

This  Secdon  is  in  addition  to  Littleton  {i\  and  therefore  I 
.passe  it  over ;  and  the  rather,  for  that  the  saia  statute  of  4  H.  7. 
IS  become  of  n6  force,  for  that  by  the  statute  of  S7  H.  8.  cap.  lo. 
|11  uses  are  transferred  into  possession. 

r85. 1  (O^Sect.  116^ 


m 


A^O  TE,  there  is  gardian  in  right  in  chivfilrie,  and  gardiam  in  deede  in 
chivalrie.  Gardian  in  right  in  chivalrie  is,  where  the  lord  by  reason 
of  his  seigniory  is  seised  of  the  wardshippe  of  the  lands  and  of  the  neyre,  at 
supri.  Xiaraian  in  deede  in  chivalrie  is,  where  in  such  case  the  lord  after 
his  seisin  grants,  by  deede  or  without  deede,  the  wardship  of  the  lands,  or  of 
the  heire,  or  of  both,  to  another,  by  force  of  which  grant  the  grauntee  is 
in  possession.  Then  is  the  grantee  called  gardian  in  fait,  or  gardian 
in  deed. 

IJERE  Littleton  dirideth  gardein  in  chivalrie  into  gardian  in 
right,  and  gardian  injait.    And  this  is  evident,  and  neddetb 
np  explanation. 

<^  By  deed  or  without  deed.""    Here  Littleton  affivmetb,  that  the  (a Ba. Abr^fo) 
wardship  of  the  body  ipay  be  granted  over  widiout  deed ;  .and 
herein  note  a  diversity  betweene  an  originall  chattell  of  a  thing   13  £. «  iit. 
that  properly  lyeth  in  grant,  and  a  chattell  derived  out  of  a  free-  Graot^ 
hold  of  any  Uiing  that  lyeth  in  grant     As  for  example,  if  a  7  i^3-^3- 
manmake  a  lease  for  years  of  a  villeine,  this  cannot  bje  done  ^g^;^^ 
without  deed,  neither  can  the  lessee  assigne  it  over  without  deed,  ^^.£  ^,^ 
because  it  is  derived  out  of  a  freehold  ttiat  lyeth  in  grant.    But  .,at  le  ttot.!?* 
the  wardship  of  the  body  is  an  original  chattel  during  the  mino-  asX^j^-AP- 
rity  derived  out  of  nofreehold ;  and  therefore  as  the  law  createtb  ^J^^' 
it  without  deed,  so  it  may  be  assigned  ov^r  without  deed.  ^|^  ^  ^5. 

so  ^  4.  16.     la  H.  4.  19.     5  H.  7.  17.  3'  ■    a«  EL  ©yar  371-     36  H.  ».*>•• 
tit  Graot  85. 


laV 


A  corporadon  aggregate  of  many  qaanot  m^ke  a  lease  fior  ^JJ;^^^J' 
^oares  without  deed,  m  respect  of  Uie  euaHw  of  the  incotpo^^  MH.6.'a4. 
tion ;  but  their  lessee  may  assicne  it  over  without  deed.  ^^  19  H.  6. 93. 


^t— ••••'%i 


(1)  Itwasiirst^iiitrodufsedinBed. 


85.a.  85,b.]  Of  Socage.        L.  2.  C.  5.  Sect.  1 17. 

34  E.  3.6^,70.        If  an  advowBon  be  holden  by  knight's  «enrice,  and  the  tenant 
5  £•  3-  6B.  dieth  his  heire  being  within  age,  the  lord  cannot  grant  the  ward- 

H|  l^oQ^'        ship  of  the  advowson  without  deed ;  because  it  is  derived  out  of 

14  H.  7. 16.        AQ  inheritance  that  lyeth  in  grant,  and  passeth  not  by  livery ;  for 

15  H.  8.  6.        jiu  prastntandi  est  incorporaley  and  so  (albeit  there  be  diversity 
Biw:t.  366. 368.  of  opinion  in  our  bookes)  is  the  law  taken  at  this  day  ( i ). 

43  £.1.6.    5  H.  7.  32.    11  H.  6. 4.    6  H.  7.  3.    18  H.  8. 16.    £L  Dyet  333. 


ccJ-Chap.  5.  Of  Socage.  Sect.  117.     fSS.l 

yTE  'S  UR  E  in  socage  it,  where  the  tenant  holdeth  of  hit  lord  the  tenancie 
by  certeine  service  for  all  manner  of  services,  so  that  the  service  be  not 
knights  service.  J 9  wkere  a  man  holdeth  his  land  of  his  lord  byfealtt/  and 
certaine  rent,  for  all  manner  of  services;  or  else  where  a  man  holdeth  his 
land  by  homage^  fealty ^  a^  certaine  rent,  for  all  manner  of  services;  or 
where  a  man  Eoldeth  his  land  by  homage  and  fealty  for  all  manner  of  ser- 
vices; for  homage  by  itself e  maketh  not  knights  service. 

«  TENURE 


(i )  By  the  13  Cha.  2.  c.  24,  tenure  b}r  knight's  servite,  whether  of  the  king 
or  Ota  common  person,  together  with  all  its  oppressive  fruits  and  consequences, 
as  also  those  of  socage  in  capite,  is  whoUy  taken  away ;  and  every  such  tenure 
is  converted  into^^f  and  common  socage*  The  same  statute  enacts,  that  all 
tenures  which  should  afterwards  be  created  bv  the  king,  should  be  mfiree  and 
common  socage  only.  Nothing  can  be  more  full  in  expression  than  this  act ;  for 
besides  generally  abolishing  tenure  by  knight's  service,  and  the  consequences 
peculiar  to  that  tenure  and  socage  in  capite,  it  descends  into  particulars  with  a 
redundancy  of  words,  which  can  only  be  accounted  for  bv  the  extreme  anxiety 
to  extirpate  completely  the  evils  the  legislature  had  under  contemplation,  for 
which  purpose  it  might  be  deemed  most  safe  to  attack  them  in  every  sh^>e« 
We  have  already  observed  in  some  former  notes,  that  homage  escua^  and  the 
aids  purJUe  marier,  and  purJaireiUz  chivalier  are  expressly  mentioned.  It 
remains  to  add,  that  the  statute,  after  taking  away  the  court  of  wards  and 
liveries,  enumerates  wardships,  liveries,  primer  seisms  or  ousterlemains,  values 
and  forfeitures  of  marriages,  and  fines  seisures  and  pardons  for  alienation,  and 
sweeps  away  the  whole.  But  the  act  preserves  rents  certain,  heriots,  suita  of 
court,  and  other  services  incident  to  common  socage,  and  ftalty ;  and  alao  lines 
for  alienation  due  by  the  customs  of  particular  manors,  unless  such  fines  are  for 
lands  in  capite.  Renefs  for  lands,  of  which  the  tenure  is  converted  into  common 
socage,  are  also  saved  in  some  instances ;  for  the  clause  which  preserves  rents 
certain,  provides  that  such  relief  shidl  be  paid  in  respect  of  such  rents,  as  is  paid 
on  the  death  of  a  tenant  in  common  soctoe.  From  this  clause  it  s^ems,^  that 
there  can  be  no  relief  out  of  lands  which  me  statute  changed  into  socage,  unless 
where  a  quit  rent  is  also  payable;  and  th&  reason  of  thus  expressing  the  act 
will  appear  by  considering,  tliat  a  year's  rent  is  the  relief  for  unds  holden  by 
common  socage,  and  consequently  is  never  due  out  of  lands  which  are  not 
subject  to  a  rent,  unless  by  special  custoffii  or  express  resorvation,  See  post 
Sect,  i26v»[Note  SS^] 


L.  2.  C.  5.  Sect.  1 17.        Of  Socage.  [85. b.  86.a. 

«  n^ENURE  in  socaseii):*  MiiTor,c«.i,s.3. 

Affriculture  or  tSlage  is  of  great  account  in  law,  as  being  4  H.  7.  cs.  19. 
very  profitable  for  the  common  wealth,  wherein  the  goodnesse  of  4  Co.  Hrrlhg^ 
the  habit  ia  best  knowne  by  the  privation ;  for  by  layinff  of  lands  ^^^  ^^* 
used  m  tilth  to  pasture,  six  mame  mconveniences  do   daily  ^  if^A  ^^  |^ 
encrease-     First,  idlenesse,  whicih  is  the  ^ound  and  beginning  of       * 
all  mischiefs.    3.  Depopulation,  and  decay  of  townes ;  for  where 
in  some  townes  soo  persons  were  occupied,  and  lived  by  their 
lawful  labors,  by  converting  of  tillage  into  pasture,  there  have 
beene  niaintained  but  two  or  three  neardsmen ;  and  where  men 
have  beene  accounted  sheepe  of  God*s  pasture,  now  become 
sheep  men  of  these  pastures.    3.  Husbandly,  which  is  one  of  the 

freatest  commodities  of  the  resJkne,  is  decayed.  4.  Churches  are 
estroyed,  and  the  service  of  God  neglected  by  diminution  of 
church  livings  (ais  by  decay  of  tythes,  &c.)  5.  Injury  and  wrong 
is  done  to  patrons  and  God's  ministers.  And  6.  The  defence  of 
the  land  against  forraine  enemies  is  enfeebled  and  impaired,  the 
bodies  of  husbandmen  being  more  strong  and  able,  and  patient  of 
cold,  heat,  and  hunger,  than  of  any  otli6r. 

The  two  consequents  that  follow  of  these  inconveniences,  are, 
first,  the  displeasure  of  Almighty  Grod ;  and  secondly,  the  sub- 
Tersion  of  the  polity  and  good  government  of  the  realm ;  and  all 
this  appeareth  in  our  bookes.    And  the  common  law  [a]  giveth  M  ^^  ^  3* 
arable  land  (which  anciently  is  caUed  hyde  and  game)  the  pre-  ^f'^^^^l 
heminency  and  precedency  before  meadowes,  pastures,  woods,  ^  £.  3. 3^' 
mynes,  and  all  otner  grounds  whatsoever ;  and  [*]  averia  caruuBy  I*]  Mirror, 
the  beasts  of  the  plough,  have  in  some  cases  more  priviledge  than  bracton,fo.9i7. 
other  cattell  have.    And  amongst  the  Romans  agriculture  or  ^^♦•k  ***>•«» 
tillage  was  of  high  estimation,  insomuch  as  the  senators  them-  £Ji|tOr;«  q^. 
selves  would  put  their  hand  to  the  plough;  and  it  is  said,  that  Ockam,  38, 39. 
never  prospered  tillage  better,  than  when  the  senators  themselves  4.£-  3- 1- a- 
plowea  (such  force  hath  the  example  of  superiors)  whereof  tliree  \®  ?•  ^-  *^- 
famous  Romanes  in  their  several  kindes  spake.  stefT^*^ 

Tempi  £.  1.    Avoury  930.    39  £.  3.  t6, 17. 

Omnium  rerum^  ex  qtUbus  aliquid  exauiritur,  nihil  agriculturd  Cic.Ub.  i.QiEc. 
mdius^  nihil  uieriuSf  nihil  dulciuSf  nihil  libera  homine  dignius, 

OJbriunatos  mmium^  sua  si  bona  nbrint^  Vir^l.  lib.  a. 

Agricolas  /  guibus  ipsa,  procul  discordibus  armis,  Gcorg. 

Fundit  humojadlem  victumjustissima  teUus. 

NuUum  laborem  recusant  manus,  ^ua  ah  aratro  ad  arma  trans^  Seneca  in  Eplst. 
JeruntuTt  S^c,  fortior  autem  miles  ex  confragoso  venU^   sed  iUe 
unctus  et  nitidus  in  prime  puhere  deficit.    But  now  let  us  peruse 
'our  author's  words. 

[S6r\      Cdr  "  Socagium."    Littleton  in  this  Chapter,  Section 
^    J  119,  fetcheth  this  word  from  the  originaU.     Socagium 
idem  est  quod  servitium  soca,  et  soca  idem  est  quod 
caruca,  s,  a  soke,  or  a  plough  (1). 

And 


(1 ) ,  See  Wright's  Ten.  143,  and  2  Blackst  Comment.  5th  ed.  79. 

{1)  Mr.  Somner  disapproves  of  this  etymology,  as  not  larse  enough  to  com- 
prehend all  the  services  of  the  tenure  by  socage,  which  ma^  be,  and  sometimet 
arc;  totally  unconnected  with  the  plougn.    Acoording  to  huD,  socage  is  derived 

firom 


86.  a]  Of  Socage.  L.  2.  C.  5.  Sect.  117. 

Bncton,  lib.  a.  And  Bractan  agreeth  herewith.  Dicitur  socagium  (saith  he) 
fol-  77-  it  soeco^  et  inde  tenentes  dicuntur  socmanniy  [b]  eo  ouid  deputati 

lb]  GhnviL  ^^^  tantummodo  ad  cuUuram'  And  Benerth  ugnineth  the  ier<-> 
11  ifibo^ca^  vice  of  the  plough  and  cart.  It  is  to  be  obsenred,  that  in  the 
Fletajib!i!ca.8,  hook  of  [c]  Uomesdayy  land  holden  by  knight's  service  was  called 
&  jib.  3,  ca.  14,  Tainland,  and  land  holden  by  socage  was  called  Reveland ;  which 
^*^'  1  A  appeareth  in  that  it  is  said  there,  Kcsc  terra  Juit  tempore  r^u 
Bntton,fol.i64.  £dtoardi  Tainland,  sed  postea  canversa  est  in  Reveland.  (a)  And 
fel^^*^*^'  in  that  booke  they  that  held  in  soca^  were  called  by  severall 
Vid.  derant  namesi  as  Sochemannu  or  Sokemanni^  which  still  continueth; 
Sect.  1.  SadriL  sometimes  *  Cclebertiy  i.  e.  qui  tenent  in  Uberum  socagium  per 
Wendeford.  reddttum;  and  sometimes  tney  are  called  RadchenestreSf  u  r. 
Weioestenc.  lUeri  homines^  qui  tamen  arabant,  herciabant,Jalcabant^  metebant^ 
•Mich.  10 E. 3.  ^^,  ^|rj([  hgre  it  appeareth  how  necessary  it  is,  that  words  be 
Wilts\n''fhef.  ^^^^^  ^^^m  their  originals,  and  our  author  est  verus  ^i/mologus 
\i\  For  etimo-  ^^  '^  ^^  ^^^  ^^  many  odier  places  in  his  \d]  three  bookes. 
Ib^  Tid.Sect.  And  it  is  to  be  observed  once  for  all,  that  the  legall  termination 
95. 154. 164.  of  CagiumJ  in  composition  signifieth,  service  or  duty ;  as  honui' 
304. 934.  967,  gium,  the  service  of  the  man ;  escuagiumy  servitium  scuti;  [e]  soca- 
a68,  ficc  gium^  servitium  soca ;  hidagium,  the  duty  to  be  paid  for  a  hide  or 

[<]  Flets,  lib.  3,  plough-land ;  and  so  of  comagiumy  cora^um^  camagiumy  caria^ 
Bracton,  lib.  9,  p^'"^*  burgagiumf  viUenagium,  and  guidagiumy  (which  one  descrf- 
cap.  16.  '  Deth  th\x^  quod  datur  altcuiy  ut  tutb  conducatur  per  loca  akerntSy 
BnttoDpfol.  164.  and  the  like. 

[/]  BGrrof,  "  So  that  the  service  [fl  be  not  knights  service.**     And  in  the 

GB.a,iect  18.  next  Section  he  saith,  and  every  tenure  that  is  not  a  tenure  in 
Fleta,  abi  Bopn.  chivalry  is  a  tenure  in  socage.    Ex  donationibtis  auiem^Jeoda 

ndliianaf  vd  magnam  serjeanttam  non  cotttinentibusy  oritur  nobis 
quoddam  namen  generaUt  quod  est  socagium.  Here  Littleton 
speaketh  of  tenures  of  common  persons ;  for  grand  seijeantie  is 

not 

from  the  Saxon  word  sac,  which  signifies  liberty  or  prrvilegfy  and  with  agium 
added  to  denote  the  agenda  or  service  imported  a  free  or  privileged  tenure ;  add 
this  derivation  is  prererred  by  a  writer  ot  great  judgment.  Somn.  Gavelk^  1 35. 
and  2  Blackst  Comment.  5tb  ed.  80.  However  sir  Martin  Wright,  though  he 
confesses  the  ingenuity  of  mr.  Somner's  derivation,  endeavours  to  jttftify  Little- 
ton's, and  thinks  that  the  Objection  to  it  is  obviated,  when  it  is  considered,  that 
in  the  case  of  socage-tenures  plough-service  was  die  most^  ancient  and  usual 
reservation ;  to  which  observation  one  may  add,  that  the  propriety  of  a  denomi- 
niition  is  not  always  the  proper  test  of  etymologies.  Wrightfs*  Ten.  143.  It 
seems  indeed,  that  both  derivations  have  their  share  of  probability,  whidi  is^«l 
much  as  can  be  expected  on  a  subject  so  veiy  imcertain. — [Note  56.] 

(a)  This  explanation  of  Thane-land  and  Reoe^land  b  opposed  by  sir  HeuAy 
SDelman,  who  investigates  the  subject  very  minutely.  See  Spelm.  Posthum. 
3^9  39.  In  a  former  nOfe  we  had  occasion  to  hint  at  sir  John  Dalrynofll^'s 
opinion  on  the  same  subject,  and  on  the  nature  of  the  difference  betweea 
bock4and  BnAJblh-land.  See  ante  6.  a.  note  6.  Since  the  writing  of  that  noie^ 
a  tract,  intitled  A  Discourse  on  the  Bockland  and  Folk4and  of  the  SaronSfhaA 
been  printed,  the  professed  object  of  which  is  to  examine  and  confute  the 
ndtiohiB  JEldvatrced'by  sir  John  Dalranple.  This  tract,  being  at  present  onlf 
distributed  amongst  the  author^s  friends,  is  difficult  to  be  procured,  and  h 
mentioned  her^  tor  tl^c  sake  of  sucli  readers  as  maybe  curious  tb  ex{>h>re«ttis 
dark  and  dontrovtifHed'  subject.  Ste  further  mmi  la^iimj^  Gliait  of 
I«ndedPropert  ante  6.  b.  7*  a.  58.  a.  arid  2  WhititiL  ISst  SUdlMLi^.— 
CNota5^] 


L.  2.  C.  5.  Sect.  118,  119.      Of  Socage.  [86.  a. 

not  knight's  service,  and  yet  it  is  not  a  tenure  in  socage,  as  shall 
be  said  hereafter.  Also  here  he  meaneth  temporall  services,  and 
not  frankalmoime,  as  by  the  examples  he  put  is  manifest,  and  as 
in  his  proper  place  shall  appeare  more  at  large.  Also  here  IM' 
tldon  speaketh  of  socage  largely  taken,  and  so  called  ab  0eciu; 
that  is,  afl  tenures  that  have  the  like  effects  and  incidents  belong- 
iii#  to  them  as  socage  hath,  are  termed  tenures  in  socage,  albeit 
orwnalljr  service  of  the  plough  was  not  reserved.  As  if  origin 
naUy  a  rose,  a  pair  of  gilt  qpurs,  a  rent,  and  such  like  were  re- 
served, or  that  the  tenants  in  condemnatos  uUrices  manus  mittant,  Ocktm,cw. 
tU  aUos  suspendio,  aUos  numbrorum  detruncatione,  Sfc.  puniant,  ^^^i;,^ 
these  are  said  to  be  tenures  in  soca^  ab  effecht^  for  that  there  shall  ^  ' 

be  like  gardein  in  socage,  like  reliefe,  and  such  other  effects  and 
incidents  as  a  tenure  in  socage  hath,  and  are  so  termed  to  distin- 

fwsti  the  same  from  knight's  service.  Nay,  the  worst  tenure  that  Ock«a,fii.  31.  a. 
hlftve  read  of,  of  this  kind,  is  to  hold  lands  to  be  ultar  sceieratorum  ^  ^* 
candemnatorumt  iU  alios  suspendiOf  alios  fnembrorum  dHruneatkme^ 
vel  aliis  modisjuxta  quantitatem  perpetraH  scderis  puniat^  (that  is) 
to  be  a  hangman  or  executioner.  U  seemeth  in  ancient  times  sudi 
officers  were  not  voluntaries,  nor  for  lucre  to  be  hired,  unlesse 
they  were  bound  thereunto  by  tenure.  And  so  note,  that  some 
tenures  in  socage  are  named  ^  causd,  and  some,  and  the  greater 
part,  ab  effectu. 

**  For  homage  hy  itsdfe  maketh  not  knights  service*^  But  it  is 
a  presumption  where  homage  is  due,  that  the  land  is  holden  by 
knights  service,  as  hath  beene  said. 


Sect.  118. 

<4Ca  6.)  ydLSO,  a  man  may  hold  of  his  lord  by  fealty  only,  and  such 

tenure  is  tenure  in  socage;  for  every  tenure  which  is  not 
tenure  in  chivalrie,  Jl  a  tenure  in  socage. 

Of  thil  Sufficient  hath  beene  said  before. 


Sect.  119. 

j^  ND  it  is  said,  that  the  reason,  why  such  ienurt  is  calUd  and  hath 
the  name  of  tenure  in  Boca^e,  is  this:  because  sooa{|;iiiBi  idem  es^ 
quod  servitium  sqc»,  and  soca  ioem  est  quod  camca,  &c.  1.  e.  a  soke  or  a 
phugh.  In  ancient  time^  before  the  limitation  of  time  of  memory,  a  great 
part  of  the  tenants,  which  held  of  their  lords  by  socage,  ouj^ht  to  come  with 
their ploughes,  every  of  the  *sa$d  tenaniis  for  certaine  dates  in  theyeartTo 
plough  and  sow  the  demesnes  of  the  lord..  And  for  that  such  workes  were 
dmuefor  the  livelihood  and  sustenance  i}f  their  lord,  th^  were  quit  against 
their  lord  of  all  mannef  of -services,  S^e.  —And  because  that  such  services 
were  done  with  their  ploughs',  this  temtte-wtis  'dtdltd tenure  in  socage.  And 
e^erward  these  servites  wet^  chMged  imo  Midne^,  ^ifif  the  'consent  of  the 
tenants  and  by  the  desire  of  the  lords,  viz.  into  an  it^muatrent,  Ssc.  But 
yet  the  name  of  socage  remaineth,  and  in  divers  places  the  tenants  yet  doe 

such 
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such  services  with  their  ploughes  to  their  lords;  so  that  all  manner  oj' 
tenures^  which  are  not  tenures  by  knighfs  service^  are  called  tenures  tn 
socage. 


"  n^IME  of  memory y    Time  of  memory*  is  when  no 

v^  w^.  u^v  ™®^  *^'^^  ^*^  ^*^  *"y  ^  proofe  to  the  contrary,  FSG.*! 

Cap.  Burgage,     nor  hath  any  conusance  to  the  contrary,  as  shall  be  here-  L  jj  '  J 


Sect.  170.  afler  said  in  his  proper  place.     And  of  necessity  diis 

Mirror,  cap.  3,  change  hereafter  spoken  of,  must  be  before  time  of  memorie;  for 

sect  18.    Vid.  ^thin  time  of  memory,  the  services  of  the  plough  cannot  be 

AT^rrie  9124.  changed  into  money  by  consent  of  the  tenant  and  the  desire  of  the 

3R  fl.    Action  lords,  scilicet,  into  an  annuall  rent,  neither  by  release  or  confir- 

sur  le  sut.a4.  mation  or  other  conveyance,  so  long  as  the  seigniory  remaineth, 

10  £.  3. 94.        us  giigii  be  said  in  his  due  place. 

ao  £.  3. 

Avowrie  IS4.    39  £.  3.  1 7.    39  Aji .  p.  3.    ao  Aas.  1 .    Cap.  ConfinnatioD,  S«ct  539. 

'*  Ought  to  come  tcith  their  vlouglies"    The  plough  is  named 

propter  excellentiam  ;  but  the  sicle,  and  the  in^di,  for  the  reining  in 

Harvest,  and  such  like,  are  also  mduded.    l^r  as  carucata  terrre,  a 

4£.  3. 161.        ploughland,  may  containe  houses,  milles,  pasture,  medow,  wood, 

6  £.  3. 983.        ^c.  as  pertaininff  to  the  plough ;  so  under  the  service  of  the  plough, 

idl  services  of  tillage  or  husbandry  are  included. 

"  Yet  the  name  of  socage  remainethJ*  Altho*  the  cause  where- 
upon the  name  of  socage  first  grew  be  taken  away,  yet  the  name 
remaines  the  same  it  hath  been,  and  is  used  to  distinguish  this 
tenure  from  a  tenure  by  knight's  service.  Nomina  si 
nesciSf  perit  (^  cognitio  rerum,  Et  nomina  si  perdas,  pST^H 
certi  distindio  rerum  perditur.  Therefore  the  names  of  I  «  *  I 
things  (as  Littleton  here  teacheth^  are  for  avoyding  of  *"  *  -* 
confusion  diligently  to  be  observea. 

^  huio  he  obterved  that  the  toordt  "  linne  of  memory,"  mutt  be  referred  to  the  words  in  the  text, 
"  the  limitation  of  time  of  memory,'*  and  therefore.  Handing  at  they  appear  to  do  tingly,  wnut  be 
undertlood  at  ^lard  Coke  had  uted  the  words  "  time  out  of  memory." 

Sect.  120. 

jdLSOf  if  a  man  koldeth  of  his  lord  by  escuage  certdine,  sell,  in  this 
manner,  when  the  escuage  runneth  ana  is  assessed  by  parliament  to  a 
greater  or  lesser  sum,  that  the  tenant  shall  pay  to  his  lord  but  halfe  a  marke 
for  escuage,  and  no  more  nor  lesse,  to  how  g^eat  a  sum,  or  to  how  little  the 
escuage  runneth,  S^c.  such  tenure  is  tenure  m  socage,  and  fiot  knighfs  ser- 
vice.   But  where  the  summe  which  the  tenant  shall  pay  for  escuage  is 
Mncertaine,  scil.  where  it  may  be  that  the  summe  that  the  tenant  shall  pay 
for  escuage  to  his  lord,  may  be  at  one  time  more  and  at  another  time  iess,' 
according  as  it  is  assessed,  Sfc.  such  tenure  is  tenure  by  knight's  service, 

(6 Co. 6.  b.)       "  E^^ ^^ ^^  certainey^  is  not  in  rei  veritate  servitium  sctiii, 

which  is  to  be  done  by  the  body  'of  a  man,  but  it  is  servi' 
'  tium  crumena^  of  money,  which  is  to  be  drawne  out  of  the  purse, 
and  that  is  in  effect  a  tenure  in  socage ;  wherein  it  is  to  be  ob* 
served,  that  the  service  of  payment  of  money  is  the  more  base, 
and  letoe  profitable  for  the  commonwealth  in  this  case;  and  here* 
of  somewhat  hath  been  said  before  in  the  Chester  of  Escuagey 
Sect  98199. 

If 
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If  a  man  hold  by  homage,  fealty  and  escuage,  scUn  by  an  halfe  15  £•  >•  tH. 
penny,  when  escuage  runs  at  fortie  shillings,  Uiis  is  a  tenure  in  ^^^"«  ^15- 
aocage,  and  no  knight*8  service,  for  two  causes.  ^,  96Ass.6S. 

5  £•  3-  G> 
First,  it  is  socage  tenure,  because  of  the  certainty;  for  to  the  5E.  4.  ia8. 

tenure  in  socage  certa  servitia  doe  ever  belong,  so  as  Uie  husband-  Vid.  Bot.Pari^ 

man  mar  the  rather  live  in  quiet.  4.1^  S-.J^n-  *9- 

'  CUyenng^sease, 

excellently  refolved  in  pariiament    Hill.  3  £.  3.  coram  Rege  Rot.  34.    Agnes  Frowick's 
case. 

Secondly,  Escuage  is  to  be  paid  at  every  time  when  it  is  as- 
sessed; and  here  it  is  not  to  be  paid,  but  when  it  amounteth 
to  forty  shillings. 


Sect  121. 

ji LSOf  if  a  man  holdeth  his  land  to  pay  a  certaine  rent  to  his  lord 
for  castk'gard,  this  tenure  is  tenure  in  socage  (1).  But  where  the 
tenant  ought  In/  himself  or  by  another  to  doe  castle^gard,  such  tenure  is 
tenure  by  knights  urvice. 

*  HEREIN 


(1)  According  to  Fitzherbert,  such  a  tenure  was  knighfs  service.  This  he 
infers  from  the  form  of  a  writ  of  livery  sued  out  by  an  heir  on  attaining  his 
full  age,  where  he  held  of  the  king  as  of  an  honor  m  the  king's  hands  by  the 
service  of  rendering  the  rent  of  ten  shillings  a  year  towardis  guarding  the 
castle  of  Dover;  and  Fitzherbert  endeavours  to  account  for  the  tenure  being 
knight's  service,  by  sunesting,  that  the  service  mi^ht  anciently  have  been 
guardioff  the  castie,  and  that  in  modem  times  the  lung  might  take  a  rent  in 
Seu  of  the  castle-sruard;  which  taking  of  a  rent,  says  Fitzherbert,  would  not 
alter  the  nature  of  the  tenure.  Fitzherb.  Nat.  Br.  056.  However,  this  opinion 
of  the  reverend  judge  is  not  delivered  absolutely,  but  is  accompanied  with  a 
quares  and  indeed  it  seems  ver]|r  liable  to  exception.  For — 1.  The  form  of 
the  writ  relied  upon  appears  quite  consistent  with  soca^  in  capite;  suing  of 
livery  by  die  heire  at  full  age  having  been  incident  to  that  tenure  as  weQ  as 
to  knighfs  service  in  capite^  unless  the  heir  was  under  fourteen  at  the  death  of 
the  ancestor.  See  ante  77.  a. — s.  Tlie  nropriety  of  the  writ,  in  the  case  to 
which  it  is  applied,  may  be  suspected;  for  suins  of  livery  by  the  heir,  except 
in  some  few  special  cases  distinguished  by  a  kind  of  prescription  of  which 
lord  Coke  speaks  doubtfully,  was  confined  to  tenure  in  capite^  or,  to  use  the 
phrase  pref«Ted  by  mr.  Madox,  ut  de  corondj  whereas  the  writ  in  Fitzherbert 
represents  the  tenure  to  have  been  ut  de  honore*  See  ante  73.  a.— 3.  Fitzher- 
belt's  reason  for  considering  the  tenure  as  knight's  service  seems  unwarranted 
by  the  terms  of  the  writ.  He  supposes  the  service  reserved  to  be  castle- 
guards  and  the  rent  to  be  merely  taken  by  the  king  as  a  commutation  in 
money;  but  the  writ  expressly  states  the  rent  to  be  the  service.  4.  If  Fitz- 
herbert, by  saying  that  the  king  took  the  rent  for  the  castle  gard,  means  that 
the  latter  was  so  changed  into  th^  former,  that  the  castle  guard  could  no 
longer  be  demanded,  then  his  idea  of  the  tenure's  continuins  to  be  castle- 
guard  and  in  chivalry,  is  contradicted  by  sir  William  Capell  s  case  cited  in 
lord  Coke's  report  of  Luttrel's  case;  for  m  that  the  court  held,  that  by  such 
a  perpetual  change  of  the  service  the  tenure  was  converted  into  socage.  See 
4  Co.  88.  a.— 5.  The  authority  of  Littleton  is  clearly  against  Fit^erbert's 

Vol.  L  Z  notion 
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Vid.  Sect.  98,  TJ  E  R  E I N  the  diference  standeth  thus.    If  a  rent  be  paid  for 

99*  castle-garde,  it  is  cleere  a  socage  tenure,  as  it  is 

Vd     r    88  ^  agreed  in  LuttereFs  case  according  to  Littletons  PST-"! 

'mhatttTtVs  '  op'^ion.     Butifasumme  in  grosse,  or  other  thing,  be  I     j^,  J 

case.    19  R.  9.  voluntarily  paid  or  siven  by  the  tenant,  and  voluntarily 

Gurd.  195.  received  by  the  lord  in  lieu  of  castle-gard,  yet  the  tenure  by 

2?i^  ?'    •  knight's  service  remaineth.     Vide  Sect  98,  &  99. 

F.  N.  D*  83>  95'* ' 

6  Co.  30.    C^gorio^  cate. 


Sect.  122. 

j^  LSOy  in  all  casa  where  the  tenant  holdeth  qf^  his  lord  to  pay  unto  him 
any  certaine  rent^  this  rent  is  called  rent  service. 

T  T  is  called  rent  service,  because  it  is  accompanied  with  some 
corporal  service,  as  fealty  at  the  least;  in  respect  whereof  the 
lord  may  distraine  for  it  of  common  right.     See  more  of  this 
matter  in  the  Chapter  of  Rents. 


Sect-  123. 

^4  LSO,  in  such  tenures  in  socage,  if  the  tenant  have  issu€  and  die, 
'^  his  issue  being  tpiihin  the  age  of  14  yeares,  then  the  next  friend 
(le  prochein  amy)  of  that  heire  {i),  to  whom  the  inheritance  cannot 
descend  (a  que  le  heritage  ne  poet  descender),  shall  have  the  watdsiip 
of  the  land  and  of  the  hetre  unttU  the  aee  of  14  yedres,  and  such  gurdeme 
u  called  gardeine  in  socage.  For  tf  the  land  discend  to  the  heire  of  the 
part  of  the  father,  then  the  mother,  or  other  next  cousin  of  the  part  of  the 
mother,  shall  have  the  wardship.  And  if  land  discend  to  the  heir  of  the 
part  ff  the  mother,  then  the  father  or  next  friend  of  the  part  of  the  father 
shall  hate  the  wardship  of  such  lands  or  tenements.  And  when  the  heyre 
cometh  to  the  age  of  14  years  complete,  he  may  enter  and  oust  the  garman 
in  socage,  and  occupy  the  land  himself  e,  if  he  will.    And  such  gardian  iu 

socage 
— — ' —  —  11    I      _ .. ,    . 

notion;  and  according  to  the  opinion  of  the  former,  a  case,  in  which  J^e  aervice 
reserved  was  a  yearly  rent  in  money  for  jruard  of  the  castle  of  VoreT,  was 
adjudged  early  in  the  reiffn  of  Charles  the  nrst.  See  LiU.  Rep.  47.  However 
H  should  not  be  concealed,  that  in  this  last  case  the  court  seemed  iocUsed 
to  think,  that  under  special  circumatsxiceB  there  might  be  a  change  of  the 
cattle-guard  into  rent  by  consent  of  the  lung  and  his  tenant  without  altering 
the  tenure,  where  evidence  could  be  given  of  the  manner  in  which  the  diange 
was  effected.— [Note  58.] 

(1 )  Here  the  word  heir  is  significant;  for  it  seems  to  import,  that  guardiaD* 
ship  in  socage  can  be  of  heirs  only.  However,  though  it  was  always  clear* 
that  guardian  in  chivalry  could  only  be  on  a  descent^  yet  some  have  doubted 
whether  wardship  in  socage  might  not  be  where  Uie  in&nt  was  in  by  purchaae^ 
This  point  was  agitated  so  late  as  the  28th  and  39th  of  Charles  tae  ^ecv^ 
when  the  court  held,  that  guardianship  in  socage  was  equally  coiifined  to  a 
descent  with  guardianship  m  chivahy.  9  Mod.  176.  vi.  Abr,  GnartHtfth  I- 
[Note  59.] 
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toeage  shall  not  take  any  issues  or  profits  of  such  lands  or  tenements  to  his 
own  tisey  but  only  to  the  use  and  profit  of  the  heire ;  and  of  this  he  shall  ren^ 
der  an  account  to  the  heire,  when  it  pleaseth  the  heire  after  he  accomplish'^ 
eth  the  age  of  14  yeares.  But  such  gardian  upon  his  account  shall  have 
eUlowance  0/ all  hts  reasonable  costs  and  expences  in  all  things,  6;c.  And 
if  such  gardian  marry  the  heire  within  age  ofi4yeares,he  shall  account  to 
the  heire,  or  his  executors,  of  the  value  of  the  marriage,  although  that  he 
tooke  nothing  for  the  value  of  the  marriage;  for  it  sAaU  be  accounted  his 
ownfoUy,  that  he  would  marry  him  without  taJang  the  value  ^  the  marriage, 
unless  t/iai  he  marrieth  him  to  such  a  marriage,  that  is  as  much  worth  in 
value  as  the  marriage  of  the  heire. 

**  TN  such  tenures  in  socage.**    If  a  man  be  seised  of  a  rent  (aEcK  Afer.40.) 

charge,  rent  secke,  common  of  {Msture,  and  such  like  inhe- 
rilances,  which  do  not  lie  in  tenure,  and  dyeth,  his  heire  within 
1^  of  14  yeares;  in  this  case  the  heire  may  choose  his  gardein : 
but  if  he  be  of  such  tender  yeares  as  he  can  make  no  choice,  then  vide  k  stat«t«. 
(if  the  father  hath  made  no  disposition  of  the  custody  of  thf  de^&sPh. 
childe)  it  were  most  fit,  Aat  the  next  of  kin,  to  whom  the  inherit  ^  Mwiccap.  8. 
tance  cannot  descend^  should  have  the  custody  of  him  (2).    And 
whosoever  taketh  the  rent>  &c.  the  heire  shalli  diarge  hun  in  a» 
aocouat.    But  if  he  hold  any  land  in  socage,  in  that  case 

[88»1  ^®  ^  gardian  in  socage  snail  take  into  hU  custody  as 
^  J  well  the  rent  charses,  &c.  as  the  land  holdM  in  socage 
because  he  kisxh  the  custody  of  the  beire. 

**  ffthe  tenant  haroe  i^sue  end  die*'    The  same  lav  it  is  if  the 
tenant  hath  no  issue,  but  a  brother  or  cosin  withkn  age  oS  14 
yeares  at  t^  time  of  his  death,    [a]  Also  this  doth  extend  aft  well  ^1^^^ 
to  issue  female^  as  to  issue  male.  Account  la^. 

<'  Within  the  age  of  14.  yearesP    0£  this  suSqient  hadi  been 
epokpn  in  the  next  precedmg  Chapter. 

<*  Then  the  nesp$  friend  (la  prodiein  amy)  qf  thai  heirc^  /e  vJum  <J»'«^-  ^  ^ 
She  inheritance  cannot  descend.**    The  next  friend  of  the  heire^^  &c.  g^^' "'  ^^ 
HereJrieHd  (amy)  is  taken  for  the  next  of  blood.  So  the  effect  of  FietvUbrTf 
it  is,  Uiat  the  next  of  his  blood  to  whom  the  inherisittae  cannoS  ea^p.  ^  SM.de 
4itee«4>  whereby  affinitT  without  Uoodis  aacMedL  Hik«Dis,  tit. 

^  The  n^:*  ^®^*^  **^^ 

[h]  If  thece  be  three  btethren,  and  Ae  youngort  hokdelh  land  [6}  ViJi  $»  Ass. 
ia  «scage,  and  hath  issue  and  dyetk  his  inue  within  age  of  14  4r* 
yeires»  both  the  undea  are  in  eeuaU  degrae,  and  yet  the  ddest 
ahgJUbe  gar^UoD;  because  m  eqoaM  degree  the  kw  preferreth  him. 
(c]  And  yet  if  lands  holden  in  socage  be  given  to  a  inaaaiid  X»  MnCom. 
the  heirs  of  his  hody»  and  he  dyedb  hia  heire  wilAin  age,  the  next  C«n«ri  case: 
Qoem  of  the  part  of  the  fiudier,  albeit  he  be  worthier,  snail  not  be 
pcefened  before  the  nest  eosio  of  the  fast  of  the  mother,  bus  such 
of  them  as  first  seiseth  the  heire  shall  have  hie  custody  (i)»     Bat 


■.«Hii^HV«^B^ii.^WMlM*Mi^i^MiWW«MMi^»Wi«l!.#>WMi<V«M>«         ■    ■  •  "^  t  ' 


f  «>  See  post  88.  b. 

( 1 )  This  is  aceocding  to  the  rule,,  in  iB^  .jUjure  meBor  esi-  conditio  possiden^ 
its*    Plowd.  9g6y  hi  Cairefs  case.    iSee  too  Hawk.  Abr.  of  Co.  Litt. 


z  2 
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47  U.  3.  Card,  if  lands  be  given  m  frankmariage,  and  the  donees  have  issue  and 
h6;  dye  their  issue  within  age  of  14  yeares,  the  next  of  kin  of  the  part 

2itea^/^'    ®^^®  mother  shall  have  the  custody  of  the  body,  and  not  the 

next  of  kin  of  the  part  of  the  father,  albeit  he  first  seised  it,  be- 
cause the  Another  was  the  cause  of  the  ^fl.    If  a  man  be  seised  of 
lands  holden  in  socage  of  the  part  of  his  father,  and  of  other  lands 
liolden  in  socage  of  £e  part  or  his  mother,  and  dyeth  his  issue  be- 
ing within  the  age  of  14  yeares,  in  this  case  such  of  the 
next  oC^  of  kinne  of  either  side,  as  first  happeth  the  ^88.^ 
body  of  the  heire,  shall  have  him  (1 ) ;  but  the  next  ^^  |_  ))/  J 
blood  of  the  part  of  the  father  shall  enter  into  the  lands 
of  the  part  of  the  mother,  and  the  next  of  kinne  of  the 
part  of  tne  mother  shall  enter  into  the  lands  of  the  part  of  the 
rather  (2). 
MF.  N.B.  139.       [d]  If  A.  be  gardian  in  socage  of  the  body  and  lands  of  B.  with- 
b.  Re^st.  in  the  age  of  fourteene  yeares.  A,  shall  be  gardian  in  wiCA^per 

[0  7  £•  3-  4^-  cause  de  gard  (3).  But  an  in&nt  within  age,  that  [e]  is  not  m  the 
SI  £  3  ST^  ^^  custody  of  anodier,  cannot  be  eardian  in  socage ;  because  no  writ 
31  e!  3.  En&nt  of  account  lyeth  against  an  in&nt.  And  herewith  agreeth  Bract. 
o.  17  £.  s.  [y*]  and  yieldeth  this  reason,  alium  regere  non  potest ^  qui  seipsum 
Aeoomnt  121.  revere  nrni  nooit.  And  Fieta  saith,  \h]  that  minor  minorem  custo- 
10  H  ^6^  ^ir«  non  debet;  aUos  enim  prasumttur  maH  regere,  qui  seipsum 
F. N.B.  118.  regere  nescit.  And  by  like  reason  an  ideot,  a  man  non  compos 
r/]  Brict  li.  %  mentis f  a  lunaticke,  a  man  cacus  et  mutus,  or  surdus  et  mutus,  or  a 
ro.  88.  leper  removed  by  a  writ  de  leproso  amovendo,  cannot  be  gardian  in 

p]FletLi,  sooige.  But  in  the  case  of  gard  oer  cat»«  ^  garc^,  there  lyeth  an 
^  ^^'  action  of  account  against  A.  in  the  case  abovesaid. 

H  lib.  Bub.  «  Xo  nAom  the  inheritance  cannot  descend  (a  que  le  heritage 

n^Ghnr  lib  7  ^®  P^^^  descender)."    [t]  NuBus  h€eredipei(B  suo  propinquo  vd 

CB.11.  '  extraneo  pericuhsa  sani  (4)  custodia  committatur.    Note  [k]  this 

m  PI.  Com.  word  (poet)  mai/  or  can.    [/]  And  therefore  this  doth  not  onely 

C^rrel'scaM.  exclude  an  immediate  discent,  but  all  possibility  of  discent 

^roElU^  8^  As  if  a  man  hath  issue  two  sons  by  several  venters,  and  having 

Ho.  635.}  lands  holden  in  socage  of  the  nature  of  burgh  English  die£ 

the 

*  The pmuge here cHedfiem  Fieta  uvuthe deeeiOh chepier  tf  the  tecend edtHon. 


!?1 


See  ante  88.  a.  note  i. 

Mr.  Serjeant  Hawkini  supposes  an  elder  brother  to  purchase  land,  and 
the  land  to  descend  to  his  younger  brother  being  under  14;  in  which  case  the 
in&nt's  paternal  and  maternal  relations  are  equally  of  the  blood  of  the  first 
purchaser,  and  therefore  equally  capable  <^  iiAeriting  to  them:  and  then 
mr.  Serjeant  asks,  who  shall  be  j^uardian  in  socage.  Hawk.  Abr.  of  Co.  Litt. 
Perhaps  there  may  be  some  difficulty  in  solving  this  <|uestion.  If  Littleton's 
rule  be  understood  strictly ,  there  cannot  be  any  guardian  in  socage  in  such  a 
case,  unless  the  next  friend  is  a  fiither  or  mouer  or  other  lineal  ancestor,  or 
of  the  half  blood;  for  aU  of  the  other  relations  may  by  possibility  succeed  as 
immediate  heirs  to  the  son.  But  if  the  next  of  blooa  on  either  side  may  be 
guardian,  the  mother's  blood  must  be  prderred,  because  they  are  the  most 
remote  from  the  succe6sion.-*[lfote  60.] 

(3)  Guardian  per  cause  de  utard  is,  where  one  infant  in  wardship  is  guardian 
of  another  infant,  in  which  case  the  wardship  of  the  first  infant  intitles  his 
guardian  to  the  wardship  of  the  second.  But  it  seenos,  that  only  guardian  in 
chivalry  and  in  socage  could  be  guardian  per  cause  de  ward.  See  s  Ro.  Abr, 
35. 40,  and  Vaugh.  184— [Note  61.] 

(4)  Sine  instead  oisane  seoms  necessary  to  the  sense  of  this  pussage. 
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the  younger  brother  within  age  of  14  yeares,  [m]  the  elder  [m]  lit.  lib.  1, 

brother  of  the  halfe  blood  shall  not  have  the  custody  of  the  fo*s«  3* 

land  (5) ;  because  by  possibility  the  elder  may  inherit  the  land ; 

for  if  the  youngest  dye  without  issue,  and  the  land  discend  to  an 

uncle,  the  elder  brother  of  the  halfe  blood  may  be  heire  unto  him : 

and  herewith  doth  agree  our  ancient  authors,     [n]  Hatred  90k-  [n]  Bract.  lib.  9, 

manni  sub  custodia  capiialium  dominorum  nan  erii,  sed  tub  custodid  ^':  ®7- 

consanguineorum  suorum  propinquorumj  hhc  esty  eorum  qui  conjuncti  S"**  J?  j    *  J*' 

sunt  jure  sanguinis^  et  non  jure  sueeessionis^  ex  joarie  quorum  non  ^e^E.  1.  Stat.  i. 

descendit  hareditas;  et  regulariter  verum  est,  quod  nunquatn  rema^  Forteac  c.  40. 

nehit  aliquis  in  custodid  alicufus,  de  quo  haben  possit  suspicio,  quod 

vdit  jus  damare  in  ipsa  hieredttate,  et  unde  si  plures  sintHuee  et 

Jusredes  tenere  debeant  in  socagio,  nulla  debet  esse  in  custodid  aUe» 

rius.    [o]  And  this  is  contrary  to  the  civil  law;  for  leges  dviks  [0]  Fortetc.  nbi 

impuberum  tutelas  proximis  de  eorum  sanguine  committunt,  sive  «ip«-St«tut.de 

agnati  Juerinty  sivecognati,  unicuique^  viddicet^  secundtbn  gradum  2^J3o* temps 

et  ordinemy  qui  in  fuerecUtate  pupiUi  successurus  est.    But  this  £.  1.   ' 

the  law  of  England  saith,  est  quasi  agnum  lupo  eommiitere  ad 

devorandum  (6).  „  7%^n 

(5)  This  point  appears  to  have  been  adjudged  contra  in  lord  Coke's  time, 
though  it  is  not  taken  notice  of  by  him.  See  Swan's  case,  s  Ro.  Abr.  40. 
Ow.  128.  Mo.  635,  Cro.  Eliz.  825,  and  s  And.  171.  However,  as  lord  Coke 
here  decides  against  the  half  blood,  the  question  was  revived  after  the  Resto- 
ration ;  but  the  case  did  not  produce  any  opinion  of  the  court.  T.  Jo.  172 
The  rule  as  expressed  by  lord  Coke  certain^  excludes  the  half  blood;  be* 
cause  he  extends  it  to  all  possibility  of  descent.  But  if  the  judgment  in  Swan's 
case  was  right,  the  rule  should  be  confined  to  all  possibility  of  immediate 
descent— '[Note  6a.] 

(6)  Lord  chancellor  Macclesfield  very  much  disapproved  of  the  rule  of  our 
law,  which  nves  the  gpiardianship  in  socage  to  the  next  of  kin  to  whom  the 
land  cannot  descend.  He  would  not  allow  the  exdusion  of  the  heir  to  the 
land  to  be  foimded  on  reason,  but  deemed  it  the  o£B»pring  of  barbarous  times 
and  the  effisct  of  a  cruel  presumption.  Therefore,  when  he  was  applied  to  on 
a  like  principle,  for  an  oraer  to  remove  a  lunatick  firom  the  custody  of  mr. 
justice  Dormer,  who  was  the  lunatick's  uncle,  and  next  in  remainder  to  him, 
but  had  with  the  consent  of  the  nominal  committee  of  the  lunatick's  person 
taken  care  of  him  for  many  years,  and  treated  him  with  the  greatest  tender- 
ness, under  these  circumstances  his  lordship  refused  to  make  such  an  order. 
1  P.  Wms.  36a  See  also  9  Mod.  143,  andCary's  Rep.  137,  13B.  But  not- 
withstanding this  censure  by  one  most  deservedly  of  high  authori^,  the  rule 
of  our  law,  m  respect  to  guardianship  in  socage,  considers  as  one  settling  the 
right  by  nearness  qfUood  without  regard  to  personal  qualificationSf  which  was 
the  point  of  view  in  which  lord  Coke  and  those  he  follows  extolled  it,  is  surely 
very  defensible;  for  it  gives  the  custody  of  the  infant's  person  to  those,  who 
in  point  of  nearness  of  blood  have  equal  pretensions  to  the  trust,  without  the 
same  temptation  in  point  of  interest  to  abuse  it.  However,  in  justification  of 
the  Roman  law  it  snould  be  remembered,  that  their  order  of  succession  made* 
it  impossible  to  adopt  a  distinction  like  that  of  our  law  in  the  case  of  guardian- 
ship in  socage;  for  by  the  Roman  law,  the  relations  both  of  the  iSiM^'s  and 
mother^ %  blo^,  being  in  equal  degree,  were  equally  capable  of[^  inheriting ; 
and  the  emperor  Justinian  navine  whdly  destroyed  the  distinction  between 
the  agnati  and  cognatiy  there  could  not  be  proximity  of  blood  without  nroximity 
to  the^  succession.  Novell.  18.  c.  4, 5.  Such  being  die  difference  of  the  two 
laws  in  point  of  succession,  it  is  rathet  unfair  to  make  a  comp^ison  between 
them  in  point  of  gardianship.  Besides,  nearness  of  blood  alone  is  at  best  a 
very  exception^le  rule  for  settling  the  ri^t  of  guardianship.    It  must  fre- 

z  3  quently 
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<'  Then  the  mother^  Note,  albeit  land  cannot  discend  to  the 
mother  from  her  sonne,  (as  hath  beene  said)  because  inheritanoe 
cannot  ascend,  yet  here  it  appeareth  by  Littleton^  that  die  is  next 
of  blood  (7),  for  that  none  (as  hath  be^ie  said)  can  be  gardian  in 
socage  but  the  next  of  blood ;  and  the  like  is  to  be  said  of  the 
fiaher,  as  hereafter  next  appeareth. 

'«  Then  the  fatherr  By  this  it  appeareth,  that  the  iather  in 
case  of  a  tenure  in  socaee  shall  be  gardian  in  socage,  and  AaXl 
not  hare  the  custody  of  his  eldest  sonne,  in  respect  of  his  pater- 
nall  naturall  custody,  (as  he  shall  have  in  case  of  a  tenure  by 
kniffhts  service,  as  before  appeareth)  (8)  but  as  gardian  in  socage. 
Ana  the  reason  of  the  diversity  is,  for  that  in  the  case  of  a  tenure 
in  socage,  the  father  must  by  law  be  accountable  to  the  sonne 
both  for  his  marriage,  and  also  for  the  profits  of  his  lands,  which 
he  should  not  be  ifne  had  the  custodv  of  his  eldest  sonne  in  this 
case  as  his  father  in  respect  of  nature  (9),  and  the  act  of  law  never 
doth  any  man  wronff . 

But  no  lord  or  ouer  person,  in  respect  of  any  tenure  by  knights 
service  or  otherwise,  shall  have  the  custody  of  any  dnlae  that  is 
heire  apparent  to  his  father,  but  the  father  only  during  his  life,  as 
hath  beene  said  before(  10). 

tt  i%  to  be  observed,  that  in  the  lawes  of  England,  there  are 
three  manner  of  gardianships,  viz.  by  the  common  law,  by  statute 

law, 

qtumtly  give  a  title  to  those,  who  are  in  every  respect  the  least  qualified  for  a 
trust  so  delicate  and  nnportant.  Neamen  of  blood  ought  to  be  greatly  re- 
ffarded ;  particularly  in  the  case  of  parents,  whose  title  by  nature  is  so  strongs 
Siat  to  wrest  from  them  the  custody  and  education  of  their  children,  except 
when  there  is  an^  gross  misconduct  or  the  most  apparent  incimaci^,  wovud 
be  very  inhuman  inosed.  Bat  personal  qualities,  situation  of  life,  interest  in 
the  succession,  and  other  cireumstances,  whether  operatii^  for  or  against, 
should  also  be  attended  to;  and  hence  arises  the  necessity  m  a  diicrettenary 
power  in  the  dioice  of  gnardians.  On  this  principle  in  many  coantrieB  id 
Burope  the  father  is  now  intrusted  with  the  power  of  assigning  guardians  ibr 
his  enildren  by  testament,  and  for  want  of  a  testamentary  guardnm,  some  great 
magistrate  or  judicial  officer  is  audiorized  to  nominate ;  and  in  other  eovBtries 
goaraiaDS  are  wholhr  dative  by  a  magistrate.  Groenweg.  de  Leg.  Abrogat. 
fib.  1.  tit.  15*  Voet  Comaoent  ad  Faadect.  1.  36. 1,  3,3.  1  Strab.  Dom.  964. 
StSEir's  IniL  of  Law  of  Scotl  3d  ed.  4J6.  In  ^ect^  our  law,  as  changed  by 
statutes  and  regulated  by  the  modem  practice  of  the  comt  of  chancery,  con- 
forms very  mu<%  to  these  nsodes  of  pnescribing  idio  shall  have  the  guardianship. 
But  this  subject  will  be  more  folly  opened  in  the  succeeding  notes.««»[N.  63.} 

(7)  As  to  the  constmction  of  the  words  flsarf^Wsotf  in  other  eases,  see  ante 
vo.  b.  and  note  a.  there. 


rS)  Ante84.b. 
(1 


,9)  Lord  Coke  should  not  be  undentood  to  assert  that  a  goaadiaa  bymtnre 
is^t  accountable  for  the  profits  of  the  infant's  estato;.  that  being  maoetnme^ 
which  seems  inconsistent  with  the  nature  of  every  other  Innd  of  guardjwwhip 
excefK  guardianship  in  diivalry.  It  is  therefore  presumed,  that  lord  Cohrs 
mewling  was,  that  the  father  shall  be  deemed  guardian  inr  socaae;  tecaaae  is 
Shot  character  the  law  makes  him  accountable  to  the  Mil  for  m  tmhe  ef  his 
marriage  as  well  as  for  the  pfq/Ug  of  hit  lands  f  whereas  in  the  tfhaimeler  of 
gardimi  by  nature^  he  is  only  aooonntsftle  for  the  Jatfff  ^.-^[Notedfw] 

(10)  Ante  S4.  a. 

*  This  apptan  U>  he  th»  wSe  ftfened  U  fty  Mr,  Bargrme  in  ihe  ccndhtdmg  pari  of  his  note 
la.to  88.  b.  where He^peaki &fn  preceding  flow,  which  mtms kit  «sntenee  h ortguafdledHy  tipttmeA, 
m  if  receiYing  the  proifits  of  lands  might  be  part  oSthe  office  of  gnardian  by  nature. 
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law,  and  by  custome.  By  the  common  law  the^re  are  foure  man- 
ner of  gardlans,  viz.  gardian  in  chivalry  (whoih  Littleton  hath  de- 
scribed before.  Sect  103,  &c.)  (11)  gardian  by  natmre,  as  the 

father 

(11)  Ante  74.  b^  Though  guardianship  in  chivalry  is  how  taken  away  by 
act  of  parliament,  it  may. be  useful  to  recollect  some  general  things  concerning 
it;  and  for  the  ease  of  the  student  in  that  resptect,  me  following  pariicularsy 
selected  principally  from  the  Chapter  of  ICnights  Service,  are  brought  into 
one  point  of  view. — Guardianship  in  chivalry  could  only  be  where  the  estate 
vested  in  the  infant  by  descent, — All  males  under  21  at  the  ancestor's  death 
vrere  liable  to  it;  but  not  Jemales^  unless  they  were  then  under  ij^—lt  ex- 
tended, not  only  to  the  person  of  the  infant,  but  also  to  all  such  of  tlie  infantas 
lanils  or  tenements  as  were  within  the  guardian's  seigniory;  and  if  the  king  was 
guardian  in  respect  of  a  tenure  in  capite^  then  to  the  tvhole  of  the  infant's 
estate,  of  whomsoever  holden,  whatever  the  tenure,  and  whether  lying  In 
tenure  or  not. — If  the  infant  heir  held  lands  by.  knights  service  of  several 
lords,  each  lord  had  the  wardship  of  the  land  within  his  seigniory;  and  as  to 
the  body,  the  wardship  of  it  belonged  to  that  lord,  of  whom  the  tenure  was 
most  ancient,  he  being  styled  the  lord  by  priorityy  and  the  otKers  lords  by 
posteriority.  But  this  must  be  understooa  witli  an  exception  of  the  king ;  for 
if  any  lands  of  the  infant  were  holden  of  the  king  by  knights  service  in  cdpite^ 
he  was  intitled  to  the  wardship  both  of  the  infant's  body  and  all  his  lands 
held  of  the  crown  in  capife,  or  of  others  by  knights  service.-— It  continued  oyer 
males  till  twenty'-one^  over  females  till  sixteen  or  marriage  -r-When  it  deter- 
mined,  if  the  tenure  was  of  a  subject^  the  heir  might  enter  oh  the  lord  immedi" 
atdy;  but  if  the  kine  had  the  wardship,  then  the  heir  was  not  intitled  to  take 
possession  of  the  land  without  suing  to  the  crow^n  for  livery,  which  was  a  pro- 
cess both  nice  and  expensive.  See  ante  77.  a.-;-}t  haa  a  preference  with 
respect  to  the  custody  01  the  infant's  body  over  every  other  species  of  wardship, 
except  only  that  of  uie  father  where  the  infant  was  his  heir  apparent ;  even  the 
mother  being  excludecl. — It  intitled  the  lord  to  make  a  safe  of  the  marrii^e 
of  the  infant,  subject  only  to  the  restriction  of  not  disparaging ;  and  if-  tne 
infant  refused  the  marriage  tendered  by  the  lord,  or  married  after  such  a  tender 
and  against  the  lord's  consent;  in  the  former  case,  the  infant  was  liable  to 
the  payment  of  a  sum  equal  to  the  value  of  the  marriage,  that  is,  to  tho 
profit  which  the  lord  might  have  made  by  the  sale  of  it;  in  the  latter  care, 
the  hm  Jemale  paid  the  same  sum  as  for  a  refusal,  but  the  heir  male  was 
charged  the  doiMe  value,  which  was  called  a  forfeiture  of  marriage. — The 
guardian  in  chivalry  was  not  accountable  for  the  profits  made  of  the  infant's 
land  during  the  wardship,  but  received  them  for  his  own  private  emolument; 
subject  only  to  the  bare  maintenance  of  the  infant.  At  least  it  doth  not  ap- 
pear in  any  work  we  have  seen,  what  means  were  provided  for  enforcing  thei 
guardian  out  of  the  profits  of  the  estate  in  wardship,  to  support  and  educate 
the  infant  in  a  style  and  manner  suitable  to  his  rank  and  flprtune.— Lastly^ 
guardianship  in  chivalry,  being  deemed  more  an  interest  tor  jihe  profit  of  the 
guardian  than  a  trvut  for  the  benefit  oi  the  wirdy  was  saleable  ai^d  transferrable, 
like  the  ordinary  subjects  of  property,  to  the  best  bidder,  and  if  not  disposed 
of  was  transmissible  to  the  lord's  personal  representatives.  Thus  the  custody 
of  the  infant's  person,  as  well  as  the  care  of  liis  estate,  might  be  dcyoIvec( 
upon  the  most  perfect  stranger  to  the  infant,  one  prompted  by  every  pecuniary 
motive  to  abuse  the  delicate  and  impprtant  trust  01  education,  without  any 
ties  of  blood  or  regard  to  .counteract  the  temptations  of  interest,  or  any  suf- 
d'cient  authority  to  restrain  him  from  yielding  to  their  infiuence.  This  e)c- 
plication  of  the  nature  of  wardship  in  chivalry,  general  as  it  is.  may  well 
excite  a  strong  idea  of  the  horrid,  evils  necessarily  incident  to  it.  On  the  first 
r€&ctioh  it  it  natural  to  wonder,  how  it  happened,  that  a  species  of  guardian- 

z  4  ship 
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&ther  of  the  eldest  son,  of  whom  Zi^&ton  hath  spoken  Sect  114»(12) 

gardtian 


ship  80  constituted  on  principles  repugnant  to  the  voice  of  nature,  so  founded 
in  inhumanity,  so  retarding  to  the  progress  of  science  and  literature  amongst 
persons  of  high  birth  and  with  ^eat  hereditary  estates,  and  so  seemingly 
replete  with  mischiefs,  both  public  and  private,  should,  in  a  countr^r  distin- 
guished for  continual  struggles  to  preserve  the  valuable  and  to  annihilate  the 
oppressive  parts  of  its  constitution,  be  patiently  endured  for  several  centixriea 
mer  the  Conquest,  and  even  remain  unreformed  by  any  effectual  checks  to 
soften  its  rigour,  till  it  was  wholly  taken  away  at  the  Restoration.    Perhaps 
however  on  further  consideration  of  the  subject,  the  wonder  mav  in  some 
measure  cease;  for  the  facility  of  evading  guardianship  in  chivalry,  whidi 
could  only  be  on  a  descent,  may  account  both  for  its  being  so  long  submitted 
to,  and  for  its  producing  consequences  less  extensively  pernicious  than  seem 
almost  necessarily  inci&nt  to  it     Various  modes  of  preventing  the  descent 
were  practised.    One  was  enfeoffing  the  heir  in  the  ancestor's  life-time ;  and 
another  was  enfeoffing  strangers  on  condition  to  pay  a  sum,  far  exceeding  the 
value  of  the  land,  at  a  time  so  fixed  as  to  correspond  with  the  heir's  coming 
of  age,  who  might  then  enter  for  breach  of  the  condition.     See  stat  Marie- 
bridge  53  Hen.  3.  c.  6,  and  s  Inst  109.    When  these  modes  were  declared 
to  be  fraudulent,  and  therefore  checked  by  the  statute  of  Marlehridge,  a  third, 
still  more  fit  to  attain  the  same  end,  succeeded;  for  uses  and  trusts  being  in- 
vented, and -guardianship  in  chivalry  being  only  a£  legal  estates,  it  became 
the  fashion  to  make  feoffments  to  uses,  as  well  for  preventing  wardship,  as 
for  avoiding  relie&  and  forfeitures,  and  indirectly  exercising  the  power  of 
devising ;  and  thus  the  heir  taking  only  the  use  of  the  land  on  a  descent  instead 
of  becoming  legal  tenant,  he  of  course  escaped  being  in  wardship.  This  evasion 
continued  in  practice  till  4  Hen.  7,  when  the  legislature  thougnt  proper  once 
more  to  interfere  in  favour  of  Uie  lord,  and  imide  the  heir  of  cestui  que  use 
equally  liable  to  wardship  in  chivalry  with  the  heir  of  one  dying  seised  of  the 
legal  estate.     See  4  Hen.  7.  c.  17.  Ante  84.  b.  and  3  Inst.  no.    Indeed  fi}r 
some  time  after  4  Hen.  7,  there  seem  to  have  been  no  other  means  of  pre- 
venting wardship  in  chivalry,  than  the  ancestor's  making  a  lease  for  life  with 
remainder  to  his  heir  apparent  in  fee.  But  this  protection  of  v^ardship  in  diivalry 
was  soon  followed  by  a  great  diminution  of  its  profits;  for,  in  the  succeeding 
reiffn,  the  statute  of  wills  gave  the  power  of  devising  so  as  to  deprive  Uie 
lord  of  the  wardship  in  ttoo'tkirds  of  the  land  holden  oy  knights  service;  in 
which  contracted  state  this  odious  species  of  guardianship  was  sufiered  to  Ian* 
guish,  till  it  was  intirely  abolished  by  the  famous  statute  of  Charles  the  second^ 
together  with  the  other  oppressive  appendages  of  military  tenures,    s  Inst 
110,  111.    The  curious  reader  may  see  further  on  this  subject  in  Smith's 
Commonwealth,  Engl,  ed  b.  3.  cap.  5.    Staunf.  Prserog.  4  Inst  188.    Lcj  on 
Wards  and  Liv.  et  ante  passim  m  the  Chapter  of  Knights  Service  and  the 
books  there  cited«  the  titles  Garde  and  Guardian  in  the  Abridgments,  Cromp^ 
Jurisd.of  Co.  113.  a.  to  135,  and  Mad.  Excheq.  fol.  ed.  3 3 1.~[ Note  65.] 

(is)  Many  of  our  books,  especially  some  of  modem  date,  are  very  indis- 
criminate, when  they  mention  guardianship  by  nature.  Sometimes  the  fioher 
is  styled  guardian  by  nature  ofhis  heir  apparent /or  the  time  in  general  terms, 
such  as  at  first  appear  to  intimate,  that  W  our  law  no  other  ancestor,  except 
the  father,  not  even  the  mother,  is  intitled  to  the  guardianship  in  that  right; 
and  accordingly  lord  chief  baron  Comyns  makes  this  inference  from  die 
language  of  tne  books,  though  as  we  conceive  too  hastily.  See  Com.  Dig. 
Guardian,  C.  3  Co.  38.  a.  6  Co,  33.  b.  there  cited.  At  other  times  we  are 
told,  that,  the  father  being  dead,  the  mother  may  have  a  writ  of  trespass  juare 
consanguinetim  et  haredem  cepiti  which  imports,  that  she  may  also  be  guardian 
by  nature  dihsr  heir  qiparent    But  then  the  silence  in  one  book  as  to  other 

ancestorSi 


L.  2.  C.  5.  Sect.  123,         Of  Socage.     '  [88.  b. 

gardian  in   socage^  treated  of  by  Littleton    in   this    Section, 

and 


ancestors,  and  the  express  exclusion  of  the  grand&ther  in*  another  book 
without  ^the  necessary  explanation,  tend  to  an  opinion,  that  all  ancestors, 
except  the  father  and  mother,  are  really  excluded.  Ante  84.  b.  6  Co.  2Q.  b. 
However  in  another  place  we  find,  that  no  such  opinion  was  intended  to  be 
conveyed;  and  we  are  informed,  that  the  grandfather  and  other  ancestors 
may  be  guardians  by  nature  of  their  heirs  apparent,  as  well  as  the  rather  and 
mother;  tho'  being  liable  to  be  postponed  to  others,  where  ^ejather  is  ndt, 
both  they  and  the  mother  have  a  title  distinguishable  from  his  in  point  of  in- 
feriority.— 3  Co.  38.  a.  Further,  some  modern  books  do  not  confine  guardian- 
ship by  nature  to  heirs  apparent,  but  denominate  the  father  and  mother  the 
natural  guardians  of  all  their  children;  and  sometimes  even  the  parents  of 
illegitimate  issue  seem  to  have  been  treated  as  their  natural  guardians.  1  Ves, 
158.  3  Adc.  15.  70.  9  Mod.  117.  Sometimes  also  the  guardianship  of  Jemaie 
children  under  sixteen,  as  given  to  the  father  and  mother  by  the  statute  of 
Philip  and  Mary,  is  said  to  be  jure  natura.  4  &  5  Fhil.  and  Mar.  c.  8,  and 
3  Co.  38.  b.  This  various  and  indefinite  manner  of  expression  concerning 
guardianship  by  nature  must  create  the  most  distressing  confusion  in  the  minds 
of  students;  and  for  their  benefit  therefore,  we  shall  attempt  to  rescue  the 
subject  from  a  part  of  the  obscurity  in  which  it  is  involved,  by  offering  some 
few  distinctions  calculated  to  reconcile  the  seeming  contrariety  of  the  books, 
so  far  as  they  are  capable  of  being  made  consistent  with  each  other.  1 .  It 
seems,  that  not  only  tiie  father,  but  also  the  mother  and  every  other  ancestor 
may  be  guardians  by  nature,  tho*  with  considerable  differences,  such  as  denote 
the  superiority  of  the  father's  claim.  The  father  hath  the^r^  title  to  guardian- 
shm  by  nature,  the  mother  the  second;  and  as  to  other  ancestors,  if  the  same 
infant  happens  to  be  heir  i^parent  to  two,  as  to  both  a  paternal  and  a  maternal 
grandfather,  'perhaps  in  this  equality  of  rights  priority  of  possession  of  the 
infant's  person  may  decide  tlie  preference,  according  to  the  general  rule 
in  €equaU  jure  melior  est  conditio  possidentis.  But  this  difierence  merely 
respects  the  order  of  succession  to  guardianship  by  nature.  But  whilst  the 
tenure  by  knights  service  continued,  there  was  another  difference,  which  more 
strongly  marked  the  superiority  of  this  guardianship  when  claimed  by  the 
father;  for  he  was  intitled  to  the  custody  of  the  infant's  person,  even  against 
the  lord  in  chivalry;  but  the  mother  and  other  ancestors  were  not  allowed  to 
have  the  same  preferences  It  is  by  this  last  diversity  that  lonl  Coke  in  another 
place  reconciles  the  books,  which  appear  to  exclude  the  mother  and  all  other 
ancestors  except  the  father  from  guardianship  by  nature;  it  being  observed 
by  him,  that  they  only  apply  to  cases,  in  which  the  right  to  the  infant's  person 
was  in  contest  with  the  lord  in  chivalry.  3  Co.  38.  b.  Ratc]i£Re's  case.  2.  Ac- 
cording to  the  itrict  language  of  our  law,  only  an  heir  apparent  can  be  the 
subject  of  guardianship  by  nature;  which  restriction  is  so  true,  that  it  hath 
even  been  aoid>ted,  whether  such  a  guardianship  can  be  of  a  daughter,  whose 
heirship,  though  denominated  apparent^  yet,  bemg  liable  to  be  superseded  by 
the  birth  of  a  son,  is  an  effect  rather  of  the  presumptive  kind.  3  Co.  38.  b. 
Ante  84*  a.  Therefore  when  guardianship  hy  nature  is  extended  to  diildren 
in  general^  or  to  any  besides  such  as  are  heirs  apparent^  it  is  not  conformable 
to  the  legal  sense  of  the  term  amongst  us,  but  mtet  be  understood  to  have 
reference  to  some  rule  independant  of  Uie  common  law.  Thus  when  in  chancery 
the  fether  and  mother  are  styled  the  natural  guardians  of  all  Uieir  children 
bom  in  marriage,  or  of  any  of  their  iUegitimate  issue,  we  should  suppoi»e  thofr«> 
who  express  Aemselves  so  generally,  to  refer  to  that  sort  ol  guttrUianship. 
which  the  order  and  course  of  nature,  so  far  as  we  are  able  to  collect  it  by 
the  Ught  of  reason,  seem  to  point  out,  and  to  mean,  that  it  U  a  g^jwl  rule  to 
regulate  the  guardianship  by,  where  positive  la^  w  aileiu.  and  It  is  In  the  dia- 
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[a]  8E.  3.43.     ^^^  gardian  per  cause  de  nurture;  (13)  all  frequent  in  [a]  oar 
8  £.  4, 5.     (5  Co.  37.}  bo(4». 

cr^on  of  the  lord  chancellor  to  settle  the  guardianship.  So  too  when  lord 
Coke  says,  that  the  custody  of  ajemale  child  under  sixteen^  t6  which  the 
father,  and  after  his  death  the  mother,  is  intitled  by  the  provisions  of  the 
statute  of  the  4  and  5  Philip  and  Mary,  is  jure  naturce^  we  should  understand 
him  to  mean,  not  that  such  a  custody  was  bl  guardianship. by  nature  recdfi;nized 
by  our  common  law,  but  merely  that  it  was  a  statutory  guardianship  adopted 
by  the  legislature  in  conformity  to  the  dictates  of  nature,  and  upon  principles 
of  eeneral  reasoning.  But  though  what  our  law  calls  guardianship  oy  nature 
is  thus  confined  to  the  heir  apparent^  yet  we  must  not  from  thence  conclude^ 
that  parents  have  not  a  right  to  the  custody  of  their  other  children;  for  our 
kw  ffives  the  custody  of  them  to  their  parents  till  the  age  of  fourteen  bjr  the 
guardianship  of  nurture  f  which  species  of  guardianship,  though  it  differs  from 
that  by  nature  not  only  in  name  but  also  in  duration  ana  some  other  particulars^ 
as  will  i^pear  by  the  next  note,  is  founded  on  a  like  conformity  to  the  order 
of  nature.  It  beins  thus  explained,  who  are  intitled  to  the  guardianship  by 
nature^  and  what  inrants  are  its  objects,  we  shall  conclude  with  Some  few  other 
particulars  concerning  it. — This  guardianship  continues  till  the  inftnt  attaint 
the  age  o^  twenty-one. — The  books  inform  us,  that  it  extends  no  further  than 
the  custody  of  the  infantas  joer^on;  a  peculiarity  we  did  not  sufficietnily  advert 
tOy  wh€fn  we  were  writing  a  preceding  note,  which  in  the  laMt  s^tehcfe  is  un- 
guardedly expressed,  as  if  receiving  tlie  profits  of  lands  might  be  part  of  the 
•fficeofguardian  by  nature.  See  ante  note  8*.  of  88.  b.  Carth.386.  Ante  84. — 
It  yields  as  to  the  custody  of  the  person  to  guardianship  in  socage,  wher6  the 
title  to  both  guardianships  concur  m  the  same  individuals,  as  they  necessariiu 
do  in  the  case  of  father  or  mother,  if  lands  held  by  a  socage  tenure  desceqia 
on  the  heir  apparent  being  an  infant,  aiid  may  in  the  case  of  other  ancestors; 
the  reason  of  wnich  is  explained  elsewhere.  See  fot.  88.  b.  note  8  f .  But  guar- 
dianship in  socage  ending  atfaurteeny  we  presume,  that  after  that  ag^  the  father^ 
or  other  ancestor,  having  a  like  title  to  ooth  guardianships,  becomes  guardian 
by  natnre  till  the  infants  age  of  twenty  *  one.  See  Cartn.  384 — Lastly,  the 
father  may  disappoint  the  mother  and  other  ancestors  of  the  gusirdidnsnlp  by 
naturei  by  appointing  a  testamentary  guardian  under  the  statutes  of  Philip  and 
Mary  and  of  Charles  the  second,  which  will  be  the  subject  oi  a  subaequent 
Bote.     See  infra,  note  14. — [Note  6&J] 

(13)  Here  we  shall  bring  into  one  point  of  view,  some  few  gen^o/ things 
relative  both  to  guardianship  by  socage  and  that  by  nurture. 

Guardianship  by  socage,  like  the  one  in  chiyalry^  springs  wholty  oat  of 
tenwre.  Hierefore  the  title  to  it  cannot  arise,  unless  the  infant  is  seised  of 
lands,  or  other  hereditaments  lying  in  tenure,  holden  by  socage.  Ante  fol.  87.  bw 
— ^Like  guardianship  in  chivalry y  it  is  deemed  to  take  plade  on  a  descent  onlv ; 
though  some  have  argued  to  the  contrary.  Ante  note  i.  (o\.  87.  b.—^Tbe  title 
to  tins  guardianship  is  in  such  of  the  infant's  next  of  blood,  a^  cannot  have 
by  descent  the  socage  estate,  in  respect  of  which  the  guardianship  arises,  by 
descent,  without  any  distinction  between  the  tohde  and  half  blood.  If  there 
are  two  or  more  in  equal  degree,  he  who  first  gains  possession  of  tihe  heir, 
shall  have  the  custody  of  him:  except  where  ^ey  haippeh  to  bie  brothers  01^ 
outers,  or  to  i>o  the  infanf s  lineal  ancestors  the  law  preferring  th6  eldeit  iH 
the  former  case^  and  the  father  or  othei^  male  ancestor  in  t^e  iktter.  iui  it 
the  infant  derives  lands  by  descent  both  ex  parte  patemdj  a^d  ex  parte  ttuitem^ 
in  which  case  it  may  be  possible  not  to  fina  any  next  of  kin  mcapiEd)le  of  in- 
herkinff  to  the  infant,  the  next  of  kin  on  either  side,  firist  seising  die  .infktit, 
is  intit&d  to  die  custody  of  his  person,  and  the  custody  of  the  umds  timing 

*  JVoTff  Q.  tf  Q8.  b.  tt  fnvbahly  the  noU  mtewUd  to  he  here  referred  to, 
f  Note  6.  ^  88 . 6.  was  pfo6<a^'  meant. 
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books.    Bj  statate,  viz.  the  statate  in  4  and  5  Ph.  &  Mar.  of 
women  children,  and  that  is  in  two  manners,  either  or  the  father 


or 


ex  parte  patemd  goes  to  the  maternal  heir,  and  so  vice  vend,  as  to  the  lands 
ccsnmg  ex  parte  matemd.  Should  however  the  infant  derive  lands  by  descent 
in  such  a  way,  as  lets  in  both  the  paternal  and  maternal  blood  successively  to 
the  inheritance,  but  with  a  preference  of  the  former;  as  where  the  infant 
derives  lands  by  descent  from  a  brother  who  wa6  the  first  purchaser,  and  there 
is  no  next  of  km  but  such  as  may  inherit  from  the  infant,  it  seems  unsettled, 
who  should  have  the  guardianship.— If  the  person  intitled  to  be  guardian  in 
socage  is  himself  under  custody  of  a  guaraian,  the  latter  is  intitled  to  the 
custody  of  both;  to  the  Jarmer  in  his  own  right,  and  to  the  latter  pur  euMse 
de  ieard,  that  is,  in  right  of  his  wardship  of  the  ^orm^^ — Being  wholly  for  the 
ialant's  benefit,  and  not  in  any  respect  for  the  guu'dlan's  profit,  it  is  ncK  a 
subject  either  of  alienation  forfeiture  or  succession,  as  wardship  in  chivalry 
WAS;  and  consequently  if  the  guardian  in  socage  becomes  incapable  ot  die% 
the  wardship  devolves  upon  the  person  next  in  degree  of  kindred  to  the  infafit, 
not  being  inheritable  to  him.  Fitzherbert  indeed  in  his  Natura  Brevium  diet 
two  cases  of  Edward  the  third,  in  which  guardian  in  socage  granted  the 
wardship  to  a  stranger,  and  the  grant  was  awarded  good.  F.  N.  B.  143.  P. 
The  same  author  too  in  his  Abridgment  gives  another  case  of  the  same  reigi!, 
aecording  to  which  a  lease  of  guardianship  in  socage  was  pleaded.  Fitzh.  Abr.- 
Garde  161  •  But  possibly  these  cases  import,  only  that  a  guardian  in  socage 
may  place  the  body  of  tlie  infant  under  the  custody  of  another,  and  that  aech 
placing  will  be  a  good  answer  to  an  action  for  ravishment  of  the  ward;  not 
that  the  guardianship  itself  may  be  transferred  by  bargain  or  sale.  However, 
diould  tlMBse  ancient  authorities  not  beaf  the  former  construction,  they  seem 
sufficiently  answered  by  the  doctrine  and  practice  of  later  times ;  for  in  then, 
the  acknowledged  qualities  of  guardianship  in  socage  being,  that  it  is  a  pit' 
senal  trust  whollv  for  the  infant's  benefit,  and  neither  tfansmis^bkf  by  suc- 
cession nor  devisable,  are  not  consistent  with  its  being  assignaUe;  and  we 
have  lord  chief  justice  Yaughan's  authority  for  siiying,  that  even  in  bis  timH 
cotttmon  experience  proved  the  contrary,  ^e  Plowd.  393.  Vaugh.  181.  S^e 
too  post.  90.  b.  note  ». — It  extends  not  only  to  the  person  arid  #001^^  estalea- 
of  the  hsfant;  but  also  to  his  hereditaments  not  lying  in  tenure ;  and  even  te 
hi»  copyhold  estates,  unless  there  is  a  special  custom  for  the  lord's  appointing 
»  guardian  of  UieAiw  Ante  87.  b.  ana  Egleton's  case,  1  Ro.  Abr.  40.  See 
also  Hbtt.  17,  and  2  Lutw.  ii8i.  But  whether  the  guardian  lit  socage  is 
intitled  to  take  into  his  custody  the  infant's  personal  estate,  we  have  not  yet 
been  able  to  ascertain  by  any  express  authority.  However,  we  are  indin^ed 
to  think,  that  personalty  is  inelaaed,  except  where  by  the  custom  of  a  par^ 
ticular  place  it  happens  to  be  liable  to  a  diierent  custody;  our  idea  b^mg, 
that  the  custody  of  the  infant's  person  draws  afler  it  the  custody  of  ev6r^ 

ries  of  property,  for  which  the  law  hath  not  otherwise  provided.  This 
receives  some  countenance  firem  the  instances  of  copyholds^  and  afhtfre* 
dkaments  not  lying  in  tenure;  for  including  which,  it  will  be  difficult  to  ac* 
count  by  any  other  reason,  than  the  one  we  give  for  inekiding  persomJ4y, 
It  is  also  strongly  confirmed  by  the  manner  in  which  tfae  12  of  Cha.  a.  c«  tt^i 
r^Kulafes  the  powers  of  the  guardten  which  it  enables  a  father  to  npfidnt* 
After  authorizii^  such  gvtar&gk  to  take  the  custody  of  the  infii|nt'H  firvwHtit 
ettaUt  as  well  as  of  his  Einds  tenements  vaA  hereditaments^  it  provitl«i«  tltat  he 
mky  bring  suck  action  or  actions  in  reUdion  thereunto,  as  by  Mni  a  guardian 
tn  common  socage  might  do:  werde  ahnosi  necessarily  importing,  that  the 
personal  estate  is  equaHy  an  object  of  the  onstody  of  guardian  In  »iic«ge  wMi 
the  ia&nt's  real  property.  Yet  we  must  apprize  the  reader,  thai  Ihm  is  ait 
expre8si<to  of  lofd  chief  jiMtice  Vaitt|^  in  his  Rtporli|  wMafc  aenvayt  or 
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or  mother  (14)  without  assignation,  or  of  any  other  to  whom  the 
father  shall  appoint  the  custody,  either  by  his  last  will,  or  by  any 

h]  3  Co.  57.       act  in  his  life-time,  whereof  you  shall  reade  at  large  [b]  in  Rat- 

iitdiffe'tcase.   cliff€*scase  in  my  Reports  (15).     [c]  Lastly,  by  cuatome,  as  of 

cj  3^  *^  3' 

ard.31.    8R.3.    Card.  166.    (Cro.  Jam.  99.) 

orphans 


aeeois  to  convey  a  different  opinion ;  for  speaking  of  the  guardian  under  the 
statute  of  Charles  the  second,  he  says,  this  new  guardian  hath  the  custody, 
not  only  of'the  lands  descended  or  left  by  the  father  ^  but  of  lands  and  goods  any 
wty  acquired  or  purchased  by  the  infant,  xvhtch  the  guardian  in  socage  had  not. 
Vau^.  186. — It  is  superseded  both  as  to  the  body  and  lands,  if  the  father 
exercises  his  power  of  appointing  a  testamentary  or  other  guardian  according 
to  the  statute  of  the  13  Cna.  3.  See  chap.  24. — Regularly  it  ends,  when  the 
infimt,  whether  male  or  female,  attains  fourteen;  thoueh  some  say,  that  this 
must  be  understood  only  where  another  guardian,  either  bv  election  of  the 
infant  or  otherwise,  is  ready  to  succeed,  and  that  the  guardianship  in  socage 
continues  in  the  mean  time.    Andr.  313. 

As  to  guardianship  by  nurture,  it  only  occurs  where  the  infant  is  without  any 
other  guardian ;  and  none  can  haye  it,  except  the  father  or  mother.  8  £•  4. 7.  b. 
Br.  Guard,  70.  3  Co.  38. — ^It  extends  no  further  than  the  custody  and  go- 
vernment of  the  input's  person,  and  determines  at  fourteen  in  the  case  both 
of  males  and  females.  Ibid. — Lord  chief  baron  Comyns  refers  to  Fleta,  as  if 
according  to  that  ancient  book  grandfathers  and  great  grandfathers  might  be 
guardians  by  nurture.  Com.  Dig.  v.  3.  p.  431.  But  the  passage  cited  doth 
not  point  at  this  species  of  guardian,  it  describing  the  pairia  potesias  in  general, 
and  being  apparently  borrowed  from  the  text  of  the  Roman  law;  nor  will  it 
bear  the  least  apphcation  to  guardianships,  as  our  own  law  regulates  it. — 
[Note  67.] 

(14)  The  direct  object  of  the  4  &  5  Ph.  and  M.  was  to  prevent  the  taking 
away  or  marrjring  nuudens  under  sixteen  against  the  consent  of  their  parents. 
But  the  statute  prohibited  it  in  terms  which  implied,  that  the  custody  and 
education  of  such  females  should  belong  to  the  father  and  mother,  or  the 
person  appointed  by  the  former.  It  is  observable  on  this  statute,  that  Ihoufh 
the  title  is  confined  to  maidens  being  inheritors,  and  the  preamble  speaks  omy 
of  such  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  the  enacting 
part  mentions  maidens  under  sixteen  generally.  For  other  cases  on  this 
statute  besides  Ratcliffe's,  see  Poph.  S04.  Cro.  Cha.  465.  1  Sid.  363. 
3  Mod.  138.    3  Mod.  84.  168.— [Note  68; J 

(15)  There  is  now  anqther  statute  in  respect  to  the  appointment  of  guar- 
dians; for  the  13  Cha.  3.  c.  34,  after  taking  away  guardianship  in  chivalry, 
enables  the  father  bv  deed  or  will  attested  by  two  witnesses,  to  appoint  who 
shall  be  guardians  of  his  children  after  his  decease.  The  substance  of  this 
parliamentary  regulation  is,  1.  That  the  ftther  i^all  have  the  power,  though 
under  twenty "one*  3.  That  he  shall  have  it  as  too//  his  children  under  twenty- 
one  and  unmarried  at  his  decease,  or  bom  after.  3.  That  he  may  appoint 
any  persons,  except  popish  recusants.  4.  That  the  appointment  may  be  either 
in  possession  or  remainder.  5.  That  he  may  appoint  the  guardianship  to  last 
till  twenty-one,  or  for  any  less  time.  6.  That  the  appointment  shall  be  ef- 
fectual against  all  claiming  as  guardians  in  socage  or  otherwise.  7.  That  the 
guardian  so  appointed  shall  have  ravishment  of  ward,  on  trespass,  and  recover 
damages  for  the  ward's  benefit.  8.  That  such  guardian  diall  nave  the  custody 
of  the  infant's  estate  both  real  and  personal,  and  have*  the  same  actions  in  re- 
lation to  them  as  a  guardian  in  socage.  9.  That  the  statute  shall  not  prejudiee 
the  custom  of  London  or  any  other  city  or  corporate  town« — ^For  cases  on  the 
construction  of  this  statute,  see  tit  Guardian  in  Vin.  Abr.  and  Com.  Dig.  and 
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orphans  by  the  custome  of  the  city  of  London,  and  of  other  cities 
and  boroughes  ( 1 6 ) . 

*'  But 

the  continuation  of  the  latter  book.  The  nature  of  this  new  kind  of  guardian- 
ship, which  the  statute  professedly  models  after  that  in  socage,  except  as  to 
duration,  is  particularly  discussed  in  Bedell  and  Constable,  Vaugh.  177,  and  in 
lord  Shaftesbury's  case,  2  P.  Wms.  loa.  Gilb.  172. — [Note  69.] 

(16)  Another  species  of  customary  guardianship  is,  where  by  the  special 
custom  of  a  manor  the  lord  names,  or  is  himself  the  guardian  of  an  m&nt 
copyholder.  See  2  Com.  Dig.  399.  Tlie  nature  of  this  guardianship  depends 
wholly  on  the  custom  of  the  particular  manor;  and  though  it  is  not  expressly 
saved  by  the  12  Cha.  2,  yet  it  has  been  held,  that  the  father's  appointment 
of  the  custody  of  his  cfdld  under  that  statute  will  not  extend  to  copyhold 
estates.  Church  and  Cudmore,  2  Lutw.  1181.  3  Lev.  395,  and  Comberb.  253. 
— But  besides  the  several  kinds  of  guardians  enumerated  by  lord  Coke,  and 
those  we  have  already  mentioned  in  addition,  there  are  Jour  others  which  still 
remain  to  be  noticed. 

The^r^  of  these  is  guardian  by  election  of  the  in&nt  himself.  But  the 
right  of  making  such  an  election  only  arises,  when,  from  a  defect  of  the  law, 
the  infant  finds  himself  wholly  unprovided  with  a  guardian.  This  may  happen 
to  be  the  case,  either  before  rourteen,  when  the  infant  has  no  property  such  as 
attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without  having  exe- 
cuted his  power  of  appointing  a  guardian  for  his  child,  and  there  is  no  mother; 
or  q/ter  fourteen,  when  the  custody  of  the  guardian  by  socage  terminates^ 
and  from  the  want  of  the  father's  appointment  there  is  no  other  ready  to 
succeed  to  the  trust,  and  to  take  care  of  the  infant  or  his  prc^erty.  Lord 
Coke  only  takes  notice  of  such  an  election,  where  the  infant  is  under  fourteen^ 
and  as  to  this  omits  to  state  how  and  before  whom  it  should  be  made,  not 
have  we  yet  met  with  any  prior  or  cotemporary  writer,  who  supplies  the 
defect  Ante  87.  b.  As  to  a  guardian  after  Jourteen,  it  appears  from  the 
ending  of  guardianship  in  socage  at  that  age,  as  if  the  common  law  deemed 
a  guardian  q/ierwards  unnecessary.  However,  since  the  12  of  Cha.  2,  enabling 
the  father  to  appoint  a  guardian  to  his  childbren  tiU  twenty-one,  it  has  been 
usual  for  want  of  such  a  guardian  to  allow  the  infimt  to  elect  one  for  himself; 
and  according  to  one  book,  this  practice  seems  to  have  prevailed  in  some 
degree  before  the  Restoration.  Phil.  Tenend.  non  Tollend.  199.  Sucfa 
election  is  said  to  be  frequently  made  before  a  judge  on  the  circuit.  1  Ves.  375- 
But  we  do  not  conceive  this  rorm  to  be  essential.  The  last  lord  Baltimore, 
when  he  was  turned  of  eighteenf  having  no  testamentary  guardian,  and  being 
under  the  necessity  of  having  one  for  some  special  purposes  relative  to  hig 
proprietory  government  of  Maryland,  named  a  ^[uardian  by  deed.  This  mode 
was  adopted  by  the  advice  of  two  eminent  bamsters;  for  though  one  of  them 
at  first,  ooubted,  whether  the  administration  of  the  government  of  the  province 
was  not  devolved  upon  the  crown  durii^  the  infancy,  yet  he  afterwards  re- 
tracted this  idea,  and  concurred  in  thinxing,  that  the  guardian  named  by  the 
infant  might  act  as  lord  proprietor.  Indeed  it  seems  as  if  there  was  no  pre- 
scribed form  of  an  infant's  electing  a  guardian  q^er  fourteen,  any  more  tnan 
there  is  before ;  and  therefore  election  by  parol  might  perhaps  be  sufficient, 
though  it  would  be  wrong  to  trust  to  a  mode  so  unsolemn.  But  we  do  not 
wonder  at  the  deficiency;  oecause  guardianship  by  election  of  the  infant  is  of 
very  late  origin,  it  beins,  we  believe,  not  only  unnoticed  by  any  writer  before 
lord  Coke,  except  Swinburne,  but  there  still  being  no  cases  in  print  to  explain 
the  powers  incident  to  it,  or  whether  the  infant  may  change  a  guardian  so 
constituted  by  himself.  Swin.  Testam.  ed.  1590.  fol.  97.  b.  Even  lord  Coke, 
we  see,  though  professing  to  enumerate  the  different  sorts  of  guardianship, 
and  though  he  had  before  mentioned  dus  latter  one,  omits  it  nere;  whence 
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^  Only  to  the  use  and  prq/U  of  the  hare*'    And  therefore 
gardian  in  socage  ^all  not  forfeit  hLs  interest  by  outlawrie  or 

attainder 


it  may  be  probably  conjectured,  that,  in  his  time,  it  was  in  strictness  scarcely 
recognized  as  legal. 

The  second  is  guardian  by  appointment  of  the  lord  chancellor.  How  this 
jurisdiction  was  acquired  by  him  is  not  easy  to  state.  The  usual  manner  of 
accounting  for  it  appears  to  us  quite  unsatisfactory.  See  Xrilb.  Eq.  Rep.  172. 
Saying,  that  his  jurisdiction  oyer  ideots  and  lunatics  is  undoubted,  furnishes 
an  argument  against  his  having  any  over  infants;  for  he  derives  the  fonder 
from  a  separate  commission  under  the  si^  manual,  but  there  is  not  any  sudi 
|o  warrant  the  latter.  The  writs  of  ravishment  of  ward  and  de  recto  de  custodid 
prove  as  little:  for  were  not  these  returnable  m  the  courts  <^  common  law; 
i>T,  though  they  had  not  been  so,  how  doth  a  jurisdiction  to  decide  between 
contending  competitors  for  the  right  of  guardianship  prove  a  power  of  1^ 
pointing  a  guardian,  where  it  happens  Uiat  one  is  wanting?  The  writs  de 
custode  admittendo,  in  the  Register,  only  relate  to  guardians  ad  litem,  Reg. 
Br.  Orlg.  198.  a.  The  assertion,  that  the  appointment  of  guardians  belonged 
to  the  chancellor  before  the  erection  of  me  court  of  wards,  remains  to  be 
proved;  or  at  least  we,  after  a  diligent  search,  do  not  find  any  authority  in 
print.  The  passage  referred  to  in  Fleta,  and  ^e  doctrine  in  ceverley's  case 
4  Co.  by  no  means  warrant  the  use  made  of  them;  for  in  neither  is  any  notice 
taken  of  infants.  Though  the  case  of  infants,  as  well  as  of  ideots  and  lunatics, 
ahoi^d  be  admitted  to  belong  to  the  crown,  yet  something  further  is  necessary 
to  prove,  that  the  chancellor  is  the  person  constitutionally  delegated  to  act 
for  the  king.  It  is  no  wonder,  therefore,  that  lord  chancellor  Hardwicke 
took  occasion  to  disapprove  of  comparing  the  court's  jurisdiction  over  infants 
with  that  over  ideots  and  lunatics.  2  Atk.  315.  As  to  the  writs  relative  to 
the  appointment  and  removal  of  guardians  in  the  Register,  they  merely  relate 
to  stats :  which  is  of  very  different  consideration  from  general  guardicms.  See 
Index  to  Res.  Brev.  Orig.  tit.  Custodes*  Nor  will  it  answer  the  purpose,  to 
attempt  including  guardianship  in  the  idea  of  trusts^  which  are  tne  peculiar 
objects  of  equitable  jurisdiction,  as  it  must  be  seen,  that  this  is  an  overstrained 
rennement;  for  though  guardianship  in  the  common  acceptation  of  the  word 
txust  may  be  properly  so  denominated*  yet  it  as  surely  is  not  so  in  the  technical 
sense  in  whicn  our  lawyers  use  the  woro,  and  Chancery  exercises  a  jurisdiction 
over  trusts;  foi^,  in  this  latter,  trusts  are  invariably  applied  to  property^  espe« 
oiaHy  r,eal  estates^  and  not  to  the  person. — However,  we  must  not  be  under- 
stood by  these  remarks  to  controvert  the  present  legaKtty  gf  the  juri^dicticm 
dius  exercised  in  Chancery  over  infants;  our  intent  bein^  simply  to  shew, 
that  such  juri9dict\on  is  not,  as  Jhr  as  yet  appears^  of  ancient  date;  and  that, 
though  it  13  now  unquestionable,  yet  at  first  it  seems  to  have  been  an  usur- 
patioo,  for  which  the  best  excuse  was,  that  the  case  was  not  otherwise  suf- 
fi<;}ently  provided  for.  Our  conjecture,  as  to  the  late  cooimencement  of  dus 
branch  of  jurisdiction  in  Chancery,  is  strengthened  by  some  precedents,  which 
have  been  obHgingly  communicated  to  us  by  a  respectable  gentleman  in  the 
Register's  office.  According  to  these,  the  first  instance  to  be  found  of  a 
guardian  appointed  by  the  chancellor,  on  petition  without  billy  was  in  1696,  in 
She  case  of^Hampden.  But  since  that  time,  the  court  of  chancery  hath  exer- 
cised the  power  of  appointing  guardians,  without  its  being  once  called  into 
question.  Therefore  in  the  case  of  lady  Teynham  against  mr.  Lennardi  vbicH 
was  heard  on  an  appeal  to  the  lords  in  1 734,  the  counsel  for  the  respondent 
v^ry  properly  stated  it  as  a  thing  fixed,  that  the  lord  chancellor  was  intrusted 
with  majt  part  of  the  crown's  prerogative  which  concerned  the  guardianflhip 
of  hifimts.  X  Brown  Cas.  in  ParL  j44^  Under  the  same  idea  tooi  the  last 
Qunriage  act  refers  to  the  chancdlor  wt  the  appomtment  of  a  guardtea  to  con- 
sent 


L.  2.  C-  5-  Sect.  123.  Of  Socage.  [88.  b. 

attainder  of  felony  or  treason ;  because  he  hath  nothing  to  hjs 
owne  use,  but  to  the  use  of  the  heire. 

Also 
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sent  to  marriage,  where  the  infant  is  without  a  guardian  and  the  mother  is 
not  living.     26  (3.  2.  c.  33.  s.  11. 

The  third  kind  of  guardian,  not  hitherto  mentioned,  is  guardian  by  mpoint- 
unent  of  the  ecdentuHcal  court.  The  right  pf  appointing  guardians  for  we  per- 
sonal estate,  and,  if  there  is  no  other  guardian  by  tenure  or  od^erwise,  for  the 
person  also,  is,  we  understand,  claimea  by  the  ecclesiastical  court.  Swint^umo 
takes  notice  of  such  a  guardian;  but  confines  his  observations,  on  the  appoint- 
ment  and  his  extent  of  power,  to  the  custom  within  the  province  or  York. 
Swinburne  on  Testam.  1st  ed.  99.  b.  In  a  case,  first  before  tne  king's  bench  in 
lord  Hale's  time,  he  admitted  the  right  of  the  ecclesiastical  court  to  u)point  a 
curator  of  the  personal  estate ;  and  after  his  death  the  court  indinea  to  the 
same  opinion,  s  Lev.  16a.  T.  Jo.  90.  In  another  case  soon  after,  the  court 
of  king  s  bench  allowed  the  right  as  to  the  infant's  portion^  but  denied  it  ortr 
the  person*  3  Keb.  384.  In  the  next  case  on  the  subject  the  question  as  t^ 
jlihe  ri^t  was  largely  debated  on  a  plea  in  prohibition.  This  alleg^  that  by  thf 
eommpB  law  used  and  approved  in  Englana,  if  any  person  by  bis  will  Revises  maiy 
goods  to  his  children,  the  ordinary,  before  whom  tne  will  is  proved^  haUi  useii 
to  commit  the  custody  of  the  sons  and  their  portions  till  fourteen,  and  of  the 
^buighters  and  their  portions  till  twelve,  except  where  they  are  in  the  custody 
of  any  other  by  reason  of  any  tenure,  or  by  the  father's  appointment;  and  if  any 
person  detained  such  infants  or  their  portions^  the  ordinary  hath  also  used  to 
compel  the  delivery  of  them  by  ecclesiastical  censures.  3  Lev.  217.  But  09 
a  demurrer  ^is  plea  was  overruled,  and  the  prohibition  ordered  to  stai^d ;  the 
latter  being  founded  on  the  libel  in  the  suit  in  the  ecclesiastical  courts  which 
had  stated  the  right  in  a  more  extensive  wa3r ;  for  the  libel  was,  that  by  ih^  eccle- 
siastical law,  every  person  having  the  tuition  of  any  infant  under  age,  by  th^ 
-will  of  the  father  or  p^judicetn  competentem^  ought  to  have  the  cus^y  of  tlve 
infant  and  suit  in  the  ecclesiastical  court  for  the  detainer.  After  t^iis  case  we 
find  nothing  on  the  subject  for  a  long  time.  But,  in  a  case  of  the  late  king's 
reign,  Lee  justice  casually  takes  notice  of  the  ecclesiastical  court's  appointment 
wiwout  objection,  saying,  that  the  course  of  the  spiritiAsl  court  is,  tl^itif  the 
infant  is  under  seven  years,  they  chuse  a  curator,  but  i^  he  is  seven  he  chuses. 
Fitzffib.  164.  However,  in  a  loose  note  of  i|  still  later  case,  lord  chancdlor 
Harawicke  is  made  to  say,  that  only  guardians  qd  litem  ^an  be  appointed  by  tbe 
ecclesiastical  court.  14  Yin.  Abr.  176.  pi.  7,  in  a  note.  In^  another  case^  th|^ 
report  of  which  is  more  to  be  relied  upon,  the  same  respectable  judge  rqprp«> 
bated  it,  1^  a  presumption  in  tl^^e  ecplesiiutical  court  to  appoint  a  gvar^J^n  9f 
die  person  and  esUttCy  and  declared  their  appointn\en|;  of  any,  exc^t  wb^u  a  9f^ 
was  depe^ding,  to  be  an  interferep/ce  with  his  power  as  ^mmc^r ;  and  SQ  djsr 
pleasea  was  he  in  the  instance  before  him,  as  tp  conclude  with,  recop^inendijgtf 
to  the  attorney  general,  to  consider,  whether  a  ^p  warranto  wojQild  QO.t  \^ 
against  th^  ecclesiastical  court.  3  Atk.  631^.  Under  a  lil(e  appreheosipn.  <^ 
Che  subject,  ^e  late  chief  j^u^tice  of  the  king's  b^ph,  ij^  miss  Catley's  oa^ 
apoke  of  die  appointment  by' the  ecclc»iastical  coufti  sa  confined  to  ffufti^^yaftf 
in  Utem,  and  therefore  as  perfectly  insignificant.  4  Burr.  v.  3.  \^,  1430.  ^  Tb^ 
autl^oritses  being  bro^ght  before  the  reader,  we  shall  leave  hup  to  his  owi^ 
Judgment,  with  this  turther  information  only,  tha^  in  the  wvem  debates  i|i 
{MffUBment  about  the  last  marriage  ac^  this  ^ecies  of  guardianship  is  said  to 
maVe  been  incidentally  discussed. 

Tkejimrth  kind  or  guardian,  not  yet  enumeraled,  is  the  gq^i^djan  a<f  Utujn^f 
But  oMhis  special  guardian  it  may  suCce  for  the  present  pwrp09^  M>  obi^rvc^ 
that  the  power  of  appointing  such  ip  ipcidenl:  to  all  courts;  apd  tlwt  the  long 
9^a^,  as  it  is  said,  by  letters  patent  appoint  a  giiardian  to  proaecute  or  defend 

for 
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I»I.  Com.  q:>  Also  if  the  mother  be  gardian  in  socage,  and  PSP-H 

(3  Co.  29')         taketh  husband,  and  dyeth,  the  husband  shall  not  have  [_  a.   J 

this  custody  by  survivour;  because  the  wife  had  it  en 

outer  droity  in  the  right  of  the  heire. 
[rf]  8  E.  3.  A  gardian  in  socage  shall  not  [d]  present  to  a  benefice  in  the 

Prcsentin.  10.  right  of  the  heire ;  beceuse  he  cannot  be  accomptable  therefore,  for 
7  £•  3-  39-  that  he  can  make  no  benefit  thereof,  for  the  law  doth  abhorre  si- 
ay  E.  3-  8g.  mony,  or  any  corrupt  contract  for  benefices;  and  therefore  in  that 
F?NtB.  33.  ^^^  ^^  ^^^'^^  ^^^^  present  himselfe  (1).  And  Britton  speaking 
31  £.  3.  Estop-   of  these  gardians  said  well,  les  queux  gardeins  sont  pluu  servants 

S si  340.  guegardeinSf  (that  is)  which  gardians  are  rather  servants  than 

ritton.  163,       gardians- 

164.    Flcta,         o  «  V 

Ub.  i,cap.  10.    (a  Ro.  Abr.  41.    Cro.  Jam.  99.    3lnit  156.    Poit.  lao.  a.) 

"  He  shall  render  an  account,  Sfc,  qfier  the  heire  accampUsheth 
the  age  of  14,  yeares.'*  This  point  hatn  beene  much  controvoted 
in  our  bookes,  and  the  causes  of  the  doubts  have  beene,  1.  Upon 
[e]  Itu  cslied  the  words  of  the  statute  of  [e]  Merlehridge^  ca.  17.  2.  Upon  the 
the  ttatute  of  originall  writ  of  account  against  the  gardian  in  socage.  The 
M«riebridge,  words  of  the  statute  be,  cum  ad  legitimam  atatem  pervenerit  sM 
because  ih^e^       respondeat,  Sfc.  and  legttima  atas  [f]  lawfull  age  is  xxL  yeares. 

59  H.  3.  was  holden  there.         [/]  16  £.  3.    Wast.  100.     18  £.  3.  55. 77.    ag  £.  3.  5- 
Vide  3a  £.  3.'    Gard.  31.     F.  N.  B.  1 18.     6  £.  3.  38. 

Also 


for  an  infant  in  suits  generally,  thoush  such  appointments  have  been  long 
out  of  use.    F.  N.  B.  27  L.     See  mrther  as  to  guardian  ad  litem  post. 

135-  b. 

In  the  preceding  notes  about  guardianship,  we  have  purposely  confined 
ourselves  to  the  subject  exclusive  of  the  royal  JamUy,  Their  case  is  too 
delicate  to  warrant  our  touching  on  the  subject  without  better  materials  than 
we  are  at  present  possessed  of.  Therefore  we  can  only  refer  to  the  ar- 
guments in  the  case  on  the  king's  right  in  respect  to  the  education  and 
marriage  of  his.  erand-children,  which  was  referred  to  the  judges  in  the 
reign  of  George  Uie  first.  See  Fortesc.  Rep.  401.  &  post.  133.  b.  note  1. 
— [Npte  70] 

(1)  S.  p.  ace.  ante  17.  b.  post.  120.  a.  S.  p.  ace  as  to  suardian  by  nurture. 
Cro.  Jtoi.  99*  In  another  work  lord  Coke  extends  the  doctrine  so  fiur,  as  to 
say  that  the  infant  shall  present,  whatsoever  his  age  may  be.  *  3  Inst.  156.  But 
some  suppose  the  guardian  to  have  the  right  of  presenting  in  the  name  of 
the  infant.  Others  again  admit  the  right  of  the  infant  in  general,  but  add, 
that  if  the  infant  be  of  such  tender  years  as  not  to  have  any  discretion,  then 
the  ffuardian  should  present  for  him.  See  Vin.  Abr.  Guardian,  Q.  pL  a.  But 
the  law  seems  now  settled  in  the  full  extent  of  lord  Coke's  opinion  by  a  de- 
termination of  lord  chancellor  King.  In  a  cause  before  him  an  aavowson 
bad  been  conveyed  to  trustees  on  trust  to  present  such  person  as  the  grantor 
his  heirs  or  assigns  should  by  deed  appoint;  and  on  the  principle  that  an  infant 
of  any  age  may  present,  his  lordship  confirmed  an  appointment  by  an  in&nt- 
heir,  though  it  appeared  that  the  child  was  not  a  year  old,  and  that  the  guardian 
guided  the  child  s  pen  in  making  his  mark,  and  putting  his  seal  3  Eq.  Cas* 
Abr.  Infant^  B.  pi.  3.  Vin.  Abr.  Collation^  A.  pf.  10.  Wats.  Clerffym.jL.  ed. 
1740.  p.  140.  See  also  3  Atk.  710. — However,  though  this  decision  may  re- 
move all  doubts  about  the  legal  right  of  an  infant  of  tlie  most  tender  age  to 
present,  still  it  remains  to  be  seen,  whether  the  want  of  discretion  would  induce 
a  court  of  equity  to  control  the  exercise,  where  a  presentation  is  obtained 
from  an  infant  without  the  concurrence  of  the  guardian.— [Note  71.] 
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Also  the  writ  of  accompt  reciteth  the  said  statute,  fuare  cum  de 
eommuni  consilio  regni  nostri  provisum  sity  qubd  custodes  ierrarunit, 
Sf  ieTiementorumy  quce  tenentur  in  socagio^  haredibus  terrarum  S^ 
tenementorum  iUorum,  cum  advlenam  atatem  peroenerint^  reddant 
rationabilem  compatum,    [^]  Whereupon  it  is  pithered  that  no  [g\  16  £.2. 
action  of  account  did  Ive  against  the  gardian  in  socage  at  the  Acrount  lacr. 
common  law,  untill  the  heire  be  of  his  lawfull  age  of  21  yeares.   JJ^^'  *•*'**• 
But  as  to  the  first  (legitima  <gtas)  as  the  statute  [A]  speaketh,  or  ^^  \  £.  2.  Ac- 
jjlena  cetas  (as  the  writ  doth  render  it)  are  to  be  understood  secun'  count.   14  £.  3. 
dum  subjectam  materiam,  that  is  of  the  heire  of  socage  land,  whose  »b.  3  Mar.  Dy. 
lawfull  and  full  age  as  to  the  custody  of  guardianship  is  14.    And  j37-  Keylwcy 
as  to  the  recitall  of  the  statute,  [t]  it  is  evident  that  an  action  of  m  JaRa. 
account  did  lye  against  gardian  in  socage  at  the  common  law;  Avowry  320. < 
and  that  the  statute  was  made  in  affirmance  or  declaration  of  the  (^  Inst.  380. 
common  law;  for  the  statute  speaketh  onely  de  custodi^  parentikmj  S^^**^^?*^ 
that  is  of  a  gardian  in  right ;  but  yet  an  action  of  account  lyeth  j^^^  '1^  -^^ 
against  him  Uiat  occupiem  the  land  as  gardian,  albeit  he  be  not  coramonibmncQ. 
of  the  blood  (as  hereafter  shall  be  said).    And  upon  considera-  Mirror,  ca.  a, 
tion  had  of  the  said  statute  and  of  all  the  bookes,  it  was  adjudged  ^-  ^7- 
in  the  court  of  common  pleas,  Pasch.  i6  Elix.  Rot.  436,  accord*  fgiL*^^" 
ing  to  the  opinion  of  LUtletoTij  that  the  heire  after  the  age  of  14  -j^^xtL,  lib.  9, 
yeares  shall  have  an  action  of  account  against  the  g^dian  in  sor  cap.  64.  isk  a. 
cage,  when  he  will  at  his  pleasure ;  and  so  is  an  ancient  question  Avowry  220. 
well  resolved  (2).  .    ^^^y^f^' 

Britton  was  of  opinion,  that  the  statute  of  MerlebridgCj  which  w*«.  c^i!^ 
gave  the  capiat  in  account,  extended  to  gardian  in  socage,  for  he 
wrote  before  the  statute  of  W.a.Cmii.  But  later  bookes  have 
over-ruled  this  point,  that  no  capias  lyeth  against  eardian  in 
socage,  for  the  statute  extendeth  to  bailifes  only.  Neither  doth 
the  statute  of  fV.  2.  extend  to  gardian  in  socage,  for  that  speak- 
eth only  de  servientibus,  ballivis,  camerariiSf  Sf  receptoribus, 

"  Bid  such  gardian  upon  his  account  shall  have  aUawance  of  all  The  stafote  of 
his  reasonable  cosU  and  expenses  in  all  things  J*     (3)  And  this  is  M«lb.  Intended 
due  to  all  accountants  by  the  common  law  (4);  and  so  it  is  de-  »y"**-^ca.i7. 
clared  by  the  said  statute  of  Merlebridge,  scdvis  ipsis  custodibus 
raHonamUbus  misis  suis, 

"  AUotoance" 


(2)  But  against  a  testamentary  or  other  euardian,  whose  authority  doth  not 
determine  tiS  the  infant  is  twenty-one,  or  being  a  female  attains  that  age  or 
marries,  the  mfant  cannot  have  action  of  account  before ;  for  the  rule  of  the 
common  lato  is,  that  account  shall  not  lie  whilst  the  guardianship  continues* 
However,  m  equky  the  infant  may  by  prochein  anw  sue  his  guardian  for  an 
account  during  the  minority.  2  Vem.  342.  3  Jr.  Wms.  119.  1  Ves.  gi. 
3  Atk.  625. — [Note  72.] 

(3)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  repm^ ;  be- 
cause then  he  would  lose  his  costs  and  expences ;  these  it  is  said  being  in 
general  allowed  only  to  guardians  and  bailiffs,  and  not  to  receivers.  Post.  1 72.  a. 
— [Note  73.] 

(4)  The  rule  seems  expressed  too  generalljfi  lord  Coke  elsewhere  tellmg 
us,  that  a  receiver,  who  is  one  of  the  three  denominations  of  accountants 
kncrnrn  to  our  law,  cannot  charge  for  costs  and  expences,  exc«»t  in  sonm 
special  cases  in  favour  of  trade  and  merchandise.  Post.  172.  1  Frcem.  3,0. 
— [Note  74.] 

Vol.  I.  A  A 
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41 E.  3. 3.  «  AUciooance"    What  other  allowances  shall  the  ffardian  have? 

^^  F**'  ^^'  ^  ^^  gardian  receive  the  rents  and  profits  of  the lands^  and  be 

Acraimt  111.  robbed  of  the  same,  whether  shall  he  be  discharged  thereof  viposk 

sgAfls.  28.  hk  account?    And  it  seemeth,  that  if  he  be  rdibed  without  his 

3  H.  7. 4.  b.  default  or  negligence  he  shall  be  discharged  thereof  (5).    As  if 

6H.  7. 13.  g^  bailife  of  a  manor,  or  a  receiver,  or  a  motor  of  a  merchant,  or 

loH  6  2^  ^^      ^  accountant,  be  robbed,  he  shall  be  disdiarged  thereof 

s  £.  4. 15.  upon  his  account.    And  seeing  the  gardian  shall  be  charged  as 

Doct.  &  Smd.  bailife  after  the  heire's  age  of  14,  and  be  discharged  upon  his  ac- 

c.  38,  fo.  130.  count  if  he  be  robbed,  ^ri  ratione  if  he  be  robbed  before  the  age 

^^sl  A^^^^  of  14.    But  otherwise  it  is  of  a  carier,  for  he  hath  his  hire  (o)^ 

134-}      ^'  ^  '^^  thereby  implicitely  undertaketh  the  safe  delivery  of  the  goods 

I  delivered  to  him,  and  therefore  he  shall  answer  the  value  of  them 
if  he  be  robbed  of  them  (7  )•    Note  the  diversity,  and  so  it  waa 

♦  Rl.  38  Htt.     resolved  ♦  in  the  king's  bench. 

inter  Woodliefe 

aiidCurtic8.(8)    (4  Co.  83.  b.    Cro.  Elk.  815.     Cro.  Jam.  188.     Noj  126.)    99  Aw. 

^.  a8.    (Cro.  Jam.  i88»  i^.) 

So  it  is  if  goods  be  ddivered  to  a  man  to  be  safely  kept,  and 
,         after  those  goods  are  stdlen  from  him,  this  diall  not  excosehim ; 
because  by  the  acceptance  he  undertook  to  keqpe  them  safely^ 
and  thererore  he  must  keepe  them  at  his  perilL 

So  it  is  if  goods  be  delivered  to  one  to  be  kept,  for  to  be  kept 
and  to  be  sa^y  kept  is  all  one  in  law  (q).  But  if  the  goods  be 
delivered  to  hhn  to  oe  kept  as  he  would  kecnpe  his  owne,  thoe  if 
they  be  stxrilen  fiom  him  without  his  default  or  negligence,  be 

iduiU 


(5)  The  rule  is  the  same  as  to  trustees,  though  for  their  greater  securi^  it 
is  usual  to  insert  special  provisions  in  the  instrument  creating  the  trust.  2  Cluu 
Cas.s. — [Note  75.] 

(6)  But  the  hire  is  not  the  only  or  principal  ground,  on  which  the  carrier  is 

liable;  for  &ctor8,  though  they  wo  receive  a  reward,  are  not  so,  except  for 

negligence  or  by  reason  of  a  special  undertaking.     The  great  cause  of  the  laws 

charging  the  Carrier  is  the  public  employment  he  exercises.    1  Ld«  Baymu  917. 

2  SalL  143.    12  Mod.  487.— [Note  76.] 

(7)  Hiis  is  by  the  common  laxo  or  general  custom  of  the  realm;  and  to  recite 
-it  in  the  declaration,  as  is  sometimes  the  practice  both  with  reelect  to  inn- 
keepers and  carriers,  seems  not  onlj  unnecessary  but  even  rather  improper; 
because  it  tends  to  confound  the  distinction  between  special  customs,  which 
ought  to  be  pleaded,  and  the  general  custom  of  the  realm,  of  whidi  the  courts 
4ire  bound  to  take  notice  without  pleading.  Accordingly  it  seems  admitted  in 
several  books,  that  describing  the  defendant  to  be  a  common  carrier^  without 
.BXkj  thing  more,  is  sufficient   Hob.  18.    1  Sid.  245.    Hard.  485.    3  Mod.  227. 

Wils.v.  1.  part  1,  page  281.— [Note  77.] 


(8|  S.C.  Mo.  462.    Ow.  57.    iRo.Abr.  2. 


This  doctrine  was  denied  by  the  coiurt  in  the  ffreat  case  of  Coggs  and 
Barnard ;  and  it  is  now  understood,  that  acceptance  of  ^ooAa  to  be  kept  gene- 
.rally  is  merely  an  undertaking  to  keep  them  as  the  part^  receiving  keqpa  bis 
own.  2  L.  Raym.  911. — In  Coggs  and  Barnard  the  action  was  for  so  n^ii* 
genUy  carrying  some  ht^eads  cf  brandy  tiiat  one  of  them  was  sta:ved ;  and 
on  motion  in  arrest  of  judgment,  the  court  held  that  a  sufficient  consideraHon 
appeared  in  the  declaration,  though  it  was  wholly  grounded  on  a  spedal  under- 
taking  to  ci^rry  safely,  without  stating,  either  that  tiie  deiTeiidjuit  was  to  have 
hire^  or  that  he  was  a  common  carrfer*— [Note  78.] 
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shall  be  discharffecL  So  if  goods  be  delivered  to  one  as  a  gage 
or  pledge,  and  ue;^  be  stollen,  he  shall  be  discharged ;  because 
he  hath  a  property  in  them  (lo),  and  therefore  he  ought  to  keepe 
them  no  otherwise  than  his  owne ;  but  if  he  that  gaged  them^ 
tendred  the  money  before  the  stealing,  and  the  other  retoed  to 
deliver  them,  then  for  this  default  in  him  he  shall  be  charged. 

If  A.  leave  a  chest  locked  with  B.  to  be  kept,  and  8E.3,  tit. 

[gp  T  taketh  awajr  the  key  with  him,  and  qc^  acquainteth  not  Dc^uesg. 
b,  J  ^'  ^^  is  in  the  chest,  and  the  chest  together  with  the  1  (^,1*J,  y 
goods  o£B.  are  stolen  away;  B.  shall  not  be  charged  (Doct. £t Stud, 
therewith,  because  A.  did  not  trust  B,  with  them,  as  this  case  isq.  b.) 
is(i).    And  that  which  hath  beene  said  before  of  stealing,  is  to 
be  understood  also  of  other  like  accidents,  as  i^ipwrecke  by  sea, 
fire  by  lightning,  and  other  like  inevitable  accidents  (2).    And 
an  these  cases  were  resolved  and  adjudged  in  the  king's  bench  *.  *Fuch.43EHx» 
Aiid  by  these  diversities  are  fdl  the  bookes  concerning  this  pomt  Jj^  ^^et^^ ' 
reconciled  (3).  Detiime. '  ** 

Note,  reader,  it  is  necessary  for  any  that  receiveth  goods  to  be  (4  Co.  83.  b.) 
kept,  to  receive  them  in  this  special!  manner,  viz.  to  be  kept  as 
bis  owne,  or  to  ke^  them  at  the  perill  of  Uie  owner  (4).    But 
now  is  IJttleton  to  be  further  heard. 

"  And 

^■■■^*^^— ^i^  ■   ■     ■  I  ■■■■!■  ■    w^m^mmmmMu^     I      1—^—^   111  I      11  ■■      i^     ■■ 

(10)  Lord  ch.  j.  Holt  thought  this  reason  insufficient,  and  justly  as  it  seems. 
Ottier  bailees  have  aproperty,  that  is,  a  special  and  lindud  one;  and  what  hath 
the  pawnee  more  ?  Tne  only  difference  is  in  th/s  degree;  the  pawnee's  property! 
though  not  absolute^  being  rather  more  enlarged,  and  for  some  purposes  a  bene' 
^ficud  one.  2  L.  Raym.  916.  Com.  Dig.  tit.  Mortgage,  and  Vin.  Abr.  tit.  Pavm, 
But  whatever  the  difference  may  be  in  point  of  property,  it  is  become  imma- 
terial so  far  as  regards  the  use  made  of  it  by  lord  Coke ;  because  now  general 
bailees  of  goods  are  not  deemed  any  farther  chargeable  for  the  loss  of  them 
than  pawnees. — [Note  79.] 

^ij  In  the  case  here  stated,  the  not  informing  B*  what  was  in  the  chest  i« 
rehea  on  as  the  material  circumstance ;  but  the  modem  doctrine  would  make 
it  unnecessary  to  resort  for  aid  from  it,  as  according  to  that  B.  would  not  be 
chargeable,  though  f e  had  known  the  contents  of  the  chest.  However,  there 
are  cases  which  turn  upon  the  giving  of  such  information.  All.  93.  1  Ventr.  258^ 
Carth.  486.    1  Stra.  145.   Law  of  Nisi  Prius  ed.  1775,  p.  71. — [Note  80.] 

(2)  Here  lord  Coke  joins  losses  by  shipwreck  and  lightning  and  other  like 
inevitable  accidents  with  those  by  stealing ;  but  other  authorities  make  a  dis- 
tinction, and  according  to  diera,  neither  carriers  nor  masters  of  ships  are 
res>onsible  for  losses  by  acts  of  God  or  of  the  hinges  enemies,  2  Bulst.  280, 
3  L.  Baym.  918.    'Vin.  Abr.  tit.  Master  ^a  Ship,  B.  pi.  12 — ^[Note  81.] 

(3)  The  old  doctrine  about  bailment  will  be  found  at  laree  in  Southcote's 
case,  which  is  cited  by  lord  Coke  in  the  margin.  For  the  modem  doctrine,  the 
student  should  consult  the  &mous  case  of  Coggs  and  Barnard  already  cited. 
Lord  chief  justice  Holt's  argument  in  that  case,  as  reported  by  lord  Raymond, 
particularly  merits  attention ;  it  being  a  most  masterly  view  of  the  whole  sub- 
ject of  baihnent  Another  important  case  connected  with  the  same  subject  is 
that  of  Lane  and  Cotton,  in  which  three  judges  against  Holt  held,  that  action 
on  the  case  will  not  lie  against  the  Master  of  the  General  Post-Office  for  the 
loss  of  a  letter  with  exchequer  bills  m  it.  12  Mod.  472.  See  further  the  fol- 
lowing books,  which  are  citations  from  a  note  by  the  editor  of  the  1  ith  edition, 
—11  E.  4.  5S.  4  E.  3,  6.  2  H.  7.  11.  Palm.  548.  W.  Jo.  179.  Grot,  de 
Jur.  BelL  1. 2.  c.  12.  s.  13.  Pufoid.  de  Jur.  Nat  L  5.  c.  4.  s.  6, 7.  and  Dom. 
Loix  Civ.  L  1.  L  5.  s.  2.  t.  6.  s.  3.  t,  7.  s.  3. — [Note  82.] 

(4)  We  have  already  observedy  that  in  general  this  distinction  .is  pow 

A  A  a  exploded. 
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earesj 


"  And  if  suck  gardian  marry  the  hare  xvithin  age  ofi^y 
4*0.*'    For  if  he  marry  the  heire  after  14,  he  is  out  of  his  custody, 
and  no  account  shall  be  made  therefore. 

"  He  shall  account  to  the  heire"  He  shall  account  for  the 
marriage  of  the  heire,  viz.  for  so  much  as  any  man  bond  fide  had 
offered  for  the  marriage,  or  would  give  in  marriage  unto  him. 

(1  Ho.  Abr.  "  Or  to  his  executors.*'    Not  (5)  that  an  infant  of  the  age  of  14 

908.  910.        •  lOEiy  make  his  will  (as  some  hereupon  have  collected) ;  but  the 
Cro.  ChM.  79.)     meaning  of  Littleton  is,  that  if  after  his  marriage  he  accomplish 

his  age  of  18  yearcs,  at  what  time  he  may  make  his  testament  (6), 

and 


exploded.  Ante  89.  a.  note  9.  See  further  tit.  Bailment  and  Carrier  in  New  Abr. 
tit.  Bailment  and  Actum  for  Negligence  in  Vin,  tit.  Action  on  the  case  for  mis-' 
foasance  in  Com.  Dig.  Law  of  Nisi  Prius  ed.  1775,  p.  69. 

!5  Wt  is  note  in  aU  the  former  editions,  but  not  is  apparently  the  true  reading. 
6]  There  is  a  great  abundance  of  irreconcileable  opinions  in  our  books 
about  the  earliest  age  at  which  a  will  may  be  made  of  personal  estate.  Here 
lord  Coke  states  18  to  be  the  age ;  though  the  reasons  and  authorities  in  favour 
of  that  time  do  not  appear. — Others  mention  17,  that  being  the  age  at  which 
an  administration  durmg  the  minority  of  an  executor  determines.  1  Vem.  as5* 
3  Vern.  558.  But  this  opinion  was  probably  founded  on  an  idea,  that  our  spi- 
ritual courts  make  no  difference  between  the  time  for  acting  as  an  executor  and 
the  time  for  making  a  will,  which  is  clearly  a  mistaken  notion.  However,  it 
receives  some  countenance  from  the  decisive  manner  in  which  a  late  chancellor 
of  the  first  authority  mentions  17,  and  the  ambiguous  terms  in  which  he  speaks 
of  an  earlier  age.  1  Ves.  303.  3  Atk.  709. — According  to  otliers  15  is  the 
age  for  males,  if  the  party  can  be  proved  of  sufficient  discretion ;  but  we  are  not 
informed  why,  and  therefore  little  respect  is  due  to  this  opinion,  if  that  can  be 
deemed  one,  which  in  fact  was  nothing  more  than  a  loose  dictum,  2  Vem.  469.— 
Others  doubt,  whether  any  time  before  21  is  not  too  early;  because  none  can 
be  administrators  till  they  have  attained  that  age.  1  Vem.  326.  The  reasons 
usually  ^sig^ed  for  not  granting  administration  to  any  person  under  2 1  are, 
that  an  administrator  being  created  by  statute  his  age  should  be  according  to 
the  common  law,  and  that  the  statute  of  distribution  requires  the  security  of  a 
bond  from  an  administrator,  which  an  infant  cannot  give.  See  the  books  cited 
in  Vin.  Abr.  Executors,  L.  3.  pi.  6.  This  latter  reason  against  an  infant's  being 
administrator  is  the  most  forcible ;  but  both  seem  equally  inapplicable  to  the 
otlier  point ;  the  power  of  making  a  will  of  personal  estate  not  beins;  derived 
from  or  regulated  by  any  statute,  and  the  giving  of  a  bond  being  foreign  to  the 
case  of  a  testator.— In  I'erkins^ur  is  sam  to  be  the  age  for  making  a  will  of 
personalty ;  but  though  this  is  the  time  mentioned  in  the  old  as  well  as  the  new 
editions  of  this  book,  yet,  as  Swinburne  well  observes,  it  appears  to  be  an 
error  of  the  press  by  omission  of  the  figure  x,  and  most  probably  xiiii.  was  the 
age  intended.  Perk.  sect.  503.  Swinb.  Testam.  part  2.  sect.  2.  Off!  of  Ex. 
cap.  18.— The  last  opinion ,  on  the  subject,  and  that  most  to  be  relied  upon, 
distinguishes  between  males  andfomales^  making  the  testamentary  power  to 
commence  in  the  former  at  14,-  and  in  the  latter  at  12.  At  these  a^  the 
Roman  law  allowed  of  testaments,  and  the  civilians  agree  that  our  ecclesiastical 
courto  follow  the  same  rule ;  and  to  them  we  ought  principally  to  resort  for 
information  on  testamentary  subjects ;  because  these  being  so  peculiarly  of 
spiritual  conusance,  they  qpeak  more  ex  tripode  juridico^  to  use  the  phrase  of  a 
great  author,  than  oiu:  common  lawyers.  Swinb.  on  Testam.  part  2.  sect.  2. 
Godolph.  Orph.  Leg.  276.  2  Strab.  Dom.  1 1 .  Har.  Justin.  Instit.  L  2. 1. 1 2.  s.  1 . 
But  the  doctrine  u  not  sustained  by  the  authority  of  civilians  only.    Some 

<^  reqpectahle 
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and  constitute  executors  for  his  goods  and  chattellsi  and  the 

words  are  so  to  be  understood,  as  may  stand  with  law  and  reason. 

Note,  executors  could  not  have  an  action  of  account  at  the  com-  7  £.  3,  69. 

mon  law,  in  respect  of  the  privity  of  the  account ;  but  the  statute  19  £.  3. 

of  W,  2.  ca.  23,  hath  given  the  action  of  account  to  executors,  Account  6«J. 

the  statute  of  25  E.  3.  ca.  5,  to  executors  of  executors,  and  the  ^J  ^'  ^  "Jj^ 

statute  of  31  £.  3.  c.  11,  to  administrators.  Accounts?. 

'*  Thai  he  wndd  marry  him  vnthout  taking  the  valueJ*'    So  as  3  £•  3- 10. 

the  gardian  shall  not  account  omly  for  that  mich  he  shall  receive  ^1^^*  3* 

in  this  case,  but  for  that  also  which  he  might  receive.  a  R^'iWd  4fi 

6B.«!  Ac- 

*'  Unless  that  he  marrieth  him  to  such  a  marriage^  that  is  as  count  47. 

much  toorthy  Sfc"    This  needeth  no  explanation. 

If  the  heire  in  socage  be  ravished  out  of  the  custody  of  the  Hill.  3  E.  a, 

gardian,  and  the  ravisher  marrieth  the  heire,  the  gardian  shall  coram  ReM 

have  a  writ  of  ravishment  of  ward,  and  recover  the  -^ue  of  the  5°^  ?^,  Agpw 

marriage,  &c.  and  shall  account  to  the  heire  for  the  same.  p^  }7.  B.  i^T* 

I.  &  140.     96  £.  3. 65.     1 R  3. 19, 20. 

And  the  gardian  in  socage  is  bounden  by  law,  that  the  heire 
be  well  brought  up,  and  tliat  his  evidences  be  safely  kept. 

The  grandmother  of  the  sonne  and  heire  of  John  BerneviU,  who  Trin.  1H.5, 

held  Uie  manor  of  Totington  in  the  coimty  ofMidd.  in  soca^,  Rot/i  l2Si. 
recovered  the  heire  in  a  ravishment  of  ward  against  Simon  Chemn, 
which  had  married  the  stepmother  of  the  heire ;  and  by  the  rule 
of  the  court,  the  plaintife  pro  nutriturd  haredis  et  pro  custodid 
evidentiarum  inventt  plegios. 


Sect.  124. 

A'iJD  if  any  other  many  who  is  not  the  nextfriendf  occupies  the  lands 

or  tenements  of  the  heire  as  gardian  in  socage,  he  shall  be  compelled 

to  yield  an  account  to  the  heire,  as  well  as  if  he  had  beene  next  friend;  for 

it  is  no  plea  for  him  in  the  writ  ofaccatmt  to  say,  that  he  is  not  the  next 

friend,  ifc.  but  he  shall  answer  whether  he  hath  occupied  the  lands  or 

tenements 

respectable  books,  written  by  common  lawyers,  mention  la  and  14  for  the 
same  purpose  ;  prohibitions  have  been  refused  by  the  king's  bench,  when  ap- 
plied for  to  restrain  the  ecclesiastical  courts  from  allowing  wills  made  at  such 
early  ages ;  and  there  are  instances,  in  which  the  doctrine  hath  been  recognized 
and  adopted  by  the  court  of  Chancery.  Off.  of  Ex,  cap.  i8.  Sheph.  Touchst.  403. 
T.  Jo.  21a  a  Show.  204.  Comb.  50.  Free,  in  CIul  316.  Gilb.  £q.  Rep.  74. 
Mos.  5.  To  conclude  this  point,  it  may  be  added,  that  as  on  the  one  hand  the 
rule  of  the  ecclesiastical  courts,  in  holding  12  and  14  to  be  ages  at  which  males 
and  females  according  to  the  difference  of  sex  first  have  the  power  of  making 
'  wills  of  personalty,  seems  now  well  established ;  so  on  the  otner  hand  it  is  in 
^some  de^ee  consonant  to  the  doctrine  of  our  common  law;  for  though  <^^  is 
silent  as  to  the  age  for  wills  of  personalty,  these  being  the  subjects  of  a  different 
law,  yet  it  adopts  the  same  standard  of  12  and  14  for  other  purposes^  and  so 
far  deems  them  the  ages  of  discretion,  as  to  give  infimts  of  those  ages  the 
power  of  choosing  guardians,  and  to  presume  that  they  are  ddi  capaces  in 
respect  to  crimes.    1  Hal.  H.  P,  C.  aa- — [Note  83.] 
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tenements  as  gardian  in  socage  or  no.  But  quaere,  if  after  the  heire  hath 
accomplished  the  age  of  14  yeares,  and  the  gardian  in  socage  continually 
occupieth  the  land  until  the  heire  comes  to  full  age,  scil.  of  2 1  yeares,  tf 
the  heire  at  his  full  age  shall  have  an  action  of  account  against  thegar^n, 
from  the  time  that  he  occupied  after  the  said  14  yeares,  as  gardian  in 
socage,  or  against  him  as  his  bailife. 

19  B»  fl.  j4^^  if  ^^H  ^^^  "*^*»  ^^^  **  *^  ^^  nexl friend^  Sfc/*    If  A 

Avowry  aai.  -^^  stranger  entreth  into  the  lands  <^the  infant  within  age  of  14, 

39  £.  3- 1^-  gnd  taketh  the  profits  of  the  same,  the  infant  may  cham  him  as 

Aoooimt  35.  gardian  in  socage.    And  Uiis  doth  well  agree  with  the  writ  of 

49  £.  3. 10.  account  against  a  gardian  in  socage;  for  die  words  be.  Idem  B. 

18  £.3. 77.  prafato   A.  rationabHem   compotum   suum  de  exitihus 

I?  torn**  V  ^  praoenieHtibus  de  terris  et  tenementis  suis  in  N.  qua  FpO."! 

0E, 3.  3^  tenentur  in  socagio,  et  quorum  custodiam  idem  B.  habuii  [_  ^    J 

I*.  N.  B.  118.  dum  prad.  A.  infra  tetatemfvU^  «t  dicitur.    And  true  it 

is,  that  in  judgement  of  law  he  had  the  custody  of  the  lands :  and 

he  is  called  tutor  atienus,  and  the  right  gardian  in  socage  tutor 

13  £.  3.  proprius;  and  it  is  no  plea  for  him  to  denie  that  he  hprochdne 

Account  77.  Qffiy^  t)ut  he  must  answer  to  the  taking  of  the  profits  (i),  as 

!?!•?•"•       Littleton  here  saith. 
41  A.  3. 

Aocount  35.    10  U.  7.  7.    4  H.  7.  6.  b.    7  H.  7.  9.  a. 

6 £.  3.  38.  '<  But  quare,  S^cJ'    T%la  quare  came  not  out  of  Littletons 

¥*  ^'  ^  Sn  <iuiver ;  for  it  is  evident,  that  after  the  age  of  14  yeares  he  shall 

AMouDt  60.  ^^  charged  as  b^life,  at  any  time  when  the  heire  will,  eitber  be- 

r.  N.  B.  118.  ^0^^  ^  %^  ^  31  yeares,  or  after  (2). 


Sfect.  125. 

j^  LSO,  if  gardktn  in  cUvalrie  makes  his  executors  and  die,  the  heire 
hdns  within  afe,^e.  the  executors  shall  have  the  wardship  during  tlu 
nonage,  o^c.  But  %f  the  gardian  in  socage  make  his  executors  and  die,  the 
heire  being  within  the  age  of  14  yeares,  his  executors  shall  not  have  the 
wardsh^;  but  another  next  friend,  to  whom  the  inheritance  cannot  descend, 
shall  have  the  wardship,  8fc,  And  the  reason  of  this  diversitie  is,  became 
the  guardian  in  ehivalrie  hath  the  wardship  to  his  owne  use,  and  the  gardian 
in  socage  hath  not  the  wardship  to  his  owne  use,  but  to  the  use  of  the 
herie  (1)  t*   4^  t^  this  case  where  the  gardian  in  socage  dyeth  before  any 

account 

t  T^u  note  ii  in  90. 6.  (fthe  l^h  and  14th  edition*. 


(4  }  That  is,  whether  he  took  the  profits  as  guardian ;  for  if  he  assumed  to 
take  them  in  that  character,  he  shall  answer  for  them  accordingly,  though  he 
was  not  euardian  dejure.^»nRote  84*] 

{«)  Notwithstanding  lord  Coke's  observation  on  the  qucere,  it  is  in  L.  and 
M. ;  Roh. ;  P.  and  both  of  the  MS8. 

( 1 )  t  Fitaherbert  cites  two  authorities,  whicih  ma(ke  guardianship  in  socage 
grantable.  F.  N.B.  143.  P.  But  Littleton's  opinion  militates  strongly  tothe 
contrary;  ibr  if  sucih  a  trust  is  sopersontd  as  not  to  be  transmissible  to  executors, 
why  should  it  be  so  to  grantees  ?  Accordingly  in  the  arguing  of  a  modem  case 
it  seems  to  havebeen  teken  for  grantad,  that  guardianship  in  socage  cannot  be 
assigned.    Gflb.  Eq.  Rep^  177*— [Note  86.]  r        ^^ 
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cecauni  made  bf  him  to  the  heire^  of  this  the  heire  U  without  remedy^  for 
that  no  writ  of  account  lieth  against  the  executors  (2)  X,  hut  for  the  king 
<melf. 

**  J^O  his  asMe  use"    A  takaat  hoMeth  lani  of  a  buhop  by  7It.fi.  Br.634* 

knightB  service^  which  seigniorie  the  bishop  hath  in  the  ^^  3-  14* 
n^ht  of  his  bishoprickf  4he  tenant  dieth  his  heire  within  age,  the  \q^'^ ^%kr 
bishop  either  before  or  after  seisure  dyeth :  neither  the  king,  nor  ^y'j, 
the  successor  of  the  bishop,  idiall  hare  the  waidship,  bot  his  (Post.  117. 
executors*    For  albeit  the  bishop  hath  the  seigniorie  en  atUer  4  Co.  64.  b.) 
droity  yet  the  wardship  being  but  a  chattell,  he  hath  in  his  owne  'ir^^J^^' 
right,  and  a  chatteil  cannot  goe  in  the  succession  of  a  sole  cor-  '^'' 

pofBtion,  unless  it  be  in  the  case  of  the  king  (3). 

And  yet  if  a  bishop  have  an  advowson,  and  Uie  church  become  34  £•  3-  ^• 
▼Old,  and  the  bishop  die,  neither  the  successor  nor  the  executors  p^  3- 
shall  present,  but  the  king :  because  it  is  but  a  chose  in  action  (4}.  3^  ^ore^thb 
And  so  it  is  in  the  case  where  the  king  hath  wardship,  in  the  Chapter 

[QOr\  ^^^  (T^that  is  a  prerogative  that  belongeth  to  the  ofWamntj, 
jj^  J  king  to  provide  for  the  church  being  void ;  for  where  Sect.  740. 

the  tenure  by  knights  service  is  of  a  conunon  person,  (Cro,Jamra4»») 
the  executors  of  the  tenant  shall  present  where  the  avoidance 
fell  in  the  life  of  the  tenant. 

"TAe 

tTkiinoUuingo.b,oftkei^andi4ikeditimii, 

(2)  t  Littleton  must  be  imderstood  to  mean,  that  at  common  law  account  did 
not  lie  against  executors;  for  in  his  time  it  did  lie  under  several  statutes  against 
an  executor  in  general^  though  they  were  deemed  not  to  extend  to  the  executor 
of  ffuardian  in  socage.    See  post,  note  3  to  90.  b.— [Note  87.] 

13^  Ace.  ante  9.  a.  46.  b.  post.  388.  a. 

(4)  This  reason  requires  some  explanation.  It  is  not,  that  choses  in  action 
are  in  their  nature  incapable  of  transmission  to  executors ;  for  the  contrary 
is  known  to  be  law,  and  some  instances  of  it  are  here  given;  bi^t  it  is, 
because  in  the  case  of  a  chose  in  action,  so  peculiar  as  a  right  of  presentadon^ 
the  law  &vours  the  king  more  than  the  bishop's  executors,  and  therefore  gives 
the  kitg,  as  having  in  his  custody  the  temporalties  of  the  vacant  bishoprick, 
that  presentation,  which  executors  in  general  are  entitled  to  when  they  are 
opposed  to  an  heir.  See  post.  388.  Bra.  Abr.  Presentation  34.  Wats.  Cler^noa. 
L.  ed.  1747,  p.  72.  But  then  it  may  be  asked,  why  the  king  should  not  have 
a  like  preference,  in  the  case  of  the  bishop's  being  entitled  to  a  wardship  by 
knight  s  service  in  right  of  his  fee  and  dying  before  reducing  it  into  possession 
by  seisure.  The  answer  may  be,  that  the  law  distinguishes  between  an  interest 
iath  of  pr(^  and  trust,  as  wardship  by  knight's  service  is,  and  one  merdy  of 
trust,  such  as  a  presentation.  The  law  gives  the  former  to  the  bishop's  execu- 
tors, for  die  benefit  of  his  personal  estate.  It  gives  the  latter  to  the  king ;  be- 
cause the  presentation  to  a  vacant  diurch  cannot  lawfully  be  sold ;  and  as  the 
bishop's  personal  estate  cannot  derive  any  pn^t  from  the  presentation,  the  law 
deems  it  more  proper  to  fcdlow  the  temporalties  of  the  see  to  which  the  ad- 
▼OW800  belongs.  In  a  subsequent  part  of  the  Commentary,  where  it  is  said, 
that  the  bishop's  executon  shall  not  present,  because  nothine  can  be  taken  for 
a  presentation,  lord  Coke  seems  to  hmt  at  something  of  this  kind.  Post.  388.  a. 
However,  as  a  like  reason  mi|^  be  urged  against  executors  in  favour  of  an 
heir,  it  is  most  safe  to  rely  on  the  right  of  me  king  as  settled  by  authorities 
and  long  practice, — This  preference  of  the  king's  title  by  prerogative  is  carried 
80  fiur»  that  even  presentation  and  institution  in  the  lifetime  of  the  bishop  will 
not  prevail,  unless  there  hath  been  also  an  induction^  Vin.  Abr.  Presentatior, 
C.a.  E.a.  WaU.  Clergym.  L.  ed.  1747^  p-  73«-'[Note  85.] 
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^i  E.  3.  Ac-  **  The  heire  is  mihaut  remedy ^  4^."    For  albeit  in  an  acUon  of 

count  57.  account  against  a  gardian  in  socage,  &c.  the  defendant  cannot 

11  K  3  a  "  ^^®  ^^  ^^^'  y^\  ^^  respect  of  the  privity  of  the  matters  of  ac- 

%  H.  4?  13.  county  and  the  dischargpe  resting  in  the  knowledge  of  the  parties 

F.  N.  B.  117.  thereunito,  an  action  of  account  neither  lyeth  against  the  execu- 

19  H.  6. 5.  tors  of  the  accountant,  nor  at  the  conunon  law  for  the  executc»9 

^  \^  ^^  of  him  to  whom  the  account  is  to  be  made,  as  is  aforesaid  (3)  ; 

u  Co.^89'  ^^^  ^?^  ^^  holpen  by  statute  (4).    [*]  It  hath  beene  attempted 

3  Iiitt.  404.)  in  parliament  to  give  an  action  of  account  against  the  executors 

*]  Hot.  Pari,  of  a  gardian  in  socage,  but  never  could  be  e&cted  (5  ), 

5o£.3,Du.  123. 


i 


{<i]Pl.Com.3ai.       **  But  Jbr  the  king  only,'*     [a]  The  reason  of  this  is,  because 
^^r^^al  '^''   ^^^  king's  treasure  is  the  sinewes  of  warre,  and  the  honour  and 
11  Lo«89.  tafety  of  the  king  in  time  of  peace,  Jirmamentum  beUi^  et  oma- 

mentum  pads;  and  therefore  the  death  of  the  party  shall  not 

barre  the  kin|^  of  his  treasure  due  unto  him  upon  the  account, 

because  it  is  mtended,  that  the  king  was  busied  about  the  pub- 

licke  for  the  good  of  the  common-wealth,  and  had  not  leisure  to 

call  his  accountant  to  make  his  account,  et  nvUttm  tempus  occurrii 

Vid.  Sw:t.  178.    ^gi  (^y  LOtletan  speaketh  of  the  king's  prerogative  but  twice  in 

Stanf.  Pner.  3a.    ^11  his  bookes,  via.  here,  and  Sect.  178,  and  in  both  nlaces,  as 

[6]  Forteflcne,     part  of  the  lawes  of  En^nd.     Prarogativa  [b]  is  aerived  of 

10^.  Bot.Farl.  ^^^  |.  g,  ^^/^^  ^^^j  rogare,  that  is,  to  aske  or  demand  before- 

PI  con-^lg. '    nand,  whereof  commeSi  pngrogatiroay  and  is  denominated  of  the 

Stanf.  PI.  Cor!     most  excellent  part ;  because  though  an  act  hath  passed  both  the 

263.  b.  Stanf.   houses  of  the  lords  and  commons  in  parliament,  yet,  before  it  be 

Frer.  1.  a.  £c      ^  law,  the  royall  assent  must  be  askea  or  demanded  and  obtained, 

f^istaiiCPrar    *"^         ^*  ^^  proper  sense  of  the  word.     But  legally  [•]  it  ex- 

5.  10.  tends  to  all  powers,  preheminences,  and  priviledges,  which  the 

law  giveth  to  the  crowne,  whereof  Littleton  here  speaketh  of  one. 
Bract,  lib.  1,  in  one  place  calleth  it  libertatemy  in  another  prtrt- 
tr]  Westm.  1.      legtum  regis;    [c]Briiton  [<f]  (following   fV,  1.)  droit  le  roy; 
raTBritton         f^  registr.jus  regiunif  and  jus  regium  corona^  SfC. 
oL  97.     [e]  RegUt.  fol  61,  &c. 

Sect. 


i 


(3)  This  rule  of  the  common  law,  which  did  not  allow  of  actions  of  account 
against  or  for  executors,  had  some  exceptions.  The  latter  part  of  the  rule  did 
not  extend  to  the  executors  of  merchants ;  and  the  king  was  not  within  either 
part.  F.  N.  B.  1 17.  11  Co.  90.  a«  It  ^ould  also  be  remarked,  that  though 
«t  the  common  law  executors  in  general  were  not  compellable  to  account,  yet 
if  they  consented  to  settle  an  account,  they  were  liable  to  an  action  ijideit  for 
the  balance.    F.  N.  B.  page  367  of  4to  ed.  in  lord  Hale's  notes.--[Note  88.] 

(4)  The  13  £.  1.  c.  83,  gave  an  account  to  executors;  but  this  being  con* 
strued  to  describe  immediate  executors  only,  other  statutes  were  made  to  extend 
tlie  remedy  to  the  executors  of  executors  and  to  administrators.  25  £.  3,  8L5. 
c.  5.    31  £.  3.  c.  1 1.    3  InsL  404.    Ante  98.  b.^Note  89.] 

(5)  Ace  Cott.  Abr.  Rec.  131.  But  now  by  4  Ann.  c.  i8«  s.  37,  actions  of 
account  lie  against  the  executors  and  administrators  of  every  guardian  *  '^'' 
and  teceiver.-^[Note  90.  ] 

(6)*  See  post.  119.  a*  and  the  note  there. 


L.  3.  C.  5.  Sect.  126.       Of  Socage.  [90.  b.  91 .  a. 


Sect.  126. 

AhSOf  t/te  iord,  of  wham  the  land  is  holden  in  socage,  after  tlie  decease 
of  his  tenant  shall  have  relief  e  in  this  tnanner.  If  the  tenant  holdetk 
hy  fealty  and  certaine  rent  to  pay  yeerely^  l^c.  if  the  tearmes  of  paymeni 
be  to  pay  at  two  temies  of  the  yeare^  or  at  4  termes  in  the  yeare,  the  lord 
shal  nave  of  the  heire  his  tenant  as  much,  as  the  rent  amounts  unto,  which 
he  payeth  yearly.  As  if  the  tenant  holds  of  his  lord  by  fealty,  and  tenne 
shitlings  rent  payable  at  certaine  terms  of  theyeare,  then  the  heire  shall  pav 
to  the  lord  ten  shillings  for  relief,  beside  the  tenne  shillings  which  he 
payelhfor  the  rent. 


« 


shillings  in  money  at  the  feast  of  Easter.    In  this  case  the  rent  i>  1^  oiT 

uncertaine,  and  the  tenant  may  pay  which  of  them  he  will  at  the  GUnviL  lib.  9» 

aoid  feast,  and  likewise  the  tenant  may  pay  Yfhidtk  of  them  he  will  cap.  4. 

forreliefe;  but  if  he  pay  it  not  when  he  ought,  then  ^Ro.Abr.51^ 

[Q2  "1  may  the  <c)- lord  distraine  for  which  of  them  he  will.  S^CoJm. 

J  But  if  the  tenure  be  to  attend  on  his  lord  at  the  feast  of  aB0.iUff.519.) 
Christmasse,  or  to  pay  ten  shillings,  there  the  reliefe 

must  be  ten  diillings,  because  the  other  cannot  be  doubled.    Et  * 
lie  tie  similihus^ 

"  To  pay  yeerelyJ*  If  the  tenant  holdeth  of  hb  lord  by  fealty, 
and  to  pay  every  two  or  three  year  ten  shillings,  albeit  this  be  no 
annuaU  rent,  yet  shall  he  pay  ten  shillings  for  reliefe.  Et  sic.  de 
similibus. 

But  it  is  to  be  noted,  that  beside  reliefe,  whereof  Lttileton  ^^-  ^^- 103. 
here  speaketh,  there  belongeth  to  a  tenure  in  socage  of  common  !!i^'  ^*  ^* 
xijzht  aid  for  the  making  of  his  eldest  son  a  knight  at  the  age  of  85^*3.^^' 
fineene  years,  and  to  marry  his  daughter  at  the  age  of  7  yeares  (i).  cap.  1 1. 

In  the  same  manner  it  is,  if  a  man  be  seised  of  certaine  land  which  is 
holden  in  socage,  and  maketh  afeoffement  in  fee  to  his  owne  use,  and  dieth 
seised  of  the  use,  (his  heire  oftne  age  of  14  yeares  or  more,  and  no  will  by 
him  declared)  the  lord  shall  have  reliefe  of  the  heire,  as  afore  is  said.  And 
this  by  the  statute  of  19  H.  7.  cap.  15  (2). 

This  is  an  addition  to  Littleton,  wherefore  I  omit  it  the  rather, 
for  that  the  statute  of  19  //.  7.  is  for  the  cause  above  meiitioned 
become  of  none  eflfect. 

Sect. 


(1 )  We  have  already  had  occasion  to  observe,  that  these  aids  are  taken  away 
by  the  12  Qha.  3.  c.  24.    Ant.  76.  a.  note  1. 

(9)  This  part  about  relief  from  the  heir  of  cestui  que  use^  as  lord  Coke  truly 
observes,  is  an  addition  to  Littleton ;  and  it  fim  appears  in  Redman.  See  post. 
117.  a. 


91.  a-  91-  bj  Of  Socage.      L.  2.  C.  5.  Sect  127. 


Sect.  127. 

^ND  in  this  case,  after  the  death  of  the  tenant^  such  reliefe  is  due  to  the 
lord  presently,  of  what  age  soever  the  heire  be;  because  swA  hrd 
cannot  have  the  wardship  of  the  body,  nor  of  the  land  of  the  heire.  And 
the  lord  in  such  case  ought  not  to  attend  for  the  payment  of  his  rdiefe, 
according  to  the  terms  and  dayes  of  payment  of  the  rent;  but  he  is  to  have 
his  reliefe  presently,  and  therefore  he  may  forthwith  (i)  distreine  after  the 
death  of  his  tenant  for  reliefe. 

16H.7.4.         **  PRESENTLY;''  and  as  Littleton  saith,  he  ought  not  to 
i8£.3.a6.  attend  the  payment  of  his  reliefe  accohling  to  the  daieft  of 

p.  18.  Bnctoiw  paiment  of  his  rent,  but  he  ought  to  have  his  reliefe  presently, 
?^iL!^^  ^'      <uid  for  the  same  he  may  incontinently  distraine  after  the  dea&  of 
^iceradditi»     «e  tenant, 
tauai  tmiM  aani  dupUcatain.  BrittoD,  foL  178.  aoc.  FleU,  lib.  \,  cap.  8.   (2  Bo.  Ahr.  ^19.) 

And  therefore  in  the  case  aforessud,  where  the  tenant 
holdetfa  by  the  rent  of  five  shillings^  or  a  paire  of  gilt 

fAnt  47.h.        ^  spurreSy  if  the  heire  be  not  presently  (that  is,  as  rOl."! 

1R0.Abr.51g.)  presently  and  as  conveni^itly  as  ne  may,  dl  due  cir-  I    k  *  I 

cumstances  considered)  after  the  death  of  his  ancestor 


ready  upon  the  land  to  pajr  reliefe,  the  lord  may  distrain  ibr 
whioi  of  them  he  will;  and  if  the  tenant  tendered  either  of  them 
according  to  the  law^  and  none  for  the  lord  was  ready  there  to 
receive  ity  yet  die  lord  may  distraine  for  that  which  was  tendered, 
at  his  pleasure  (3). 

46  E-  3. 19.  '^  Oftohat  age  soever  the  heire  be.'*    And  yet  it  appearedi  m 

35  ^.^'i?«        our  bookes,  that  in  this  case  the  kin^  in  case  of  a  tenure  in  socaee 
o2i     SiS?*      ^  chiefe  shall  not  have  primer  seisin,  unless  the  heire  be  of  rae 
Ffter.  13.  b.        %^  ^^  ^4  7^^^^^  ^^  ^^  death  of  his  ancestor;  for  if  he  be  under 
F.  N.  B.  9^,      that  age,  he  is  in  the  gard  and  custody  of  hisj9rocA<iti  amy. 
S59-  But  otherwise  it  is  in  case  of  a  common  person,  as  here  it 

appeareth.  And  where  in  some  inqpressions  these  words  be 
added  (so  that  he  be  past  the  age  qfi^uearesj,  those  wcvda  so 
added  are  against  the  law,  and  no  part  iilMetmCs  works  (3). 

Sect. 

*TUftioteifm9i.6.Milftei3l^aiid  141I1  cdalbiii. 
t  Th€  voard  in  jeemito  ie  htre  murUifor  or. 


(1)  *  But  here  we  must  understand  Littleton  to  be  peaking  of  a  relief  due  on 
the  descent  of  a  fee  simple  in  f  fee  tail  inpossessiong  tor  if  only  a  remainder  or 
reversion  expectant  on  an  estate  for  life  descends  on  the  heir,  the  relief  is  not 
leviable  till  the  death  of  the  tenaiit  for  life.  Keilw.  83.  b.  Kitch.  ed.  159s. 
fo.  146.  b.  As  to  the  descent  of  a  remainder  or  reversion  expectant  on  an 
estate  tail,  it  seems  doubtful  whether  a  rdief  is  payable  at  any  tine  io  respect 
of  such  a  descent.    Keilw.  84.  a^-^^Note  gi.] 

(a)  See  ant.  83.  b.  note  4. 

(3)  Acoordingly  the  words  objected  to  by  lord  Cioke  are  neither  in  L.  awl  M. 
nor  RoIlf— Ihey  were  first  inserted  in  P. 


L.  2-  C.  5.  Sect.  128, 129.     Of  Socage.        [91.  b.  92.a. 


Sect.  128. 

TJi  the  same  manner  it  is,  where  the  tenant  holdeth  of  his  lord  byfealtie 
and  a  p9und  rf pepper  or  cummin,  and  the  tenant  ayeth,  the  lord  shall 
have  for  rdiefe  a  poimd  of  cummin,  or  a  pound  of  pqpper,  besides  the 
common  rent.  In  the  same  manner  it  is,  where  the  tenant  holdeth  to  pay 
yeardy  a  number  of  capons  or  hennes,  or  a  pair  of  gloves,  or  certaine 
burets  of  come,  or  such  Kke. 

«    j4  pound  of  pepper  or  cummin."    Here  it  is  to  be  ob-  (PMti43.«.) 

senredy  that  the  lord  may  reBenre  pepper,  or  any  other 
things  that  be  exotica,  foreign,  of  the  growth  of  outlandish  coun- 
treyes  or  beyond  sea,  as  well  as  of  the  growth  of  England, 
whereby  navigation  (the  life  of  every  island)  is  employed.  And 
where  Littleton  here  putteth  his  case  in  the  disjunctive,  if  the 
tenant  doth  hold  by  fealty  and  one  pound  of  pepper  or  a  pound 
of  cununin,  he  shall  pay  for  reliefe  a  pound  of  pepper  or  a  pound 
of  cununin,  ever  and  besides  the  rent.  But  if  the  tenant  holdeth 
of  his  lord  by  doing  of  certaine  worke  dayes  in  harvest,  or  to 
attend  at  Chrutmasse,  or  such  like,  be  shall  not  dodble  the  same:  (a  Ko.  Abn 
§ot  of  coiporall  service,  or  labo«ir  or  worke  of  the  tenant,  bo  6^5-) 
teliefe  is  me,  but  where  the  tenant  holdeA  by  such  yearly  rente 
or  profits,  whidi  may  be  paid  or  delivered,  waereci  Littleton  hath 
put  his  examples;  and  by  them  is  manifestly  proved,  that  corparall 
aervice,  worke,  or  labour,  ^all  not  be  doimted  in  this  case  (4). 


IC 


Or  certaine  htuhds  of  come.  *    Here  it  appeareth,  that  the 
reliefe  of  bushels  of  come  is  to  be  paid  presently,  though  the 
tenant  die  in  winter  before  come  oe  r^>e. 

t92.n  C^  Note,  here  are  examples  put  of  five  natures. 
^  J  1.  Aromatomm  exoticorum,  of  spices  or  drags,  of  out- 
landish growA.  s.  Granorum,  of  c<Nrne  of  En^ish 
growik,  3.  Avium  villaticanm,  of  powhry ;  as  capons,  bens,  Ac 
4.  jfrtifidorum,  of  handicrafts ;  as  a  paire  of  gloves  geno^y 
either  of  outlandish  or  Endish.  5.  Aut  similium,  or  such  like, 
^(that  is)  of  like  outlandish  grow^  or  of  Endish  sprowth^  or  of 
powltnr,  or  of  artifices  outlandish  or  EngliM,  and  like  herein 
also,  that  they  may  be  wd  or  defitered  to  the  lord  every  year^ 
«r  every  second  or  thira  year,  Ac 


Sect.  129. 

^UT  in  some  case  the  lord  ought  to  stay  to  distreine  for  his  reliefe 
untill  a  certaine  time.  As  if  the  tenant  holds  of  his  lord  iy  a  rose,  or 
ly  a  bushel  of  roses,  to  pay  at  the  feast  of  St.  John  the  Baptist,  if  such 
tenant  dieth  tn  winter,  then  the  lord  cannot  distreine  for  /m  reliefe,  untill 
the  time  that  roses  by  the  course  cf  the  yeare  may  have  their  growth,  Sfc. 
jtnd  so  of  the  like. 

BY 


(4)  But  RoUe  tells  us,  that  master  Herbert  of  the  Inner  Temple  in  his  autumn 
reiiding  11  Cha.  1.  held  the  contrary.    2  Ro.  Abr.  515. 


92-  a.  92.  b.]  Of  Socage.       L.  2.  C.  5.  Sect.  130. 

(P<wt  197- b-)     *^nY  the  course  of  the  yeareJ*    Lex  tpeetat  nature  ordinem. 

The  law  req)ecteth  the  order  and  course  of  nature.  Lex 
non  eagit  ad  impossibUia^  The  law  compells  no  man  to  impossible 
things.  The  argument  ab  imposaUli  is  forcible  in  law.  ImpoMsi^ 
bik  est  quod  natune  rei  repugnat.  And  here  it  is  to  be  observed^ 
that  Ltttleton  puts  a  diversity  betweene  come  and  roses;  for 
come  will  last.  And  therefore  the  tenant  must  deliver  the  come 
presently  before  the  time  of  growth  (as  before  is  said)  ;  and  so  of 
saffiron,  and  the  like.  But  roses,  or  other  flowers,  that  aarejhtctus 
Jugacesy  cannot  be  kept,  and  therefore  are  not  to  be  delivered  till 
the  time  of  growing.  Neither  is  the  tenant  driven  by  law  ara* 
ficially  to  preserve  roses ;  for  the  law  in  these  cases  respecteth 
nature,  and  the  course  of  the  veare,  as  Littleton  here  saith,  Ei 
urs  naturam  imiiatur.     Et  sic  de  sinuUbus* 


Sect.  130. 


ALSO,  if  anjf  mil  aske,  why  a  man  may  liold  of  his  lord  6y  feahjf 
^^  only  for  all  manner  ofservues,  intomtich  as  when  the  tenant  shall  doe 
his  fealty^  he  shall  sweare  to  his  hryd  thai  he  will  doe  to  his  lord  all  manner 
of  services  due,  and  when  he  hath  done  fealty,  in  this  case  no  other  service 
ts  due:  to  this  it  may  be  said,  that  where  a  tenant  holds  his  land  of  his 
lord,  it  behooveth  that  he  ought  to  do  some  service  to  his  lord.  For  tf  the 
tenant  nor  his  heires  ought  to  do  no  manner  of  service  to  his  lord  nor  his 
heires,  then  by  long  continuance  of  time  it  would  grow  out  of  memorie, 
whether  the  land  were  holden  of  tM  lord,  or  of  his  heires,  or  not,  and  then 
will  men  more  often  and  more  readily  say,  that  the  land  is  not  holden  of  the 
lord,  nor  of  his  heires,  than  otherwise ;  and  hereupon  the  lord  shall  lose 
his  escheat  of  the  land,  or  perchance  some  other  forfeiture  or  profit  which  he 
might  have  of  the  land.  So  it  is  reason,  that  the  lord  and  his  heires  have 
some  service  done  unto  them,  to  proove  and  testifie,  that  the  land  is  holden 
of  them. 

**  T/ffHJEN  the  tenant  shall  doe  his  feaky^  he  shaU  sxoeare  to  his 

lordy  Sfc."    Here  it  appeareth,  diat  the  doine  of  the  fealty 

is  both  a  performance  of  his  service,  and  of  his  oa£  also  when  it 

is  done,  for  that  no  other  service  is  due ;  and  that  one  oath  of 

G     Mlcll-         fealtv  is  taken  of  all  that  hold,  and  is  not  to  be  changed  for  any 

r^^^'         noveltie  or  nicety  of. invention;  for  judges  anciently  and  con- 

38£.  3. 1.         tinually  have  suppressed  innovationS|  and  would  m  no   case 

4s  Au.  p.  la.      change  the  ancient  common  law. 
4  £.  3.  ca.  $. 

&6.  ^  "  ^^  hehooveth  that  he  ought  to  do  some  service  to  PQIZ.T 

4H.4.ca.3.       hislordr    For  there  can  be  no  tenure  without  some  [_ 
d  H.4.  fo.  18.      service :  because  the  service  maketh  the  tenure. 


4H.4.ca.3.  his  lord.**    For  there  can  be  no  tenure  without  some  [_  b.    I 

Seeof  this  in 

B^c  SbSlT  "^  "  .^^  ^^*^^*  2f*f^^  ^nd:*    Eschaeta  is  derived  of  this  word 

Sect  4/^  '  eschicTf  quod  est  accideres  for  an  escheat  is  a  casuall  profit,  quod 

(iRo.Abr.8i6.  accidit  aomino  ex  eventu  et  ex  insperato,  which  happeneth  to  the 

F.  N.  B.  144.  lord  by  chance  and  unlocked  for.     And  of  this  word  eschaeta 

Aiitc  13.  a.)  commeth  eschaetor,  an  escba^tor,  so  called,  because  his  office  is  to 

enquire 


L-2.  C.5.  Sect.  131.        Of  Socage.  [92. b.  93.  a. 

enquire  of  all  casuall  profits,  and  them  to  seise  into  the  king's 
hands,  that  the  same  may  be  answered  to  the  king  (i). 

Lands  may  escheat  to  the  lord  two  manner  of  wayes ;  one  by  See  more  orchis 
attainder,  the  other  without  attamder.      By  attahider  m  three  ^^  Chapter 
sorts.     First,   Quia  suspemus  est  per  ccUum.     Secondhr,  Q^ia  ^^?™*^* 
ahjuravit  regnum  (a).      Thirdly,  Quia  uHegatus  est.      Without 
attainder ;  as  if  the  tenant  dies  without  heire. 

**  Or  perchance  some  otiier  Jbrfeiture.^'      As  if  the  land  be  W.  a.  ca.  33. 

aliened  in  mortmaine ;  or  when  Littleton  wrote,  if  the  tenants  had  .l^et.  iLa^ca.  43, 
erected  crosses  upon  their  houses  or  tenements  in  prejudice  of  ^  ^^^P't^  ^ 

the  lords,   that  tne  tenants  might  claim  the  privilege  of  the  (p.^'b/ilaIS 

Jlosjfntalers  to  defend  themselves  against  their  lords,  th^  had  ^  '    '    ' 
forfeited  their  tenancies.    But  since  Littleton  wrote,  the  Hospi- 
talers are  dissolved,  and  consequently  that  forfeiture  is  gone. 

"  OrproJUr    As  rdiefe^  aid  purJUe  marier,  aidpurjairejitz 
chiudeTy  and  the  like. 


•  Pro6o6/y  sect,  745,  746,  ^  747. 


C 


93.1  (C3r  Sect.  131. 


^^ND  for  that  fealtit  is  incident  to  all  manner  of  tenures,  but  to  the 
tenure  infrankalmoigne{i),  (a$  shall  be  said  in  the  tenure  offrankal' 
moigne),  and  for  that  the  lord  tsfould  not  at  the  beginning  of  the  tenure 
have  any  other  service  but  fealty,  it  is  reason,  that  a  man. may  hold  of  his 
lord  by  fealty  onely;  and  when  he  hath  done  his  fealty,  he  hath  done  all  his 
services. 

''FEALTIB 


(1)  See  further  as  to  escheat  and  escheator^  ante  1 3.  b.  and  i8.  b.  and  note  T. 
there.    4  Inst.  235.    Mad.  Excheq.  chap.  10.  s.  a. 

(2)  Abjuration,  according  to  the  ancient  use  of  the  word,  had  the  effect  of  aa 
attainder ;  because  it  was  necessarily  accompanied  with  the  confession  of  a 
felony.  But  this  kind  of  abjuration  is  not  now  in  force ;  the  privilege  of  sanc- 
tuary, of  which  it  was  consequential,  having  been  taken  away  by  a  statute  of 
James  the  First.    See  21  Jam.  c.  28.  s.y.    2  Inst.  629,  ana  2  Hawk.  PI.  C. 

b.  2.  c.  32.  However,  the  word  abjuration  is  still  in  use  in  our  law  for  some 
purposes.  For — 1.  Some  statutes,  in  order  to  secure  the  established  religion, 
require  persons  convicted  of  certain  kinds  of  recusancy  to  abjure  the  realm,  on 
pain  of  being  adjudged  guilty  of  a  capital  felony:  ana  the  word  in  this  sense  is 
similar  to  the  ancient  abjuration,  and  is  attended  with  a  like  effect    35  Eliz. 

c.  1,  and  2.  13.— 2.  In  order  to  secure  the  succession  of  the  crown  as  settled  at 
and  since  the  Revolution,  other  statutes  make  all  persons  who  refuse  to  take 
the  oath  prescribed  for  abjuring  the  Pretender  and  his  descendants,  liable  to 
various  penalties  and  forfeitures ;  but  this  kind  of  abjuration  differs  both  in 
object  and  effect  from  the  ancient  one.  13  W.  3.  c.  6.  1  An,  st.  1.  c  22.  1  G.  l. 
St.  2.  c.  13.    6  G.  3.  c.  53- — [Note  92.} 

(1)  Tenure  at  xvill  should  be  sJso  excepted.  See  the  next  Section  and 
ante  67.  b.  note  2.  68.  b.  n.  5,  However,  even  to  tenure  at  will  fealty  ma^  be 
incident  by  the  custom  of  a  manor;  and  so  generally,  if  not  universally,  it  is  to 
copvhold  tenures.  10  H.  6. 13.  20  H.  6.'  3.  Kitch.  on  Co.  ed.  1592.  foL  132. 
—[Note  93.] 
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(4Co.8.P«tt    ^'  pEALTIEismcidentr 

'^  **)  Of  incideDts  there  be  two  sorts,  viz.  separabky  and  in* 

sefiarable. 

Separable,  as  lents  incident  to  revenioos,  &c  wbkh  11187  ^ 
severed :  inseparable^  as  feal^  to  a  reTersioii  or  tenure,  which 
cannot  be  severed :  &r  as  all  lands  and  tenements  within  Engfaxd 
are  holden  of  some  lord  or  other,  and  either  mediatehr  or  immer 
diately  of  the  king;  so  to  every  tenure  at  the  least  realty  is  an 
inseparable  incident,  so  long  as  the  tenure  remains;  and  all 
other  services,  exc^  fealty,  are  severable.  But  where  the 
tenure  is  by  fealty  only,  theie  is  no  rdie&  due  for  the  cause 
abovesaid  (a). 

Sect 

—     - 1  - 

(3)  The  reason  is  plain.  Socage  relief^  being  a  year's  rent,  cannot  be 
calculated,  if  an  annual  rent  is  not  payable.  See  ante  85.  a.  note  i.  Butasby 
custom^  or  by  expreti  reteroation  on  creatine  the  tenure,  a  pajrment  wholly 
di&rent  from  and  unconnected  wlUi  the  yeany  rent  may  be  due  for  relief;  so 
it  inay  be  presumed,  that  by  the  same  means  a  relief  may  be  payaUe,  where 
there  is  no  yearly  rent;  b^aiuse  the  relief  is  ascertained,  without  reference  to 
a  yearly  rent,  in  both  cases  equally.  See  Kitch^  on  Co.  ed.  1592.  fo.  103.  Here 
it  may  not  be  amiss  to  advert  to  some  other  differences  between  the  several 
lands  of  relief  payable  by  socage-tenants.  1 .  The  proper  socage-relie^  that  is, 
the  relief  incident  to  the  tenure  by  socage  by  the  general  custom  of  the  realm, 
is  a  years  rent,  and  consequently  can  never  be  payable,  exe^  where  there  is 
an  annual  rent;  but  the  inytreper  socage-relief,  tnat  is,  the  rehef  due  either  by 
epedal  custom  or  by  espreu  reservation,  may  be  more  or  ku  than  the  annuiu 
rent,  or  miqr  be  pajwle,  where  there  is  no  annual  rent.  a.  The  socaee-relief 
by  common  la»  is  only  payable  on  a  descent  and*  by  a  natural  person ;  out  the 
two  other  relie&  may  be  due,  where  the  tenant  comes  in  bj  purchase,  or  where 
he  takes  as  a  sJe  corporation  by  succession^  Ante  84.  a.  3  no,  Abr.  517, 518. 
3.  If  the  relief  claimed  is  one  at  common  ktw,  it  is  presumed  to  be  due,  tiU  the 
contrarv  appears ;  that  is,  unless  it  can  be  proved,  that  the  relief  hath  been 
released,  or  that  the  tenure  was  reserved  with  an  ejepress  exemption  fram  relief. 
3  Lev.  145.  Vm.  Abr.  ExddencCf  A.  b.  s8.  pL  5.  But  if  the  relief  be  dauned 
by  speciat  atstom  or  special  reseroationt  the  onus  probands  must  necessarily  ftQ 
upon  the  lord.  4.  If  the  relief  is  by  the  common  law,  it  is  merely  a  fruit 
incident  to  the  services  but  if  the  relief  is  by  express  reservation^  it  is  apart  tf 
the  service.  This  distinction,  however  mce  it  may  ^pear,  may  be  deemed  an 
essesstial  one.  Relief^  when  only  an  incident  to  the  sermce^  is  not  within  the 
limitation  of  sojeSBtu  prescribed  for  seuin  of  it  by  the  32  H.  8.  c.  a,  as  hath 
been  obsezved  in  a  former  note;  nor  *w]]l  acceptance  of  rent  astop  the  lord 
afterwards  fiom  dauning  such  a  relief.  Ante  83.  a.  note  2.  Cro.  Eliz.  885. 
But  thelawseems  to  be  to  the  contrary  in  both  these  particulars,  where  the  relief 
U  part  of  the  service*  5«If  the  reUef  is  by  the  commcm  biv,  or  by  «p0cta/f«»«nMi- 
tioUf  the  remedy  by  distress  follows  of  course ;  but  it  is  said»  that  for  relief  by 
^HMcia/  custom^  distress  is  not  warranted  without  a  prescr^tion.  W«  Jo.  133.-^ 
These  differences  between  the  three  kinds  of  socage-reheft  lie  scattered  in  the 
books;  and  thus  bringing  them  into  one  point  of  view  may  be  useful.  The 
learned  reader  will  ju^  of  their  pioprie^.  The  dil^nt  student  may  add  to 
their  number.  See  further  Co.  CopyholdC  chim.  2.  Survey  Dial.  4tfa  edit.  95, 
■ndthecaseofHttiwerfQidandHavylandinW.Jo.  132.  2  Bulst  323*  Latch 
37-^  iss-    a  Bo.  Sep. 370-    O*  BendL  180.— [Note  94-] 
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Sect.  132. 

y^LS  Oy  if  a  man  letteth  to  another  lands  or  tenements  for  terme  ofUfe, 
wUhota  naming  any  rent  to  be  reserved  to  the  lessor,  yet  he  skaU  do 

fetdly  to  the  lessor,  oecauae  he  holdeth  of  him.  Also  if  a  lease  be  made  to 
a  man  for  terme  ofveares,  it  is  said,  that  the  lessee  shall  do  fealty  to  the 
lessor,  because  he  hotdeth  of  him.  And  this  is  well  proved  by  the  words  rf 
the  writ  of  wast,  when  the  lessor  hath  cause  to  bring  a  writ  rfwast  aaainsi 
Am;  which  writ  shall  say,  that  the  lessee  holds  his  tenements  of  the  kssotar 

for  terme  of  y tares.  So  the  writ  proves  a  tenure  betweene  thm.  But  he^ 
which  is  tenant  at  will  accor^ng  to  the  course  of  the  common  law,  thall  not 
do  feaky;  because  he  hath  not  any  sure  estate.  But  otherwise  it  is  of 
tenant  at  will  according  to  the  custom  of  the  manor;  for  that  he  is  bound 
to  dofealUf  to  his  lordfor  two  causes.  The  one  is  by  reason  of  the  cuP' 
tome;  ana  the  other  is,  for  that  he  taketh  his  estiste  in  such  form  to  do  his 
lordfeaky. 

**  TF  a  man  letteth  for  terme  ofUfe,  wiAout  Jtaming  any  rent,  Sfc.  V.  Sect  si^  ^ 

heshaUdofeoMy^Sfc.^    Ana  tiie  reason  is ;  because  there  is  ^AnteO;.'!. 
a  tenure,  and  fealde  (as  hadibeene  said)  is  ind^tent  to  aU  manner  w.a.) 
of  tenures ;  and  it  is  to  be  noted,  that  tlie  law,  fbr  die 

[03  n  suretie  fry  of  the  lord,  that  his  tenant  shall  be  ftithfidl 
1^  *  J  and  loyaH  to  him,  dodi  create  such  a  service  as  the 
tenant  shaB  be  bound  theremito  by  oadu 

**  Also  if  a  lease  be  made  for  yeares,  Sfc.  the  lessee  AaU  do  40  £.3.34. 
Jealtyr    For  there  also  is  a  tenure  between  them.    And  Litde*  9  H.  6. 41. 
/oil's  opinion  in  this  case  is  holden  fiir  good  law  at  this  day(i).        ^V^^'  ^^ 

ai£.4.s9.    6H.5.13.   5H.7.11. 

/<  And  this  is  tvell  proved  by  the  toords  of  the  wit,ifcr    Nota,  Vid.  Seet  a^. 
the  original  writs  are  (as  it  were)  the  foaadsAioBs  and  grotnida  of 
ihe  law,  and,  as  it  appeares  here  by  lAttleton,  are  of  great 
authori^  for  the  proofe  of  the  law  in  fiartictdar  casea(3)« 

*^  Beeause  he  hath  not  any  sure  estateJ*    Therefore  tenant  at  (Ante  0$.  t. 
will  shall  net  do  fealty  (as  nath  been  said  before) ;  because  the  6O0. 10.) 
matter  of  an  oath  must  be  ^ertaine.    *Sho  test  ct  this  Section 
needs  no  explication  (3). 

Chap. 

(1)  See  ante  67.  b.  note  2. 

(2)  See  ante  73.  b. 

(a)  It  may  be  proper  to  conclude  this  Chapter  of  Socage,  by  pointingoat 
the  several  chaqges  made  in  tiie  tenure  of  socage  by  the  statute  oftheisCmua. 
c.  84, 80  often  mentioned.  1.  It  takes  away  the  aids  pwrfle  marier  and  purfosre 
Jitz  Mvaliert  which  were  incident  to  oB  socage-tenures.  a.  It  idieves  socage 
in  oaj^ite  from  the  burden  of  Um  Ism^s  primer  seisin  and  ol^fnes  ^alienation  to 
thehngi  to  both  of  which  socage  in  capite  was  equdly  liable  with  tenure  br 
knighfs  service  in  capite,  though  not  so  to  voardshtp.  3.  It  extends  the  fkdier^ 
power  of  appointing  guardians  by  deed  or  will,  which  by  the  4  and  5  Ihil.  and 

Mar. 
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jHENANT  injfratikabno^ne  is,  where  an  abbot,  or  prior,  or  another 
man  of  relipon,  or  of  holy  church  fioldeth  of  his  lord  in  frank- 
almoigne; thai  is  to  say  in  iLatine,  in  liberam  elcemosinam,  thai  is,  in  free 
almes.  j/nd  such  tenure  beganne  first  in  old  time.  When  a  man  in  old 
time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as  of  fee,  and 
of  the  same  landinfeoffed  an  abbot  and  his  covent,  or  prior  and  his  coveni^ 
to  have  and  to  hold  to  them  and  their  successours  in  pure  andperpetuaU 
a/mes,  or  in  frankalmoigne;  [or  by  such  words  to  hold  of  the  grantor,  or 
of  the  lessor*,  and  his  heires  in  free  almes:^  (i)  in  such  case  the  tenements 
were  holden  in  frankalmoigne* 

Bnctlib.3»  "  y^-^  abbot,  prior,  or  another  man  of  religion,  or  of  holy 
«fa^  BrittOT*'  church"    It  is  to  be  observed,  that  of  ecclesiastical  per- 

fo^i64  i6i5.  '  ^^^  some  be  reffular,  and  some  be  secular.  They  be  c£uled 
Mimr'ci.s,  regular,  because  uiey  live  under  certain  rules,  and  have  vowed 
sect  i8.  .  three  things ;  true  obedience,  perpetuall  chaBtil^,  and  wilfoll 
Oiattw^^.*7,  poverty.  And  when  a  man  is  protessed  in  any  of  the  orders  of 
ol  V  &sfi  ^^^  rdigion,  he  is  said  to  be  a  man  of  religion  or  religious.  Of  this 
fUta^lib.3,  ^^  ^  ^  abbots,  priors,  and  others  of  any  of  Uie  said  orders 
€t.6«  regular.    Secular  are  persons  ecclesiasticalf;  but  because  they 

fti  U.  7.  39.        live  not  under  certain  rules  of  some  of  the  said  orders, 
?U6^^         nor  are  votaries,    CCJ*  they  are  for  distinction  sake  r04."l 
i«  U.  8. 8.         called  secular,  as  bishops,  deanes,  and  chapters,  arch-  I    .  *  J 
(4  Co.  104.)       deacons,  prebends,  parsons,  vicars,  and  sucn  like.    All 

which  Littleton  here  includeth  under  these  general  words,  of 
holy  church;  and  none  of  these  are  in  law  said  to  be  men  of 
retmon,  or  religious. 

where  Littleton  saith  (infeaffed  an  abbot  and  his  covent  J  his 

meaning  is,  that  the  aboot  only  is  infeo£fed :  for  he  is  only  a 

person  c^Mble,  and  the  covent  are  dead  persons  in  law,  and 

See  tfaeStitntes  have  power  of  assent  only,  and  that  they  thereunto  assent.    But 

^^'nled^  baUa    *^^^^  Littleton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

the  abridgment    31  H.  8.  cap.  13.  and  3a  H.  8.  ca.  34,  &c.    Vide  Sect.  590. 

religious 

*  The  word  which  lord  Coke  translatet  "  LesMor**  u,  in  the  original "  Feoffor/'  hut,  at  he 
ewidentljf  rrfen  to  a  Uatefor  Uve$t  fir  which,  bdore  the  ttatute  ^'  usr$,  lAoery  tf  Seirin  wtu 
necemny,  tueh  a  ktt$e  wta  afrtffinent;  wtkiu  the  difference  ti  tmmateriaL 


Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  further 
preventing  guardianship  in  socage.— In  all  otner  respects  the  tenure  in  socage 
seems  to  be  under  the  same  circumstances,  and  attended  with  the  same  conse- 
Quences,  as  it  was  before  the  Restoration.  But  the  statute  of  Charles  the 
Second  goes  further  than  the  mere  alteration  of  socage;  and  having  thus* 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  mroughout  the  kingdom.  This  the  statute  effectually  secures^ 
by  converting  into  socage  all  tenures  by  knighfs  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  socage  in  future.— > 
tNdte  95,] 
(1)  The  words  between  brackets  are  in  L.  and  M.  but  not  in  Roh. 
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religious  houses  of  monkes,  canons^  friers  and  nuns,  &c,  have 
been  dissolved,  and  their  possessions  given  to  the  crowne  (q). 

The  ecclesiasticall  state  of  Englandf  as  it  standeth  at  this  day,  (4  ^"st.  301.) 
(which  is  necessary  for  our  student  to  know)  is  divided  into  two 
provinces,  or  archbishopricks,  (viz.)  of  Canterbury  and  of  Yorke.  ^ 

The  archbishop  of  Canterbury  is  styled  Mciropolitanus  et  Primas  Matth.  Parkeit 

totms  AngluTy  and  the  archbishop  of  Yorke  Primas  AngluB.   Each  de  vitis  arcbi- 

archbishop  hath  within  his  province  suffragan  bishops  of  several  cp^^opo*""™- 

diocesses(3).     The  archbishop  of  Canterbury  hath  under  him  CaindenBritai*- 

Mrithin  his  province,  of  ancient  foundations,  viz.  Rochester  his  nia.    Vid.Rot. 

principal!  chaplaine,  London  his  deane,  Winchester  his  chancellor,  Parliam.  biido 

Norwich  f  Lincolne,  Ely,  Chichester,  Salisbury,  Exeter,  Bathe  and  36  H.  8.  iE.6. 

JVellsy  Worcester,  Coventry  and  Litchfield,  Hereford,  Landaffe,  vvwrmhlstcr 

St,  David,  Bangpr,  and  St.  Assaphe,  and  four  /ounded  by  king  al«o'im"nwIy 

Henry  8.  erected  out  of  the  ruins  of  dissolved  monasteries  (that  erected  a 

is  to  say)  Gloucester,  Bristaw,  Peterborofw,  and  Oxfords    The  bishopricke  by 

archbishop  of  Yorke  hath  under  him  four,  (viz.)  the  bishop  of  the  ^'  ®*  ^"nj.^^  . 

county  palatine  of  Chester,  newly  erected  by  king  Henry  8.  and  ^raT^torSto 

annexea  by  him  to  the  archbishopricke  of  Yorke,  of  the  county  beanabbej,and 

palatine  of  Durham,  Carlisle,  and  the  isle  of  Man,  annexed  to  by  qaecne  EUz. 

the  province  of  Yorke  by  H.  8.  but  a  ^eater  number  this  arch-  created  a  deaa- 

bishop  anciently  had,  which  time  hath  taken  from  him.     The  ^hestCT^wd' 

extent  of  every  diocesse  you  ma^  elsewhere  read,  the  which  for  ^een  anciently 

brevity  I  here  omit.     All  the  said  archbishoprickes  and  bishop-  a  bishop's  see, 

rickes  of  England  were  founded  by  the  kines  of  Ensiand,  to  ">*  long  since 
^              '          -        -    "-^^           '-'^-       -   *^  '  translated  to 


rchbishop  of  Canterbury 
the  prccedencie,  next  to  him  the  archbishop  of  Yorke,  next  to  supia.  a6H.  8. 
him  the  bishop  of  London,  and  next  to  him  the  bishop   of  fir»t ^""*»;jj^ 
Winchester  (5),  and  then  all  other  bishops  of  both  provinces  after  5^^°^  1^7 
their  ancientnesse.  •  3  Co.  73. 

deane  and  chap,  of  Norwich  case.    Vide  Sect  134.  aoi.     31  H.  8.  cap.  10. 

Every  diocesse  is  divided  into  archdeaconries,  whereof  there  be 
60 ;  and  tlie  achdeacon  is  called  ocuhis  episcopi ;  and  every  arch- 
deaconry 

—    —  -      ■  If  1 1 —  —     11    I  ...  ■ ,  ■    -     . 

*  (2)  The  student  will  find  a  good  history  of  the  dissolution  of  monasteries  in 
England  in  the  excellent  preface  to  that  most  valuable  work  the  Notitia 
Monastica,  by  bishop  Tanner. 

(s)  Here  bishops  are  styled  suffragans  in  respect  of  their  relation  to  the 
arcnbishop  €f£^eir province;  but  formerly  each  archbishop  and  bishop  had  also 
his  suffragan,  to  assist  him  in  conferring  orders  and  in  other  spiriiuat  parts  of 
his  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called  suffragan 
bishops,  and  resemble  the  chorepiscopi  or  bishops  of  the  country  in  the  early 
times  of  the  christian  church.  How  this  it^erior  order  of  bishops  may  be 
elected  and  consecrated  is  regulated  by  the  so  H.  8.  c.  14,  but  notwithstanding 
this  statute,  it  is  not  usual  to  appoint  them. — They  should  not  be  confounded 
with  the  coadjutors  of  a  bishop;  the  latter  being  appointed  in  case  of  the 
bishop's  infirmity  to  superintend  \i\&  jurisdiction  and  temporaries;  neither  of 
which  was  within  Uie  interference  of  the  former.  See  fully  on  this  subject  in 
Gibs.  Cod.  1st.  ed.  v.  1. 155. — [Note  96.] 

J  See  ante  70,  b.  note  2.  post.  164.  a. 
This  is  a  mistake ;  for  the  statute,  by  which  precedency  is  principally 
Ued,  gives  the  bishop  of  Durham  place  between  the  bishop  of  London  and 
Hhe  bishop  of  Winchester.    See  31  H.  8.  c.  10.  s.  3.—  [Note  97.] 
Vol.  I,  B  B 
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deaconry  is  parted  into  deanries;  and  deanries  again  into  pa- 
Vidcmoreherc-  rifihes,  townes  and  hamlets.  And  thus  much,  for  the  better 
°^'o^^o  ^t^'  understanding  of  our  author^  and  how  the  state  ecclesiasticall 
§28.  ©48,  &c.      gj^n^jeth  at  this  day,  shaU  suffice. 

"  Frankealmoisney  that  is  to  say  in  Latine,  in  liberam  eleefno' 

stnamy**  in  English^  in  free  almes.    There  is  an  officer  in  the  king's 

house  called  eleemosinarius,  vulffarlv  called  the  king's  almner 

(wh^  "e  office  and  duty  is  excellenUy  aescribed  in  ancient  authors), 

FIcta,  lib.  9p       viz.  Jragmenta  diligenter  coUigere,  et  diligenter  distribuere  singulis 

cap.  33i  diebus  egenis;  agrotos  et  leprosos,  incarceratoSf  pauperesque  viauaSf 

et  alios  egenos  vagosque  inpatrii  commorantes  charitative  visitare: 
item  equos  rdictos^  robas^  vecunianty  et  alia  ad  eleemosiham  largita 
recipere,  etjidditer  distribuere.  Debet  etiam  regent  super  deemo^ 
since  largitioney  crebris  summonitionibus  stimulare,  pradpue  diebus 
sanctorum^  et  rogare  ne  robas  suas  qua  magni  sunt  pretit^  histrioni- 
bus,  blanditoribus,  accusatoribuSy  seu  menistratlis^  sed  ad  deemo- 
since  sua  incrementum^  jubeat  largiri  (6). 

All  ecclesiasticall  persons  may  hold  in  frankalmoign,  be  they 
secular  or  regular ;  and  no  lay  person  can  hold  in  frankalmoign. 
Vide  Sect.  K  This  adjective  f liber)  doth  mstinguish  many  things  in  law  from 
^rvAA.^c.^*7,  others;  as  here,  libera  eleemosina  are  words  appropriated  to  this 
w.  3a""°°'  ^^®»  *"^  ^^  distinguish  it  from  a  tenure  by  divine  service ;  U- 
Britton,  cap.  66.  berum  tenementum,  from  a  tenure  in  villcnagie,  by  copyhold  or 
Bract.  lib.  4.  base  tenure ;  liberum  Jeodum^  franke  fee^  from  a  tenure 
F.  N.  B.  150.      in  ancient  demeane;  {^  liberum  maritagium,  from  other  PQ4,"1 

Bract,  lib.  4,       estates  taile ;  libera  Jirma,  frank  ferme,  when  an  estate  I     u  '  I 
fo.a88. 247.392.  .     ,  ^     jn       I    ••Vi  •     X  7't  I—  D.  -I 

Brit  fol.  a45r     ^  changed  irom  kmgnts  service  to  socage ;  hoerum  soca^ 

Fleta,  lib.  5,       gium,  from  a  tenure  by  service  in  chivalrie  ;^anct«  bancus,  to 

cap.  11.  distinguish  it  from  other  dowers,  for  that  it  coiheth  freely  without 

Fortefcue,c.a6.  ^ny  ^ct  of  the  husband's  or  assignement  of  the  heire;  libera  fer, 

4*  E  a  ^Con-     ^^  distinguish  men  who  enjoy  it,  and  whose  best  and  freest  birth* 

ipir.  11!  I'ight  it  IS,  from  them  that  by  their  offences  have  lost  it,  as  men 

37  Ass.  59.         attainted  in  an  attaint,  in  a  cotispiracie  upon  an  indictment,  or  in 

Stanf.  175.  Vide  sLpmmuniref&c,  and  so  o£  libera  capella,  Jrancus  pleghis  frank- 

^i  *ca  ^7^"'  P'^^S®'  libera  chasea  free  chase,  liber  burgus^  liber  aper^  Sber 

'  ^^^'         taurus^  and  the  like.    But  in  a  matter  (some  will  say)  of  curioeity, 

this  shall  suffice;  and  yet  seeing  it  tends  to  the  better  under* 

standing  (others  say)  It  is  tolerable. 

OianTil.  lib.  y.        By  the  ancient  common  law  of  England^  a  man  could  not  alien 

A^  'aoc  ^'       ^^^^  lands  as  he  had  by  descent,  without  the  consent  of  his  heire ; 

( 1 )  yet  he  might  give  a  part  to  God  in  free  almoigne,  or  with  his 

daughter  in  free  marriage,  or  to  his  servant  in  remaneratione  ser* 

Britton,  ca.  66,  t^iifii.    Our  old  bookes  described  frankalmoign  thus ;  when  lands 

1^  Q  ^^  ^*^**  ®'  tenements  were  bestowed  upon  God,  f  that  is)  given  to  such 

F.  n!  B.  sif.^^  P^^P^^  ^  ^^  consecrated  to  the  service  or  God.    In  our  ancient 

bookes  these  gifls  of  devotion  were  called  Churchesset,  or  Church- 
Fleta,  lib.  i«  seed,  quasi  semen  ecdesus;  but  in  a  more  particular  sense  it  is 
^V'4^*  described  thus:  certam  mensuram  Uadi  trttici  sign^cat^  quam 

quilibet  dim  sancta  ecdesue  die  sancti  Martini,  tempore  tarn  Sri^ 
tonum  quhm  Anglorum,  contribuerunt,  Plures  tamen  magnatesy 
post  Romanorum  adventum,  illam  contrtbutionem  secundum  vderem 
legem  Moisis  nomine  primitiarum  dabant,  prout  in  brcoi  reps  Kmtti 

ad 

*  The  passage  in  Latin  aUd  by  lord  Cokt  is  in  cap.4'7,  rfihetectndedStiimafFiaa* 

^  f  6)  The  office  of  king's  almoner  is  Usually  given  to  the  archbishop  of  Y(nk^ 
with  the  title  of  lord  high  almoner. — [Note  08.] 
(0  Sec  Wright's  Ten.  167. 


L.2.  C.6.  Sect.  133.]     Of  FrankaJmoigne.        '  [94.  b. 

ad  iummum  ppntificem  tranmisso  continetur,  in  quo  Ulam  contribu* 
tioncm  Churchseti  app^hrU^  quoH  semen  ecdesue. 

"  And  such  tenure."    For  idbeit  neither  fealty,  nor  any  o^er 
ieipporall  seryice  is  due,  yet  it  is  a  tenure. 

"  In  old  time**     [a]  That  is  to  say,  before  the  statutes  of  7E.4.  i«. 
ffiortniaine,  vii;  Magna  Chartay  cap.  30,  and  7  £•  1,  de  religiosis,  33  H.  6.  6, 7. 
ifc.  .and  before  the  statute  of  ^ia  emriiores  terrarum^  as  shall  be  r^i  ^^  to  • 
hereafter  in  his  proper  placp  said  in  ws  chapter  (a).  Bnttou!^  £0**30! 

&  90.    Bractoi^ 

^^  It^e^ed  om  abbot  and  hif  cfment,  S^c.**    Albeit  the  coyent  be  lib.  a,  cap.  5. 
dead  persons  in  tew,  md  ^  abbot  only  capable  (as  before  is  said),  F*«t».lJ^3'  w>- 
yet  if  the  feoffment  be  made  to  an  abbot  and  covent,  the  feoff-  fiao^Ab/ei?) 
ment  is  good,  ^nd  the  state  vesteUi  only  in  the  abbot.    And  note 
a  man  may  ipfeoffe  an  abbot,  a  bishop,  a  parson,  4kc.  or  ^ny  other 
;sole  body  poHti4|ue,  by  deed  or  without  deed,  in  free  almes ;  and 
€0  may  f^  gift  in  finankmariage  be  made  without  doed  also ;  but  if  89H.  6.  ao.hp 
lands  be  given  to  deane  and  chapter,  or  any  other  corporation 
4||^;0egat^  of  many^  there  the  gift  must  be  by  deed  (3). 

"  Tohav0  and  to  hold  to  them  and  their  imoce^fors.**    For  in  (i  Ro.  Abr, 
ipase  of  an  abbot  or  prior  and  covent  regularly  a  fee  simple  doth  33a.) 
jMi^  passe  without  thip  word  (successors) ;  (4)  for  the  diversity 
itaiiaedt  thus  betiiteene  a  corporation  aggregate  of  many  capable 
jp^rsoos,  and  a  sole  cpiporatipn.    As  if  lands  be  given  to  a  aeane  Vld.  Litt  in  tlie 
and  chapter,  they  have  a  fee  simple  without  thi^  word  (successors),  Chapter  of  F«e 
for  that  the  body  never  dies;  but  if  lands  be  given  to  a  bishop,  «"°pl«iSccLi,«. 
oarson,  or  any  other  sole  corporation,  who  after  their  deceases 
nave  a  succession,  there  without  this  word  (successors)  nothing 
paaseth  unto  them  but  for  life  (5).    But  of  corporations  aggregate 
(Of  many,  there  is  a  diversity  when  the  head  and  body  both  are 
capable,  as  in  the  case  of  deane  and  chapter,  and  when  one  (as 
baft  been  said)  is  onely  capable,  as  in  case  of  abbot  or  prior  wad 
covent ;  but  yet  out  of  the  generall  rules^  the  case  of  ftankalmoign 

is 

mm^tftfj^tti  ,    n  I      J         !■ ^ f  ,  ,,  n   J  mi   I  n>\»   mr%     >'    i       "■>■■    J  i^      't^         '  ■■» 

!3j  See  post.  Sect.  140.        '  "  '' 

3)  In  general  a  corporation  aggregate  cannot  take  or  p^ss  away  an  interest 
m  land,  or  even  do  any  acts  of  importance,  without  deed;  out  there  are  several 
eTEtieptioos  to  the  rule.  See  ante  66.  b,  Vin.  Abr.  Grants^  D.  a.  Corpora-' 
iion,  K.  Com.  Dig.  Franchises^  F.  la,  13,  14.  New  Abr.  Corporation^^*  3* 
— ^Note99.] 

^4)  Contra  1  Ro.  Abr.  832. — Also  in  the  following  annotation  by  lord  Hale, 
which  he  gives  at  the  bottom  of  fol.  8.  b.  several  authorities  are  cited  to  the 
contrary,  vid.  7  E.  3.  41.  .1 1  H.  4.  84.  Gift  to  abbot  and  monks  passethjee 
jimple.  If  an  abbot  makes  lease  reddendo  rent  nobis^  it  enures  to  the  successor* 
so  H.  6.  8.  Land  granted  to  the  abb<^  ^  S.  and  his  heirs  is  ovly  for  life. 
fi  JBL  5.  g.  Hal.  MSS. — See  further  the  authorities  cited  in  Vin.  Abr.  Estate^ 
L.  pi.  1. — [Note  100.] 

(5)  Ace.  ante  8.  b.  But  some  take  a  distinction  between  describing  a  sole 
.COiporation  both  by  bis  natural  .w»A  poUtid  ufuatf  and  describing  hira  by  his 
pmtick  name  only ;  and  it  has  b^ea  reaolived,  that  a. visitatorial. power,  granted 
U>  t&^iiishop  of  £ly  over  Trinity  Cglkge,  Cambridge,  in  the  latter  way,  ought 
.tp  Jbe  «ioii«truedjas  a  grent  to  the  bidiop  of  Ely  for  the  time  beingy  and  therefore 
«RtMded.to.4Mefiewi>r«.  lim  pomt^wias  adjtidged  in  Dr.  Bendey's  case.  See 
Ji  SifSLjQ%3.    Fits.  Gibh.  aoS*  Z^»»    ^  BamarcL  4^^[Note  lou] 

na  2     . 
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39  H.  6. 30.        is  excepted,  as  hereafter  shall  be  said.    Also  lands  must  be  given 

to  a  corporation  aggregate  of  many  by  deed ;  but  to  a  sole  oor- 
poration  it  may  be  granted  without  deed. 

Bracton^  lib.  2.  cap.  10.  Ptjtest  donatio  fieri  in  Uberam  dee- 
mosinam  ecclesiis  cathedrdibus^  convtntuaUms^  parochialibuSi  et 
viris  rdigiosis, 

35  H.  6. 56.  «  In  pure  and  perpetual  almes.**    Here  it  appeareth,  that  a 

7E.4. 11.  tenure   m  frankahnoigne  may  be    created   without  this  vord 

Vid.  Bract,  hb.    rii^^j^  fj,r  pj^ra  implyeth  as  much. 

35  H.  6. 56'.  "  Or  in  frankalmoigne*'    But  one  of  these  words,  either  jwro 

7  £.  4. 1 1.         or  libera^  must  be  used,  or  eke  it  is  no  tenure  in  firankalmoigne. 

Bnct.ubisupnu 

44  E.  3-  «4.  i*  Or  by  such  Mrdsy  to  hold  of  the  grantor^  or  of  the  lemr, 

20  H.  6. 161. 36.  and  his  heires  in  free  almesJ*    rfere  it  appeareth,  that  by  these 

words  a  fee  simple  passeth  without  this  word  ^successors), 
38  £,  3. 4.  a.  albeit  it  be  in  case  or  a  sole  corporation.  For  as  m  case.of  & 
14  H.  6.  la.  gift  in  frankmariafe,  an  estate  taiie  passeth  to  the  donees  with- 
*2  2*  7-  *3-  out  the  words  (of  the  heires  of  their  two  bodies)  as  hath  beene 
Is  R  3.*  Com-  ^^  '^  ***®  Chapter  of  Fee  taile;  so  in  case  of  a  gift  in  frank- 
saiu  39!  idmoigne  (which  may  be  resembled  to  a  divine  mariage),  a  fee 

33  H.  6.  aa.  simple  passeth,  as  hath  bin  said,  though  it  be  in  case  of  s 
17  E.  3.51.  gole  corporation,  without  this  word  (sucoess<xv).  And  besidei, 
T^H  $^i^f*V  grants  in  frankalmoigne  are  ancient  grants,  as  hath  beene  tti4 
fc  &:«iairi^  and  therefore  shall  be  allowed,  as  the  law  was  taken,  when  rod 
The  prior  of  grants  were  made. 
DuiMtable's  case- 


(d*  Sect.  134. 


Tji  the  same  manner  it  is,  where  lands  or  tenements  were  granted  in 

ancient  time  to  a  deane  and  chapter  and  to  their  successors,  or  to  a 

parson  of  a  church  and  his  successors,  or  to  any  other  man  of  holy  church 

and  to  ttis  successours,  in  frankalmoigne,  if  he  had  capacitie  to  tcikt  $s^ 

grants  or  feoffments,  S^c. 

"  JN  the  same  manner,  SfcJ*  Here  Littleton,  having  put  w 
example  of  bodies  incorporate  a^gr^gate  of  i|iany,  ^^^ 
the  head  is  only  capable,  now  putteth  examples  both  of  bodies 
incorporate  aggregate  of  many  (all  being  capable)  and  of  bo« 
corporations  of  secular  persons. 

"  Deane"  Decanus,  is  derived  of  the  Greek  word  *«*>  ^ 
signifieth  Ten,  for  that  he  is  an  ecdesiasticaD  secular  governour, 
and  was  anciently  over  ten  prebends,  or  canons  at  the  least,  w  * 
cathedral  church,  and  is  head  of  his  chapter  (i). 

( I )  Various  kinds  of  deans,  besides  deans  of  chapten,  are  known  to  <wff 
law:  and  it  requires  more  divisions  than  one  to  dklinguidi  them  properlv-  ^' 
sidered  in  respect  of  the  difference  of  office,  deans  are  of  at  kinds.  1  i  Deaps  ot 
chapters^  who  are  either  of  caUiedral  or  collegiate  churdies ;  though  ^  roxf^ 
bers  of  churches  of  the  latter  sort  may  more  properly  be  denominated  c(ik^ 
than  chapters,    a.  Deans  oi peculiars,  who  have  sometimes  both  juwidicliw»  ^ 
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**  Chafer,*'  CapUulum est clericorum  congregoHo  sub  uno decano  (3 Ca  73) 
in  ecdesid  caihearali  (2).     And  chapters  be  twofold,  viz.  the 
ancient  and  the  later.     And  the  later  be  also  of  two   sorts. 

First, 

cure  of  souls,  as  the  dean  of  Battel  in  Sussex ;  and  sometimes  jurisdiction  only, 
as  the  dean  of  the  Arches  in  London,  and  the  deans  of  Bocking  in  Essex  and  of 
Croydon  in  Surrey.     3.  Rural  deans.    4.  Deans  in  the  colleges  of  our  universi* 
ties,  who  are  officers  appointed  to  superintend  the  behaviour  of  the  members 
and  to  enforce  discipline.    5.  Honorary  deans,  as  the  dean  of  the  Chapel  Royal 
at  St.  James's,  who  is  so  styled  on  account  of  the  dignity  of  the  person  over 
whose  chapel  he  presides.    As  to  the  chapel  of  St.  George,  Windsor,  there 
being  canons  as  well  as  a  dean,  it  is  something  more  than  a  mere  chapel,  and, 
except  in  name,  resembles  a  collegiate  church.    6.  Deans  ofprovinces^  or,  39 
they  are  sometimes  called,  deans  of  bishops.    Thus  the  bishop  of  London  is 
dean  of  the  province  of  Canterbury,  and  to  him  as  such  the  archbishop  sends 
his  mandate  for  summoning  the  bbhops  of  his  province,  when  a  convocation  is 
to  be  assembled ;  which  perhu>s  may  account  for  calling  the  dean  of  the  pro- 
vince dean  of  the  bishops.     Wnat  the  other  parts  of  his  office  are,  the  books  we 
have  been  able  to  consult  do  not  explain ;  nor  do  they  mention  whether  there 
is  a  dean  for  the  province  of  York.     See  Lyndw.  Ojcf.  ed.  317.  Gibs.  Synod. 
Anglican.  17.    Ante  94.  a. — ^Another  division  of  deans,  arising  from  the  nature 
of  die  office,  is  into  deans  of  ^ptrt^ua/ promotions  and  deans  of  Zoy  promotions. 
Of  the  former  kind  are  deans  of  peculiars  with  cure  of  souls,  deans  of  the  royal 
chapels,  and  deans  of  chapters ;  though  as  to  these  last  a  contrary  opinion 
formerly  prevailed.    Perhaps  too  rural  deans  may  be  added  to  the  number.   Of 
the  latter  kind  are  deans  of  peculiars  without  cure  of  souls,  who  therefore  may 
be  and  frequently  are  persons  not  in  holy  orders.    In  respect  of  the  manner  of 
mpointment,  deans  are,  i.'Ekctivey  as  deans  of  chapters  of  the  oU  founda- 
tion ;  though  they  are  only  so  nominally  and  in  form,  the  king  being  the  real 
patron,  which  will  appear  from  the  next  note  but  one.    2.  Donative^  as  those 
deans  of  chapters  of  the  nevo  foundation,  who  are  appointed  by  the  king's  letters 
patent,  and  are  installed  under  his  command  to  tne  chapter,  without  resorting 
to  the  bishop  either  for  admission  or  for  a  mandate  of  instalment ;  if  that  mode 
of  promoting  stiU  prevails  in  respect  to  anv  of  the  new  deaneries.    See  the  next 
note  but  one.    Deans  of  the  royal  chapels  are  also  donative,  the  king  appoint- 
ing to  them  in  the  same  way.    So  too  may  deans  of  peculiars  without  cure  of 
souls  be  called ;  as  the  dean  of  the  Arches,  who  is  appointed  by  commission 
from  the  archbishop  of  Canterbury ;  but  this  must  be  understood  in  a  large 
sense  of  the  word  Jonativey  it  being  most  usually  restrained  to  spiritual  pro- 
motions.    3.  Presentative,  as  some  deans  of  peculiars  with  cure  of  souls,  and 
the  deans  of  some  chapters  of  the  new  foundation  if  not  of  all.    Thus  the  dean 
of  Battel  is  pi^ented  by  the  patron  to  Uie  bishop  of  Chichester,  and  from  him 
receives  institution.    Tlius  too  the  dean  of  Gloucester  is  presented  by  the  king 
to  the  bishop  with  a  mandate  to  admit  him  and  to  give  orders  for  his  instalment. 
See  the  next  note  but  one.    4.  By  virtue  of  another  office,  as  the  bishop  of 
London  is  dean  of  the  province  of  Canterbury,  and  the  bishop  of  St.  David  is 
dean  of  his  own  chapter. — Again  in  respect  of  the  manner  of  holding,  deans 
are  so  absolutely  or  in  commendam.    But  this  division  applies  only  to  spiritual 
deaneries. — In  thus  pointing  out  the  several  denominations  of  deans  we  have 
attempted  a  more  comprehensive  as  well  as  a  nicer  general  discrimination  and 
arrangement,  than  the  books  usually  resorted  to  furnish ;  though  to  them  we 
are  indebted  for  most  of  the  materials,  and  to  them  we  refer  the  student  for  a 
competent  idea  of  the  nature  of  each  kind  of  deanery.     See  Decanus  and 
Deanery  in  Spehn.  Gloss.  Cow.  Diet.     Ayl.  Parerg.  Nels.  Rights  of  the  Clerg. 
Bum.  Eccles.  L.  and  the  Index  to  Gibs.  Cod. — [Note  102.] 

(9)  But  the  name  of  chapter  is  not  confined  to  cathedrals^  the  prebendaries 

BBS  and 
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First,  those  which  were  translated  or  founded  by  king  Henry  the 
eighth,  in  place  of  abbots  and  covents,  or  priors  and  coTents,  which 
were  chapters  whiles  they  stood;  and  these  are  new  chapters  to 
old  bbhoprickes.  Secondly,  where  tlie  bishopricke  was  newly 
founded  by  Henry  the  eighth  (as  Chester^  Bristawy  &c.)  there  the 
chapters  are  also  new  (3).  There  is  a  great  diversitie  betweene 
the  commings  in  of  the  ancient  deanes  and  of  the  new.  For  the 
ancient  come  in,  in  much  like  sort  as  bishops  doe ;  for  they  are 
chosen  by  the  chapter,  by  a  conge  de  eslier,  as  bishops  be,  and  the 
king  givmg  his  royall  assent  they  are  confirmed  by  the  bishop. 
But  Uiey  which  are  either  newly  translated  or  founded,  are 
donative,  and  by  the  king's  letters  patents  are  installed,  which 
are  matters  necessarie  to  be  knowne  (4)« 

"// 

and  canons  of  collegiate  churches  being  also  styled  chapters ;  though  rather 
improperly,  iis  we  have  before  hinted. — [Note  103.] 

(3)  The  nex»  deaneries  and  chapters  to  old  bishopricks  are  eight;  namelj, 
Canterbury,  Norwich,  Winchester,  Durham,  Ely,  Rochester,  Worcester,  and 
Carlisle.  The  new  deaneries  and  chapters  to  neto  bishopricks  are  five ;  namely, 
Peterborough,  Chester,  Gloucester,  Bristol,  and  Oxforo.  See  WDl.  Cathedr.— 
[Note  104.  J 

(4)  In  this  account  of  the  old  and  neno  deaneries,  many  particulars,  relative 
to  the  manner  of  coming  to  the  possession  of  them,  are  ooutted;  and  therefore 
we  shall  add  some  general  things  historically  in  respect  to  both.  As  to  the  o2(/ 
deaneries,  it  will  be  very  difficult  to  trace  the  subject,  with  any  tolerable  degree 
of  precision,  higher  than  the  reign  of  king  John,  or  to  ascertain  what  was  the 
legal  mode  of  constituting  deans  of  chapters  before.  If  our  ancient  chronicles 
are  to  be  depended  upon,  nothing  could  be  more  variable  than  the  practice  f(ff 
several  reigns  after  the  Conquest.  TTius  in  the  church  of  York,  we  find  some- 
times the  archbishop  collating  to  the  deanery,  sometimes  the  king  conferring, 
and  sometimes  the  chapter  electing  ;  and  it  is  probable,  that  a  like  uncertaintv 
prevailed  in  other  cathedrals.  See  Drake's  Antiq.  York  557  to  565.  1  Wifl. 
Surv.  Cathedr.  64.  At  length  however  after  many  struggles  the  elecHve  mode 
of  constituting  deans,  as  well  as  bishops,  abbots,  and  priors,  was  established 
tliroughout  the  kingdom ;  for  king  John  by  a  charter  of  the  16th  of  his  reign 
grants,  ut  de  CiBtero,  in  imiversis  et  singulis  ecdestis  et  monastertis  cathedraUSus 
et  convenUudibus  totius  regni  nostri  AngUa,  libera  sint  in  perpetuum  dectiones 
quorumcunque  prailatorum  majorum  et  minorum  ;  and  dearu  of  chapters  dearh 
fall  within  the  description  q£  minor  prelates.  See  king  John's  charter  in  1  Coll. 
Bccles.  Hist  Append.  No.  33,  and  as  to  the  word  prcelaiasy  consult  Lyndw. 
Oxf.  ed.  41,  and  217.  But  notwithstanding  the  strong  terms  in  whidi  the 
freedom  of  canonical  election  is  provided  for  by  this  charter,  and  the  repeated 


For  two  centuries  past  at  least,  the  king's  conge  d'Slire^  which  by  the  charter 
of  John  must  precede  every  election  of  a  prelate  and  was  in  use  long  before, 
hath  been  invariably  accompanied  with  the  kmg's  letter  missive^  as  it  if  s^led, 
recommending  a  particular  person,  whom  the  diapter  of  course  elect  iheir  dean. 
In  the  case  of  the  old  bishopricks,  which  are  filled  in  the  same  form,  the  election 
of  the  person  named  by  the  crown  is  secured  by  a  statute  of  the  35th  of  Heniy 
the  eighth,  which  compels  the  chapter  to  yiela  to  the  recommendation  by  the 
pains  of  pnemunire,  and  if  they  retiise  authorizes  the  king  to  appoint  a  bishop 
py  letters  patent.  See  post.  134.  a.  But  no  such  statute  hath  been  yet  mad^ 
fn  respect  to  the  old  deaneries ;  and  therefore  the  right  of  the  crown  over  them 
rests  wholly  on  the  charter  of  king  John  and  the  subsequent  practice.    Hev^ 

theo 
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,    *^  If  he  had  capadiie  to  take.*'    For  ecclesiasticall  persons  have 
not  capacitle  to  take   ia  succession,  unlesse  thej  be  bodies 

politique ; 

then  it  may  be  asked,  how  the  crown,  without  the  aid  of  a  statute,  can  enforce 
its  claim  of  patronage ;  and  what  are  the  means,  by  which  the  nominatioA 
would  be  made  effectual  if  the  chapter  should  disregard  the  royal  recommenda- 
tion, and  persevere  in  ajree  exercise  of  the  right  of  electing  ?    This  question 
may  be  resolved,  by  considering,  that  even  the  charter  of  king  John  requires 
the  king  s  confirmation  of  the  choice  made  by  the  chapter ;  and  tlierefore  by 
refusing  to  confirm  he  may  always  prevent  the  effect  of  their  election.    Nay  it 
hath  been  said,  that  the  election  is  so  wholly  a  ceremony  as  not  even  to  be 
essential,  and  that  even  before  any  act  of  parliament  to  dispense  with  it  the 
king  might  nominate  to  the  old  bishopricks  by  letters  patent,  without  resort- 
ing to  the  chapter  for  the  form  o^  their  concurrence;  and  the  old  deaneries 
are  within  the  same  reason.     See  Revan  O'Brian  v.  Knivan  in  Cro.  Jam.  552. 
Palm.  22,  and  3  Ro.  Rep.  101.  130,  and  s.  c.  cited  in  F.  N.  6.  4to  ed.  396, 
note  fa).    This  doctrine,  it  must  be  owned,  notwithstanding  the  positive  terms 
in  which  it  was  asserted,  and  the  reverence  due  to  the  judges  by  whom  it  was 
recognised,  seems  as  repugnant  to  the  letter  of  king  John's  charter,  as  the  mode 
of'electin^  in  conformity  to  tlie  letter  misnve  certainly  is  to  the  genuine  spirit 
and  intention.    But  the  latter  having  the  sanction  of  a  practice  too  ancient  to 
be  now  drawn  into  question,  it  can  be  of  little  use  to  deny  the  former ;  and 
accordingly  in  the  reign  of  Cbarles  the  first  we  find  some  instances,  in  which 
the  king  actually  appointed  to  some  of  the  old  deaneries  by  letters  patent  with- 
out the  least  appearance  of  opposition  on  the  part  of  the  chapter.    See  Rym.^ 
Feed.  vol.  8,  part  3,  page  166,  vol.  9,  part  1,  p.  82.    To  fix  the  tune  wnen 
the  letter  ndsstvef  in  respect  either  to  the  old  deaneries  or  the  old  bishopricks, 
first  came  into  use ;  to  explain  how  from  a  mere  recommendation  it  grew  into 
a  royal  mandate ;  and  more  particularly  to  determine,  whether  it  operated  a^ 
^uch  before  the  Reformation,  or  whether  thaty  in  consequence  of  the  assertion 
of  the  king's  supremacy,  was  the  sera  of  implicit  obedience  to  it ;  might  be  both 
curious  and  useful.    Probably  the  letter  missive  was  not  generally  used  to  con- 
itroul  the  freedom  of  election,  till  after  the  time  of  Edward  the  first.    At  least 
inr.  Piynne,  hostile  as  he  was  to  canonical  election,  he  deeming  it  an  usurpation 
to  th/e  prejudice  of  the  royal  prerogative,  gives  us  a  cor^e  d*elire  of  Edward 
the  first  for  the  election  of  a  bishop,  which  concludes  witn  a  recommendation 
to  the  chapter  in  ecneral  terms  to  chuse  a  person  duly  qualified ;  but  he  takes 
no  notice  of  its  bemg  accompaaied  with  a  letter  missive }  a  circumstance  which, 
had  it  occurred,  would  scarcely  have  escaped  his  observation,    See  3  Pnp. 
Rec  1255.    The  earhest  precedent  of  such  a  letter  we  have  hitherto  met  with 
^since  the  charter  of  king  John,  is  of  the  year  1347,  when  Philip  de  Weston  is 
said  to  have  been  elected  to  the  deanei^  of  York  on  exhibiting  a  letter  froiji 
Edward  the  third.    Drak.  Antiq.  York,  563.    Another  instance  of  a  letter 
mifsive  relative  to  the  same  deanery  occurs  in  1544 ;  Henry  the  eighth  signi- 
fying it  to  be  his  pleasure  that  dr.  Wooton  should  be  elected,  and  the  chapter 
decting  him  accordingly.  Drak.  Antiq.  York,  ^65,  and  Append.  8 1 .    These  few 
facts  may  give  some  idea  of  the  gradation,  by  which  the  crown  hath  possessed 
itself  of  the  complete  patronage  of  the  old  deaneries.    We  are  not  prepared  fox 
a  more  ample  discussion :  anjd  if  we  were,  this  would  not  be  the  proper  place 
for  a  subject  so  extensive. — As  to  the  deans  of  the  new  foimdation,  though  the 
kiofi^  nominates  by  letters  patent,  yet  some^  if  not  ally  of  the  new  deans  of  cathe- 
dral churches  are  now  deemed  presentative  and  not  donative^  the  practice  being 
to  present  the  letters  patent  to  the  bishop  for  institution  and  a  mandate  of  in- 
stallment.   It  hath  indeed  been  a  question,  whether  they  are  donative  or  f^re- 
senf;qlwe;  for  tbe^  understanding  of  which  we  shall  shortly  state  the  principal 
tacts  on  which  the  case,  ^0  far  as  relates  to  the  deaneru  of  Gloucester,  depends. 

BB4  •  The 


95.  a.]  Of  Frankalmoigne.     L.2.  C.  6.  Sect.  134 


politique ;  as  bishops,  archdeacons,  deanes,  parsons,  vicars,  &c.  or 
~   \y  incorporate  by  the  king's  letters  patents,  or  prescription; 

as 


{lolitiqi 
awfull^ 


The  new  deaneries  were  erected  by  Henry  the  eighth  under  powers  given  by 
act  of  parliament,  which  also  authorized  him  to  make  statutes  for  their  regula- 
tion by  letters  patent  or  tvriting  under  the  great  seal.    In  the  charter  for  founding 
tlie  deanery  of  Gloucester,  being  one  of  me  new  foundation,  the  king  reserved 
the  nomination  of  the  deans  to  himself,  and  directed,  that  the  deans  and  chap- 
ters should  be  governed  according  to  such  rules  and  statutes  as  the  king  should 
appoint  by  indenture.    The  king  aflerwards  by  commissioners  named  for  tlie 
purpose  formed  a  body  of  statutes,  amongst  which  one  required,  that  the  king 
should  upon  every  vacancy  nominate  a  dean  by  letters  patent,  and  that  he 
should  be  presented  to  the  bishop,  and  being  instituted  by  him  should  be 
admitted  by  the  chapter.     The  commissioners  signed  these  statutes ;  but  they 
were  neither  under  tne  great  seal  nor  indented i  and  on  account  of  this  deviation 
botli  from  the  act  of  parliament  and  the  commission,  they  were  considered  as 
invalid,  and  powers  were  given  by  other  acts  to  Mary  and  Elizabeth  succes- 
sively to  form  other  statutes.    However  nothing  final  being  done  under  these 
powers,  some  of  the  statutes  framed  by  Henry  tfie  eighth's  commissioners,  for 
want  of  others  more  regularly  made,  were  aaopted,  but  the  particular  statute 
vhich  made  the  deanery presentativef  was  never  practised  o/^er  the  Restoration; 
and  only  in  one  instance  before^  tlie  deans  being  constituted  by  mere  grants 
from  the  crown.    In  this  state  of  things  came  the  6  Ann.  c.  21,  which  esta- 
blished such  of  the  statutes  of  the  cathedral  and  collegiate  churches  founded 
by  Henry  the  eighth,  as  had  been  usually  received  and  practised  in  the  goyem* 
ment  of  the  same  respectively  since  the  Hestorationf  and  were  not  inconsistent 
with  the  constitution  of  the  church  of  England  or  the  laws  of  the  land.    But 
this  act,  made  to  remove  doubts,  created  a  very  important  one ;  which  was, 
whether  the  act  confirmed  the  xokole  body  of  statutes  where  any  of  them  had 
been  practised  since  the  Restoration,  or  only  such  statutes  or  parts  of  statutes 
as  had  been  individually  received.     Amongst  other  cases  which  depended  on 
the  solution  of  this  doubt,  one  was  the  mode  of  constituting  the  dean  of  Glou- 
cester ;  for  if  receiving  a  part  of  Henry  the  eighth's  statutes  necessarily  was 
followed  with  a  confirmation  of  the  whole,  then  the  cathedral  church  of  Glou- 
cester being  under  this  predicament,  it  was  become  essential  to  conform  to  the 
particular  statute,  whicn  required  a  presentation  of  the  dean  to  the  bishop, 
though  that  form  had  hitherto  been  oisregarded.    It  being  of  importance  to 
have  this  point  settled,  the  crown  in  1720  referred  it  to  ^ir  Philip  Yorke  and 
sir  Robert  Raymond  the  then  attorney  and  solicitor  general,  who  were  of 
opinion,  that  it  was  intended  by  the  act  of  queen  Anne  to  confirm  the  whole 
body  of  statutes  where  any  part  had  been  received,  and  therefore  that  in  the 
case  of  the  particular  deanery  of  Gloucester  a  presentation  wag  become  neces- 
sary ;  thou^  they  allowed  the  question  to  be  one  of  great  doubt  and  di^ktJiu, 
See  Bum.  Eccl.  L.  tit.  Deans  and  Chapters,     To  this  opinion  was  added  the 
form  of  a  presentation;  and  it  is  presumed  that  the  deanery  of  Gloucester  hath 
ever  since  been  treated  by  the  crown  as  presentative.    Probably  too  under  the 
same  sanction  the  example  may  have  been  followed  in  respect  of  such  other  of 
the  netv  deaneries  as  at  the  time  of  the  act  of  queen  Anne  were  in  the  same 
circumstances;  that  is,  had  statutes  of  doubtful  authority  from  Henry  the 
eighth  or  any  of  his  successors,  some  of  which  between  the  Restoration  and  the 
act  of  Anne  had  been  usually  practised,  though  not  the  particular  one  directing 
a  presentation  of  their  deans.     But  whether  this  construction  of  the  act  of  Anne 
hath  ever  been  judicially  recognized,  we  cannot  inform  the  reader^     As  to  those 
new  dcimeries,  which  had  statutes  requiring  a  presentation  and  usually  com- 

filied  with  after  tlie  Restoratioa,  there  cannot  be  the  least  doubt  of  their  hem 
egally  presentative.    But  if  Uiere  are  any  of  the  nem  deaneries,  the  rules  ana 

statutes 
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as  deanes   and  chapters,  colledges,  &c.      But  a  cqlledge  of 
religious  persons,  chauntry  priests,  and  such  like,  that  are  not 

lawfully 


statutes  of  whose  churches  are  wholly  silent  as  to  presentation,  it  is  most  likely 
that  they  always  have  beeu  donative,  and  still  continue  so ;  and  we  guess,  that 
the  ehurch  of  Westminster  may  fall  under  this  description,  it  being  coUegiaief 
and  not  for  any  other  purpose  subject  to  the  jurisdiction  of  any  bishop. — From 
this  detail  about  appointing  to  deaneries  of  die  new  foundation,  it  seems  that 
lord  Coke  was  fully  justified  in  styling  all  of  them  donative;  for  it  is  said,  that 
none  of  the  charters  for  founding  the  nevo  deaneries  mention  presentation,  and 
that  the  subsequent  statutes  prescribing  it  were  equally  liable  to  the  objectioa 
of  if^ormalUy  as  those  of  the  church  of  Gloucester,  and  there  was  no  act  for 
estaolishing  them  in  lord  Coke's  time.  On  the  other  hand,  bishop  Gibson 
9n^ht  be  equally  warranted  in  calling  all  the  new  deaneries  presentahvtf  if  we 
except  the  collegiate  church  of  Westminster ;  because  in  1713,  when  ^e^rst 
edition  of  his  book  on  Ecclesiastical  Law  was  published,  they  were  become  so 
by  the  operation  of  the  act  of  act  of  queen  Anne.  This  distmction  of  time  did 
cot  strike  the  bishop,  though  a  writer  in  general  well  informed  and  much  to  be 
relied  on,  when  he  animadverted  on  those,  who  like  lord  Coke  denominated  the 
neto  deaneries  donative.     1  Gibs.  Cod.  197. 

What  we  have  hitherto  observed,  as  to  the  manner  of  constituting,  the  old 
snd  new  deans,  must  be  confined  to  Eneland ;  those  of  Wales  and  Ireland 
being  under  different  circumstances,  and  uierefore  reserved  for  a  separate  con« 
sideration.  Of  the  Jour  Welsh  cathedrals,  two  are  without  deans;  or  rather 
the  dignities  of  bishop  and  dean  unite  in  the  same  person,  the  bishop  being 
deemed  quasi  decanus^  and  having,  it  is  said,  both  an  episcopal  throne  and  a 
decanal  stall  allotted  to  him  in  the  choir.  The  cathedral  churcnes  of  St.David*8 
and  Llandaff  are  of  this  kind.  St.  Asaph  and  Bangor,  the  other  two  Welsh 
cathedrals,  have  the  dignity  of  dean  distmct  from  that  of  bishop;  but.  the  pa- 
tronage of  both  deaneries  is  in  the  respective  hishops^  they  being  neither  elective 
by  the  chapter,  nor  donative  by  the  croiwn.  See  Ect.  Thesaur.  ed.  of  174a, 
«nd  Will.  Parochial.  Anglic.  In  respect  to  Irdandy  as  we  are  informed,  bdfore 
<he  Reformation  the  deaneries  of  tlie  cathedral  churches  there  were  elective 
hy  the  respective  chapters,  under  a  conge  d^&ire  from  the  crown,  in  much  the 
^ame  manner  as  the  old  English  deaneries.  But  since  the  Irish  act  of  the  2d  of 
•Elizabeth,  c.  4,  s.  1,  which  takes  away  the  election  of  bishops  in  IreUmd,  and 
declares  them  wholly  donative  by  the  king,  and  hath  never  been  repealed  as 
^e  English  statute  of  Edward  the  sixth  to  the  same  effect  was,  the  form  of 
electing  to  the  old  deaneries  hath  been  also  discontinued,  and  the  king  appoints 
to  them  by  letters  patent  as  to  bishopricks.  This  change,  so  far  as  regards  the 
Irish  old  deaneries,  not  having  yet  had  a  parliamentary  sanction,  its  legality 
depends  on  a  notion,  that  the  patronage  of  deaneries  as  well  as  of  bishopridn 
^as  an  ancient  right  of  the  crown,  that  the  election  by  the  chapter  was  a  mere 
ceremony,  and  that  the  statute  for  putting  an  end  to  it  in  the  case  of  the 
J[>i8hopricks  was  a  provision  of  caution  and  not  one  of  necessity ;  and  this 
notion,  little  consonant  as  it  may  appear  to  some  of  the  facts  we  have  stated 
jm  our  historical  account  of  the  old  English  deaneries,  is  not  only  supported  by 
practice  since  the  reign  of  Elizabeth,  but  seems  to  have  heeDLJudicumy  recog- 
nised and  acted  upon  in  the  case  of  the  Irish  bishcprick  already  cited  from 
Croke  James  and  other  books.  See  ante  96.  b.  in  the  notes.  .  Such,  we  are 
told,  is  the  state  of  the  patronage  of  the  Irah  eld  deaneries  in  general;  but  it 
must  be  added,  that  the  right  of  the  crown  over  one  or  two  of  them,  which 
either  are  or  are  supposed  to  be  under  peculiar  circumstances,  is  denied  by  the 
chapters.  Suits  on  this  subject  have  been  depending  between  the  crown  and 
ihe  chapter  of  St*  Patrick,  one  of  the  two  catnedrals  of  the  archbishoprick  of 
Dublin ;  the  crown  claiming  the  deanery  as  a  royal  donative,  and  the  chapter 

insisting 
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lawfalHy  incorporated,  but  onelj  consist  in  Tokar  zeputadoOyhaTe 
no  c^iacity  to  take  in  succession.  Thererare  Uttldan  added 
vmtnaHj  (ifhehadcapadtietotake). 

Sect. 


ittsisting  tliat  the  dean  is  electke  bj  them  on  a  amge  dTSirem^&am  the  kmg, 
but  from  the  archhUhap  ^DMin^  and  that  it  is  so  in  the  true  sense  of  the 
wOTd,  and  not  in  name  only,  like  our  En^ish  deaneries  of  the  old  foondatioD. 
8^  in  17  E.  3.  40»  a  case  in  nikich  the  deanery  of  York  is  pleaded  to  be 
elective  in  this  form.  One  amon«t  other  grounds,  on  which  the  chapter  are 
said  to  defend  their  tatle»  ii^  that  ue  deanery  was  founded  by  an  archbidiop  of 
Dublin.  See  War.  Irel.  by  Harr.  vol.  i,  p.  doa.  But  it  seems,  that  both  this 
lact  and  the  inference  from  it  are  denied  on  the  part  of  the  crown.  We  have 
also  heard,  that  the  chapter  of  AGKUare,  which  is  another  of  the  Iri$k  M  desne* 
rics,  claim  a  right  of  electing  their  own  dean  in  the  same  way.  As  to  the  JriiA 
nem  deaneries,  we  are  told  that  all  of  them  are  unquestionably  royo/ iono^fwf. 
The  only  one,  about  which  there  hath  been  any  contest,  is  the  deanery  of 
Dromoref  the  collation  of  whidi  was  some  years  ago  dsLimed  by  the  bishop 
ttnder  letters  patent  from  king  James  the  first ;  but  the  pat^it  not  being  war- 
Bsnted  b^  the  king's  letter,  on  which  it  passed,  the  crown  prevailed.  We  shall 
close  this  note  about  the  old  and  new  deaneries  of  cathedral  and  colk^ate 
churches,  with  some  general  observations  on  the  various  modes  of  constitutiog 
them.  From  the  inquiries  we  have  made  into  the  subject,  it  seems  to  us  that 
the  right  to  appoint  such  deans  and  the  mode  must  generally  depend  almost 
wholly  upon  auirteri,  usage  or  ads  ofpartiamaitf  and  very  little  on  arguments 
drawn  from  the  naiure  t^ihe  qffice  or  from^/^tMM&nA^,  however  common  those 
topioks  may  be.  Theformar  indeed  can  scarce  have  influence  on  an^r  esse, 
wntch  may  arise  as  to  the  i^ointment  of  deaneries.  What  is  there  in  the 
nature  of  the  office,  which  is  inconsistent  with  its  being  dectivcy  preseniatioef 
domatioep  or  coUaHve^  or  iriiidi  renders  either  of  those  modes  so  incongruous  u 
lo  be  contrary  to  any  principle  of  our  law?  What  is  there  in  the  office,  which 
inserts,  that  the  patronage  should  necessarOy  be  in  the  crown,  though  it  iisu« 
sdly  is?  The  hc^  we  have  stated  shew,  thiat  in  Ens^land  some  deaneries  an 
nmainalhf  dedifoe  under  the  royal  conge  (TeUref  and  the  rest  raoffv  nre$eniatke 
or  donaiive  by  decrown;  and  that  the  only  two  deaneries  of  the  Welsh  cathe* 
drals  are  oolmive  by  bishops.  Nav,  if  it  can  be  proved,  that  election  under  a 
e&nge  iBire  from  a  bishop^  instead  of  one  from  die  kingf  is  an  established  mode 
of  appointing  to  any  deanery  in  Ireland,  we  do  not  see  any  legal  objection  to  it 
merwfos  a  mode^  bawe!9tr  singular  it  may  be*  The  argumait  from  foundershm 
will  «so  for  the  mostfoH  be  found  incondusivie.  S^eral  of  the  En^ish  di 
deaneries  were  certamly  endowed  by  bishops,  either  with  their  own  private 
possessions,  or  by  dismembering  those  of  their  respective  sees ;  and  yet  aU  are 
eUdive  under  a  conp  d'SUrCf  not  from  Ushopsy  but  from  the  king,  i  StiUing. 
£ccles.  Cas.  341.  fiut  should  a  case  ever  nappen,  in  which  there  is  neither 
charter,  usage  nor  statute  prescribing  a  rule,  then  some  general  principle  of  law 
tnustbe  appealed  to  for  a  direction  ;  and  in  such  a  ease,  ^ich  is  barely  a  pos*^ 
aible  one,  jmmdershiv  se6ms  to  be  the  true  and  indeed  only  criterion  of  the  title 
to  thepalnronage  anaright  of  constisuting.  Itisfeared,  the  reader  will  think, 
that  we  haire  <UIated  too  much  on  the  modes  ^constituting  deans  ai  cathedral 
and  coUegiaie  churches ;  but  as  there  is  little  otdigested  matter  upon  the  subject 
in  other  nooks,  this  may  excuse  us  for  detaining  him  ao  lon^  here.  For  the 
dUkteni  instruments  and  ^^etjbrwis  made  use  of  in  appoinUng  deans  both  of 
oKcL  and  new  chapters  in  England,  see  a  Ought  OnL--Note,  that  on  jvromoltbs 
io  a  bishoprick,  deaneries,  as  weU  as  ol^er  apiritual  preforment,- becoming  void 
after  eonsecraiion^  and  in  consequence  of  it,  the  king  beinff  by  prerogativs  inti- 
tied  to  the  next  turn,  therefore  m  this  particular  aastance  we  l^n^A  deaneries 
of  the  old  foundation  are  not  eve9  nomnaUy  «(s0fiti^.— [Note  105.  ] ' 
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Sect.  135. 

A  ND  they,  which  hold  in  frankalmoigne,  are  bound  of  right  before 
God  to  makeori$onSfprafer$f  mastetf  and  other  divine  services,  for  the 
soules  of  their  grantor  or  feoffor,  and  for  the  soulea  of  their  heires  *  wnich  are 
dead,  and  for  the  prosperity  and  good  life  and  good  health  of  their  heires 
which  are  alive,  jlrtd  therefore  they  shall  doe  no  fealty  to  their  lord; 
because  that  this  divine  service  is  better  for  them  before  Goa,  than  any  doing 
of  fealty ;  and  also  because  that  these  words  (Jankalmoigne)  exclude  the 
lord  to  have  any  earthly  or  temporal  service,  but  to  have  onely  divine  and 
spirituall  service  to  be  done  for  him,  Sfc, 

T  N  this  Section  there  appeareth  a  division  of  tenures,  that  is  to 
say,  some  be  spirituall,  and  some  be  temporal!.  And  of 
spiritual]  some  be  incertain,  as  tenures  in  frankalmoign;  and 
some  be  certain,  as  tenures  by  divine  service.  Again,  divine 
service  certaine  is  two-fold;  eidier  spiritual],  as  prayers  to  God; 
or  temporall,  as  distribution  of  almes  to  poore  people. 

EQ5."]      "  i^Bound  of  right '^    That  is,  they  are  compellable 
1^      I  by  the  ecclesiasticall  law  to  doe  it;  and  therefore  it  is 
said  that  they  are  bound  of  right,  (for  want  of  remedy 
and  want  of  right  is  all  one)  and  the  common  law  (as  here  it 
appeareth)  taketh  knowledge  of  the  ecclesiasticall  law  in  that 
benalfe. 

**  To  make  orisons,  prayers,  masses,  and  other  divine  services.** 
Since  Littleton  wrote,  die  lyturgye  or  booke  of  Common  Praier 
and  of  cdebrating  divine  «ervioe  is  altered.    This  alteration  not- 
widistanding^  yet  the  temnre  in  fxankalmeMe  remaineth;  and 
such  prayers  and  divine  service  shall  be  said  and  cdlebrated,  as 
now  is  authorized:  yea,  though  the  tenure  be  in  particular,  as 
Littleton  [a]  hereafter  saith,  viz.  $o  sing  a  masse,  S^c.  or  to  sing  a  M  Vide  Sect. 
placebo  et  dirigCy  yet  if  the  tenant  smth  the  praiers  now  autbo«   ^^' 
rised.  It  gufficeth.     And  as  Littleton  [b]  hath  said  before  in  the  N  Vide  Sect 
case  of  socage,  the  changing  of  one  kinde  of  temporall  services  ^^^ 
hito  other  temporal!  services  altereth  neither  the  name  nor  Ite 
effect  of  the  tenare ;  so  the  changing  of  spirituall  services  ante 
other  spirituall  services  altereth  neither  the  name  nor  effect  of 
the  tenure.     And  albeit  the  tenure  in  franksdmoigne  is  now  we* 
duced  to  a  certaintie  contained  in  the  booke  of  Common  Prayer, 
yet  seeing  the  originsiU  tenure  was  in  frankalmoigne,  and  the 
change  is  by  generall  consent  by  authority  of  parliament,  [e]  [c]3E.6,c.i. 
whereunto  every  man  is  party,  the  tenure  remaines  as  it  was  6^fi^E.6, 
before.  rBii.'cs.tt. 

**  Shall  do  no  feakyT  Herein  tenant  in  ^nkaknoigne  dif- 
fereth  from  a  tenant  in  frankmarriaee;  for  tenant  inirankmarriage 
shall  doe  foalty,  as  hath  beoie  said  in  the  Chapter  0f  Fee  taite, 
but  tenant  in  nailkalai^igne  shdlnot  doe  any,  or  any  other  things 
but  devota  animanim  suffirapa, 

^'  Such  divine  service  is  better  for  them*^    And  it  is  also  said 

in 

•  The  word  heires  iem$  to  be  here  inmtedfor  ancestor?.    See  Mr.  "Rittos  Intr.  p,  1 15. 
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[d]  33  H.6.6.     in  our  bookes  [d]^  que  Jrankalmoigne  at  le  pluis  haute  seroioe: 
13  £.  1 .  tit        2Q^  ^ jg  ^05  confessed  by  the  heathen  poet : 

Count  de  j  r 

Voachor  118. 


Jiiit  hac  sapientia  quondam 

Publica  privatis  secemere^  sacra  prqfanis. 

And  certaine  it  is,  that  nunquam  ree  humanm  proapere  tucce* 
dunty  ubi  negliguntur  divina. 


Sect.  136. 

y^  ]V  D  if  they  J  which  hold  their  tenements  in  frankalmoign,  will  not  or 
"^  faile  to  do  such  divine  service  (as  is  said)  the  lord  may  not  distraint 
them  for  not  doing  this,  Sfc.  became  it  is  not  put  in  certainty  what  service$ 
they  ought  to  do.  But  the  lord  may  complaine  of  this  to  their  ordinary  or 
visitour,  praying  him,  that  he  will  lay  some  punuhment  and  correction  for 
thisy  and  also  provide  that  such  negligence  be  no  more  done,  l^c.  And  the 
ordinarie  or  visitor  of  right  ought  to  doe  this,  S^c. 

"  n^HE  lord  may  not  distraine  them  for  not  doing  this,  S^c" 

"  Distrained"    The  ^  word  distresse  is  a  French  rOfi."! 
word.     In  Latine  it  is  called  districtio,  sive  angustia;  \    ^  \ 
because  the  cattell  distrained  are  put  into  a  strait^  which 
we  call  a  pownd. 

^*  Because  it  is  not  jput  in  certainty  tohat  services  they  ought  to 
dom*  It  is  a  maxim  m  law,  that  no  distresse  can  be  taken  for 
M  35  H.  6.37.  any  services  that  are  not  put  into  certaintie,  [e]  nor  can  be  re- 
t*^**^^^'  duced  to  any  certainty;  for,  id  certum  est,  quod  cerium  reddi 
Xoi^  A^  P^^^»  ^^'  [/*!  ^^P^^  y^  c^(i  res  deducatur  in  judicium:  and 
131.  ^^"^  upon  the  avowry,  damages  cannot  be  recovered  for  that  which 
^ro.  Cha.  383.  neitlier  hath  certainty,  nor  can  be  reduced  to  any  certainty. 
Oro.  Jam.  585.  And  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty; 
rn^B^^^  as  a  man  may  hold  of  his  lord  to  sheere  all  the  sheepe  depastur- 
fol.  aao^^aS.  ^^  within  the  lord's  manor ;  and  this  is  certaine  enough,  albeit 
(Post.  143.)  '  the  lord  hath  sometime  a  greater  number,  and  sometime  a  lesser 
7£*3-38.  number' there;  and  yet  tins  incertainty,  beine  referred  to  the 

mannor  which  is  certaine,  the  lord  may  distrain  for  this  uncer- 
tainty.   Etsicde  similibus. 

(5  Co.  73.  a.)  it  j^fj^y  complaine*'    That  is,  to  complaine  in  course  of  justice, 

according  to  tne  eclesiasticdl  law. 

Ig]  Mirror,  ^^  ^^  ^l^r  ordinary."     Ordinarius;  and  so  he  is  called  [g\  in 

ca.  5,  sect  the  ecdesiasticall  law,  quia  habet  ordinariamjurisdictic^em  injure 

Bracton,  lib.  5,  propria,  et  non  per  d^utationem.    The  tiame  we  have  anciwitly 

^te  ^lib^^  taken  from  the  canonists,  and  doe  apply  it  onely  to  a  bishop,  or 

ca.  60,  &  55,  '^y  ^'ther  that  hath  ordinary  jurisdiction  in  causes  ecdesiasticall. 

UIk  6,  ca.  38.'  In  this  case  o£  Littleton  it  is  to  be  observed,  that  the  law  doth 

Britton,  fo.  6g.  appoint  every  thing  to  be  done  by  those,  unto  whose  office  it 

7oW.a.ca.  19.  properly  appertained! ;   and  forasmuch  as  it  bdongeth  to  the 

Bre.  Sao.    Regist.  141.    Undwood,  tit  de  Constit.  cap.  ester.  Bract,  lib.  5,  ca.  3. 
fo.  400  £e  401 ,  and  the  other  authors  abovesaid.    (Post.  344.    9  Co.  39.    3  Inst.  398.) 

office 
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office  of  the  ordinaiy  in  this  case  to  see  divine  service  said,  and 
to  compell  them  to  doe  it  by  ecclesiasticall  censures,  therefore 
complaint  is  to  be  made  unto  him.  Here  and  in  the  next  Section 
it  appeareth,  that  for  deciding  of  controversies,  and  for  distribu- 
tion of  justice  within  this  realm,  there  be  two  distinct  juris- 
dictions ;  the  one  ecclesiasticall,  limited  to  certaine  spirituall  and 
particular  cases  (of  the  one  whereof  our  author  here  speaketh) ; 
and  the  court  wherein  these  causes  are  handled,  is  called  ^nim 
ecclesiasticum.  The  other  jurisdiction  is  secular  and  generall,  for 
that  it  is  guided  by  the  common  and  generall  law  of  the  realme, 
quaperiinet  ad  coronam  et  dignitatem  regis^  et  ad  regnum  in  causis 
et  ptacitis  rerutn  iemporalium  injbiro  geeulari.  So  as  in  this  case 
put  by  our  author,  the  lord  hath  remedy  for  his  divine  service 
(albeit  thev  issue  out  of  temporall  lands)  in  faro  ecdetiasticOf  by 
the  ecclesiasticall  law;  otherwise  the  lord  should  be  without 
remedy.  Yet  the  common  law,  to  the  intent  that  ecclesiasticall  Bcgitt*  Orig. 
persons  might  the  better  discharge  their  duty  in  celebration  of  *^7- 
divine  service,  and  not  be  intangled  with  temporall  businene, 
hath  provided,  that  if  any  of  them  be  chosen  to  any  temporall 
office,  he  may  have  his  wnt  de  derico  infra  $acros  ardma  cansHtuto 
non  digendo  in  qjfidum,  Sfc*  and  thereof  be  discharged. 

**  Or  viiiiour"    That  is,  where  the  king  or  any  of  his  pro-  97  £.  3. 84, 85. 

genitors  is  founder  of  the  house,  there  the  ordinary  regularly  Reeist.  40. 

shall  not  visit  them,  but  the  chancellour  of  England  is  appointed  P*  p.^^t^' 

by  law  to  be  visitor  of  them;  or  where  a  speciall  visitor  is  ap^.  371     16^^ 

pointed  upon  the  foundation,  the  complaint  must  be  made  to  Bre.660. 

that  visitor.  ai  £.  3.  60. 

6  H.  7. 13.         8  Ass.  39.    Brooke  tit.  Premumre  ai, 

^  Of  ^g^^  ought  to  doe  this,  S^c"     Of  rights  (that  is  to  mlv) 
he  ought  to  doe  it  by  the  ecclesiasticall  law  in  the  right  of  his 


office. 

And  here  is  implied  a  nuudme  of  the  common  law,  that  where  (5  Co.  86.  b. 
.the  right  (as  our  author  here  speaketh)  is  spirituall,  and  the  p,^'.^' 
remedy  thereof  onely  by  the  ecclesiasticall  law,  the  conusans  ^^^^' ^77) 
thereof  doth  appertaine  to  the  ecclesiasticall  court. 


r96.1  CO-  Sect.  137. 

JiUT  if  an  abbot,  at  vrior,  holds  of  his  lord  by  a  certaine  divine 
service,  in  certaine  to  be  done,  as  to  sing  a  masse  everie  Friday  in  the 
treeke,  for  the  soules,  ut  supra,  or  every  yeare  at  such  a  day  to  sing  a 
placebo  et  dirige,  ^c.  or  to  finde  a  chaplain  to  sing  a  masse,  S^c.  or  to  dis- 
tribute in  almes  to  an  hundred  poore  men  an  hundred  pence  at  such  a  day; 
in  this  case,  if  such  divine  service  be  not  done,  the  lord  may  distreme,  osc. 
because  the  divine  service  is  put  in  certaine  by  their  tenure,  which  the  abbot 
or  prior  ought  to  doe.  And  in  this  case  the  lord  shall  havefealtie,  S^c.  tts 
it  seemeth.  And  such  tenure  shall  not  be  said  to  be  tenure  in  frarik-- 
almoigme,  but  is  calUd  tenure  by  divine  serviee.  For  in  tenure  in  frank* 
almeigne  no  mention  is  made  of  any  manner  of  service;  for  none  can  hold  in 
frankalmoigne,  if  there  be  expressed  any  manner  of  certaine  service  that  he 
ought  to  doe,  ifc- 

«  BY 
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9  £.  3.  ay,  28.     ^'  JO  Y  a  ceriaine  divine  service  io  be  doMf  as  to  simg  a  masse,  S^ 

w  to  distribute  in  almes,  Sfd*    Here  be  the  two  parts  above 

mentioned,  of  divine  service;  and  for  this  divine  service  certaiae, 

<5  Co.  7a.  b.       the  lord  hath  his  remedy,  as  here  it  appeares  by  our  aathor,  in^ro 

F.N.B.209.L.}  f^culari:  for  here  it  appears,  that  ifttie  lord  distreine  for  not  doiof 

of  divine  service,  which  is  certaine,  he  dtall  upon  his  avowry 

recover  dammafes  at  the  common  law,  that  is,  in  the  king's  tem* 

38  H.  6. 26, 27.  porall  court,  for  the  not  doing  of  it.    And  if  issoe  be  taken  upon 

the  performance  of  the  divine  service,  it  ahall  be  tried  by  a  jury 
of  twelve  men ;  because  albeit  the  service  be  8piritiiall«  yet  the 
dammages  are  temporal,  and  so  is  the  seigniory  tdso.  . 
s  E.  6.  ca.  13.  And  Bere  is  implyed  another  raaxime  of  the  liuv,  that  where 
T!T^«  .?'*e  ^e  common  or  autute  biw  giveUi  remedy  vajbro  aeeukrh  (whether 
11  H.  7.  c.  8.  ^^  matter  be  ten^rall  or  apintual)  the  cobuhum  of  /.  qo.so) 
1  El.  OL  2.  of  that  oause  belongeth  to  the  king's  temporatt  courts 
isEl.  ca.1.  onely;  unlene  the  jurisdictioii  of  the  ecdeaiaatkall  court  be 
as  £1.  ca.  1.  aaved  or  allowed  by  me  same  statute  to  proceed  aceordkig  to  the 
1J..C.11&12.   eoclesiaslicBll  law4 

^  Or  io  distribute  in  almes  to  an  hundred  poore  men/*  Here 
note,  that  jthe  almes  a&d  reliefe  of  poor  people,  being  a  worke 
of  charity,  is  accounted  in  law  divine  service ;  for  what  herein 
is  done  to  the  poore  for  God's  sake,  is  done  to  God  himselfe. 


C( 


Mof^  distreynef  SfcJ*    Here  (Sfc)  includeth  maoy 


^  excellept  things,  as  when,  where,  and  what  n^y  be  FO/.l 
distreyned,  of  aU  which  ijiere  is  a  taste  given  in  their  i  3^ '  J 
proper  places. 

^<  In  this  case  the  lord  shall  have  Jealtie^  Sfc,  as  it  seemethJ* 

Por,  as  it  hath  beene  said,  ^salty  is  incident  to  every  tenure, 

•avin^  the  tenuve  in  firankaLnoigne,  and  wliere  the  lord  may 

Brit.  fo.  164.      distreme,  there  is  fealty  due.     And  Britton  calleth  this  tenure 

(by  divine  service)  aunume,  and  not  libera  eUemosina.  And,  saith 
he,  tenure  en  aumone  est  tarre  ou  tenement  que  eat  done  a  auaunUf 
daunt  ascun  service  eet  retenue  aljeoffbr. 

*^  Sfc"    And  here  C^cJ  implyeth  distresse,  escheat,  and  the 
like. 

33  H.  6.  fol.  6.  "  And  such  tenure  shall  not  be  said  to  be  tenure  inJraniolnungn€y 
Brit.  ca.  66.  but  is  called  tenure  by  divine  service,  Sfc**  And  therefore  our  old 
(2  Jnst.460.)  bookes  divided  spirituall  service  into  free  almes  (which  was  free 
de  Touch.  118.^  ^^'"^  ^^^  limitaUon  of  certainty)  and  ahnes,  because  the  tenanu 

were  bound  to  certaine  divine  services. 

**  If  there  be  expressed  any  numner  of  certaine  serwcey    This 

holdeth  where  the  certainty  is  reservea  upon  the  original  grant. 

If  lands  were  given  to  hold  in  liberd  eleemosina,  reddendo  a  rent, 

*  13  H.  4.  tit.      it  seemeth  the  reservation  of  the  rent  to  be  void,  *  because  it  is 

Mewic  74.  repugnant  and  contrary  to  the  former  grant  in  liberd  deemosin^^ 

19  £.  A.    AvcMTfip  tt4.    39  *£.  i.  TaUe  31.     26  Aw.  66.     4  H.  6. 17.    Tritt.  4^3. 
F.  N.  B.  S0a.  f.     i^E.  3.  Comdy  4.     11  Ass.  20.    50  Ass.  Fl.  6. 

Vide  Trln.  4  E.  3,  and  F.  N.  B.  331.  f.  that  an  abbot  or  prior 
tliat  hold  in  frankalmoigne  shall  not  be  charged  with  a  corody. 

Also 
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Also  lands  holden  in  frankalmoiene  cannot  [/]  be  ancient  dqin^ney  [Q  3a  £.  i. 

in  respect  of  charges  incident  thereunto,  ^^  ^^*™'  39- 

8  £.  3*  5* 

"  That  he  ou^ht  to  doe,  Src"  Here  by  (SfcJ  h  understood 
temporall  or  spintuall  service  also,  which  he  ought  to  doe  cor- 
porally, or  render,  or  pay. 

There  were  within  this  realme  of  EnsUmde  one*  hundred  and 
eighteene  monasteries,  founded    by  the  kings    of  Englandeg 
whereof  such  abbots  and  priors  ai  were  founded  to  hold  of  the 
king  Dtfr  bardniamy  and  were  called  to  the  parliament  by  writ,  (F.N.B.ftsg.a.) 
were  lords  of  parliament,  and  had  places  and  voices  there.   *  And  *  For  eum^, 
of  them  there  were  twenty-eeven  abbots  and  two  priors,  as  by  the  ^'  ^^ 
rolles  of  parliament  appeares.    But  since  our  author  wrote,  all  3/^%^^ 
these  (as  hath  been  said)  (1)  are  dissolved.    King  Stephen  did 
found  the  abbey  oi  Feoersluimi  in  Kent,  et  dedit  abbati  et  monachis, 
et  successoribus  suiSf  maneriwn  de  Feversham  in  com,  Kancue^ 
simul  cum  hundredoy  Sfc,  tenendtim  per  baroniam,  Sfc,  who  albeit 
he  held  by  a  barony,  yet  because  he  iWas  hever  (that  I  [m]  finde)  [»»1  C«ic.  As. 
called  by  writ,  he  never  sate  in  parliament.  3©  E.  i.odfMi 

All  the  archbishops  and  bishops  of  En^and  have  beene  founded  ^^qq  u^°^ 
by  the  kings  of  En^nd,  and  doe  hold  of  the  king  by  barony  pieftde^ 
{as  before  nath  beene  said),  (3)  and  have  beene  fdl  called  by  (Post.  194.  •» 
'wni  to  the  court  of  parliament,  and  are  lords  of  pariiament.  ?t^^ 
As  (aoiongst  many)  take  one  notable  record:  [0]  Mandatumest  deuunbotsSls. 
omnibus  episcopisy   qui  conventuri  sunt  apud  Ghucestriamy  die  m.  ly. 
Sabbmti  in  crastin*  sancta  Katharin^fjirmiter  inhibendo,  quid  dcut 
harotiias  suasy  quas  de  rege  tenenty  dUigunty  ntdh  modo  prasumant 
consilium  tenere  de  aliquibus  qtuE  ad  coronam  r^is  pertinenty  vd 
quiB  personam  regisy  vel  staium  euumy  vd  statum  consUii  sui  eon' 
iingunty  scUuri  pro  certOy  quod  sifecerinty  rex  inde  se  capiet  ad 
haronias  suas.     Tesie  rege  apud  Herefordy  QS  Novemb*  Sfc.     And  ioH.4,fo.<r.^ 
the  bishoprickes  in  JTa^  were  founded  by  the  princes  of  Wales; 
and  the  principality  of  PVales  was  holden  of  the  king  of  Englandy 
as  of  his  crowne;   and  when  the  prince  of  fVa£es  committed 
treason,  rebeUion,  &c.  the  principeiity  was  forfeited,  and  the 
patronages  of  the  bishops  annexed  to  the  crowne  of  England,  so 
as  the  king  is  to 'have  pensions  for  his  chaplaines,  and  corodies 
for  his  vadelets,  of  them,  as  of  bishops  founded  by  himselfe  (3). 
And  vide  Mich.  10  &.  4.  Rot.  60.     fVaUia  coram  resCy  that  me 
judgment  was  given  accordingly  against  the  bishop  of  St.  David's 
in  Ivalesy  per  jusHciarios  de  utroque  banco  et  alios  deperito  consHio 
domini  regis.     And  the  bishops  of  Wales  are  also  called  by  writ 
to  parliament,   and    are   lonis   of  parliibnent,    as   bishops  oi 
England  be. 

Sect. 


See  ante  94.  a. 

See  ante  70.  b.  and  note  2,  there. 
(3)  It  seems,  however,  that  it  is  not  now  the  practice  of  the  crown  to  exert 
this  right  of  incumbering  bishops  with  pensions  and  corodies.  Should  the 
Btudent  wish  for  any  particular  information  concerning  either,  whether  be- 
longmg  to  the  king  or  to  a  common  person,  they  not  being  peculiar  to  the 
former,  the  more  ancient  books  must  be  resorted  to ;  as  those  of  modem  date, 
except  bishop  Gibson's  Codexy  either  wholly  pass  oyer  the  subject,  or  treat  cf 
it  very  slightly.  See  Fitz.  N.  B.  330,  to  332,  and  title  Corodyy  in  Fit^  Abr. 
Bro.  Abr.  Ash.  Prompt,  and  the  Index  to  Gibs.  Cod.^— [Note  io6.J 
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Sect.  138. 

A  LSOfif  it  be  demanded,  if  tenant  in  frankmarriage  shall  do  fealty 
to  the  aonor  or  his  heires  before  the  fourth  degree  be  past,  S^x.  it  seetn- 
€th  that  he  shall.  For  he  is  not  like  as  to  this  purpose  to  tenant  in  frankal- 
moign ;  for  tenant  in  frankalmoign  by  reason  of  his  tenure  shall  do  dicine 
service  for  his  lord,  as  is  said  bqore ;  and  this  he  is  charged  to  do  by  the 
law  of  holy  church,  and  therefore  he  is  excused  and  discharged  of  fealty, 
but  tenant  in  frankmarriage  shall  not  do  for  his  tenure  such  service;  ana  if 
he  doth  notjealty,  he  shall  not  do  any  manner  of  service  to  his  lord,  neither 
spiritual  nor  temporall,  which  would  be  inconvenient,  and  against  reason, 
that  a  man  shall  be  tenant  of  an  estate  of  inheritance  to  another,  and  yet 
the  lord  shall  have  no  manner  of  service  of  him  (i).  jind  so  it  seemes  hi 
shall  dofealtie  to  his  lord  before  the  fourth  degree  be  past.  Jtnd  when  ht 
hath  donefealtie,  he  hath  done  all  his  services. 

V.  S«t  87.         «  T^HICH  tvould  be  inconvenient,  Sfc"    An  argument  drawne 
136.  floi.  865.  ft.Qnj  an  inconvenience  is  forcible  in  law,  as  hath 

440-  47  •  05.    jjggjjg  ^  observed  before,  and  shall  be  often  hereafter.  ^97.1 
40  Asa.  97.         Nihil  quod  est  inconveniens,  estl  icitum  *.     And  the  law,  I    |j^  J 

that  is  the  perfection  of  reason,  cannot  suffer  any  thing 
that  is  inconvenient. 
Littleton,  fo.50.       It  is  better,  saith  the  law,  to  suffer  a  mischief  that  is  peculiar  to 
b.  43  £.  3.  5.      one,  than  an  inconvenience  that  may  prejudice  many.     See  more 
«®  H  I  ^?p'       of  t^^s  after  in  this  Chapter. 

flo    .  .  a  .  Note,  the  reason  of  this  diversitie  betweene  frankalmoigne  and 

(Ante  23.  a.)       frankmarriage,  standeth  upon  a  maine  maxime  of  law,  that  there  is 

no  land  that  is  not  holden  by  some  service  spiritual!  or  temporall ; 
and  therefore  the  donee  in  irankmarriage  shall  do  fealty,  for  other- 
wise he  should  do  to  his  lord  no  service  at  all;  and  yet  it  is  frank- 
marriage, because  the  law  createth  the  service  of  fealty  for 
necessity  of  reason,  and  avoiding  of  an  inconvenience.  But  tenant 
in  frankalmoigne  doth  spirituall  and  divine  service,  which  is 
within  the  said  maxime,  and  therefore  the  law  will  not  cohort  him 
to  do  any  temporall  service.    See  the  next  Section. 


"  And  against  reason^  And  this  is  another  strong  argmnent 
in  law,  Nihd  quod  est  contra  rationem  est  lidtum  ;  for  reason  is  ihe 
life  of  the  law,  nay  the  common  law  itselfe  is  nothing  else  but 
reason ;  which  is  to  be  understood  of  an  artificiall  perfection  of 
reason,  gotten  by  long  study,  observation,  and  experience,  and 
not  of  every  man*s  naturall  reason ;  for,  Nemo  nascitur  arti/ei^ 
This  legall  reason  est  summa  ratio.  And  therefore  if  all  the  rea- 
son that  is  dispersed  into  so  many  several!  heads,  were  united  into 
one,  yet  could  he  not  make  such  a  law  as  the  law  in  England  is; 
because  by  many  successions  of  ages  it  hath  beene  fined  and  re- 
fined by  an  infinite  number  of  grave  and  learned  men,  and  by  long 
experience  growne  to  such  a  perfection,  for  the  government  of 
this  realme,  as  the  old  rule  may  be  justly  verified  of  it,  Neminem 

aportct 

•  Set  ante  Mr.  Hargrave't  note  1.  to  66.  a. 

<■■■»■■'■■■■  '  '  »   «  ■         I  I 

( 1 )  as  it  seemeth,  L.  and  M« 
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oportet  esse  sapientiorem  leg^btu:  no  man^  out  of  his  own  private 
reason,  ouglit  to  be  wiser  than  the  law,  which  is  the  perfection 
of  reason. 


K] 
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A  ND  if  an  abbot  holdeth  ^  hit  lord  in  frankalmoign,  and  the  abbot 
and  coveni  u$ukr  their  common  teale  alien  the  same  tenements  to  a 
oecular  man  in  fee  simple,  in  this  case  the  secular  man  shall  doe  fealty  to 
the  lord;  because  he  cannot  hold  of  his  lord  in  frankalmoigne.  For  if  the 
iard  shotdd  not  have  fealtie  of  turn,  he  should  have  no  manner  of  service^ 
which  should  be  inconvenient,  where  he  is  lord,  and  the  tenements  be  holden 
(rf  him. 

nPHIS  case  k  worthy  of  great  observation;  for  hereby  it  ap- 
pearethy  that  albeit  the  alienors  held  not  by  fealQr  nor  any 
other  terrene  service^  but  onely  by  n>irituall  services,  and  those 
incertainei  yet  the  alienee  shall  hold  by  the  certaine  service  of 
fealty,  (and  of  this  opinion  is  LitdeUmt  i^preeable  with  our  hookas  3i  £•  3-  CemTit 
in  former  authorities)  for  the  law  createth  a  new  temporall  ser*  ^^'^^*  ^*  ^* 
▼ice  out  of  the  land  to  be  done  by  the  alienee,  wherewith  the  d>«  ^  q^^  f^^/' 
bot  was  not  formerly  charged,  for  the  avoydii^  of  an  inconveni*  Anth.  Lowe's 
«nce,  viz.  diat  the  feoffiee  should  do  no  manner  of  service,  and  ewe. 
•consequently  that  the  land  should  be  holden  of  na  man«  Wherein  (^  hut  509. 
it  is  to  be  remembered,  that  (as  hath  bin  said  before)  all  the  lands  ^  ^'^  ^'^ 
And  tenements  in  England^  in  the  hands  of  any  subject,  are  holden 
gj^aome  lord  or  other,  and  that  every  tenant  must  do  some  kinde 
of  service;  and  that  all  lands  and  tenementi  are  holden  either  /j^i^  |,  ^  i^^  ^ 
oaediately  or  immediatelv  of  the  king,  for  oriffinally  all  lands  and  501.) 
tenements  were  derived  irom  the  crown.  Andit  is  to  be  observed^  g  q^  1^^^  S^ 
that  when  the  law  createth  any  new  tenure,  it  is  the  lowest,  (viz.  Anth.  Lowc't 
tenure  in  socage)  and  with  the  least  service  that  can  be  done,  and  cim. 
neerest  to  the  freedome  of  the  former  service :  as  in  this  case  a 
tenure  in  socage  by  fealty  only  is  created  bv  the  law,  which  is  the 
lowest  and  least  service  the  law  can  create,  because  fealty  is  ind* 
dent  to  every  tenure  except  tenure  in  frankalmoigne ;  for  if  it 
should  create  any  odier  service,  it  must  create  fealty  also.    And 
the  law,  according  to  equity  and  justice,  giveth  this  fealty  to  the 
lord,  of  whom  the  land  was  before  holden  in  frankalmoigne.    And 
lastly,  the  law  so  abhorreth  an  inconvenience,  as  that  it  createth 
out  of  the  land  a  new  service  for  avoyding  thereof    It  appear-  49  Asf.  PL  6. 
eth  by  our  bookes,  that  a  seigniory  in  frankalmoigne  may  be  Britton,  164.  b. 
^prainted  over,  and  consequenuy  the  tenant  shall  hold  of  the 
^^rantee  by  fealty  only ;  and  therefore  Britton  said  well,  that  no 
service  could  be  demanded  of  a  tenant  in  frankalmoigne^  tant 
come  Its  terrcs  remaine  en  les  maines  les  feoffees* 


Vol.1.  Cc  Sect. 
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j4  LSOf  if  a  man  grant  at  this  day  to  an  abbot,  or  to  a  prior,  lands  or 
tenements  in  frankalmoigne,  these  words  (frankalmoign)  are  voide\ 
for  it  is  ordained  by  the  statute  which  is  called  quia  emptores  ternumixi> 
(which  wajs  made  anno  i8  £.  i.)  that  none  may  alien  nor  grant  lands  or 
tenements  in  fee  simple  to  hold  of  himulfe.  So  that  if  a  man  seised  of 
certaine  tenements,  which  he  holdeth  of  h$s  lord  by  knights  service,  and  at 
this  day  he,  Ssc.  granteth  by  licence  the  same  tenements  to  an  abbot,  ifc.  in 
frankalmoisne,  the  abbot  shall  hold  immediate  the  tenements  by  knights 
service  of  the  same  lord  of  whom  his  grantor  beta,  and  shall  not  hold  oj  his 

frantor  infrankalmoigne,  by  reason  <^  the  same  statute.  So  that  none  can 
old  in  frankalmoigne,  unless^  it  be  by  title  of  prescription,  or  by  force  tf 
a  grant  made  to  any  of  his.  predeeessours  before  the  same  statute  was 
made.  But  the  long  may  give  lands  or  tenements  in  fee  simple  to 
hold  in  frankalmoigne,  or  by  other  services;  for  he  is  out  of  the  case  of 
that  statute. 

**  QRDAINED  by  the  staMer    Here  it  qypearedi  by  the 
-    authority  of  Littleton,  that  this  is  a  statute,  and  yet  the  king 
alone  speaketby  riz.    Dominus  rex  in  parliamento  sua,  ^.  ad 
instantiam  magnatum  regni  sui  concessit,  prcfMit  et  sta* 
JW.^  Cotiie    1,1^.    ^  But  because  it  is  dominus  rex  in  parliamento,  r98,"l 
""^'^ '  4v.  i^oncessit,  it  "is  as  much  in  this  case  (being  an  ancient  |_  k    J 

statute  >  as  dominus  rex  autharitate  parliamenti  concessit. 
Seconoly,  it  is,  (amongst  other  acts  of  parliament >  entred  into 
Uie  parhament  roll,  and  therefore  shall  be  intenoed  to  be  or- 
dayned  by  the  king,  by  the  consent  of  the  lords  and  oommona  in 
that  parliament  assembled.  Thirdly,  it  is  a  generall  lav,  whereof 
the  judges  may  take  knowledge,  and  therefore  it  is  to  be  de- 
termined by  them,  whether  it  be  a  statute  or  no  ( i ).    Now  for 

the 


Piiooe'i 


(i)  This  observation  on  general  or  puiUc  statutes  points  at  two  important 
rules  distinguishing  between  them  and  particular  or  prvoate  statutes. — Accord- 
ing to  ^e  first,  imidi  relates  to  their  several  degrees  of  notoriety,  t^e  judges 
may  and  ought  to  take  notice  of  pMic  acts  without  pleading ;  but  private  acts 
must  be  pl^ided.  But  there  are  some  exceptions  to  both  parts  of  this  rule. 
See  Law  of  Nisi  Prius,  ed.  of  1775.  p.  a^Q,  and  1  Sid.  209. — The  second  rule 
imports  a  diflRerence  in  the  mode  of  trial;  for  the  existence  of  a  public  act 
must  be  tried  by  the  judges,  who  are  to  inform  themselves  in  the  b^  manner 
they  can;  but  a  private  act  may  be  put  in  issue,  and  shall  be  tried  by  the 
record.^  See  HaL  Hist  C.  L.  15,  and  Com.  Dig.  Parliament,  R.  5. — A  third 
difference,  whidi  hath  been  taken  between  a  general  and  a  particular  act,  is, 
that  the  latter  will  not  bind  strangers,  though  it  is  without  a  saving  of  thcb 
rights.  However  well  founded  this  last  di^rence  may  be,  it  certainly  is  usual 
in  modem  private  acts,  to  insert  a  special  saving  clause,  explaining  how  far  the 
rights  of  strangers  are  intended  to  be  afiected.-*AyottHA  difference  relates  to 
effering  statutes  in  evidence  to  a  Jury;  for  it  is  said,  that  SLpiMic  act,  printed  by 
tne  king's  printer  or  other  person  authorized  by  the  crown,  is  good  eviaenoe  to  a 
jury;  but  that  of  a  ;^ini^«  act,  there  must  be  either  an  exemification  wMfar  the 
great  seal,  or  a  copy  mom  to  be  compared  mth  the  parliament  rcU^  Some  audiorities 

however 
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die  divers  fonnes  of  acts  of  parliament,  you  may  read  them  in 
the  Prince's  case  ubi  supra. 

<*  Catted  quia  emptores  terrarum"    This  statute  is  called  so,  CP?^  Ha- 
because  the  statute  beginneth  with  these  words.  Quia  emptores  *  ™^  *^'^ 
terrarum.  * 

**  None  may  aUen^  Spc*  lands  in  fee  dmple  to  held  qfhimselfeJ* 
This  is  justly  inferred  upon  the  statute;  but  the  letter  of  the 
stititute  is,  Aatjeqffatus  feneat  terram  ittam  de  capitali  domino  f  ^. 
So^^as  by  the  authority  o£  Lhtlettm^  he  that  citeth  a  statute  is 
not  bound  to  recite  the  very  words  thereof,  so  Ions  as  he  misseth 
not  of  the  substance  and  necessary  consequence  thereupon ;  and 
yet  the  safer  way  is  to  vouch  the  words  of  a  law,  as  they  be« 

.  ^*  Granteth  by  licence  the  same  tenements^  Sfc,**    Here  Littleton  13  £•  3*  tit. 
speaketh  of  a  licence,  or  a  dispensation  within  the  said  statute  of  ^^^?^' 
^uia  emptores  terrarum  (and  mentioneth  no  other  statute)  which  p.  ^.'b.oii.  I. 
may  be  done  by  the  king  and  all  the  lords  immediate  and  me- 
diate; for  it  is  a  rule  in  law,  alienatio  lich  prokibeatury 
CQQ  n  consensu  tamen  omnium^  in  f^  quorum  Javorem  prohibita 
I  estf  potest  Jieriy  and  quUibet  potest  renunciarejuri  pro  se 
introductb:    and  the  licence  of  Icnrds  immfidiate  4Uid 
mediate  in  this  case  shall  enure  to  two  intents,  viz.  to  a  dispen- 
sation both  of  the^statute  of  quia  emptores  terrarum^  and  qf  the  44  Aw.  Pl.ig; 
statutes  of  mortmaine,  as  Littleton  here  implyeth,  because  their  9E.4.  )k  fi. 
deedes  shall  be  taken  most  strongly  against  themselves  (1 ).   But  Pi-  Com.  50a, 

cue.    Vide  10  Co.  95,  36.  31.  &  1 10.    Tide  Sect.  689.    (5  Co.  56.    7  Co.  14.) 

it 


fiowever  do  not  correspond  with  this  last  difference;  and  others  except  out  of 
it  private  acts  concerning  a  whole  cotmty.  See  Vin.  Abr.  Evidence,  A.  b.  1. 
X^w  of  Nisi  Pii  ed.  1775.  p.  235.  1  Stra.  446.  It  should  also  be  remarked, 
that  there  is  a  difference  between  proving  private  acts  to  a  jury ^  and  proving 
them  on  the  issue  of  nul  tiel  record,  whidi  never  goes  to  a  jury;  nothing  less 
than-  an  extmpl^ation  under  the  great  seal  being  sufficient  in  the  latter  case. 
n  Saik.  ^'d^.  For  these  and  other  differences  between  general  and  particular 
statutes,  see  farther  in  Yin.  Abr.  Statutes,  D.  £.  2,  3,  andHatt.  Treat,  on  Stat. 
cap.  3.  p.  11.  Though  the  book  last  cited  is  published  with  the  name  of 
sir  OhristDpher  Hatton,  lord  diancellor  to  queen  Elizabeth,  some  doubt  whether 
he  was  really  the  author.  KIchols.  Engl.  Histor.  Libr.  2d  ed.  192.  However 
it  is  at  all  events  a  treatise  well  worth  consulting.  As  to  the  mfiereot  forms 
of  statutes,  besides  the  Princess  case  in  8  Co.  see  Pryn.  on  4  Inst.  13.  Hal. 
Hist;  Com.  L.  13.  Vin.  Abr.  Statutes,  A.  Com.  Dig.  ParBament,  R.  3,  and 
the  Preface  to  Ruffhead's  edit,  of  Stat. — [Note  107.] 

( 1 )  Here  lord  Coke  explains  the  king's  power  of  granting  Hcences  t^  alifen 
in  mbrtmain,  notwithstanding  the  old  statutes  against  such  alienations,  on  a 
principle  which  makes  the  licence  rather,  the  waiver  or  remission  of  a  for- 
^iture,  dian  a  dispensation.  The  licence  being  considered  in  the  former  ways 
it  is  attributing  to  the  king  no  greater  power  as  lord  paramount,  than  subjects, 
being  mesne  lords,  may  exercise  in  respect  of  the  forfeitures  to  which  they 
lure  entitled  on  alienations  in  mortmam.  In  other  words,  it  is  construing  the 
statutes  so  as  not  to  bring  die  case  of  a  licence  within  them ;  and  consequently 
dispensation  becune  unnecessary.  It  riiould  also  be  remembered,  that  the 
king'r  power  'of  granting-  such  licences  seems  recognized  by  a  statute  of 
Edward  the  third.    See  18  £•  3.  st.  3.  c.  3.    However,  the  pretended  power 

c  c  a  of 
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it  it  a  safe  and  good  policy  in  tha  king's  licence  to  have  a  mm 
obiUmte  also  of  Sbe  etatutes  of  mortmaine,  and  not  only  a  ihw 
obstante  of  the  statute  of  ^uia  emptores  terrarum.  But  it  sp- 
peareth  hjLMeton  (vrhich  is  a  secretof  law)  that  there  needeth 
not  any  ncn  tAstante  by  the  king  of  the  statutes  of  mortmame) 
for  the  king  shall  not  be  intended  to  be  misconusant  of  the  Isw; 
and  when  he  licenseth  expressely  to  alien  to  an  abbot,  &c  which 
is  in  mortmainey  he  needs  not  make  any-non  obstante  of  the  statute 
of  mortmaine,  for  it  is  apparent  to  be  granted  in  mortmaine,  and 
the  king  is  the  head  of  the  law»  and  therefore  prasumitwr  res 
habere  omnia  Jura  in  scrinio  pectoris  suif  for  the  mainteDanot  of 
his  grant  to  be  good  accorduig  to  the  law,  for  which  cause  of 
purpose  Littleton  maketh  no  mention  of  any  licence  in  mortmaine. 
JMspensatio  est  maU  prohibiti  provida  rdaiatio,  utiUtate  seu  s^ 
cetsttate  pensati. 

rAntc  70.  b.)  «c  The  abbot  shall  hold,  Sfc.  by  knights  serviced  For  although 
^Ro  Abr*^  by  the  death  of  the  abbot  there  is  neither  ward,  marriage,  nor 
gi8.)  relief  due,  yet  he  holdeth  by  kniffhts  service,  albeit  toe  lord 

8R.ft.  Belief  14.  cannot  have  the  fruit  of  it ;  and  if  the  abbot,  with  the  consent  of 
3  R  4.  a.  ft. 
(Anle  84.  a.)    Vide  little.  foL  ao. 

the 


^suspending  statutes  bv  resal  authority,  without  consent  of  parliamentt  bemg 
declared  illc^  at  the  Kevolution;  ana  it  having  been  usual  to  grant  licences 
to  alien  in  mortmain  in  a  manner,  which  imported  an  exercise  of  suspending 
or  dispensing  powerj  that  is*  with  a  nan  obstante  of  the  statutes  of  mortmain, 
and  qma  emptores;  under  diese  circumstances  a  jeabusy  of  any  thing,  in  the 
least  connected  with  an  assumption  of  dispensing  power,  might  have  iimuenced 
many  to  have  confounded  such  licences  with  dispensation ;  and  therefore  it 
was  deemed  prudent  to  give  them  a  parliamentanr  sanction.  See  7  and  8  W.  3. 
c.  37.  It  is  observable,  tliat  the  statute  made  ror  this  purpose  authorises  the 
king  to  grant  mortmain  licences,  without  any  regard  to  the  person  of  whoa 
the  lands  were  held;  and  declares,  that  they  shall  not  be  subject  to  anif  for- 
feiture. Before  this  last  act  the  king's  licence  only  prevented  the  forfieiture  to 
himself;  and  if  there  was  any  mesne  lord,  he  mignt  take  advantage  of  the 
mortnuun  statutes,  notwithstanding  the  nnral  licence.  See  Fitdi.  Nat  Br. 
aai.O.  But  the  act  of  William  seems  to  be  expressed  so,  as  to  extendi^ 
operation  of  the  king's  licence,  and  to  render  it  effectual  universally,  by  prt- 
▼enting  a  forfeiture  to  other  lords  as  well  as  to  die  king  himself.  Another 
thing  deserving  of  notice  is,  that  the  statute  is  quite  silent  as  to  the  writ  of 
ad  quod  damnum;  which  anciently  was  thought  an  essential  preliminary  to 
the  licence,  in  order  that  the  king  might  know  what  prejudice  would  arise  to 
himself  or  others  from  granting  it,  Fitssherbert  indeed  tells  us,  that  in  hii 
time  it  was  become  a  common  practice  to  purdiase  licences  to  alien  in  mort* 
main  without  suing  an  ad  quod  damnum,  and  instead  of  it  to  add  to  the  patent, 
granting  the  licence,  special  words  to  simify  that  it  should  be  good  without 
any  writ.  But  he  ados,  that  it  seems  dubious,  whether  such  patents  were 
good,  if  they  turned  out  to  be  prejudicial  and  disadvantageous  to  the  kinff  or 
others.  See  Fitzh.  N.  B.  222.  D.  Whether  since  the  statute  of  WiuiBHi 
writs  o^ad  quod  damnum  previous  to  licences  from  the  crown  to  alienate  in 
mortmain  ore  necessary,  may  deserve  consideration ;  for  which  purpose  it  may- 
be material  to  inquire,  what  the  practice  hath  been. — Since  writing  the  fonner 
part  of  this  note,  we  are  well  imormed,  that  writs  of  ad  quod  damnum^  have 
not  been  usual  on  grantbg  mortmain  licences  since  the  statute  of  WiUiaa^*'* 
[Note  108.] 


L.  2.  C.  6.  S.  141.       Of  Frankalmoigne.  [99-  a. 

the  coventy  alien  the  land  over  to  a  man  and  his  heires,  there  is 
the  wardt  marriage,  and  reliefe  revived.  But  by  prescription  (as 
it  hath  been  said)  the  successor  of  an  abbot  may  pay  reliefe. 
An  abbot  or  prior,  &c.  that  holdeth  lands  by  knights  service, 
albeit  he  ought  not  in  respect  of  his  profession  to  serve  in  warre 
in  proper  person,  yet  must  he  find  a  sufficient  man,  conveniently 
aOrrayed  for  the  warre,  to  supply  his  place.  And  if  he  can  find 
none,  then  must  he  pay  escuage,  Ac  for  his  profession  doth  not 
priviledge  him,  but  tbiat  the  king's  service  in  his  warre  must  be 
done,  t£st  belongeth  to  his  tenure. 

Notfif  (reader)  since  Littleton  wrote,  a  man  might  either  in  his 
life-time,  or  by  his  last  will  in  writing,  [m]  give  lands,  tenements,  [ml  i  &  a  Ph. 
ire.  to  any  spirituall  body  politick  or  corporate,  to  be  holden  of  »l.*?*'i^®* 
himselfe  m  frankalmoigne,  or  by  divine  service,  as  by  the  statute  qI^  jw^  ^ 
of  1  and  2  PhiL  Sf  Marut  (which  indured  for  twenty  years)  ap-  ^^        ' 
peareth  ;  which  statute,  since  that  time,  hath  beene  favourably 
and  benignely  expounded. 

"  So  that  none  can  hold  in  Jrankahnoigne^  unlesse  it  be  h^  title  laE.  4-  4* 
of  prescription^  S^c**    It  is  to  be  understood,  that  a  man 


of  lands  may  at  this  day  give  the  same  to  a  bishop,  parson,  &c.  ^^.  ?•  ^^  *' 
and  their  successors  in  nrankalmoigne,  by  the  consent  of  the     ^^^^*^  ^  ^ 
king,  and  the  lords  mediate  and  immediate,  of  whom  the  land 
IS  holden;  for  the  rule  is,  quUibet  potest  renunciare  juri  pro  se 
introducto* 

So  if  an  ecclesiastica])  person  hold  lands  by  fealty  and  certaine 
rent,  the  lord  at  this  day  may  confirme  [n]  ms  estate,  to  hold  to  [n]  4  E.  3.  m. 
him  and  his  successors  m  frankalmoigne ;  for  the  former  services  n  £.  3. 15- 
be  extinct,  and  nothinsr  is  reserved  but  that  he  holds  of  him,  and  9?3  ^'  ^  . 
M  he  did  before.  .  ^^.'^3. 

'*  Bui  the  king  may^  t^e,  for  he  is  out  of  the  case  of  that  statute*^ 
It  is  cleere  that  Uie  king  is  out  of  the  case  of  ue  statute:  for  11??|^CaL 
the  statute  is,  quMJeoffatus  teneat  terram  illamj  ^c.  de capttaU  J^wcmcT*^ 
domino  Jeodif  Sfc.  and  this  caimot  be  intended  of  the  king,  who      ^ 
iM  superior  to  all,  and  inferiour  to  none*    But  where  the  king  is 
bound   by  acts  of  parliament  and  where  not^  vide  1 1  Co.  66. 
Magdalen  CoUedge  case. 

Sect.  141. 

y4  ND  note,  that  none  may  hold  lands  or  tenements  in  frankalmoigne,  but 
"^  of  the  grauntor,  or  of  his  heires*  And  therefore  it  is  said,  that  if  there 
be  lord  mesne  and  tenant,  and  the  tenant  is  an  abbot,  which  holdeth  of  his 
mesne  in  frankalmoigne,  if  thetmesne  die  without  heire,  the  mesnaltie  shall 
come  by  escheate  to  the  said  lord  paramont,  and  the  abbot  shall  then  hold 
immemately  of  him  by  fealty  only,  and  hhall  do  to  him  f  tally  \  because  he 
<annot  hold  of  him  in  frankalmoign,  S^e. 

•*  JO  U  Tofthe  grauntor,  or  of  his  heires.  **    ^    ^  ^      14  E.  3.  tit. 

The  tenure  in  frankalmoigne  is  an  incident  to  the  in-  jjiesne,  7. 
heritable  blood  of  the  grantor,  and  cannot  be  transferred  nor  14  H.  3.  tit. 
forfeited  to  any  other,  no  more  than  a  foundersbip  of  a  house  of  PiKlum,Br.33. 

c  c  3  religion. 
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15  E.  3.  religioiii  (which  is  intended  to  be  in  firmnkalmoigne*  or  homage 

Coiifinn.8.  ancestrel,  or  the  writ  iX  contra  formam  feaffumenti^  or 

^7  H.  8.  b.  the^  writ  of  (C^  c<mtraJormam  coUatianiSf  or  any  odier  ^90."! 

Tempt  E.  i.  incident  to  their  inheritable  blood.    But  it  ig  no  inci-  Ik*! 

^£^  3!* 93*  ^^"^  inseparable ;  for  the  lord  may  release  to  the  tenant 

47  H.  3!  Gur.  11^  firankalmoigne,  and  then  the  tenure  is  extinct,  and  he  shall  hold 

99.  11 H.  4. 52.  of  the  lord  paramount  by  fealty,  as  in  the  case  o(  L^lctoHy 

MH.4.5.         Sect.  139. 
10  H.  7.11. 

98  AM.  33.  18  K.  3. 18.  9S  £.  3.  18.  Corody  Broke  5.  as  H.  6.  50.  4  £.  ft. 
Atowij  ftoi,  soft.  19  £.  3.  ibid.  199.  11  £•  3*  ibid.  100.  30  H.  0,  7.  33  H.  8. 
Pjer6i.    F.  N.  B.  16.    F.  N.  B.ftU.c.    15  £•  3.  Conarm.  8. 

"  Orofhii  heires*'  Here  (or>  hath  the  sense  of  (and);  for 
Tide  15  E.  4-  a  man  cannot  at  this  day  grant  lands  in  taile  and  reserve  a  rent 
(9B^^^447«  to  his  heires,  and  exclude  the  grantor  himselfe;  for  the  heire 
i^^^Po^ua.  ^^^^^^  ^®  ^7  thing  in  the  life  of  the  ancestor,  neither  can  the 
913.  b.)  ^^^  ^®  <^y  thing  by  descent,  when  the  ancestor  himselfe  is 

secluded.  But  if  a  man  had  granted  lands  at  the  common  law 
33  E.  3.  tit.  to  hold  of  his  heires,  these  woras  (to  hold  of  his  heires)  are  void. 
Annuity  53.  and  he  shall  holA  of  the  grantor  as  he  held  over,  which  he  should 
3  Am.pl  8»&c  iiaye  done,  if  he  had  maae  no  reservation  at  alL 

And  albeit  Littleton  saith,  that  no  man  can  hold  lands  in  firank- 
ahnoign  but  of  the  grantor  or  his  heires,  yet  mieht  an  abbot  by 
assent  of  his  coyent,  or  a  bishop  with  assent  of  his  chi^iter,  and 
audi  Kke,  by  license  as  is  aforesaid,  have  given  lands  in  fninkal- 
moignes  to  bold  af  them  and  their  successors;  and  as  Ltttleton 
himselfe  agreeth,  the  kine  may  five  land  in  frankalmoigne,  in 
which  case  the  l«id  shall  oe  hol<&n  cX  him,  his  heires  and  suc- 
cessors. 

**  And  there/ore  it  is  saidf  if  there  be  mesne  and  tenant^  and  the 
tenant  is  an  Maty  Sfc-**  By  thisitappeareth,  tfaatif  the  seigDiory 
be  transferred  by  act  in  law  to  a  stranger,  and  thereby  tli^ 
privity  is  altered,  that  the  tenure  in  ftankiumoigne  is  changed  to 
a  tenure  in  socage  by  fealty,  as  well  as  it  appeareth  before  when 
the  seigniory  or  tenancy  is  granted  to  anotner;  and  the  law  in 
this  case  also  createth  a  new  fealty,  wherewith  die  land  was  not 
charged  before. 


2  E.  4. 46.  **  The  mesnaUie  shall  come  hy  escheate  to  the  said  lard  nartt" 

(2  Ro.  Abr.       montJ*   This  new  tenure,  created  by  law,  shall  upon  the  escmeate 
7^^^ IS  drowne  the  seigniory;  for  alwaies  the  seigniory  neerer  to  the 

'  ^  '  ^  land  drownes  the  seigniory  that  is  more  remote  off;  and  yet  the 
lord  in  this  case,  to  whom  the  mesnaltie  is  escheated,  shall  hold 
by  the  same  services  that  he  held  before  the  escheat. 


Sect.  142. 

yd  ND  note,  that  where  such  man  of  religion  holds  his  tenemenis  ^  Ids 
lord  in  frankalmoigne,  his  lord  u  bound  by  the  law  to  acquite  him  of 
every  manner  of  service  which  any  lord  paramount  wM  have  or  demand  of 
him  for  the  same  tenements-^  ana  if  he  doth  not  acquUe  him,  UU  si^eth 
him  to  be  distreyned,  4fc.  he  shall  iiave  against  his  lord  a  writ  t^mesm,  and 
shall  recover  agmut  him  his  damages  and  cMs  of  suit,  Ifc 

""MAN 
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'5  ]i§^^  ^  rdmanT    And  yet  this  case  extendeth  to  aD  ec- 
cletiasticaB  persons  that  hold  in  frankalmoigne,  be  they 
secular  or  r^ular;  for  the  mesne  ought  to  acquite  all  of  them;  [a]  F.  Com. 
for  thejr  be  bound  [a]  to  make  praien  for  their  founder,  and  his  3o6-  b.  in  Sha- 
heires;  and  in  consideration  of  those  prayersy  the  founder,  &c  ""^fj^^'V**^ 
is  boimd  to  pay  to  the  chiefe  lord  all  rents  and  services  issuing  ^  h.  e.  so. 
out  of  that  land,  as  it  appeareth  by  that  which  followeth.  14  £.  3.' 

Mesne?. 
lOOTI       ''  ^^  acamU  kim*^  (^Acquite  is  compounded  of  ad^ 
^  J  '^  ^  ^^^  Terbe  ftactare^  and  signifieth  in  law  [b]  to  [q  fiets.Hb.  9, 
discharge,  or  keepe  in  quiet,  and  to  see  that  the  tenant  ca.  43.  Brittoo, 
be  safely  kept  from  any  entries,  or  other  molestation  for  any  ^^  S^'  59- 
manner  of  service  issuing  out  of  the  land  to  any  lord  that  is  •^'fy'^cl^^^' 
above  the  mesne,    [c]  And  hereof  commeth  [d]  aoquitaU,  and  writ  of  mesie 
fuithu  esif  (that  is)  that  he  is  discharged;  and  he  tnat  is  dis-  [c]  Vide  Sect. 
chaned  of  a  felony,  &c*  by  judgment,  is  said  to  be  acquitted  of  i43*54<>- 
the  felony,  acquiekttus  defeUmia;  and  jf  he  be  drawne  in  question  M  6  £.  a. 
againe,  he  may  plead  [e]  mUerfaiU  acquiU.    And  therefore  if  ^oE^^^id. 
auch  a  tenant,  as  LiUmm  here  neaketh  ofj  be  distrained  by  any  93a.  Sunt  PL 
lord  paramount,  the  mesne  (to  Leep  the  tenant  quiet)  may  pot  Corone  105. 

beasts  in  the  pownd,  inst^id  of  the  beasts  of  the  tenant.  Hi  ^  3'  33- 

*  17  E.  3.44. 

7  H.  4.  18.        34  H.  6.  47.        13  E.  4.  6.        F.  N.B.  136.        9  Co.  110, 111,  a 


*• 


There  be  three  kinds  of  acquitab.    1.  An  acq&itaU  by  deed.  3  ^  8-  >4*  77- 
d.  An  acqaitall  by  prescription.     3.  An  acq^utall  by  tennre:  ^u^  ^8. 
and  by  tennre  foure  manner  of  wayes.   1.  By  owelty  of  senrices,  to  v  «  ia. 
for  M^  acquits  Mmce.    s.  T»iire  in  (h^iolmo^,  whereof  ??H.^^ 
£.dfi!elo]fhere  ^»eaketh«    3.  Tenure  in  fraakmarriage.    4.  Tenure  is  H.  4.9. 
byrewonofdower.  F^TB.'i^b.fc. 

30H.  6.  30.     33H.6, 7.     F.  N.  B.  135.  m.     4  £.4.  35.      laH.  4.9.     a8£.3.95. 

17E.3.  89- 

**  (^  every  manner  of  serrke.^    f/^  And  yet  not  of  services  Lf]  39^-^ 
onely,  as  homage,  ft^ty,  rentworkes,  and  other  services,  but  f'^B^i^^i^ 
idso  of  improvement  of  services ;  as  ifhe  be  distreytied  for  reliefe,*   ^1  ^  , '  Mesne. 
aide  fur fie  marier^  aide  pur fiirejitz  ekivaler,S^.    Also  for  suite  5  £.  3. 49. 
service  to  a  hundred,    [g]  But  for  suit  reall  in  reelect  of  resiance  •Bncton.lili.s, 
within  any  hundred,  leet,  or  tome,  the  mesne  siudl  make  no  ac-  ¥^^1^     ^ 
quitall,  for  that  is  in  respect  of  his  person  and  resiaacy.  ^  thuwritaee 

tbeBcgMcrfoL   andF.N.B.foLiss-    MirTOr,cmp.9.«ct.  13.    Bmeioa, lib* s, fd. 84. 
Britton,  IIdL  58.    Flete,  lib.  2,  ca.  43.    Westm.  s.  cap.  9. 

''  Writ  qfmexneT  breve  de  medio,  so  called  by  reason  of  th^ 
words  of  Uie  writ  of  mesne,  which  are,  wide  idem  A.  qui  medius 
est  inter  C  etprqfiUum  B.   .A.  who  is  mesne,  between  C.  thai  is 
the  Und  paramount,  and  J3.  that  is  the  tenant  paravaile.    And 
note,  that  there  be  vol  wriu  in  law,  that  may  be  maintained, 
quia  timet,  before  any  molestation,  distresse,  or  impleading :  as 
1.  A  man  may  have  his  writ  of  ausne  (whereof  JJtdetcn  here 
neaks)  before  he  be  distreynedL    3.  A  voarrantia  carter  before 
be  be  impleaded.    3.  A  mwutranerwt,  before  any  distresse  or 
vexation.    4*  An  au^ta  querda,  before  an^   execution  »ied^ 
5.  A  CMria  daudenda,  before  anj  default  of  incloaure.    ^  '^  ?[f 
ta^iil^  veacf^  before  an^  distresse  or  molertadoD.    And  these  be 

cdled  irevia  antic^atUia,  writs  of  pxevenUoo* 

((  4nd 
CC4 
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iTH^AT^*  "  ^^  ^^  reeoiMT  against  him  hit  damaf^."     It  is  to  be 

Mar  She  le^ti  ^°®^^®»  *^*  ^^^'^  ^  ^^®  sevcrall  judgments  m  a  writ  of  mesne, 
^jr     ep  ey  s  ^^^  ^^  ^^  common  law,  another  by  tne  statute  of  )^.  a.  ca.  ^ 

At  the  common  law  he  shall  have  judgment  to  recover  bis  tc- 

quitall,  and  if  he  be  distrejned  or  damnified,  his  damages  and 

co8t6 :  and  the  processe  at  the  common  law  was  summons,  st' 

tachment  and  distresse  infinite,  in  the  same  coun^  i^iere  the 

*Bracton,nb.a,  writ  is  brought.    *  The  judgement  by  the  said  statute  of  fF.  s, 

Tu^^i'K  ^  ^  forejudger  of  the  mesnaltv,  and  that  in  two  severall  cases. 

ca?*4!u   ''        ^"®  "P^^  processe  given  by  the  said  statute,  via.  summons,  at- 

^*  tachment,  and  grand  distresse,  and  if  he  comraeth  not,  and  the 

writ  be  returned,  he  shall  be  forjudged.  The  other  case  is,  where 

the  tenant  recovereth  his  acquitali  in  a  writ  of  mesne,  if  he  be 

46  £•  3-  31*        not  acquited  afterwards,  he  shall  have  a  writ  of  distringas  ad  ac* 

Meuic^F  N  Bv  9^"*^^^^^  against  the  same  mesne,  and  if  he  commeth  not,  he 

136.  9  H.  4. 7.    ^^^  ^  forjudged  by  his  de&ult  of  the  mesnalitv;  and  so  if  he 

17  £.3.  Caatra  commeth,  and  it  be  found  against  him  by  verdict,  he  shall  be 

forroaroCoUat.i.  forjudged:  but  foijudger  in  uiat  case  is  not  given  against  his 

F.  N.  B.  isi.      heire,  for  that  tlie  statute  speaketh  onely  of  the  mesne,  and  not 

of  his  heires.    And  the  judgment  in  case  of  forjudgement  is, 

^id  T.  fie  mesne)  andUat  seroiHa  de  A.  (le  tenant)  de  tenement^ 

pnedictist  et  quod  omisso  pradicto  T.  pra/hf  R.  (le  seignior  para* 

mount )  modo  sit  attendens  et  respondens  per  eadem  servitui  per 

qua  T.  tenuit.    The  said  statute,  in  case  of  foijudgment,  doth 

(Post.  «33.  b.)    not  bind  a  fdkie  covert ;  and  yet  if  such  a  judgement  be  given 

7  £.  3. 41.  tit.     against  a  baron  and  feme,  it  is  not  void,  but  erroneous,  and  to  be 

^g°®  'hid  67    '^^^""^  *^  *  '^'^  ®^  error.     And  so  a  forjudgement  against  a 

14  £.3.  ibid!  70!  ^i^A"^  ^^  ^Ic  shall  binde  the  issue  in  taile  in  tfn  avowiv,  nntili 

9  Co.  73.  b.     '  he  reverseth  it  by  error.  If  two  joyntenants  bring  a  writ  of  mesne, 

Doct  Huitej'i    and  the  one  is  summoned  and  severed,  the  other  cannot  forjudge 

^^^*  the  mesne ;  for  he  ought  to  be  attendant  to  the  lord  paramount, 

as  the  mesne  was,  and  that  cannot  he  be  alone.     And  so  it  is  if 

there  be  two  joyntenants  mesnes,  and  in  a  writ  of  mesne  brought 

(10  Co.  134.)      against  them,  one  maketh  defaulti  and  the  other  appeares,  there 

can  be  no  foijudger. 

(t>  If  the  tenant  be  disseised,  and  the  disseisor  in  a  riOOT) 
writ  of  mesne  forjudge  the  mesne,  this  shall  not  bind  the  I    5,  J 
disseisee.    And  so  if  the  mesne  be  disseised,  and  a  for- 
judgment  is  had  against  the  disseisor,  this  doth  not  bind  the  dis- 
seisee; for  the  words  of  the  said  statute  are,  quando  ienens  ssm 
pratudido  akerius  qitam  medU  attomare  sepoUst  capitaU  dommo. 
fiut  if  the  daughter,  the  sonne  being  en  center  sa  mertf  be 
forjudged,  it  shall  bind  the  son  that  is  borne  afterwards,  because 
he  had  no  right  at  the  time  of  the  forjudffment.    And  ao  if  the 
tenant  enter  in  religion,  and  his  heire  toreiudgeth  the  mesne, 
and  then  the  ancestor  is  deraigned,  he  shall  be  bound  causi  qtJ 
suprit.    If  there  be  lord,  prior  mesne,  and  tenant,  the  mesne 
16E.3.  Jodgm.  cannot  be  forjudged;  because  he  alone  can  doe  nothing  to  the 
y^n   a    X       prejudice  or  the  disherison  of  his  diurdi:  and  the  like  uew  is  of 

'  '    '  ^  No  foijudffement  can  be,  but  when  there  is  but  one  mesne  be- 

tweene  tne  lord  distreyning  and  the  tenant;  because  the  tenant, 
upon  the  forjudgement,  cannot  be  attendant  to  the  lord  dis- 
treyning, in  respect  there  is  a  mesne  between  them»  and  so  the 
aaid  statute  provideth  for  in  expresse  termes. 

NotOt  the  plaintife,  in  a  writ  of  mesne,  may  chuse  either  pro- 
cesse at  the  conunoiilaw,  or  tipon  the  said  statute  of  W.  a.  For- 
judgement is  ctHed  Jbrisfudicatioy  and  he  that  is  forjudged  >m 

^  JudMiu. 
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FlOa  calleth  it  abfudkoHonem^  and  thereupon  commeth  ahfudka-  Flet  l.a,  e.43.* 
iiu's  ^or  he  saith,  post  prodamationemy  S^c,  factam^  akjudicetur 
medius  dejeodo  et  servitio  suo  (1 ) . 

*  In  the  tecond  edition  tf  FUta,  und  pnbabfy  in  every  printed  copy  of  the  work, 
the  pamage  cited  hy  lord  CJke  if  in  U.  a,  ca.  50,  $8. 


Chap.  7*  Homage  Auncestrel.  Sect.  143. 

HTE'SA  NT  by  homage  auncestrel  is,  where  a  tenant  holdeth  his  land  of 
his  lord  by  homage,  and  the  same  tenant  and  his  auncestours,  whose 
heire  he  is,  have  holden  the  same  land  of  the  same  lord  and  of  his  auncestors, 
whose  heire  the  lord  is,  time  out  of  memorie  of  man^  by  homage,  and  have 
done  to  them  homage.  And  this  is  called  homage  auncestrell,  by  reason  of 
the  continuance,  which  hath  beene,  by  title  of  prescription,  in  the  tenancie 
in  the  blood  of  the  tenant y  and  also  in  the  seigniorie  in  the  blood  of  the  lord, 
jind  such  service  of  homage  ancestrell  draweth  to  it  warrantie,  that  is  to 
say,  that  the  lord,  which  is  living  and  hath  received  the  homage  of  such 
tenant,  oug/U  to  warrant  his  tenant,  when  he  is  impleaded  of  the  land  holden 
of  him  by  homage  ancestreL 

• 

«<  DY  title  of  prescription,  in  the  tenancie  in  the  Uood  of  the  9H.  3.  Vouch 

'^  tenant,  and  also  in  the  seigniorie  in  the  Uood  of  the  lord"  J?7-  47  H-  3- 

Here  Littleton  doth  not  define  what  homage  auncestrell  is,  but  jt^i^^^^ 

putteth  an  example  in  one  case.     For  in  the  146  Section  it  ap-  4  £.  a. 

peareth,  that  blood  is  not  alwayes  necessary  on  the  lord's  side.  Vonch.  245. 

in  this  example  here  put,  there  must  be  a  double  prescription,  45  £•  3-43- 

both  in  the  blood  of  the  lord  and  of  tlie  tenant,  and  therefore  I  V^'q^'^^' 
think  there  is  little  or  no  land  at  all  at  this  day  holden  by  homage 
anncestrel. 

And  hereof  it  is  sayd.  Aidant  est  le  seignior  tenus  a  son  homage,  Brit.  fol.  170.  a. 
eome  le  homage  a  son  seignior,  forsque  so&netU  en  reverence.    And 

herewith  agreeth  Bracton :  Est  tanta  et  talis  connexioperhomagium  ^^'  ^^'  78.    . 

inter  dondnum  et  tenentem,  gubd  tantitm  d^et  dominus  tenenti,  guan-'  *^^*J''f  * 

tkm  ienent  domino, praterUam  revermtiam.  '^*'^'  ^- 

"  Dratoeth 


( 1 )  There  is  not  any  thins  in  the  1 2th  of  Charles  the  second,  which  in  the 
least  varies  the  tenure  iafrankalmpigne,  it  being  expressly  saved  by  the  statute. 
See  13  Cha.  a.  c.  34.  s.  7,     Indeed  had  the  saving  been  omitted,  we  do  not 
see,  how  any  of  the  other  provisions  in  the  statute  could  have  affected  this 
tenure;  and  therefore  it  is  presumed,  that  the  saving  was  merely  Uie  effect 
of  an   abundant  caution.    The  statute  adds,   that  it  shall  not  subject  te- 
nures  in    frankahnoigne   to  any  greater  or   other  seri)ices ;  but  what   was 
intended  to  be  guarded  against  by  these  latter  words  is  not  very  obvious.  _ 
[Note  109.] 


10 1-  a.]     Of  Homage  Auncestrel.   L.  2.  C-7..  S.  144, 145, 

"  Dratoeth  to  it  toarrantie"    ^  Hefeby  appewetb,  riQll 

l^deBrittoa  yi^lidX,  a  reverend  respect  the  law  hath  to  ancient  inheri-  I.J 

14  h'^^s  tanceg  continued  in  the  blood  of  the  lord  and  of  the 

i8  H.  6. 9.  b.  tenant ;  for  in  this  example  put|  if  the  continuance  hath  not  bin 

Glanvil.  lib.  9.  in  the  blood  of  both  sides,  no  warrantie  belongeth  to  homage  an- 

c^^voAS,  cestrel ;  but  if  ancient  continuance  hath  been  on  both  sides,  ^m] 

^i}'  ^'  y H^'^^'^  then  such  homage  ancestrell  draweth  to  it  warranty;  so  as  ancient 

\^liws7of  continued  inheritance  on  both   parties  hath   more  privikdge 

171.  ^  and  account  in  law^  than  inheritances  lately,  or  widun  memory 

43  £.  3. 3.  a.  acquired. 

'F.N.B.  134.0 
m]  See  the  second  Part  of  the  Initittttes  npon  the  6th  chapter  of  the  ttatote  of 

igvnie.     (Post  3B4.  i^) 


45 


18  R  6. 3.  b.  If  the  lord  mnt  the  services  of  his  tenant  by  homage  aneestid, 
per  Newton.       |he  tenant  shaJl  not  be  compelled  in  9Lper  qvuB  servitia  to  attume, 

unlesse  the  conusee  will  grant  in  court  to  warrant  the  land  unto 

him. 
9H.3.  If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a  good 

voacliera77.      counterplea,  that  the  tenant  (or  any  one  of  his  ancMon)  reeesnl 

de  seroitio  suo^  et  feck  servitium  wum  A.  B.  tine  eiiqud  coactione 

de  tud  promrid  voktniaie* 
ra>oH.3.  **  And  nM  received  the  komage  of  tuck  tenant."    [ajSoasbe* 

YMdber  S77.  ^ore  homage  received,  the  tenant  could  not  absdutely  bind  the 
Temps  £.  1 .  lord  to  warranty,  and  therefore  of  ancient  time  there  lay  [b]  a  writ 
^^90*  de  homagio  capiendo^  for  the  tenant  against  the  lord,  to  comjj^ 

m  Qluta.  ^^  ^  receive  his  hom^  for  the  benefit  of  his  warranty.  Which 
ab.  9,  c.  4,5»  ^^  7^^  ^^^  ^^^  ^°  Braeton  and  Tc]  Britton,  and  the  processe, 
andm>.i,cap.3.  and  manner  of  triall  thereupon,  ana  Uie  same  you  shall finde  in 

Bracton,  lib.  a,    47  ff.  3. 

fol.  83.  ^' 

[c]  Britton,  fol.  17a,  173.      47  H.  3.  Gamntie  99. 


Sect.  144. 

j^  ND  also  tuck  sereice  by  komage  aneettreU  drawetb  to  it  adquittaU,  sell 
that  tke  lord  ougki  to  acquite  tke  tenant  against  ^if  other  ^^^ 
paramont  kirn  of  every  manner  of  service. 

Sect.  14a.  and        <<  Draweth  to  it  acauittaU."    Of  acquitall  somewhat  hath  beea 
cilnte  100  )        ^^  ^  ^^  Chapter  ot  Frankabnoigne. 

Sect.  145. 

j4ND  it  is  said,  tkat  if  suck  tenant  be  impleaded  by  a  praecipe  qood 

reddat,  8cc.  md  vouch  to  warrantie  Am  lord,  wko  commetk  in  hyffO' 

eett,  and  demands  of  tke  tenant  wkat  ke  katk  to  binde  kirn  to  warrai^f 

and  he  tkeweth,  how  ke  and  his  ancestors^  whose  keire  ke  is,  kaveJioUat 

tkeir  land  of  tke  vouckee  and  of  kis  ancestors  time  out  of  nUnde  of  man ; 

nnd  if  tke  lord,  wkick  is  voucked,  kath  not  received  komage  of  tke  tenant  nor 

of  any  of  kis  ancestors,  tke  lord  (ifke  mil)  may  disclaime  m  tke  s^gnioryf 

and 
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imi  w  atuk  tie  ieaant  nf  his  marranty^  But  if  the  lord,  who  is  vouched, 
ieih  rtcdved  homtnge  of  the  tenant,  or  of  any  of  his  ancestor^  then  he  shaU 
not  diselaime,  Imt  h4  tl  bound  by  the  lam  to  warrant  the  tenant ;  and  then 
if  the  tenant  laseth  his  land  in  default  of  the  vouchee,  he  shall  recover  in 
^lue  against  the  vouchee  of  the  lands  and  tenements,  which  the  vouchee 
had  at  the  time  of  the  voucher,  or  any  time  after. 

"  Ji  I^^Pf  9^d  feddat!*    This  is  understood  of  the  king's 

writ  directed  to  the  sherife  of  the  county  where  the  land 

Ijethy  whereby  the  sherife  is  authorised  to  command  the  tenant 

of  the  land  to  yield  the  same  to  the  demandant ;  and  of  these 

words  of  the  writ  fpracipe  quod  reddat)  the  writ  is  so 

[10  jT  called*    Writs  oc^  oipnscipe  be  of  foure  Vm^e^,  pracipe 
b«  J  9*^^  ^^ddat,  pr€ec^  gubdjaciatf  precipe  quod  permittat,  (Pott.  139.  b.) 
and  pracipe  quod  non  permittat,  ifc,  as  appeareth  by  the  ^S"^-  ^59- 
Register. 

"  And  vouch  to  toarrantie."     Vouch,  avoucher,  (in  Latin  voca" 
iioy  or  advocatioj  is  a  word  of  art»  made  of  the  verbe  voco,  and  is 
infef]  the  understanding  of  the  common  law,  when  the  tenant  [4  Mirr.c8p.51 
cafleUi  another  into  the  court  that  is  bound  to  him  to  warrantie,  *^^  ^'  "i^*^  &- 
that  is,  either  to  defend  the  right  against  the  demandant,  or  to  j^'^g^  081 
yield  him  other  land,  Ac.  in  value,  and  extendeth  to  lands  or  Brit.  c75,de 
tenements  of  an  estate  of  freehold  or  inheritance,  and  not  to  any  Gar.  Vouch, 
chattel  real  personall  or  mixt,  saving  onlv  in  case  of  a  wardship  Flcta,U.6,c.sa, 
granted  with  warranty  (as  shall  be  said  more  at  large  in  the  ^^**^* ^^^Jf ' 
Chapter  of  Warranties) ;  for  in  the  other  cases  concerning  chat-  ^^a\erb. 
tels,  tt^  partie,  if  he  haUi  a  warrantie,  shall  not  vouche  but  have  Advocate, 
his  action  of  covenant,  if  he  hath  a  deed ;  or  if  it  be  hv  parolf  then  (Post.  365. 389. 
an  action  upon  his  case,  or  an  action  of  deceint,  as  the  case  shall  ^^^^  3-  ^^ 
require.     Now  seeing  that  one  Latin,  French,  or  £ng&A  word  AtJiroa)* 
can  have  this  particular  signification,  therefore  the  common 
lawyer  (that  I  may  speake  once  for  all)  is  driven,  as  the  profes- 
sors of  other  liberall  sciences  use  to  doe,  to  use  significant  words 
framed  by  art,  which  are  called  vocahula  artis,  though  they  be  not  (Cro.jAin.307.) 
proper  to  any  language.    He  that  voucheth  is  called  the  voucher 
vocans,  and  ne  tniBit  is  vouched  is  called  vouchee  toarrantatus. 
[e]  The  proces  whereby  the  vouchee  is  called,  is  a  summoneas  ad  [e]  V.Rrg.  Jqd. 
vxirrantizandum,  whereupon  if  the  sherife  returneth  that  the  foralUhefe 
vouchee  is  summoned,  and  he  make  default,  then  a  [f]  magnum  {"^'^y^Ve?^* 
cape  ad  valentiam  is  awarded;  when  if  he  make  default  againe,  |} -^  ^^  ^^ 
then  judgement  is  given  against  the  tenant,  and  he  over  to  have  39  £.  3.  ss. 
in  value  against  the  vouchee.    If  the  vouchee  doe  appeare,  and  14H.6.7. 
after  make  default,  then  parvum  cape  ad  valentiam  is  awarded;  i7^-3*4i- 
and  if  he  make  default  againe,  then  judgement  as  before.    But  1 1  hI'^^'^^. 
if  the  sherife  retume,  that  the  vouchee  nath  nothing,  then  after  ^  £.'  3.  ig.* 
writs  of  alias  and  pluries,  a  writ  of  sequatur  sub  sua  periado  F.N.B.  134* 
shall  be  awarded;  and  if  the  like  retume  be  made,  then  shall  i35- 
the  demandant  have  judgement  against  the  tenant ;  but  he  shall  (^^°^'  ^^'  **^ 
not  have  judgement  to  recover  in  value,  because  the  vouchee  was 
never  warned,  and  it  appeareth  that  he  hath  nothing*    But  in 
the  mead^  cape  ad  valaUiam,  it  appeareth  that  he  mith  assets, 
and  his  making  ddkult  after  summons  is  an  knplyed  confession  of 
the  warranty.    And  it  is  called  a  sequatur  sub  suo  peri' 

[iOSTI  ^'^f  because  the  tenant  shall  Ipie  his  0:^  land  witnout 
a.  J  *^7  recomoence  in  value,  unlesse  he  upon  that  writ  can 
bring  in  the  vouchee  to  warrant  the  land  unto  him: 
and  if|  at  the  sequatur  sub  suopericuh,  the  tenant  and  the  vouche^  (PqtL  399.) 

make 


102.a.} 


Glouc.  C.  12. 
F.N.B.6.C. 


(Cro.  Jam.  4. 
1  Ro.  Abr.  95. 
F.  N.  B.  94.) 


Brit.  174. 


W  47  H.  3. 
Disclaim.  35. 
1611.7.  I. 
20  E.  a.  tit. 
Nuper  Ob.  14. 
F.  N.  B.  197, 
&  151.  b. 
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31  £.  3. 
5o£.3,33,&c. 
(Doctr.  Plac. 

131.) 

[f]i4H.3. 
Ut.  Disclaim. 

B.33. 
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make  default,  and  the  demandant  hath  judgmr-' 
tenant,  and  after  brings  a  scire  Jaoias  to  have 
tenant  may  have  a  ivarraniia  carice^  and  if  he  wei 
a  stranger,  he  may  vouche  again ;  but  if  he  h; 
recover  in  value,  he  shall  never  have  a  laarrantia  c 
againe,  for  by  this  judgement  to  recover  in  value 
of  the  warrantie.    And  you  shall  finde  in  bookes 
a  single  voucher,  and  that  is  when  there  is  but  on 
with  a  double  voucher,  and  that  is  when  the  voi 
over;  and  so  a  treble  voucher,  &c.     Againe,  ; 
there  also  a  foraine  voucher ;  and  that  is,  when  tfi 
impleaded  within  a  particular  jurisdiction,  (as  in 
like)  voucheth  one  to  warranty,  and  prayes  that  h 
moned  in  some  other  county  out  of  the  jurisdictio: 
This  is  called  a  foraine  voucher,  but  might  more 
a  voucher  of  a  forainer,  de  Jbrinsecis  vocatis  ad  u 
Note,  that  by  the  civill  law  every  man  is  bound 
thing  that  he  selleth  or  conveyeth,  albeit  there 
warranty ;  but  the  common  law  bindeth  him  noi 
be  a  warranty,  either  in  deed  or  in  law ;  for  ca 
shall  be  said  more  at  large  in  the  Chapter  of  W 
Third  Booke. 

'^  The  lord  (if  he  tvittj  may  disdaime  in  the  sei^ 
daime,  disdamare^  is  compounded  o(de  and  damo^ 
utterly  to  renounce  the  seigntorie. 

[a]  Note,  there  be  divers  kinds  of  disdaymer,  tl: 
disclaimer  in  the  tenancie ;  a  disdaymer  in  the 
disclaymer  in  the  seigniorie ;  whereof  Littleton  hei 
case. 

[h]  But  if  the  tenant  in  frankalmoigne  brine  a  ^ 
against  his  lord,  the  lord  cannot  disclayme  m  H 
because  he  cannot  hold  of  any  man  in  frankalmoig 
donor  and  his  heires.  And  so  note  a  diversity  bet^ 
in  frankalmoigne,  whereby  divine  service  is  ma 
homage  ancestrell,  which  respecteth  temporall  se 
the  lord  will  not  disclayme  in  the  seigniory,  in  the  c 
ancestrell,  then  albeit  he  hath  not  received  hon 
warrant  the  land. 


Bract  1. 4.  253. 
b.     16H.7. 1. 
Brit.  173, 174. 
(Doctr.  Plac 
>3i.) 


47  H.  3.  Dis-        '^  Jfthe  lordf  toho  is  vouched,  hath  received  homag 
^^-  35;  Vide  not  disdaimeJ*    Therefore  it  is  good  for  the  tenant. 

to  oust  the  lord  of  his  disclaymer,  in  his  voucher  U 
the  lord  hath  taken  homage  of  him ;  and  if  he  ailed 
the  lord  offer  to  discla3rme,  the  tenant  may  cbui 
same  by  acceptance  of  homage.  And  the  reason 
cannot  disclayme  in  that  case  is,  for  that  he  hath 
humble  and  reverent  acknowledgement,  to  becom 
life  and  member  and  terrene  honour,  and  to  be  ^^^  and 

loyall  to  him,  for  the  tenements  which  he  holds  of  him,  and 
against  the  acceptance  hereof  the  lord  cannot  disclayme. 

"  Which  he  had  at  the  time  qf  the  voucher.**  Hereby  \i 
appeareth,  that  the  tenant  shall  not  be  driven  to  recover  in  value 
only  those  lands,  which  the  lord  had  from  that  ancestor^  which 
created  the  seigniory,  for  that  were  in  a  manner  imposaible^  for 
that  the  seigniory  must  ba  created  before  time  of  memory ;  and 
the  first  creation  of  the  seigniory  did  not  create  the  warranty,  but 

the 


**    I 

■  I. 
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I     *he  cuntinuance  of  both  ades  time  out  of  minde  created  the  war- 
.  I       mty.    And  that  is  the  reason  that  a  writ  of  annuity  shall  not 

:]  Ije  against  theheireby  prescription;  because  it  cannot  be  [c] 46 £.3. 5.1k 
aowne,  whether  he  hath  any  lana  by  descent  from  the  said  10  £.  4. 10.  k 
i  ;•[     loestor,  that  first  granted  the  annuity.    And  here  is  a  point  ^dH.  6. 74. 
jjk     orthy  of  observation,  that  in  the  case  of  homage  ancestrell  ^^t?*^'^^* 
^  :  \     'hich  is  a  special  warranty  in  law)  by  the  authority  of  Littleton,  |.  i^/b.  jk^, 
:  1^      e  lands  generally^  that  the  lord  hath  at  the  time  of  the  voucher, 
*  •      all  be  lisble  to  execution  in  value,  whether  he  hath  them  by 
7  *      scent  or  purchase.    But  in  the  case  of  an  expresse  warrantie, 
;  :  "*  3  heire  shall  be  charged  but  only  for  such  lands  as  he  hath  by 
'/ '  ^  9cent  from  the  same  ancestor  which  created  the  warranty. 
i  :  ^  Note  what  privilege  this  ancient  warranty  (created  by  opera-  s8£.  1.  Vouch. 
"  •  M  n  of  law)  nath  more  than  the  expresse  warranty.    And  S9  ^''    ^^''* 
:  y  VL  may  observe,  that  in  thb  caaejirmwr  et  potentior  est  cperatio  j£^  i"^!*^'*®' 
I  m  is  qudm  dispostHo  hominis.  \    . 

I  •,  ''  At  the  time  qfthe  voucher^  or  any  time  after.**  This  |8  evident  so  B-  $•  8- 

;  m  .d  worthy  of  oiligent  observation,  viz.  that  the  lands  of  the  ^^  3*  '* 

^  \   uchee  shall  be  liable  to  the  warranty  that  the  vouchee  hath  at  \^  Kt.^Keeov. 

*  /  e  time  of  the  voucher,  for  that  the  voucher  is  in  lieu  of  an  inYals.3.  16  B. 
\  ^  ''ion ;  and  in  a  toarantia  carta,  the  land  which  the  defendant  3.    Vouch.  85. 

•  *•  h  at  the  time  of  the  writ  brought,  shall  be  lyable  to  the  ip'E'S-  Vouch, 

\       rranty.  I\x   ^Jt-Bt^ 

:  m  Jpon  a  judgment  in  debt,  the  plaintife [d\  shall  not  have  \^t^     '^ 
,  \    cution,  but  only  of  that  land  which  the  defendant  had  at  the  [cQ  9  H.  4. 14. 
i  ^  e  of  the  judgment,  for  that  the  action  was  brought  in  respect  4^  £•  S-  ^• 
^  of  the  person,  and  not  in  respect  of  the  Lmd.    But  if  ^.^^  ?''• 

^'*"'  an  action  of  debt  be  brought  cC^  against  the  heire,  IjJjcJt^g. 
and  he  alieneth,  hanging  the  writ,  yet  shall  the  land  (i  Ro.  Abr/ 
which  he  had  at  the  time  of  the  original  purchase,  be  ^.  891*  899.) 
^  rged,  for  that  the  action  was  brought  against  the  heire  in  Hs^A^pl. 
j^  lect  of  the  land.    [«]  If  a  man  be  nonsuit,  the  land  only  ^Ij^j^i^  _«\ 
,^  ch  he  had  at  the  time  of  the  amerciament  assessed,  shall  be 
I*  rged,'  and  not  that  which  he  had  at  the  finding  of  the  pledges. 
y    we  amerciament  is  not  in  respect  of  the  land,  but  of  his  want 
; '  >rosecution,  which  was  a  default  in  his  person.    But  the  issues 
/  a  juror  shdl  be  levied  upon  the  feoffee,  albeit  ihey  were  not 
^    before  the  feoffinent,  because  he  was  returned  and  swome  in 
h  )ect  of  the  land.    Note  the  diversity. 

^  fa  man  give  lands  in  fee  with  warranty,  and  binde  certaine  ^  1^*  ^* 
;   •  Is  speciiuly  to  warranty,  the  person  or  the  fboffi>r  is  horeby  Xj*^^?f *' 
id|  and  not  the  land,  unlesse  he  hath  it  at  the  time  of  the  1^]  \  *      * 
::her. 


:>  )2l 
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I 


^A  ND  it  is  to  be  understood,  that  in  every  case  where  the  lord  may  dis" 
claime  in  his  seigniorie  by  the  law,  and  of  this  he  will  disclaime  in  a 
eourt  of  record,  his  seigniorie  is  extinct,  ana  the  tenant  shall  hold  of  the 
lord  next  paramount  to  the  lord  which  so  disclaimeih.  But  if  an  aboot  or 
prior  be  vouched  by  force  of  homage  ancestrell,  S^c.  albeit  that  he  never 
tooke  honMse,  S^c.  yet  he  cannot  disclaime  in  this  case,  nor  in  any  other 
case;  for  theif  cantiot  take  away  or  devest  a  thing  in  fee,  which  hath  beene 
tested  in  their  iouse* 

""HIS 
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**TJIS  seigniorie  is  extinct^  and  tie  Unant  shall  hold  ^f  the  lori 
next  paramountf  fy:.**    Here  two  thhi^are  to  be  obserred : 
first,  that  oy  this  disclayiner  in  the  seigmoiy,  the  leigniorj  is 
[f\  extinct  in  the  land. 

Secondly,  that  after  the  dlsclaymer  the  tenant  shall  hold  of  the 
next  lord  paramount  bj  the  same  services  as  the  mesne  so  dis- 
clajmiog  held  before. 


VideBritton, 
toLffi.  no. 
(Doctr.Fbc. 

[/146E.3.7. 
S3E.4.36' 


Vide  Sect.  143. 


14H.6. 19. 

%  H.  6.  9. 

37  Am.  6. 
Co.3.7a»&c 
Deaoeaod 
Chmpter  de 
Vorwich  ca«e. 


40  E.  3.  37. 
6  £•  4*  1  • 

6  £.3. 51*53- 
(7  Co.  10, 11.) 


idE.4.a.  t. 
31  H.  7.  ao. 


**  If  an  albot  or  prior  he  vouched,  Sfc*  albeit^  ^c.  yet  he  cannot 
disclaimer  if^cT  Here  it  appeareth  of  the  lord's  siae,  that  con- 
tinuance of  bloud  is  not  necessa^ ;  but  yet  there  most  be  ^Tity 
of  succession  time  out  of  minde  m  one  politicke  body ;  for  if  that 
body  be  once  dissolved,  though  a  new  one  be  foundea  of  the  same 
name,  and  all  the  possessions  be  granted  to  them,  yet  the  homage 
ancestrell  is  gone.  But  if  a  prior  and  covent  be  translated,  con- 
currentibus  kits  fua  in  jure  requirunhLr,  to  an  abbot  and  covait, 
or  to  deane  and  chapter,  there  the  homage  ancestrell  remaines ; 
for  though  the  name  be  changed,  yet  the  body  was  never  dis* 
solved,  but  in  effect  it  remaineth  still.  If  the  body  politique 
were  founded  within  time  of  memory,  there  cannot  be  homage 
ancestrell,  for  that  continuance  £Euleth ;  and  though  ancestor  is 
ever  properly  applyed  to  a  naturall  body,  yet  it  is  odled  homage 
ancestrell  wnen  the  tenure  is  of  a  body  politique,  for  that  it  is 
ancestrell  of  the  tenant's  side.  But  on  the  other  side,  an  abbot 
or  prior  cannot  hold  by  homage  ancestrell ;  for,  as  appeareth  by 
Littleton's  examples,  it  must  ever  be  ancestrell  on  the  tenants 
side.  And  where  Littleton  putteth  his  case  of  an  abbot  or  prior, 
the  same  law  is  of  a  bishop,  deane,  archdeacon,  prebend,  parson, 
vicar,  and  the  like.  Another  thing  here  to  be  observed  is,  that 
an  abbot  or  prior  cannot  disdaime,  &c.  for  regularly  it-is  true, 
.quid  meliorem  conditionem  ecclesia  siue  facer e  potest  prakUuSy 
aeteriorem  nequaqvams  and  againe,  ecclesia  sua  con» 
ditionem  meliorem  Jacere  ocjr  possunt  sine  consensu^  de-  riOSTI 
teriorem  non  possunt  sine  consensu.  And  therefore  ^'^  I  •,  *] 
abbot,  prior,  bishop,  deane,  archdeacon,  prebend, 
parson,  vicar,  or  any  other  sole  corporation,  that  is  seised  in 
outer  droit,  cannot  disclaime ;  because,  as  Littleton  saith,  they 
alone  cannot  devest  any  fee  which  is  vested  in  their  house  or 
church.  For  the  wisdome  of  the  law  would  never  trust  one  sole 
person  with  the  disposition  of  the  inheritance  of  his  house  or 
church.  But  an  anbot  and  prior  had  their  covent,  the  bishop 
his  chapter,  the  parson  and  vicar  their  patron  and  ordinarie,  and 
the  like  of  other  sole  corporations,  without  whose  assent  they 
could  passe  away  no  inhentance. 


6£.3.5ii53- 


"  They  cannot  take  aivay  or  devest  a  thins  injee,  4*^."  ITiese 
generall  words  have  certame  exceptions ;  for  m  a  quo  toarrantOf 
at  the  suit  of  the  king,  against  a  bishop,  abbot,  or  prior,  for 
franchises  and  liberties,  if  the  bishop,  abbot,  or  prior,  disclaime 
in  them,  this  should  bind  their  successors.  If  an  abbot  or  prior 
had  acknowledged  the  action  in  a  writ  of  annuitie,  diis  should 
have  bound  the  successour-;  because'  he  cannot  falsifie  it  in  an 
higher  action,  and  there  must  be  an  end  of  suits.  Expedit  reipuh' 
KoBf  ut  sitjinis  litiunt.  But  if  the  abbot  levie  afine,  or  acknowledge 
the  action  in  a  pracipe  duod  reddat^  the  successor  shall  be  bound 
pro  tempore,  but  he  may  nave  a  writ  of  right,  tod  recover  the  land. 

7  R.  s.  Abbot  7.    iftH.  4. 11.    ao  H.  6.  fo.  ultimo.    4H.  7.9*    aH.  4.6.    34  As*,  p.  7. 
i4&4:th.  AbbotB.    8  £.3.98.    (3  H.  8.  7. 


38  E.  3.  sa- 
le E.  3.  tit. 
Abbot  13. 
10  K  3.  tit 
Abbot  19. 
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**  By  farce  cfhwna^  ancesttell,  SfcP    Here  ffy^O  implyeth  or 
by  any  other  warrantie  [t],  as  by  the  reasoDy  wbich  our  authour  [d  la  H.  8. 7. 
here  yieldeth,  appeareth. 

<*  A  iking  infeeV    [i]  For  if  in  an  acstion  of  debt  upon  an  obli-  W7  R  a-  «t. 
sation  against  an  abbot,  the  abbot  acknowledgeth  the  action,  and  ^jle^^^^l^ 
dieth,  the  successor  shallnot  avoid  execution,  though  the  obliga-  nbove. 
tion  was  made  without  the  assent  of  the  covent;  for  he  cannot  (6  Co.  8.  a.) 
fijsifie  the  recoverie  in  an  higher  action,  ef  rti  judictAa  pro  veri- 
tateacdpkur^  and  this  is  but  a  chattell.    And  so  it  is  of  a  statute 
or  recognisance  acknowledged  by  an  abbot  or  prior. 


Sect.  147. 

J^LSOt  if  n  man,  which  holds  his  land  by  homage  ancestrel,  alien  to 
"^  another  in  fee,  the  alienee  shall  doe  homage  to  his  lord:  but  he  holdeth 
not  of  his  lord  by  homage  ancestrell;  because  the  tenancie  was  not  continued 
in  the  blood  of  the  ancestors  of  the  alienee  \  neitlier  shall  the  alienee  have  war' 
rantie  of  the  lafid  of  his  lord;  because  the  continuance  of  the  taumde  in 
the  tenant  and  to  hts  bloud  by  the  alienation  is  discontinued.  And  so  see, 
that  if  the  tenant,  which  holdeth  his  land  of  his  lord  by  homage  ancestral 
alieneth  in  fee,  though  he  taktth  an  estate  againe  of  the  alienee  in  fee,  yet 
he  holds  the  la/kd  by  homage,  but  not  by  homage  ancestrelL 

**   J  LIEN  to  another  in  feeT    For  hereby  the  privi^  of  the 
estate  is  ahered,  and  the  continuance  of  it  in  the  bloud  of 
the  tenant  is  dissolved.    But  if  the  tenant  maketh  a  lease  for  life, 
or  a  gift  in  taile,  this  is  a  continuance  of  the  privide  and  estate  in 
the  tenant  in  respect  of  the  reversion  that  remaineth  in  him;  for 
the  fee,  wbereof  Littleton  heere  speaketh,  was  not  out  of  him. 
But  if  the  tenant  maketh  a  feoffinent  in  fee  upon  condition,  and  (Poit  aoa.  a.) 
dieth,  his  heire  performeth  the  condition,  and  re-entreth,  the 
homage  ancestrel!  is  destroyed  in  respect  of  the  interruption  of 
the  continuance  of  the  privitie  and  estate;  and  this  case  was  put 
and  not  denied  in  the  argument  [m]  of  the  case  betweene  the  lord  [m]  1  Micb.  14 
CronnwM  and  Andrewes,  Mich.  14  6c  15  £/»•  which  I  myselfe  « is^^s* 
heard  and  observed.    As  i£cestuy  que  use  had  made  a  feomnent  6  H.  7* 
in  fee  upon  condition,  and  entred  for  the  condition 

[10371  broken,  ne  should  have  detained  the  land  cc^  against  (F.  K.  B.  136-) 
1^   J  the  feofiees  for  ever,  for  that  the  estate  and  privitie  was 
for  the  time  taken  out  of  the  feofiees,  and  tnereby  dis- 
solved for  ever.     But  if  the  land  were  recovered  against  the 
tenant  upon  a  fSunt  title,  and  the  tenant  recover  die  same  againe 
in  an  action  of  higher  nature,  there  the  homage  ancestrell  re- 
maines;  for  the  ri^t  was  a  sufficient  meane  for  the  continuance* 
So  it  is  if  he  had  reversed  it  in  a  writ  of  error,    [n]  If  the  alienee  M  5  £•  3*per 
be  impleaded  in  Littleton'n  case,  and  vouche  the  alienor  that  held  ^aatrel. 
by  honu^  ancestreO,  albeit  he  commeth  in  by  fiction  of  law 
to  many  purposes  in  privitie  of  his  former  estate,  yet  to  this 
purpose  he  cannot  come  in  as  tenant  by  homage  ancestrell,  be- 
cause of  the  discontinuance  of  the  estate  and  privitie,  and  as 
Littleton  saith,  the  tenancy  was  not  continued  in  the  bloud. 
[d]  And  BriUon  saith,  et  came  ascun  nejuedent  soit  vouche  per  W  Britton,  fel. 
homage,  et  le  seigniour  tende  de  averrer,  que  le  tenement,  dount  U  * '®'  ** 

v&uche, 
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vouche^Juk  irandate  hon  dd  sanke  dd  primer  purchtuoTy  perfioff* 
ment  ouper  ascun  outer  trandoHon 
de  voucner  sonjeqffbr  ou  set  heires 


38  E.  3.  !io.  **  Though  he  taketh  an  estate  againe  of  the  alienee  injee^  Sfc^ 

ii¥L,^,^'i,  For  the  cause  aforesaid,  in  respect  of  the  interruption  of  the 

17  £.  3. 47.  privitie  and  continuance  of  the  estate.    And  herewith  agreeth 
^'73*  74-  our  bookes  in  cases  of  warranties  in  deed,  or  warranties  in  law. 

18  E.  3!  56.  ^®®  ™°'®  ®^  ^*  ^^  ^^  Chapter  of  Warranties. 

x6  £.  3.    Voacher  87.    18  £.  3.  30.    44  £.  3.    litt  foL  169. 


Sect.  148. 

yd  LSO,  it  is  said,  that  if  a  man  holds  his  land  of  his  lord  by  homage 
and  fealty,  and  he  hath  done  homage  and  fealty  to  his  lord,  and  the 
lord  hath  issue  a  son,  and  dies,  and  the  setgniorie  discendeth  to  the  sonne ;  f  n 
this  case  the  tenant,  which  did  homage  to  the  father,  shall  not  doe  homage 
to  the  Sonne ;  because  that  when  a  tenant  hath  once  done  homage  to  his  lord, 
he  is  excused  for  terme  of  his  life  to  doe  homage  to  any  other  heire  of  this 
lord.  But  yet  he  shall  doe  Jealtie  to  the  sonne  and  heire  of  the  lord, 
although  he  did  fealtie  to  his  father. 


*^  QHALL  not  doe  homage  to  the  sonne.**  I£  A.  holdedi  of  B. 
as  of  the  manor  of  Dale,  whereof  B.  is  seised  in  taile ;  B. 
discontinueth  the  estate  taile,  and  taketh  backe  an  estate  in  fee 
simple;  A.  doth  homage  to  B.  B,  dietli  seised,  the  issue  in  taile 
entreth;  A.  shall  doe  homitfe  agune  to  the  heire  in  taile  of  ^. 
(Post.  348.  a.)    because  he  is  remitted  to  we  estate  taile;  and  the  state  in  fee 

that  his  father  had,  in  respect  whereof  the  homage  is  done,  is 

vanished,  and  the  heire  in  taile  is  in  of  a  new  estate,  in  respect 

[p]  Britton,       whereof  he  ou^ht  to  doe  a  new  homage,    [p]  But  regularly  it  is 

175' 17^'  true,  which  Littleton  saith,  that  when  a  tenant  hath  done  once 

homage  to  his  lord,  he  is  excused  for  terme  of  his  life  to  make 
homage  to  any  other  heires  of  the  lord.  Qut  he  shall  doe  fealtie 
to  his  sonne,  albeit  he  hath  done  fealtie  to  the  &ther. 


ccJ-  Sect:  149- 


ydLSO,  if  the  lord,  after  the  homage  done  unto  him  by  the  tenant, 
grant  the  service  ofhts  tenant  by  deed  to  another  in  fee,  and  the  tenant 
atturneth,  S^c.  the  tenant  sha(l  not  be  compelled  to  doe  homage*  But  he 
shall  doe  fealty,  altho*  he  did  fealty  before  to  the  grantor;  for  fealty  is 
incident  to  every  atturnement  of  the  tenant,  when  the  seigniory  is  granted. 
But  if  any  man  be  seised  of  a  mannor,  and  another  hol&  of  him  the  land, 
as  qfthe  mannor  aforesaid  by  homage,  which  tenant  hath  done  homage  to 
his  lord  who  is  seised  of  the  mannor,  if  afterwards  a  stranger  bringeth  a 
praecipe  quod  reddat  against  the  lord  of  the  mannor,  and  recovereth  the 
mannor  against  him,  ami  sues  execution ;  in  this  case  the  tenant  shall  againe 
doe  homage  to  him,  which  recovered  the  mantior,  although  he  had  done 
homage  before  \  because  the  estate  of  him,  which  received  the  first  homage,  is 

dented 
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defeated  by  the  recovery,  and  it  shall  not  lye  in  the*  power  of  the  tenant  to 
falsijie  or  defeat  the  recovery  which  z^as  against  his  lord,     And  so  see  a 
diversitie  in  this  case,  where  a  man  commeth  to  a  seiguiorie  by  recovery,  and 
where  becommeth  to  the  same  hy  discentor  grant, 

**    AL  SO,  if  the  lord,  8fc,  grant  the  service  of  his  tenant  hy  deed,  Britton  176. 
^c."  Note  a  diversitie,  when  the  lord  alieneth  the  seigniorie,  IsE-itit. 
and  when  the  tenant  alieneth  the  tenancy;  for  when  the  tenant  ^  ^^'car^* 
hath  done  homage,  and  the  seigniory  Lb  transferred  to  another,  g\, 
either  by  the  act  of  the  party  as  alienation,  or  by  act  in  law  as  (8  Co.  10a.) 
descent,  yet  the  tenant  shall  not  iterate  homage,  as  he  shall  da 
fealty;   but  when  the  tenant  doth  homage,  and  alieneth  the 
tenancy,  there  is  a  new  tenant,  which  never  did  homage,  and 
therefore  he  ought  to  doe  homage  to  the  lord,  albeit  his  alienor 
had  done  it  before.    And  it  is  to  be  observed,  that  none  shall 
doe  [*]  homage,  but  the  tenant  of  the  land  to  the  lords  of  whom   [*]8£.4.27.b. 
it  19  holden ;  and  therefore  if  homage  be  due  to  bo  done  by  the 
tenant,  '^  the  tenant  alieneth  the  mnd  to  another,  the  alienor 
cannot  be  compelled  to  doe  homage. 

**  Atturneth,  4'c-'*    Here  by  fS^cJ  is  to  be  understood,  that 
albeit  he  pay  his  rent,  performe  his  annual  services;' 
n047I  ^^^  ^^  lealtie,  qc^  which  is  a  part  of  homage,  yet 
I     u    '\  homa^  he  shall  not  doe. 

**  ^ut  if  any  man  be  sased  qfa  manngr,  4^/'    ^ere  it  ^Jj^a^^ 
eth,  that  the  c^se  of  the  recpy^ry  of  the  s^ igniofii^  ^iffer^^  fxojpf^ 
the  alienation  of  the  lord,  which  is  his  owne  act,  or  the  descent  Vid.  Sect.  551. 
of  the  seigniory  to  the  heire,  which  is  an  act  in  law.     And  the  33  £.3. 
reason  of  this  diversitie  is,  for  that  by  the  recoverie  the  state  of  Avowrie  355. 
him  that  received  the  homage  is  defeated ;  for  it  shall  not  lie  in  37  H.  6.  33. 
the  mouth  of  the  tenant  to  falsifie,  or  to  frustrate  or  defeat  the  2^7  11^ 
recovery,  which  was  against  his  lord  of  the  mannor  or  seigniory,  Dact.  ^  Stud. 
for  that  the  tenant  had  nothing  therein,  and  every  man  by  law  fo).'45.' 
ought  to  meddle  in  such  cases  with  that  which  belonged  unto  *^^  8-    ^y^' 
him,  which  is  worthy  of  observation  concerning  falsifying  of  ^'* 
recoveries. 

Note,  that  to  falsifie,  in  legall  understanding,  i^  to  prove  &]se, 
that  is,  to  avoyd,  or,  as  Littleton  here  saith,  to  defeat,  in  Latine 
falsare,  seufUsfficare,  [i]  /alsumfacer(%  [0  7  H.  8, 

BiU  since  Littleton  wrote,  it  is  recited  by  a^t  of  parliament,  ^P*  4> 
that  whereas  d^yen*  &c.  hay^  suffered  reppyeries  against  them  of 
fivers  manj^orsi  &c.  for  t^be  |i^erfo|ripapjce  of  their  wills,  (or  the 
suretie  qf  their  wives  joyntu^es,  &c.  an/d  tbp  recoverqrs  had  no 
remedy  to  ^ompell  the  freeholders  and  tenants^  &c,  to  attourne 
unto  them,  nor  could  by  order  of  law  ^tainiei  to  the  rents,  ser- 
vices, &c.  that  act  doth  give  the  recoyerors  power  to  distreyne 
mi  avow ;  whereupoi^  many  have  Uipugib^,  that  this  dotli  im* 
piigne  Z,iuleton6  case  of  the  recoyery.    But  tfi^inguendum  est, 
Liftleton  inten^ethhis  case,  either  up^jji  a  re9oyi^ry  by  title,  (for 
lie  faith,  th^t  t^  £|^te  of  the  tenant  in  tjie  recoyery  is  defeated) 
or  without  9pj  conscijit  upon  pretence  of  title,  which  is  all  onei 
fof  the  tenant  cannot  falsifie,  and  the  lord  should  avow  as  one 
that  came  in  of  a  former  title.    And  Littleton  hath  good  authority 
in  law  to  warrant  [a]  his  opinion,  and  the  statute  of  7  H.  8,  ex-  M  39  H.  6.  22, 
tendeth  to  common  recoveries  had  by  consent  and  agreement,  ^S'^'^t 
Y0L.I.  Dd  as  3.5W.&". 


104.b.  105.a.]  Of  Homage  Auncestrel.   L.2.C.7.S.150* 

as  appeareth  by  the  act  itselfe,  which  then  was,  and  yet  is  a 
common  assurance  and  conveyance,  whereof  the  law  taketh 
notice,  and  whereupon  (as  appeareth  by  the  act)  an  use  might  * 
be  limited.  So  as  it  is  apparent,  that  such  recoverors  came  in 
meerely  under  the  state  or  the  lord,  Sec,  and  had  no  remedy 
(as  the  statute  saith)  to  compel!  the  freeholders  and  tenants  to 
attoume,  and  without  attoumement  could  neither  distreyne  nor 
avow.  Wherefore  this  statute  gave  recoverors  remedy  to  dis- 
treyne, and  a  forme  to  avow  and  justifie,  which  they  had  not 
ben>re,  as  it  appeareth  by  the  Doctor  and  Student^  who  lived  at 
that  time.  The  bodie  of  the  act  is,  That  such  recoverers  miw 
distreifne  and  make  avawriCf  S^.  as  those  persons  against  tohom  the 
said  recoverie  »,  should  have  done^  SfC*  if  the  same  recovery  had  net 
been  hady  and  have  Wee  remedies  SfC. 
«8  H.  8.  Dyer  If  a  man  had  made  a  lease  for  yeares  to  begin  at  Michadmasj 
41'  reserving  a  rent,  and  before  Michadmas  he  had  sufiered  a  com- 

mon recovery,  the  recoveror  should  distreyne  for  that  rent,  which 
the  lessor  before  the  recovery  could  not.  But  if  the  recove^ 
had  not  beene  had,  then  be  might  have  distreyned,  ai^d  so  it  is 
within  the  statute.  But  if  a  fine  had  beene  levied  of  a  mannor» 
and  before  attoumment  the  conusee  had  suffered  a  common  re- 
(Pott.  115.  a.  covery,  the  recoveror  should  not  distreyne,  &c.  because  the 
^^*^^  conusee  against  whom  the  recovery  was  had,  could  not. 

But  this  act  extended  onely  to  distresses  and  avowries  for  rents» 
services,  and  customes,  and  gave  also  a  forme  of  a  qxtare  impedit. 
But  upon  this  statute  it  was  nolden,  that  the  recoveror  could  not 
have  an  action  of  debt  against  the  lessee  for  yeares,  nor  an  action 
of  wast  against  tenant  for  life  or  yeares;  and  therefore  remedy 
m H.8.cap.  15.  was  provided  in  these  cases^  by  the  statute  of  31  i/.  8. 


Sect.  150. 

J1 LSO,  if  a  tenant^  which  ou^ht  by  his  tenure  to  doe  his  lord  homage^ 

commeth  to  his  lord,  and  saith  unto  him.  Sir,  I  ought  to  doe  homage 

unto  ycufor  the  tenements  which  I  hold  of  vote,  and  I  am  here  ready  tome 

homage  to  you /or  the  same  tenements;  and  therefore  I  pray  youy  that  you 

woula  now  receive  the  same  from  me. 

''  QOMME TH  to  his  lordr    The  tenant  ought  to  seeke  the 

lord  to  doe  him  homage,  if  the  lord  be  within  England; 

for  this  service  is  personall  as  well  of  the  lord's  side  as 

of  the  tenant's  side,  for  law  (^  reouireth  order  and  de-  Pi  0571 

BractoQ,  fbl.       cency.     And  therdbre  Braeton  saith,  et  sciendum,  quid  I     »    j 

80.  a.    And       iUCf  qui  homagium  suumjkcere  debet,  obtentu  reverentia 

^""  ^'h ^  *'7*'  quam  debet  domino  suo,  adire  debet  dominum  suum  ubicunque  £n- 

iS?      ^'*"      ventusjuerit  in  regno,  vd  alibi  si  possit  commodS  adiri,  et  non 

tenetur  dominus  auarere  suum  tenentem,  et  sic  debet  homaguem 
eifacere.  And  tne  same  law  it  is  for  fealty;  and  the  diversity 
between  these  services  and  the  rent  is,  because  that  these  are 
personall,  and  the  rent  may  be  payd  and  received  by  other,  and 
therefore  a  tender  of  the  rent  upon  the  land  is  suffiaent. 


Sect. 
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Sect.  151. 

A  ND  if  the  lord  shall  then  refuse  to  receive  this,  then  after  such 
refusall  the  lord  cannot  distreine  the  tenant  for  the  homase  behinde, 
before  the  lord  requireth  the  tenant  to  doe  homage  unto  him,  ana  the  tenant 
refuse  to  do  it. 

AND  the  reason  hereof  is,  for  that  when  the  tenant  hath  done  Vide  Bnurton, 

his  endeavour  and  duty  to  offer  his  corporaU  senrice,  and  the  foh  83. 
lord  refuseth  the  same,  or  doe  not  accept  his  service  upon  his  ^"^  >7i>i79* 
tender  thereof,  (which  is  a  refusaU  in  law)  then  the  law,  in  ^j  Aw^pt^ 
respect  of  the  lord's  fault,  requireth  that  before  the  lord  can  so  K  3. 
distreine  for  it,  that  he  doth  require  the  tenant  to  doe  that  ser-  Avowry  393. 
vice ;  and  if  he  either  refuse  to  doe  it,  or  doe  it  not  when  he  is  46  £•  3-  9- 
required,  it  is  a refiisaU  in  law.  L  £4^7. 

90 H. 6.31.      (9  Co.  79) 


.  Sect.  152- 

^  LSO,a  man  may  hold  his  land  by  homage  auncestrell,  and  by  escuage, 
'^  or  by  other  knights  service,  as  weU  as  he  may  hold  his  land  by  homage 
ewKCstrell  in  socage. 

Q  O  as  homage  ancestrell  may  belong  as  wel  to  a  tenure  by 
escuage  or  knights  service,  as  to  a  tenure  in  socage,  or  to  a 
tenure  in  nature  of  socage;  whereof  there  hath  somewhat  been 
spoken  in  the  Chapter  of  Socage  (1 ). 

Chap. 


(1)  The  statute  .of  it  Cha.  2,  having  taken  away  aB  tenure  bu  hotnageSh 
general  words,  without  any  exception  either  express  or  impHed  of  homage 
auncestrelf  the  latter,  though  not  particularly  named,  yet  as  being  one  species 
of  homage,  was  virtually  included.  See  12  Cha.  a.  c.  34.  s.  i,  2.  But  most 
probably  it  had  expired  before  the  statute;  for  lord  Coke  doubted,  whether 
even  in  his  time  there  was  any  relique  of  this  tenure.  Ante  100.  b.  An  early 
extinction  of  homage  auncestrel  is  easily  accoimted  for,  by  recollecting,  that 
a  double  vrescription,  one  in  the  lord's  blood  and  another  in  the  tenant's,  or  a 
privity^  ot  succession  time  out  ofmindf  which  was  much  the  same  in  effect,  was 
essential  to  homage  auncestrd :  and  consequently,  that  if  one  alienation  either 
of  the  seigniory  or  the  tenancy  had  been  made  within  time  of  memory,  the 
homage  auncestrel  was  destroyed,  and  it  became  simple  homage.  In  a  former 
note  we  had  occasion  to  make  a  general  observation  on  the  reason  for  Ais- 
charging  tenures  from  homagCy  and  on  the  advantages  arisins  from  it,  whilst 
it  remained,  both  to  the  lord  and  tenant,  partictdar^  to  the  Tatter,  where  the 
bomaee  was  auncestrel.  Ante  67.  b.  note  1.  We  have  only  to  add  here,  that 
though  amongst  us  homage  of  every  kindy  so  far  as  it  relates  to  tenures,  is  now 
wholly  at  an  end,  yet  so  intimately  blended  are  the  various  branches  of  one 

D  D  2  system, 
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ffS"  Chap.  8.      Grand  Serjeantie.     Sect.  153.    f  105.1 


n^ENUR  E  by  grand  serjeanty  isy  where  a  man  holds  his  lands  or  tene- 
meats  of  our  sovereign  lord  the  king  by  zuch  services  as  he  ought  to 
do  in  his  proper  person  to  the  king,  as  to  carry  the  banner  of  the  king,  or 
his  lance,  or  to  lead  his  army,  or  to  be  his  marshall,  or  to  carry  his  tmord 
before  him  at  his  coronation,  or  to  be  his  sewer  at  his  conmation,  or  his 
carver,  vr  his  butler,  or  to  be  one  of  his  chamberlaines  of  the  receipt  of  his 
exchequer,  or  to  do  other  like  services,  Sfc.  And  the  cause  why  this  service  is 
called  grand  serjeanty  is,  for  that  it  is  a  greater  and  more  worthy  service, 
than  the  service  in  the  tenure  of  escuage.  For  he,  which  holdeth  by  escuage, 
is  not  limited  by  his  tenure  to  do  any  more  especiall  service  then  any  other, 
tshich  holdeth  by  escuagt,  ought  to  doe.  But  he,  which  holdeth  by  grand 
serjeanty,  ought  to  doe  some  speciall  service  to  the  king,  which  he,  that  holds 
by  escuage,  ought  not  to  doe, 

[a]  Giiny.  "  fJTEN  URE  by  grand  serjeanty.'*    Serjeanty  commeth  of  the 

m  R  ^^  ^'  Vh  French  word  (serjeant)  i.  sateUes,  and  [a]  serjeantia  idem 

3  3'i'^&  84*  85  ^*^  T^^  servitium.  And  it  is  called  [b]  magna  setjeaniia,  or  ser- 
lib.  i^'cap.  10.  '  janteria*,  or  magnum  servitium,  great  «ervice,  as  well  in  respect 
*  Fleta/Iib.  I,  of  the  excellency  and  greatnesse  of  the  person  to  whom  it  is  to 
cap.  10.  lib.  3»  be  done  (for  it  is  to  be  done  to  the  king  only)  as  of  the  honour 
rc?Britton  "m  ^^.  ^®  Service  itselfe ;  and  so  Littleton  himselfe  in  this  Section 
66,fol.i64!i65!  ^^f  ^^^  ^^  ^  called  magna  ierjeantia,  or  magnum  servitium,  be- 
Ockam  cap*.  cause  it  is  greater  and  more  worthy  than  knights  service,  for  this 
quod  non  ab-  is  revera  serviHum  regale,  and  not  miUtare  onely.  FUta  saith, 
lolvitur.  magna  autem  serjeantia  dici  poterit,  eum  ends  ad  eundum  cum  rare 

P,^^l^%Z  '»  ^^'•"^"'  "^"^'9^  ^^^^  ielhujusLii,  ad  patriae  tuiHo^ 
ubi  wpra.*  fif^i  feoffatus. 

'^  Of  our  lord  the  king"    This  tenure  hath  seven  speciall  pro- 

BractoMb.  9.  perties.     i.  To  be  hol&n  of  the  king  only.     3.  It  must  be  done, 

loH*^^^^  when  the  tenant  is  able,  in  proper  person.    3.  This  service  is 

ATowrj  967.  certaine  and  particular.    4.  The  reliefe  due  in  resnect  of  this 

F.  N.  B.  83.  tenare  difibreth  from  knights  service.     5.  It  is  to  be  aooe  within 

10  H.  6.  Ant.  the  realme  (1).     6.  It  is  subject  to  neither  aid  pur  f aire  fUz 

Demesne  11.  chii)aler,  oTjUe  marier.    And  7,  it  payeth  no  escuage. 

"As 


system,  and  in  subjects  of  jurispnidence  so  dependant  is  a  knowledge  of  the 
present  state  of  things  on  a  reference  to  the  ancient  one,  that  the  remnant  of 
tenures  in  this  country  can  never  be  duly  comprehended,  without  the  aid  of 
a  general  outline,  as  well  of  homage  and  its  effects,  as  of  the  other  perished 
parts  of  the  same  venerable  structure — [Note  no.] 

( 1)  Generally  the  service  of  grand  serjeanty  was  of  such  a  kind  as  necessarily 
to  be  mthin  the  realm ;  but  some  services,  which  amount  to  grand  serjeanty, 
might  be  due  out  o/'the  realm  as  well  as  imthin,  and  both  Littleton  and  Coce 
gives  us  instances  of  such  reservations.  See  Sect  153.  b«  here^  and  post. 
106.  b— [Note  111.] 


L.  2.  C.  8.  S.  153.    Of  Grand  Serjeantie.    105,  b.  10^.  a,. 

**  As  to  carry  the  banner  qf  ike  king^  or  to  had  his  army**  as H. 3. tit. 
This  ereat  service  to  the  king  may  (a^  it  appearet]^  Sf^^f^^i* 

-  ^ynn   1        v^\  ^1.  ®j      ^^J^       _^  "^^iv  Ward,  ct^ckr. 

ElOoTI  **cfCDy)  conceroe  the  warres  and  matters  ^  mihtary  ;  ^8  E.  1. 
J  ibr  some  grand  serjeanties  are  to  be  done  in  the  time  of 
war  for  the  safety  of  the  realme;  and  sop^  in  time  of 
peace,  for  the  honour  of  the  realme. 

*    ^^  Or  to  he  his  marshaU,**    [*]  If  the  kin^  giveth  lands  to  a  Ulmt.  133.) 
man,  to  hold  of  him  to  be  his  marshall  of  his  host,  or  to  be   L*]  Flcta,  lib.  1 , 
marsha]!  o£ England,  or  to  be  constable  of  England,  or  to  be  high  ^^£[-^'t)-  ^ 
steward  of  England  [f  ],  chamberlayne  of  Et^gland,  and  the  like,   gg^,    Camd. 
these  are  grand  serjanties;  and  these  and  such  like  grand  serjanties  Brit.  a86, 287. 
are  of  great  and  high  jurisdiction,  and  some  of  them  conceme  [t]  Ockani,  cap. 
matters  military  in  time,  of  war,  and  some  services  of  honour  in  Officium  Cen- 
time of  peace.     And  this  is  to  be  observed,  that  though  there  ***    *"*" 
were  divers  lords  marshalls  of  England  before  the  raign  of 
[2]  R.  s,  yet  king  R,  a,  created  Thomas  Mawbrey  duke  ^  Nor-  [t\  in  Rot 
Jhike  the  first  earie  marshall  of  England  "per  nomen  comitis  maris'  Paient.  do  anao 
challi  AngHa.  20  R.  2. 

''  Or  to  carry  his  sftoord^  ^c.  or  to  he  his  sewer  at  his  corona- 
tion^Sfc**  These  and  such  like  gran4  serjanties  at  the  kings 
coronation  are  services  of  honour  in  time  of  peace. 


To  he  one  of  his  chamherlaines,  Sfc.  or  to  do  other  like  services  J*  /^  Inst.  106.) 
also  a  tenure  by  grai^d  seijanty  to  hold  \a]  by  any  office  [a]  Vid.6iH.; 
to  be  done  in  person  concerning  the  receipt  of  the  king's  trea-  *tatut.  ^ 


sure;  Quia  thesaurus  regis  respicit  regem  et  regnwn;  arMcemus  * ° £*.?*/', V* 

regius  est  anima  reip*    So  it  is  firmamentum  heUi^  et  omamentum  ^  H.8.ca.  s. 

pacis.  34.&6H.  8. 

MUites  camerarii  dicuntur,  quia  pro  camerariis  ministrant;  and  ca.  16. 

concerning  their  office,  this  is  tfie  e^ct,  as  Ockam  fb]  saith,  "  5*  ^  *"•  ** 

ojicium  calterariorum  in  recepta  consistit  in  tribus,  scUicet!  clave^  PkCam.sio7, 

arcarum,Sfc.bajulant,f,ecuntamnumeratamponderant,  et  per  cen-  ^'^' 

tenas  libra*  in  formulas  mittunt.     But  discontinuance  in  effect  ^]Odcam,cap. 

hath  worne  out  their  office.    And  yet  they  continue  their  name,  ^"!*****^^t?V 

and  keepe  the  keyes  of  the  treasurie  where  the  records  doe  2u»l?lburiemils 

Jye-  in  Jibro  Nigro 

sub  costodiii  camerarioruiu. 

And  another  saith,  camerarius  dieitur  ^  camera,  quia  camera 
est  locus  in  quern  thesaurus  recoUigitur,  vel  conclave  in  quo  pecunia 

rfiservaiur.    3o  as  caHnerarius  in  legall  signification  ^  custos  regu  Rot.clauj.6£.i. 

census:  and  WiUidmus  de  Bellocampo comes  fVarvoici  held qfficium  memb.  1. 
camerarii  in  scaccario. 

Or  by  my  Qffice  qpucemi^g  the  administration  of  justice,  quia  Ex  Iectur4 

ju8titi4jl(rmatur  solium.  Marrowe. 

It  8{^>eareth  by  an  ancient  record,  [c]  that  Varianus  de  Sancto  [c]  £x  inqulsi- 

Petro  tenuit  de  domino  rege  in  capite  medietatem  serjanticc pacts  per  tione  post  mor- 

acrxOthiaa  inveniendi  decern  servientes  pacis  ad  custodiendam  pacem  samrto^Petro  ^' 

in  Cestrid.  4  E.  2.  C'csf! 

See  Ockam  of  the  first  institution  and  ancient  order  of  the  ex-  Vid.  7  Ass.  12. 

chequer,  2>i^  4  £^tt.  913,  the  usherie  of  the  exchequer  holden  7S-3-57- 
by  grand  seijanty. 

"  JUke  services,  tfc!*  Here  Iqr  r^o»  J  ^6  Co  be  understood  other 
like  services  not  expressed,  as  partly  appeareUi  by  t^at  which 
hath  beene  Baid,  vis.  to  be  steward  or  En^nd,  conBtable  of 
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< 

England^  chamberlajme  of  England,  and  other  honourable  ser- 
vices, whereof  more  shall  be  said  in  this  Chapter. 

''  Some  speciaU  service  to  the  Jcing,**  That  is  to  sa^,  that  this 
great  service  be  specially  set  downe ;  for  it  may  consist  of  divers 
branches,  as  to  goe  wiw  the  king  in  his  warre  in  the  foreward, 

Q3  H.  3.  Card,     and  to  retume  in  the  reareward ;  and  also  to  pay  rent,  &c  but 

149-  yet  it  must  be  certaine  and  particular. 


Sect.  154. 


jiLSO  if  a  tenant  which  holds  by  acmge  dueth^  his  heire 

being  of  full  age,  if  he  holdeth  by  one  kmghfs  fee,  the  ^^'^  ^^'  *•> 
heire  shall  pay  but  a  C. «.  for  relieje^  as  is  ordained  by  the  statute  of 
Magna  Charta,  c.  2.  But  t/*  he  which  holdeth  of  the  kins  by 
grand  seijeanty,  cC^  dieth,  his  heire  being  of  full  age,  the  neire  FlOQ^l 
shall  pay  to  the  king  for  reliefs  oneyeares  value  of  the  lands  <w  L  b.  J 
tenements  which  he  holdeth  of  the  king  by  grana  serjeantie  over 
and  besides  all  charges  and  reprises (i).  And  it  is  to  be  understood,  that 
serjeantia  in  Latine  is  the  same  quod  servitium,  and  so  magna  serjeantia 
is  the  same  quod  magaum  servitium. 

11 H.  4.7a.b.     "  QHALL  pay  to  the  king  for  reUefe  one  ueares  value  of  the 

lands,  Sfc"    And  herewith  agreeth  11  H.  4. 72.  b. 

'*  Serjeantia  is  the  same  quod  servitium."  Hereby  it  appearetb 
that  the  explanation  of  ancient  words  and  the  true  sense  of  them 
are  requisite,  and  to  be  understood  per  verba  notiora. 


Sect.  155. 

4 

jdLSO,  they,  which  hold  by  escuage,  ought  to  doe  their  service  out  of 
the  realme ;  but  they,  which  hold  by  grand  serjeantie,  for  the  most 
part  ought  to  doe  their  services  within  the  realme. 

'*  J^ENANTS  by  escuage,  ought  to  doe  their  service  out  qf  tie 
realme." 
F.N.  B.83.E.        For  he,  that  holdeth  by  comage  or  castle-gard,  boldedi  by 
(4  Co.  88.)         kniffhts  service,  and  is  to  doe  his  service  within  the  realme ;  but 

he  holdeth  not  by  escuase ;  and  therefore  lAttlHon  materially 
said  tenant  by  escuage,  and  not  tenant  by  knights  service  (s  )• 


(i^  See flis  to  reHeft  ante  69. b.  76. a.  83. 


Here  lord  Coke  shews,  that  escuage,  though  usually  an  incident  to 
knight's  service,  is  not  always  so ;  that  is,  that  kni^t*s  service  may  be  without 
escuage.  On  the  other  hand,  escuage,  if  uiwrriatii,  which  we  must  understand 
it  to  be  when  mentioned  generally,  cannot  be  widioiit  kni^t's  aervioe.  To 
express  this  in  fewer  words,  escuage  is  insepandble  from  knight's  servioey  bat 
knight's  service  is  not  so,  from  esqoage.    This  tends  to  confiDa  what  we 

•^  observed 
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"  For  the  most  part r  For  to  bear  the  king's  banner,  or  his 
lance,  or  to  lead  nis  host,  and  to  be  his  marshal!,  &c.  may  be  as 
Tirell  without  the  realme;  and  therefore  Littleton  said  (for  the 
greatest  part). 

Sect.  156- 

y^Xr  S  0,  it  is  said,  that  in  the  marches  of  Scotland  some  hold  of  the  king 
by  cornage,  that  is  to  say,  to  winde  a  home,  to  give  men  of  the  €OUntr$e 
earning,  when  they  heare  that  tht  Scots  or  other  enemies  are  come  or  will 
enter  into  England ;  which  service  is  grand  setjeanty.  But  if  any  tenant 
hold  of  any  other  lord,  than  of  the  king,  by  such  service  ofcortiage,  this  is 
not  grand  serjeanty,  but  it  is  knights  service,  and  it  draweth  to  it  ward  and 
marriage  (2) ;  for  none  may  hold  by  grand  serjeanty  but  of  the  king  only, 

''IN 

observed  in  a  former  note,  that  escuage  ought  to  be  considered  rather  as  an 
incident  to  the  tenure  by  knight's  service,  than  as  a  distinct  tenure.  However, 
it  at  the  same  time  seems  to  point  out  the  reason  for  calling  some  tenures  by 
knight's  service  tenures  by  escuage ;  because  such  a  denomination  distinguished 
that  species  of  knight's  service,  to  which  escuage  was  incident,  from  comage, 
castle-guard,  and  such  other  tenures  by  knight's  service  as  were  not  liable  to 
escuage.  We  think  this  a  more  satisfactory  way  of  justifying  Littleton  against 
the  censure  of  mr.  Madox  for  using  the  term  of  tenure  by  escuage,  than  resorting 
to  the  distinction  suggested  by  sir  Martin  Wrieht;  who,  as  we 'have  formerly 
hinted,  attempts  to  prove,  that  though  generally  escuage  was  an  incident  to 
tenure  by  knight's  service,  yet  sometimes  it  was  a  tenure  of  itself.  Ante  73, 
note  3.  But  still  we  must  confess  the  justice  of  mr.  M adox's  animadversion,  so 
far  as  it  applies  to  the  calling  homage  9sA  fealty  tenures ;  because  the  former 
being  incident  to  every  species  of  knight's  service,  except  where  the  tenant  was 
exempt  from  it  by  profession,  and  the  latter  being  an  incident  to  all  tenures 
except  tenures  at  will  or  at  sufferance,  it  could  answer  no  purpose  of  discrimi- 
nation  thus  to  denominate  any  tenure.  In  fact,  it  was  not  the  practice  to  call 
any  tenure  a  tenure  either  by  fealty  or  by  homage,  except  m  the  case  of 
homage  auncestrel ;  and  though  Littleton  begins  his  account  of  tenures  with 
homage  and  fealty,. yet  we  may  very  well  suppose  his  previous  explanation  of 
them  and  escuage,  or  at  least  of  the  former,  to  have  been  made  merely  as  an 
introduction  to  the  description  of  knight's  service.  We  should  not  be  thus 
prolix  in  observing  on  a  controversy,  which  is  more  verbal  than  any  thing  else, 
jf  it  was  not  for  the  sake  of  convincing  the  reader,  that  however  properly 
mr.  Madox  guards  against  confounding  the  incidents  of  a  tenure  with  the  tenure 
itself,  still  it  would  be  an  injustice  both  to  Littleton  and  Coke  to  impute  any  sudi 
misconception  to  tliem ;  and  therefore,  that  so  far  as  mr.  Madox's  animadver- 
jBion  hath  this  tendency,  respectable  as  his  writings  are,  it  ought  to  be  rejected. 
Indeed  it  is  highlv  improbable,  that  grave  and  learned  authors,  like  Littleton 
and  Coke,  to  both  of  whom,  particmarly  the  former,  the  whole  doctrine  of 
tenures  was  so  much  more  familiar  than  it  can  possibly  be  in  modem  times, 
when  the  practice  in  respect  to  tenures  is  confined  to  a  very  narrow  circle,  and 
we  are  mere  theorists  as  to  the  greater  part  of  the  subject,  should  adopt  an  error 
so  fundamental.-»[Note  112.] 

(a)  *  This  passage  seems  rather  to  imply,  that  wardship  and  marriage  were 
not  incident  to  tenure  by  comage,  when  it  was  of  the  king,  and  therefore  called 
jgrand  serjeanty.    B,ut  this  was  not  the  meaning  of  Littleton,  as  appears  from  a 

*  Thii  if  note  2  af  107.  a.  m  fft«  X'^  and  14th  editions^ 
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4  H.  5.  cap.  7.     «<   7^  ^^  marches  of  Scadandr      Marches  is  either  a  Saxm 
J?J^f«P®-  word,  and  signifieth  Utrntes^  hourdowrs^  cft  an  English  word, 

5SS^         T»-  Markes.     Nata,  for  diat  it  lyeth  neere  to  SaMandy  it  is 

sayd  in  the  marches  of  Scotland,  and  ^et  the  land, 
^  whereof  LUUeUm  here  speaketh,  heth   in  Eng-  flOTTl 
landii).  L  a.  J 

'*  ^y  carnage'*     Comagium  is  derived  (as  comuare  also  is) 
^  conttf,  aod  is  as  mudi  (as  before  hath  been  noted)  (3)  as  the 
service  of  the  home.    It  is  also  called  in  old  bookes  horn^Ui- 
93U.3.  tit  Note,  a  tenure  hy  comage  of  a  common  person  is  kni^ms  ier- 

Card.  148.         vice,  of  the  king  it  is  grand  serjeantj^ ;  so  as  the  royall  dignity  of 
8  £.  3. 66.  the  person  of  the  lord  maketh  the  difference  of  the  tenure  in  this 

In  fine.  16  £.3.  ^ase  (4).     And  I  find  that  there  were  cormaJarii  among^  the 
Avowrie  90.        Jiomans;  et  dictijuerunt  comicularii  quia  comujaciebant  excubias 

miliiares:   and  magna  serjeantia  is  appropriated  only  to  this 
tenure. 


F.N.B.83. 


Sect.  157. 

jdLSO,  a  man  may  see  in  anno  11  H.  4.  that  Cokayne,  then  chieje 
baron  of  the  exchequer ^  came  into  the  commonplace,  and  brought  tctth 
Jiim  the  copy  of  a  record  in  these  xvords.  Talis  tenet  tantam  terram  de 
domino  rege  per  serjeantiam,  ad  inveniendum  unum  hominem  ad 
guerram  ubicunque  infra  quatuor  maria,  8cc.  And  he  demanded,  if  this 
were  grand  serjeanty,  or  petite  serfanty.  And  Hanke  then  said,  that  H 
was  grand  serjanty\  because  he  had  a  service  to  do  by  the  bodie  of  a  man, 
nnd  if  he  cannot  Jind  a  man  to  doe  the  service  for  him,  he  himself e  owht  to 
'doe  it  (5).  Quod  alii  justitiarii  concesserunt.  Then  saith  Cokaine^ 
Ought  the  tenant  in  this  case  to  pay  reliefs  to  the  value  of  the  land  by  the 
yearef    Ad  quod  non  fuit  responsum. 

«  AND 

subsequent  Section,  in  which  he  is  more  explicit,  and  expressly  tells  us,  that  aU 
tenures  W  grand  seijeanty  were  liable  botn  to  ward  and  marriage.  See  Sect. 
158.— [Note  113.] 

(1)  See  further  as  to^he  marches  of  Scotland,  4  Inst.  281,  and  Nichols. 
Leffes  March. 

r3^  See  ante  69.  b. 

(4)  See  post.  108.  b.  where  for  ist  like  reason  a  service,  which  if  it  was  to  be 
done  to  a  subject  would  be  socage,  n  distinguished  by  the  denomination  of  petit 
serjtanty» 

(5)  Particular  respect  is  due  to  the  opinions  of  ancient  times  on  the  subject 
of  tenures;  but  in  the  instance  of  the  case  here  mentioned  to  be  put  to  the 
judees,  their  resolution  seems  so  inconsistent  with  the  nature  of  grand  seijeanty, 
as  described  both  by  Littleton  and  Coke,  that  it  may  be  allowable  to  doubt  the 
propriety  of  the  opinion.  Littleton  states  the  doing  the  service  to  the  king  in 
prefer  person  as  a  thing  essential  to  grand  seijeanty;  and  lord  C6ke  enume- 
rates it  amongst  the  special  properties  of  this  tenure,  with  the' exception  only 
of  performing  the  service  by  deputy  when  the  tenant  hi]|^if  is  mcap^le. 
Ante  106.  b.  But  if  this  be  so,  now  can  a  service,  exgMH|  reserved  to  be 
done  by  any  person,  fall  within  die  description  ?  It  is^wmj^ble  indeed^  that 
Littleton  recites  the  opinion  of  the  judges  without  die  ^SuT  approbation;  and 
tliat  even  they  themselvieB>  when  pressed  to  dechure  what  the  relief  ought  to  be, 

whether 
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"  jdND  if  he  cannot  Jind  a  man  to  doe  the  service Jbr  hm^  Sfc" 

"^^  Hereby  it  appeares,  diat  tenant  hv  grand  serjeantie  may  in  1 1  h.  4. 72. 

■ome  cases  make  a  deputy ;  and  therefore  the  diversitie  is,  that  S4£*  3-  33- 

Where  the  grand  serjanty  is  to  be  done  to  the  royall  person  of  the  JJ/.^®.^!^*  ®5;'' 

king,  or  to  execute  one  of  those  high  and  grfeat  offices,  there  his  ^tade  bSco 

tenant  cannot  make  a  de{>utie  wiwout  the  king's  licence;  and  nrJohnMojae's 

therefore  Littleton  hath  said  before  that  such  services  are  to  be  case, 

done  in  proper  person.     But  he  that  holdeth  to  serve  him  in  his  u  h.  4. 73 
warre  witnin  the  realme  or  by  comage,  may  make  a  depude* 

[*]  Johannes  de  Archier  qui  tenet  de  domino  rege  in  capite  per  [•]  ciaas.  18. 

serjaniiam  archeriie^  Sfc*  in  comitatu  Giouc.  hares  In  cuitodi^,  H.  3.  m.  5. 

"  Infra  quatuor  maria.**     That  is,  within   the  kingdome  of  j^  Eschi^tor. 
Unhand,  and  the  dominions  of  the  same  khigdome  (6).  41  h.  3.  qq.  9^ 

Stephen  Haringdon's  case. 
Nour 


whether  5Z.  as  for  a  tenure  by  escuage,  or  a  years  value  ^the  lands  «8  ior  a 
grand  seijeanty,  avoided  answering ;  from  which  hesitation  it  seems,  as  if  th^y 
were  hot  disposed  to  adhere  to  their  first  opinion  ih  all  its  con&equenc^.  On 
the  other  hand,  if  the  tenure  in  question  was  not  grhnd  seriedntyy  but  infcr^ 
khisMi  service^  it  tends  to  prove,  ^diat  liboagh  thfe  penMUd  Service,  ih  lieta  of 
.which  escuftge  was  payable,  was  in  general  du6  onl^  on  foreign  expeditioM,  f^ 
by  special  reservation  it  might  be  due  xmthin  the  reahn.  HoWeter,  reservmg 
service  in  war  within  the  reaun  was  a  thing  so  tunnsnal  in  practice^  ikeX  the  ser- 
vice, for  which  esctu^e  was  a  commutation,  was  called  setvifium/brinsitctim; 
a  denontination  whidi,  according  to  lord  Hale,  is  founded  on  the  circttatttimc6 
of  its  being  due  out  of  the  realm.  See  ante  69.  b.  n^  3.  In  a  former  note  {fa 
escuage,  we  adopted  lord  Hale's  opinion  as  to  the  reason  of  cd9ing  Itei^'a 
service  servitium  forinsecum ;  because  we  thotight  his  conjecture  a  probable 
one.  Ante  74.  a.  note  1.  But  the  reader  shcfuld  recollect,  that  others  explain 
the  denomination  in  a  different  way.    Ante  74.  b. — [Note  1 14*] 

(6)  On  many  occasions  it  may  be  of  importance  tborou^y  to  undeittand 
die  phrase  of  tnfra^  or,  as  according  to  classical  s^le  it  ouriit  to  be,  intra 
quatuor  maria  ;  for  there  are  various  subjects,  as  well  of  the  lavs  qfnotionsy  In 
€3^  municipal  laWy  wliich  are  necessarily  connected  with  it.  Of  the  former  kind 
hre  the  sea^dominion  claimed  by  our  Icing  and  its  incid^tal  n^ht6 ;  esrpecially 
the  right  of  salutation  by  striking  of  the  *flag  and  lowering  the  iop-sail  to  out 
ships  of  war ;  a  ceremony,  which,  hoirever  it  may  be  constrtted  by  roreignferd  ttk 
a  mere  compliments  is  considered  by  ourselves  as  a  recognition  of  sovereignty. 
Of  die  Jatteir  sort  are  die  doctrine  concerning  essoins  de  vUra  mare,  and  aH  mose 
cases  which  turn  upon  the  allegation  of  being  beyond  sea  i  us  questions  of  legTti- 
nAcy,  of  outlawrjr,  and  on  uie  statates  df  Imitation  particularly  may.  But 
notwithstanding  the  necesbitir  df  knowing,  for  such  a  variety  of  purposes,  wliat 
is  the  sense  oi  die  term  of  beins  within  the /bur  seasy  we  do  not  nnd  the  subject 
sndBciently  enlarged  upon  either  by  loro  Coke,  or  indeed  scarce  any  odier 
writers  dieserving  of  being  called  original;  except  mr.  Selden,  who  is  Very 
copious  upon  it ;  and  sir  ^bilip  Medows,  who.  Chough  ndt  to  favourable  to  our 
cliom  of  sea^dominidn^  nor  ^o  generally  known -as  the  format,  is  well  intitied  to 
notice.  See  Sdd.  Mar.  Ckus.  lib.  !i.  per  lot.  btit  mdre  particulariy  in  cap,  1. 
and  24,  and  Medows's  (Tbservat  conberhhig  the  Domlniion,  &c.  df  the  Seas,  in 
k  small  tract,  which  was  published  ih  1689.  In  this  scitiicHy  of  ihformHdon  on 
the  subject,  it  may4>e  acceptable  to  die  remer  'to  be  assisted  m  his  inquiries  hy 
a  diort  but  pointed  view  inf  the  'sid)jeot;  foir  which  purpone  we  shall  first 
memi<m  the  origin  of  tlito  phivse  of  die^/Mr  iMr,  and  e^cplfloki  its  most  geiferal 
and  extended  ai^nse. 

The  appdladoh  of  ihej^r  ms  ttkes  Ml  iOt  "from  iH^  1b^  parts  into  ^Bdi 

the 
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Now  it  is  good  to  be  seene  what  persons  that  hold  by  grand 

serjantie  may  doe  and  performe  that  nonourable  senrice 

in  person,  and  who  ought  not  to  be  received  (^  there-  FIOTTI 

unto,  but  ought  to  make  a  sufficient  deputy.     At  the  I     u     J 

[a]  1  R.  2.  Rot.   coronation  of  [a]  king  /?.  2.  John  WiUhire  citizen  of 

Claus.  m.  45.       London  exhibited  his  petition  to  the  high  steward  of  England  in 

his  court,  that  where  the  said  John  held  certain  lands  in  Hayden 
in  the  county  of  Essex  of  the  king  by  grand  serjeantie,  viz.  to  nold 
a  towell  when  the  king  should  wash  his  hands  before  dinner  the 
day  of  his  coronation,  &c.  and  prayed  that  he  might  be  accepted 
to  doe  this  office  of  grand  serjeantie,  the  judgement  foUoweth. 
Et  quia  apparet  per  record*  de  Scaccario  domini  regis  in  curia 
momtrat'  quod  pngdicta  tenementa  tenentur  de  domino  rege  per 
servitium  prcedictumy  ideo  dictuf  Johannes  admxtHtur  ad  servittnm 
suum  hujusmodi  Jaciendum  per  Edmondum  comitem  Cantabrigia 
deputatum  suum,  et  sic  idem  comes  in  jure  ipsius  Johannis  manit- 

tergium 


the  sea  encompassing  Great  Britain,  by  reference  to  the  four  cardind  points  of 
the  globe,  is  divided.  All  these  parts  taken  together,  are  somethnet  called  the 
British  seas  ;  but  considered  separately  each  varies  in  its  denomimtion  with  the 
coasts  of  the  island.  To  the  West  our  sea  is  by  ancient  writers  odled  Vergivianj 
not  only  including  the  sea  between  Great  Britain  and  Ireland,  but  extending 
over  the  Atlantic  ocean,  which  washes  the  western  coast  ci  the  latter ;  and 
this  western  part  of  our  sea  is  subdivided ;  for  so  much  as  rtms  between  Eng- 
land and  Ireland  is  called  St.  Georges  Channel,  or  the  Irish  sea;  and  the  sea 
on  the  west  coast  of  Scotland  is  sometimes  named  the  Caledonian,  Deucalt- 
donian,  or  Scottish  sea,  and  sometimes  the  North  sea.  On  the  North  side  of 
our  island  there  is  also  the  Scottish  or  North  sea.  To  the  East  we  have  the 
German  ocean,  which  is  bounded  principally  by  the  opposite  coasts  of  Germany 
and  the  United  Provinces.  Lastly,  to  the  South  there  is  the  British  Channei,  or 
-sea,  as  some  denominate  it ;  which  runs  along  the  French  coast,  and  compre- 
hending the  Bay  of  Biscay,  ends  with  the  northern  coast  of  Spain.  See  Seld. 
Mar.  Claus.  lib.  2,  cap.  1,  and  the  introductory  account  of  tne  British  ocean 
prefixed  to  the  description  of  Ireland,  in  Camd.  Britan.  Such  is  the  descrip- 
tion of  the  four  seas,  as  we  have  it  principally  from  mr.  Selden.  But  it  aboiud 
be  observed,  that  the  description  is  framed  with  a  view  to  the  whole  island  of 
Great  Britain,  as  in  mr.  Selden's  time  it  became  united  under  the  government 
of  the  same  king ;  and  not  to  England  as  distinct  from  Scotland,  according  to 
the  sense  of  our  English  law-boo^B  before  the  reign  of  James  the  first ;  for  ia 
tliem  the  four  seas  were  understood  with  more  restriction,  and  to  be  those  wfaidi 
encompassed  England  only.  See  Medow's  Observ.  on  the  Donun.  of  the 
Seeji,  11.  Seld.  Mar.  Claus.  lib.  s,  cop.  31,  and  Justice's  Treat  on  Sea-Laws, 
1st*  ed.  165.  Another  thing,  very  necessary  to  be  attended  to,  is  the  very 
large  and  comprehensive  terms  of  the  description,  so  &r  as  they  regard  the 
West  and  North  parts  of  the  British  seas ;  the  former  seeming  to  reach  to  the 
eastern  shore  of  the  continent  of  America,  and  the  latter  to  be  in  some  measure 
without  any  certain  limits.  Even  the  two  other  parts  do  not  seem  to  be  marked 
out  with  that  nice  precision,  the  want  of  which,  as  the  raider  will  readily  con- 
ceive, may  under  some  circumstances  be  the  cause  of  considerable  embarrass- 
ments, both  in  transactions  with  foreign  states,  and  in  the  exercise  of  judicial 
authority  amongst  ourselves.  See  Seld.  Mar.  Claus.  lib,  2,  c.  30,  31,  32.  The 
difficulties  arising  from  this  uncertainty  will  be  best  understood,  by  considering 
what  the  extent  of  the  phrase  of  the  ^«r  seas  is  in  some  particular  instances. 
But  tliis  illustration  shall  be  attempted  in  another  place,  where  lord  Coke  gives 
the  opportunity  of  resuming  the  subject    See  post  244*  a.-4Note  1 15.] 
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tergium  tenuity  quando  domintu  rex  lavabat  mantis  ntas  dicto  die 
eoronationis  stue  ante  vrandium. 

By  which  record  it  apjpeareth,  that  the  said  John  Wilshirej 
being  of  his  quality  and  having  not  any  dignitie,  could  not  doe 
and  perfonne  this  high  and  honorable  service  to  the  royall  person 
of  the  king,  but  did  make  an  honorable  deputy,  vdio  performed  it 
in  his  fight ;  which  is  worthy  of  observation. 

At  the  same  coronation  WilUatn  Fumevail  exhibited  his  peti-  Vid.  i  R  s. 
tion  in  the  same  court,  that  where  he  held  the  mannor  o^Farnham^  memb.  45. 
in  the  county  of  ^uck.  with  the  hamlet  of  Cere  in  the  same 
county,  by  the  service  to  find  to  the  king  at  his  coronation  a 
glove  for  his  rieht-hand,  and  to  8um>ort  the  king's  right  hand 
^he  same  day,  wile  he  held  in  his  hand  the  verge  royall,  the 
judgement  followeth.  Q^d  auidem  jaetitione  debite  inteUeetBy  et 
JacthpMica  proclamationey  si  quis  clameo  ipsius  WiUielmi  in  ed 
parte  contraaicere  vellety  nemineque  ei  contrariente,  consideratum 
jftiity  quhd  idem  WUUelmtiSy  assumpto  per  eum  primiius  ordine 
milttariy  ad  servitium  pradictum  aamitteretur  Jaciendum  ;  et  post- 
modo  (videlicet)  die  Martis  proximo  ante  coronationem  pradtctam 
dominus  rex  ipsum  WiUielmum  apud  Kenington  honorijice  preefedt 
in  militem,  et  sic  idem  WiUielmus  servitium  suum  profdictum  dicto 
die  coronationisy  Juxta  considerationem  pradictamy  perfecit  et  in 
omnilnis  adimplevit.  By  which  it  appeareth,  that  a  knight  is  of 
that  digpnity,  that  he  may  performe  this  high  ahd  honourable 
'  service  in  his  owne  person ;  and  although  this  WtUiam  Fumevail 
jB^as  descended  of  an  honorable  family,  yet  before  he  was  created 
knight  he  could  not  performe  it. 

And  sir  John  de  Argentine,  chivaliery  performed  the  service  of 
grand  serjeanty,  to  be  the  king's  cup*bearer  at  the  same  coro- 
nation. 

[m]  Anne,  which  was  the  wife  of  sir  John  Hastings  earle  of  [m]  Vld.  1  R.  a. 
Pembrokcy  who  held  the  mannor  of  Ashley  in  Noffolke  of  the  king  °^  45* 
by  grand  seijantie,  viz.  to  performe  the  office  of  the  napery  at  his 
coronation,  was  adjudged  to  make  a  deputy,  because  a  woman 
cannot  doe  it  in  person ;  and  thereupon  she  deputed  sir  Thomas 
Blounty  knight,  who  performed  the  same  in  her  right.  Johny  Vid.  1  R.  a. 
Sonne  and  heire  of  John  Hastings  earle  a£Pembrokey  exhibited  in  m.  45. 
the  same  court  his  petition,  shewing  that  by  his  tenure  he  was  to 
carrie  the  great  spurres  of  gold  before  the  king  at  his  corona- 
tion, &c.  The  judgement  is,  Auditd  et  intdlecta  hiUd  pradictdy 
pro  eh  quhd  dictus  Johannes  est  infra  cetatem  et  in  custoaid  donUni 
regisy  quanquam  suffkienter  ostenditur  per  recorda,  et  evidentiasy 
quod  ipse  servitium  pradictum  facere  deberety  consideratum  extitity 
quod  esset  ad  vohintatem  regisy  quis  dictum  servitium  istd  vice  in 
jure  ipsius  Johannis  faceret ;  et  super  hoc  dominus  rex  assignavit 
Edmundum  comitem  Marchiie  ad  deferendum  dicto  die  ceronationis 
pradicta  calcaria  injure  prqfati  haredisy  salvo  jure  alterius  eujuS' 
cunque,  Et  sic  idem  comes  Marchia  calcaria  illapngdicto  die 
coronationis  coram  ipso  domino  rege  deferebat.  By  which  it 
appeareth,  that  the  heire,  before  he  hath  accomplished  his  age  of 
one  and  twenty  yeares,  cannot  performe  his  great  and  honourable 
service,  but  during  the  miporitie  the  king  shall  appoint  one  to 
performe  the  service. 

Sect. 
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Sect.  158. 

A  ND  note,  that  all  which  hold  of  the  king  by  grand  9trjmnhf,  hold  of 
the  king  by  knights  service;  and  the  kins  for  this  smU  have  ward, 
marriage  and  relief e;  but  he  shall  not  have  of  them  escnage,  mnleste  they 
hold  of  him  by  escuage. 

46£.3.i5.a.     IJERE  Littleton  saith,  that  he,  that  holds  by  grand 

per  FmchdeiL      ^^   gerjeanUe,  doth  hold  by  knights  <c>  service,  which  piOSTl 

is  so  said  of  the  effects.    And  therefore  Littleton  doth  I     g_  '  I 

add,  that  the  king  shall  have  ward,  marriage  and  reliefe.  ^ 

which  are  the  effects  of  knights  service,  &c. 
(Ante  75.  a.)  Sometimes  in   ancient  records,   servitium  mSitare  b  called 

'  servitium  hauberticum^   or  servitium   brigandinum^  or  servitium 

loricatum.    And  a  haubert  or  brigandine  signifieth  a  coat  of 

niaille(i). 


( 1 )  The  tenure  by  grand  seijeanty  still  continues,  though  it  is  so  r^uliuted 
by  the  is  of  Cha.  Q,  as  to  be  made  in  efSact free  and  common  socage^  excefit  so 
far  as  regards  the  merely  honorary  jMut  o/£  grand  seijeanty ;  for  the  first  part  of 
the  statute,  which  destroys  the  incidents  to  tenures  by  knights  service,  of 
which  grand  seijeanty  was  the  highest  species,  is  expressed  with  a  genenJi^ 
sufficient  to  reach  grand  seijeanty ;  but  then  a  proviso  follows,  by  which  the 
honorary  services  ofthis  tenure  are  expressly  saved.  It  is  observable,  that  the 
proviso  for  this  purpose  is  penned  with  an  inaccurtoy,  which  leads  to  a  very 
mistaken  idea  or  the  incidents  to  grand  serjeanty.  Tbe  honorary  services  are 
preserved  with  a  cautious  exception  of  several  burthensome  properties,  sueh  as 
marriage,  wardship  and  voyages  royal;  to  which  are  added  escuage  and  the  aid$ 
purfatreftz  ehivaler  et  fG  marier,  though  these  latter  were  certainly  quite 
foreign  to  grand  serjeanty.  See  ante  105.  b.  From  this  undi0tin|pu0hiii|;  mode 
of  expression,  and  from  the  confusion  and  redundancy  90  conspicuous  m  iiio«t 
parts  of  the  statute,  we  are  inclined  to  infer,  th^  those,  who  attribute  the 
Training  of  it  to  loni  chief  justice  Hale,  found  themselves  on  a  loose  report^ 
vevy  injttrio^  to  the  memory  of  that  shining  ornament  of  his  profession.  See 
Crilb.  £q.  Rep.  176.— [Note  116.] 


Chap. 
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^ENURE  hy  peiite  serjeantyis,  where  a  man  holds  hk  land  of  our 
soveraigne  lord  the  king,  to  yield  to  him  yearly  a  bow,  or  a  sword,  or 
a  dagger,  or  a  knife^  or  a  lance,  or  a  paire  of  gloves  o/maile,  or  apaire 
of  gut  spurs,  or  an  arrow,  or  divers  arrowes,  or  to  yield  such  other  small 
things  telonging  to  warre. 

^'  QF  our  lord  the  Jnng"     And  so  Littleton  concludetb  this  Britton.foI.164. 

Chapter,  that  a  man  cannot  hold  by  grand  aerjeanty  or  ^^^'  ^*' 

petite  aerjeanty  but  of  the  king,  and  of  the  ki^  aa  of  his  person,  ^^  ^'can.g^ 

and  not  of  any  honour  or  manor  (3).    And  it  is  to  be  observed,  Ockain»  cap. 

that  regularly  a  tenure  of  the  king  as  of  his  person  is  a  tenure  Quid  deBnbns 

in  cajnte,  so  called  «»t  iIoxh*,  propter  exceUentiam;  because  the  ^^p*"*^x 

head  is  the  principallpart  of  the  body,  and  he  that  holdeth  of  any  ^^  ^'  ^^ 
conunon  person  as  or  his  person,  he  in  truth  holdeth  in  eapHe; 
but  againe  nttr  I|omi>  it  is  only  in  common  understanding  applyed 
to  the  king,  and  that  seigniory  of  a  common  person  is  called  a 
tenuns  in  grosse,  that  is,  by  itselfe,  and  not  linLed  or  tied  to  any 
manner,  Ac. 

And  this  tenure  of  the  king  in  capite,  is  said  [a]  to  be  a  tenm^  M  Bnctoo, 

of  the  kin^  as  of  his  crowne,  that  is,  as  he  is  king,    [b]  And  J|^r^*  j^-  ^7- 

therefore  if  one  holdeth  land  of  a  coounonpefson  in  groase  as  \!^^'^°'-604'j 

of  his  person,  and  not  of  any  mannor,  &c,  and  this  aeigniory  ju^^^  3' 

esdieateth  to  the  king  (yea  though  it  be  by  attainder  of  treason)  Iqh!^.  45l^ 

heholdeth  of  the  person  of  the  long,  and  not  in  capites  because  %%  h!  8. 

the  originall  tenure  was  not  craated  by  the  king.    And  tfaeisefi>re  ilheiy  B.  ^f. 

it  ia  directly  said,  that  a  teftore  of  the  king  in  capite,  iswhen  the  ^0  ^^'^^ 

land  b  not  aokl^  of  the  kioff  as  of  any  honor,  castJe,  or  niannor,  ^^  ^b    yidt 

itc*  bat  when  the  land  is  holden  of  the  Iddg  as  of  his  crowne(3).  ^e.  stebite  4t 

I  £.  6i  cap.  4.     F.  N.  B.  6-  K.     (fl  Bo.  Abr.  7a»  7S*) 

Note, 

(2)  In  a  former  note  we  mentioned  mr.  Madox's  disapprobation  of  ^^t^Hiaff 
any  tenures  of  the  king  by  way  tf  distinction  tenures  ttf  oepersimA*  We  ahftfl 
here  explain  his  reasons  for  rejecting  tlie  phrase  more  nilly.  The  phiMO 
seetns  unnecessary;  for  that  ofutde  eoronS  mlly  answers  die  same  purpose  af 
di^thicdon.  It  also  seems  injudicious,  and  to  tend  to  an  erroneous  i46a  of 
temires ;  because  it  8uppose$,  that  s&me  tenures  are  not  of  ^e  person,  whetfeaa 
in  truth  all  are,  and  none  can- hold  feilddly  of  an  manimate  Uung,  or  other* 
wise  than  of  a  man's  person.  Mad.  Baron.  Angl.  167.  This  is  the  sob* 
atanceof  mr.  Madox's  dijections  to  the  phrase;  and  we  stSll  think,  that  in 
strict  propriety  of  speech,  his  animadversion  on  those  who  use  it,  is*  jusdfiaMo. 
Rowerer  in  justice  to  lord  Coke  it  should  be  remembered,  that  he  waa  not  the 
ioTentor  of  the  phrase;  mr.  Mudox  himsdf '  tracSi^  its  origin  to  the  latter  end 
of  the  reign  of  Henry  the  eighth.— [Note  117.] 

(3)  Blr.  Madox  is  not  less  adverse  to  thus  distingtiishmg  tenure  in  cap^ 
firom  t^ure  ta  de  honore,  than  to  the  distinction  of  1^  de  persond;  nor  are  his 
reasons  less  convincing.  Tenure  in  capite,  m  its  cenoine  senso^  signiJflies  k 
tenure  of  another  sinevMio,  tibat  is,  hnmediately  ana  without  the  mteipesWoB 
of  any  mesne  or  interm^ate  lord;  and  therefbre  trfien  an  hcMior  or  oAer 
seigniory  came  into -die  hands  of  ^  crown  by  escheat  oro&erwisey'ita  tewmts 

were 
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Note,  that  an  honor  is  the  most  noble  seignioiy  of  all  others, 
and  originally  created  by  the  king,  but  may  afterward  be  granted 
to  ofliers..  See  for  the  creation  of  an  honor,  13  //•  8.  cap.  5. 
33  H.  8.  cap.  37,  38.    37  //.  8.  cap.  18.  (4). 

And  it  is  to  be  observed,  that  a  man  may  hold  of  the  king 
in  ca^ite,  or  of  his  crowne,  as  well  in  socage,  as  by  knight's 
service  (5). 

Magna  Chart.  <<  To  yidd  to  him  yearly  a  hc/m^  or  a  sword^  8fc**    As  grand 

cap.  37.  seijeanty  must  be  done  by  the  body  of  a  man,  so  petite  seijeanty 

ham  nothing  to  do  with  uie  body  of  a  man,  but  to  render  some 

things  touching  warre ;  as  a  bow,  a  sword,  a  dagger,  a  knife,  a 

launce,  a  pair  of  gantlets  of  iron,  or  shafts^  and  such  like. 

Kegut.  fo.  a.  It  is  to  be  observed,  that  grand  seijeanty  or  knights  service 

F.  N.B.  fo.  1.     is  not  in  law  called /tft^rum  servitium,  as  socage  b,  hut  per 

Jeodum  unius  miiitis,  Sfc*    But  to  finde  the  king  so  many  ships 

for 


were  as  much  tenants  in  chief  to  the  king,  as  those  who  were  so  by  original 
grant  from  the  crown.  In  proof  of  this  mr.  Madox  selects  from  ancient  records 
a  great  variety  of  instances  between  the  8th  of  Richard  I.  and  the  20th  of 
Henry  VI.  in  which  tenures  ut  de  honore  are  expresdy  styled  tenures  in  capites 
and  as  mr.  Madox  adds  no  instances  of  a  later  Ume  tnan  Henry  the  eighth  and 
queen  Elizabeth,  in  which  the  words  in  capite  are  omitted,  it  may  be  conjec- 
tured, that  the  error  complained  of  by  mr.  Madox  orisinated  soon  after  the 
time  of  Henry  the  sixth.  Mad.  Baron.  Angl.  18 1.  Tne  design  of  excluding 
tenures  tU  de  honore  from  the  description  of  tenures  in  camte  was  to  distinguish 
those  estates  which  were  held  of  the  king  by  a  tenure  oriffinally  created  by  the 
king,  from  those  held  of  him  by  a  tenure  conunencing  by  the  subinfeudation 
of  a  subject ;  between  which  there  were  many  differences  in  point  of  incident 
very  essential  both  to  the  lord  and  tenant.  Mad.  Baron.  Aug.  is.  But  it 
should  have  been  recollected,  that  the  distinction  aimed  at  was  already  marked, 
with  equal  sufficiency  and  more  correctness,  by  denominating  tenures  of  the 
first  sort  tenures  id  de  corond^  and  those  of  the  second  tenures  ut  de  honore- 
The  influence  of  this  mistaken  notion  of  tenancy  in  capite  is  very  evident,  aa 
well  throughout  the  statute  of  Charles  the  second  for  takmg  away  the  oppressive 
fruits  of  knight's  service  and  tenure  in  captUf  as  in  those  grants  from  the  crown, 
which  in  the  tenendum  are  expressed  to  oe  ut  de  honore  et  non  in  capite.  See 
Mad.  Excheq.  fol.  ed.  432.  ]But  great  as  this  error  about  tenure  in  capite  may 
be,  lord  Coke  is  excuseable  for  conforming  in  his  language  to  it;  because 
before  his  time  it  had  been  adopted  by  the  legislature.  See  37  H.  8.  c.  20. 
8.  2, 3,  4.     1  E.  6.  c.  4.  s.  1,  2,  &  3,  and  Mad.  Baron.  Angl.  233 — [Note  1 18.] 

(4)  The  first  book  of  mr.  Madox's  Baronia  AngUca  is  principally  employed 
in  explaining  the  nature  of  an  honor.  He  objects  to  tne  propnety  of  the 
statutes  of  Hen.  8.  referred  to  by  lord  Coke ;  and  as  they  only  create  titular 
honours,  and  therefore  cannot  give  a  just  idea  of  the  nature  of  the  genuine 
honor,  which  is  a  land  barony^  blames  lord  Coke  for  his  reference.  MmI.  Bar. 
AngL  8,  9,  10,  and  236.— [Note  1 19.] 

(5)  See  Mad.  Baron.  Angl.  238^  239,  where  the  learned  author  observes 
on  the  inaccuracy  of  languag^e  in  the  12  Cha.  2.  about  tenure  in  capite.  The 
title  of  the  act  expresses,  that  it  was  made  for  taking  away  tenure  in  capite; 
and  the  first  enacting  clause  proceeds  on  the  same  idea.  But  had  the  act  been 
accurately  penned,  it  would  simply  have  discharged  such  tenure  of  its  op* 
pressive  frmts  and  incidents ;  which  would  have  assimilated  it  U}  Jree  and 
common  socage^  without  the  appearance  of  attempting  to  annihilate  the  indelible 
distinction  between  holding  immediatdy  of  the  king,  and  holding  of  him  llu*ough 
the  medium  of  other  lords.    See  ante  note  3. — [Note  iso.] 
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[10871  <0  ^^'  ^.  pt^^p*ge  '^  called  liberutn  serviHum ;  and 
b.  J  ^^^^'^  ^^  ^  '^^  /'^  liberutn  servitiufny  ad  inveniendum 
nobis  quinque  naves  ad  transUum  nostrum  ad  mandaium 
nostrum*  And  themore  clearly  such  a  tenure  is  neither  grand 
aerjeanty,  nor  knights  service ;  because  nothing  is  to  be  done  by 
the  body  of  any  man,  nor  in  that  case  touching  war,  but  diips 
to  be  found.  And  this  is  the  reason  that  LitUeton  yieldeth  of 
the  examples  he  doth  here  put,  because  that  sueh  a  tenant  by 
his  tenure  ou^t  not  to  go,  nor  to  doe  any  thing  in  his  person, 
touching  war.  And  herewith  agreeth  Braeton,  ex  parvis  ser*  Bnct  li.  9, 
jeantOs,  qua  non  respiciunt  regem  nee  patria  defensionem,  nullum  <<>•  36* 
compeiere  debet  mantagium  nee  custodiam,  Sfc. 

U  a  man  holdeth  land  of ^  the  Idaff,  to  finde  an  horse  of  such  a  9  H.  3.  Gard. 
price  and  a  saddle  and  a  bridle  by  forty  dayes,  or  any  other  time  i45* 
when  the  kine  goeth  with  his  army  against  fVdeSy  tnis  is  petite 
seijeanty,  and  no  grand  serjeanty,  for  the  cause  Aforesaid. 


Sect.  160. 

yd  ND  such  service  is  but  socage  in  effect ;  because  that  such  tenant  by 
hit  tenure  ought  not  to  goe,  nor  do  any  thing,  in  his  proper  person, 
touting  the  warre,  but  to  render  and  pay  yearly  certaine  things  to  the 
king,  as  a  man  ought  to  pay  a  rent. 

**  QVCH  service  is  but  socage,  S^cJ*     But,  as  it  hath  beene 
said,  the  dignity  of  the  person  of  the  king  giveth  the  nantke 
of  petite  serjeanty,  wnich  in  case  of  a  common  person  i^ould  be 
called  plain  socage,  ab  effectu;  for  it  shall  have  such  effects  or  9  H.  3.  Gard. 
kicidents  as  belong  to  socage,  and  neither  ward  nor  marriage,  &c.  *45- 
for  they  belong  to  knights  service. 

Of  this  tenure  the  (rreat  Charter  in  the  person  of  the  king  saith  ^H*  d*'^- 
thus :  Nos  nan  habebimus custodiam  haredu,  Sfc.  occasione  alicujus  YA^tat  da 
parva  serjeantia,  quam  tenet  de  nobis  per  servitium  reddendo  nobis  Wvdb  &  Rele- 
cuUeOos,  smgittas,  S^c.  rih  a8  E.  1. 

Sect.  161. 

>^ND  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petite 
serjeanty,  but  of  the  king,  tsc. 

C\Y  this  sufficient  hath  beene  sayd  before,  saving  that  parva  Vide  Sect  1. 
serjeantia  is  only  appropriate  to  this  tenure  (1). 

Chap. 

( 1 )  The  tenure  of  petite  serjeanty  is  not  named  in  the  id  of  Cha:  2.  but  the 
statute  is  not  without  its  operations  on  this  tenure.  It  being  necessarily  a 
tenure  in  capite,  though  in  effect  only  so  by  socage,  livery  and  primer  seisin 
were  of  course  incident  to  it  on  a  descent ;  and  these  are  expr&sly  taken  away 
by  the  statute  from  every  species  of  tenure  in  capite,  as  well  socage  in  capite 
as  knight's  service  in  capite.  See  ante  77.  a.  But  we  apprehend,  that  in  other 
respects  petit  serjeanty  is  the  same  as  it  was  before ;  that  it  continues  in  deno- 
mination, and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  which  it 
only  differs  in  name  on  account  of  its  reference  to  uyir.— [Note  121.] 
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Chap.  10.  Tenure  in  Burgage.  SecA.  162. 

^EN  URE  in  burgage  isy  where  an  andenjt  burrough  1$,  ofwhick  He 

kins  is  lard^  and  they^  thai  have  tenements  wUkin  the  burrough,  koU 

of  the  king  their  tenements ;  that  every  tenant  for  his  tenement  o^ht  to 

pay  to  the  king  a  certaine  rent  by  yeare,  Ifc,     And  such  tenure  ts  but 

tenure  in  socage, 

BnctoD, lib. 3.  <<  DVRG4  GEy'  in  Latiue  hurga^uUf  is  derived  of  thisword 
btSm  f  L  tu  iursruSf  which.  U  vicus,  pagus^  or  viUoy  a  towne  (a) ;  and 

Mnw  apa  *^  "  callea  a  burgh  (3),  because  it  sendeth  burgesses  to  parlia- 

•cct.18.        '  nient(4). 

10  Co.  193,  134,  the  Major  of  Lynn's  cue.     40  Ass.  pu  37.     43  E.  3.  33.     ai  £.  4. 
53  &  54.     31  H.  7.  15.    3  £.  3.  cap.  3. 

Of  burghs  some  be  incorporate,  and  some  not;  and 
[^]  BractoD,  lib.  gome  be  walled,  and  some  not.    [b]  It  ^  was  in  former  flOQTI 
fieu  Ub*  I        tiro^  taken  for  those  companies  of  ten  families,  which  I    ^^  J 
cap. ^y,  '  '       were  one  anoihers  pledge ;  and  therefore  a  pledge  is 

in  the  Saxon  tongue  bornoe,  whereof  some  talce  it  that  a  borgh 
came ;  whereof  also  commeth  headborough  or  borowbead,  capi* 
talis  plegius,  a  chiefe  pledge,  viz.  the  chiefe  man  of  the  boihpe, 
whom  Bracton  calletn  frithlfurgm ;  ?ind  hereof  also  commeth 
burgbote,  which,  as  Fleta  saitli,  signifieth  quietantiam  reparaimis 
murorum  dvitatis  aut  burgi. 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city ;  whereof 
more  shall  be  said  hereailer.  And  the  termination  of  this  word 
burgtmum  (as  before  hath  becne  noted),  signi6eth  the  service 
whereby  the  burgh  is  holden.  And  of  tfiis  word  (bur^)  two 
ancient  and  noble  families  take  their  names,  viz.  de  BurgOf  and 
de  Burgo  caro,  Burchier» 

F.  N.  B.  64.  d.        '^  Ofvohich  the  king  is  lord"    But  it  may  be  holden  of  another, 

as  by  thaty  which  immediatdy  followeth,  appeareth. 

Sect. 


i:i 


For  the  difference  between  town  and  borough-,  see  post.  1 15,  b. 

For  the  etymology  of  borough^  besides  Spelman,  Du  Fresne,  and  the 
other  gloflsarists,  see  Whitl.  on  Parliam.  497.  Brad,  on  Bor.  i.  ^nd  Mad. 
Finn.  ourg.  9. 

(a)  Mr.  Madox  cautions  his  readers  against  thb  derivation  of  horovLgh* 
Mc^-  firm.  Burg.  3.  His  reason,  we  presume,  was,  that  borough  ^'vas  a  w^d 
t^  more  ancient  than  the  practice  of  sending  burgesses  to  parliament.  How- 
^ex  it  is  possible,  that  some  boroughs  might  be  denominated  towns,  till  thej 
m^ie  ^owed  to  dl^se  representatives  in  parliament ;  and  that  ^ey^coujrd 
^e  pame  of  boroughs  from  the  circumstance  of  having  that  privilege.  ^  VOJ 
ipwM  did  becoi^e  wijcottd^s  in  this  way,  it  in  some  degree  accounts  forlord  Coke  s 
^3u^]icaiti(>P  «f  4ie  ^pr^  though  it  wm  not  w](if>lly  justify  him  ^  0(  etyiw^^^ 
—[Note  laa.J  . 
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Sect.  163. 

j4^^  ^/'^  s^^^  manner  m,   where  another  lord  spiritnall  or  iem^ 
porall  is  lord  of  such  a  burrough,  and  the  tenants  of  the  tenemenU 
in  such  a  burrough  hold  of  their  lord  to  pay,  each  of  them  yearly,  an 
annual  rent, 

n^HIS  is  evident,  and  needeth  no  explanation.    Only  this  by 
the  way  is  to  be  observed,  that  bishops,  being  lords  of  par- 
liament, have  not  been  called  lords  spirituall  so  lately  as  some  16  r  9  ca  & 
have  imagined.  ,  H.  4.  i.  a.&c. 


Sect.  164. 

yj  ND  it  is  called  tenure  in  burgage,  for  that  the  tenements  within  the 
burrough  be  holden  of  the  lord  q/'  the  burrough  by  certaine  rent,  6ft, 
jind  it  is  to  wit,  that  the  ancient  townes  called  burroughes  be  ,the  most 
ancient  towns  that  be  within  England  ;for  the  townes  that  now  be  cities  or 
counties,  in  old  time  were  boroughes,  and  called  boroughes\  for  of  such  old 
townes  called  boroughs,  come  the  burgesses  of  the  parliament  to  the  parlia^ 
tnent,  when  the  king  hath  summoned  his  parUament\\), 


*'  J5^  r^flije^  rent^  8^y    By  (8^c.)  here  is  implyed  feahie,  <Mr 
other  service,  as  to  repaire  the  house  of  the  lord,  &c. 

^'  The  ancient  taumes  called  burroughes** 

So  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  or  any 
other  lord,  which  sendeth  burgesses  to  the  parliament. 

And  it  is  to  be  observed,  that  Burgh  tmd  Burie  have  all  one 

signification;    as  Canterhuricy   Burie  Saint  Edmond,  Sudlmrie, 

Salisburie,  Banburie,  Heytesburie,  Malmesburie,  Shqftes' 

£]^QQ7]  huricy  cdr  Teukesburyj  and  others  send  burgesses  to  the 
1^    'I  parliament.     Vide  pro  viUi8,parochiiseihamletiis,postea, 
Section  171. 

^'  Cities"  CivitaSf  whereof  commeth  the  word  city.  A  city  is 
a  borough  incorporate  (2);  which  bath  or  hath  had  a  bishop; 

and 


1)  See  ante  108.  b.  note  4. 

a)  This  implies,  that  unless  a  borough  is  corporate,  it  cannot  be  a  city.  But 
if  this  was  lord  Coke's  idea,  it  is  not  quite  accurate;  for  though  in  general  the 
description  may  be  true,  yet  it  is  not  universally  so.  Westminster  is  a  city,  and 
also  tLOorough,  so  far  at  least  as  the  sending  members  to  parliament  can  entitle  it 
to  that  denomination ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madox  men- 
tions Westminster  as  a  borough  not  corporate^  and  we  ourselves  have  seen 
papers  in  the  archives  of  the  dean  and  chapter  of  Westminster,  which  confirm 
his  idea.  Mad.  Firm.  Burg.  49.  This  fact  is  material  to  another  purpose.. 
Westminster  not  being  corporate,  and  yet  having,  as  we  apprehend,  first  sent 
Vol.  I.  £  s  members 
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and  though    the    blshopricke  be  dissolved,  yet  the  city  re- 
niaineth. 

Id  the  time  of  William  the  Conqiierour  it  is  dedared  in  these 
Iamb.  fol.  125.     words :  Item  nullum  mercatum  x>d Jorum  sit,  nee  Jieri  panmttatuTf 

nhi  in  civitatibiu  regni  nostril  et  in  burgis  dausis  el  muro  vallatUi 
et  castelli^,  et  loch  tutissimii,  ubi  comuetudines  regni  nottriy  djus 
nostrum  commune,  et  dignitates  coronas  nostne,  qua  conttitvta  nud 
d  honi< }  rccoccessoribus  nostriSf  deperire  non  possunt,  nee  defrau- 
dan.  ;.h  virJariy  scd  omnia  rite  et  per  judicium  et  justitiam  Jieri 
dc'^t.: :  et  ideo  casteUa  et  burgi  et  civitates  sunt  etfundataei 
tedijiCatce;  scilicet  ad  tuitionem  gentium  et  popuhrum  regni,  et  ad 
defenuonem  regni^  et  idcirco  observari  deherd  cum  omni  Idieriaie  et 
integritate  et  raiionc.  So  as  by  this  it  appeareth,  that  citia  were 
instituted  for  three  purposes.  First,  Ad  comuetudines  regni  nostri, 
etjus  nostrum  commune,  et  dignitates  coronw  nostra  contervam. 
2.  Ad  tuitionem  gentium  et  populorum  regni.  And  thirdly,  Ad 
defensionem  regnt.  For  conservation  of  laws,  whereby  every  man 
enjoyeth  his  owne  in  peace ;  for  tuition  and  defence  of  the  kings 
subjects ;  and  for  keeping  the  king's  peace  in  time  of  sudden 
uprores ;  and  lastly,  for  defence  of  the  reahne  against  outward 
or  inward  hostility. 
Mirror,  cap.  a,  Civiias  et  urbs  in  hoc  differuntj  judd  incda  dicuntur  dx^,  «"» 

»ect.  18.  <Dero  complectitur  adijicia;  but  with  us  the  one  is  commonly  taken 

Britton,  U.  87.   for  ti^g  Q^i^gr^    Villeins  sont  coultivers  dejiefe  demurrants  in  village 

upland;  car  de  ville  est  dit  villeine,  et  de  borougkes  burgesses^  et 
de  cities  citizens. 

Every  borough  incorporate,  that  had  a  bishop  within  time  of 

memory,  is  a  citie,  albeit  die  bishopricke  be  dissolved;  as  ^^* 

minster  had  of  late  a  bishop,  and  therefore  it  yet  remaines  a  city 

Mich.  7  R  1.       (3).  The  burgh  of  Cambridge,  an  ancient  city,  as  it  appeareth 

Rot.  1.  ^which 

waa  in  Anno  Dom.  1195)  in  an  Ass.  of  Daireine  Presentment  for  the  Church  of 

St.  Peter*»  in  Cambridge.  , 

DV 


members  to  parliament  in  the  reign  of  Edward  the  sixth,  is  an  histance,  that  the 
inhabitants  of  a  town  may  acquire  the  right  of  having  representatives  in  ^^^' 
ment  within  time  of  legal  memoru  without  being  incorporated,  and  therefore 
seems  inconsistent  with  the  doctrme  of  lord  chief  justice  Holt  on  this  subject  ii 
Ashby  and  White.  See  3  Pryn.  Brev.  Pari.  sect.  7,  p.  1 88.  1  Will.  Notit 
Pari.  7,  and  21,  of  the  preface.     Car.  Rights  of  Elect,  part  2.  p«^-3^ 

1  Stow's  Survey  Stripe's  ea.  of  1720.  p.  8  and  10,  of  the  second  appcidnc,  and 

2  Dougl.  Hist,  of  Cas.  of  Controv.  Elect.  296,  297,  298.  It  is  with  great  pleft- 
sure  that  we  cite  mr.  Douglas's  woHc,  as  it  aflbrds  the  opportunity  of  congrata- 
lating  die  student  on  the  accession  of  a  collection  of  excellent  reports  on  the 
law- of  parliamentary  election,  accompanied  with  an  instructive  historical  p^ 
fece,  and  very  judicious  annotations.  This  is  the  only  work  of  the  kind,  except 
oue  lately  published  from  mr.  Glanville's  manuscript;  and  they  are  both  parti- 
dukrly  valuable,  on  account  of  their  tendency  to  diffuse  the  knowledge  w  a 
branch  of  law,  which  before  was  too  much  confined  to  the  narrow  circle  of  a  fe'f 
favourites  in  possession  of  the  practice. — [Note  123.]  ^  ^ 

(3)  This  18  rather  an  unapt  example  of  the  truth  of  lord  Coke's  position;  W 
Westminster,  as  we  have  already  stated,  is  not  a  borough  incorporate*  See 
supra,  note  2.  As  to  Westminster's  being  a  cttu,  it  became  so  by  express  crta' 
iion,  and  not  singli/  by  making  it  the  see  of  a  bishop,  however  sufficient  /fci'  o» 
itseif.  might  have  been ;  the  letters  patent,  whidi  erected  the  bishoprick,  ordain- 
ing, quod  iota  vUla  nostra  WestmonasterU  extunc  et  deinceps  in  perpeham  ttt 
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by  a  judiciall  record  (which  is  to  be  preferred  befcMrc  all  others) 
where  mos  civifatii  Cantabtigiee  is  found  by  the  oath  of  twelve 
men,  the  recognitors  of  that  assise;  which  (omitting  many  others) 
I  thought  good  to  mention,  in  remembrance  of  my  lore  and  duty 
alniie  matri  academia  Cantabrigiee. 

There  be  within  En^nd  two  archbishoprickes,  and  twenty- 
three  other  bishoprickes.  Therefore  so  many  cities  there  be; 
and  Cambridge  and  Westminster  being  added,  there  are  in  all 
twenty-seven  cities  within  this  realme,  and  may  be  more,  than  at 
this  time  I  can  call  to  memory. 

.  It  is  not  necessary  that  a  citie  be  a  county  of  itselfe;  as  Cam* 
bridge,  Ely,  Westminstery  &c.  are  cities,  but  are  no  counties  of 
themselves,  but  are  part  of  the  counties  where  they  be. 

*'  Counties,''  or  Shires;  the  one  taken  from  the  French^  the  (Post.  i68^a.) 
other  from  the  Saxon,  in  Latine  Comitatus.  Counties  are  cer- 
taine  circuits  or  parts  of  the  kingdome,  into  the  which  the  whole 
realme  was  divided  for  the  better  government  thereof,  so  as 
there  is  no  land  but  it  is  withio  some  county.  And  every  of 
thum  is  governed  by  a  yearly  officer,  which  we  call  a  Shireve; 
which  name  is  compounded  of  these  two  Saxon  words  shire  and 
reve  [i.e,]  prapositus  or  prcefectus  comitatits.  But  hereof  more 
hereafter  in  his  proper  place  shall  be  spoken.  There  be  in 
England  forty-one  counties,  and  in  Wcdei  twelve. 


"  Come  the  burgesses  of  the  parliam^t  to  the  parliament,  8fC.**  v^f^*^^'**** 
Parliament  is  the  highest  and  most  honourable  and  absolute  court  Si  *vJ*^' 
of  justice  in  England,  consisting  of  the  king,  the  lords  of  parlia- 


ment, and  the  commons.  And  againe,  the  lords  are  here  divided 
into  two  sorts,  viz.  spirituall  and  temporal!.  And  conrunons  are 
divided  into  three  parts,  viz.  into  knights  of  shires  or  counties, 
citizens  out  of  cities,  and  burgesses  out  of  burroughes ;  the  words 
of  the  writ  to  the  sherife  for  the  election  being,  duos  milites 
gladiis  cinctos  magis  idoneos  et  discretos  comitatus  tui,  et  de 

CI  1071  ?"^^«^  cvoitate  comitatus  tui  duos  cives,  et  de  ^  quolibet 
*J  ourgo  duos  burgenses  de  cUscretioribuSy  et  magis  suffici^ 
entibus,  8^c.  all  which  have  voyces  and  suffrages  in  par-  \'ide  Sect.  3. 
liament  You  shall  reade  in  the  parliament  rolls,  that  (as  hath  (4  ^nst.  3.) 
beene  said)  there  is  lex  ei  consuetudo  parliamenti,  qtue  guidem  lex 
<piarenda  est  ab  omnibus,  ignorata  h  multis,  et  cognita  h  paucis. 
Of  the  members  of  this  court  some  be  by  descent,  as  ancient 
noblemen ;  some  by  creation,  as  nobles  newly  created ;  some  by 
succession,  as  bishops ;  some  by  election,  as  knights,  citizens,  and 
burgesses. 

It  is  called  parliament,  because  every  member  of  that  bourt 
should  sincerely  and  discreetly  parler  la  ment  ( 1 )  for  the  general 

good 


civOaSf  ipsamque  civitatem  Westmonasterii  vocari.     See  the  letters  patent  in 
1  Burn.  Reform,  page  246,  of  the  AppendiXi — [Note  124*] 

( 1 )  The  latter  part  of  this  etymology  is  justly  exploded ;  but  it  is  some  ex^' 
cuse  for  lord  Coke,  that  it  did  not  first  come  from  him,  it  being  to  be  found  in 
preceding  authors  of  eminence.  See  Lamb.  Archeioa  in  the  chapter  of  Parka" 
meatf  and  1  Whitl.  on  Parliament  174.  A  learned  writer  of  the  present  time  sug? 
geaUf  that  perhaps  parliament  may  be  a  compound  of  parh  and  menty  two  Cel- 
tick.  words^  Aejbrmer  answering  to  parler  in  French,  and  the  latter  signifying 
abundance,  and  both  together  miporting  the  same  aa  great  talk  amongst  the 

£  2  3  Indians 


1 10. a.]  Tenure  in  Burgage.        L.2.  C.  10.  S.  164. 

4 H. 8. cap.  8.  8^^  ^^  ^^  common  wealth;  which  name  it  hath  also  in  Scot- 

r  1  T    «'    A  ^nd{2);  and  this  name  before  the  Conquest  was  used  in  [a]  the 

ilodoTcn^d  time  o£  Edward  the  Confessor,  WiUiam  the  Conaueror,  &c.(3). 

Parliaro.  It  was  anciently  before  the  Conquest  called  miehH  iinoihy  wiM 

9i£.  3.fo.6o.a.  gemote^  ealsa  mtena  gemote;  that  is  to  say,  the  great  court  or 

Johannes  de  meeting  of  the  king  and  of  all  the  wisemen,  sometime  of  the  king 

pore' reg?!^*'"'  with  the  counsell  of  his  bishops  nobles  and  wisest  of  his  people. 

Johaonu.  This  court  the  Frenchman  oUleth  les  estates,  or  FassemAU  des 

Poi.  Virgil,  li.  3,  estates.    In  Germany  it  is  called  a  diH.    For  those  other  comts 

tempore  H.  i .  in  France  that  are  called  parliaments,  they  are  but  ordinary  cwrts 

inthc title     *  o^ justice;  and  (as  Patdus  Jovius  affirmeth)  were  firsi established 

(Uoct.  &  "  by  us. 
Stud.  164.    3  Inst.  195.  179.    4  Li»t  53.) 

The  king  of  England  is  armed  with  divers  councils,  one 
whereof  is  odledcommfui^  concilium^  and  that  is  the  court  of  par- 
liament, and  so  it  is  legally  called  in  writs  and  judiciall  proceed* 

ings 

Indians  of  North  America.  Barringt.  Obs.  on  Ant.  Stat.  2d  ed.  56.  But 
though  we  do  not  dpubt  that  there  are  two  such  words  in -the  Celtick  language, 
we  are  scarce  more  satisfied  with  this  derivation,  than  with  that  expressed  by 
lord  Coke.  The  opinion  adopted  by  mr.  Lambard  seems  far  the  most  probable ; 
and  this  is,  that  parliament  is  not  a  compound  word,  but  simply  derived  from  the 
French  verb  paner,  with  the  addition  of  ment  in  the  termination ;  which  mode  of 
converting  verbs  into'  nouns  as  well  as  into  adverbs  is  common  in  the  French 
tongue.  Lamb.  Archeion  in  the  chap,  of  Parliament,  A  like  practice  pre- 
vailed in  the  formation  of  the  Roman  language ;  and  thence  the  true  source  of 
derivation  for  testamentum,  and  other  similar  Latin  words;  though  an  injudicious 
desire  to  render  them  more  significant  and  expresisive  of  the  qualities  of  the 
subjects  to  which  they  are  applied,  than  their  true  deduction  would  warrant, 
gave  birth  to  a  forced  and  fanciful  kind  of  et3rmology,  like  that  now  so  properly 
rejected  in  |;he  instance  of  the  word  parliament,  lliis  false  taste  in  respect  to 
etymology  is  of  a  very  ancient  date;  nor  were  lord  Coke  and  his  cotemporaries 
more  chargeable  with  it,  than  some  of  the  most  admired  and  pure  classical 
writers  of  antiquity,  not  excepting  even  Cicero*  See  Menag.  Jur.  Civil.  Aumeb. 
cap.  39,  particularly  in  his  observations  on  the  word  testamentum^  and  TayL 
Elem.  Civ.  L.  7.  It  seems  to  have  originated  from  not  attending  to  the  resl 
office  of  et3rmology,  and  confoimding  it  with  the  definition  of  the  subject  to 
which  a  word  is  applied ;  two  thines  quite  distinct  in  their  nature,  though  it  b^ 
quently  happens,  that  they  reflect  light  on  each  other. — [Note  135.] 

J  2  )  For  a  history  of  the  origin  and  constitution  of  the  parliament  in  Scotlsnd 
ore  the  union  of  the  two  kingdoms  in  the  reign  of  queen  Anne,  and  of  the 
change  made  by  the  establishment  of  one  parliament  for  Great  Britain,  see  the 
Treatise  on  the  Laws  of  Election  for  Scodand,  with  which  mr.  Wight  hiOh  lately 
obliged  the  public— [Note  126.] 

(3)  Mr.  Lambard  guesses,  that  the  word  parliament  was  introduced  here 
soon  after  the  Conouest.  He  cites  Westminster  the  first,  as  the  most  ancient 
statute  in  which  he  nad  observed  the  word  to  be  used ;  though  from  a  passsge 
in  the  statute  of  Edward  the  second,  mentiotdttgparliamenU  in  the  times  of  that 
king's  progenitors^  he  infers,  that  the  word  had  been  adopted  several  rcsgns 
before.  Lamb.  Archeion  cap.  Parliament,  and  Westm.  i.  3  £.  1,  and  Arti^i 
Cleri  9  E.  3.  One  of  mr.  I^nne's  ai^uments  a^tinst  the  great  antiquity  4>f  the 
modus  tenendipafUamentnm  is  the  frequent  .use  of  the  word  parliament ;  he  insiit- 
ing,  that  it  was  never  applied  to  denote  the  great  council  of  the  nation  in  any  of 
our  ancient  records  or  writings  prior  to  the  reign  of  Hen.  3.  See  Pryn.  oa 
4  InsL  2.    See  furrier  Brad,  iatroduci.  to  Engl.  Hist  71  .-—[Note  1 27.] 
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ings  commune  concUium  re^i  AnglUe,    And  another  is  called  [6]  [^J  Bracton,  lib, 
magnum  concilium  :  this  is  sometime  applied  to  the  upper  house  ^^'  \ 
of  parliament,  and  sometime  out  of  parliament  time  to  tne  peeres       ^*'^'  ^  ^' 
of  the  realme,  lords  of  parliament,  who  are  called  maenum  coti" 
eilium  regis;  for  the  proofe  whereof  take  one  [c]  record  for  many  [<•]  37  Aug. 
in  the  fifm  yeare  of  king  //.  4.  at  what  time  there  was  an  exchange  5  H.  4. 
roadebetweeae  the  king  and  the  earle  of  Northumberland^  whereby 
the  king  promiseth  to  deliver  to  the  earle  lands  to  the  value,  &c. 
per  advice  et  assent  des  estates  de  son  realme  et  de  son  parliament 
(parensi  que  oarliament  soit  devant  le feast  de  St.  Lucy  J  ou  outer" 
ment  per  advtee  de  son  ground  couneell,  ei  outers  estates  de  son 
realfne,  que  le  royferra  assemUer  devant  le  ditjeastf  in  case  que  le 
parliament  ne  soit*     And  herewith  agreeth  the  act  of  parliament 
m  37  E.  3.  cap.  i8»  wh«re  il  is  said,  before  the  chancellor  trea- 
surer and  great  councell.     (4)  Thirdly  (as  every  man  knoweth), 
the  king  hath  a  privy  councell  for  matters  of  state;  (as  for  ex- 
ample) [d]  Henrieus  de  Bellomonte  baro  de  magno  et  de  privato  [rf]  in  don. 
concUio  regis  juratusy  and.  many  others  before  and  after.     The  Clans.  i6E.% 


is  to  be  understood  secundum  subjectam  materiam;  for  example,   1  R.  3.  n. 
if  it  be  legall,  then  by  the  king's  councell  of  the  law,  viz.  his  Begist.  igi. 
judge.  (5).  -.-a. 

39  E.  3.  35.     3  Ass.  15.     19  £.  3.    Jadgement  174.    W.  1.  ca.  i.  ^Lcstat  de  Templar. 
16  R.  2.     Sta^  de  Pnciuunire.     See  the  same  published  by  Mr.  Lambard. 

Now 


(4)  In  the  controversy  about  the  origin  of  the  Commons  in  parlianHent,  mi. 
Tyrrel  contends,  tliat  anciently  commune  consilium  sometimes  denoted  an  assem* 
bly  distinct  from  parliament,  and  one  composed  of  fewer  persons;  and  particur 
larly,  that  the  commune  consilium^  mentioned  in  the  clause  of  kin^  John's  Magna 
Charta,  about  assessing  escuage,  which  enumerates  only  archbishops,  bishops, 
abbots,  counts,  and  the  greater  barons,  was  of  ^is  sort.  Tyrr.  Biblioth.  Politic. 
311.  314. — [Note  138.] 

Is)  Lord  Coke  in  another  place  repeats  the  expression,  that  for  matters  of 
law  tne  judges  are  the  kings  counsd»  Post.  304.  a.  But  he  omits  expliuning, 
whether  they  are  so  call^,  on  account  of  iheir  judicial  opinions  in  the  king's 
courts,  of  their  opinions  in  parliament,  when  advised  with  by  the  lords,  or  any 
extrajudicial  opinions  the  king  may  be  entitled  to  demand  from  them.  As  to  the 
latter,  they  were  not  favoured  by  lord  Coke,  as  appears  by  his  behaviour  in  the 
great  case  of  Commendams  in  the  reign  of  James  the  first,  when  the  king 
sevecely  reprimanded  the  judges  for  disobeying  his  mandate  to  postpone  pro- 
ceeding in  a  cause  concerning  the  prerogative  till  they  were  consulted  by  him. 
Though  lord  Coke  was  deserted  by  the  other  judges,  who  asked  pardon  for  hav- 
ing remonstrated  against  the  king's  command ;  and  though  the  privy  council 
decided,  that  the  command  was  agreeable  to  law ;  yet  lord  Coke  bluntly  refused 
either  to  retract  or  apologize.  See  lord  Coke's  life  in  the  Biograph.  Britan. 
One  thing  much  relied  on  by  those  who  justified  the  king's  order,  was  the  oath  oi 
die  judges,  which  is  printed  in  the  statute  book  as  a  statute  of  Edward  the  third, 
and  expressly  requires  them  to  counsel  the  king  in  his  business.  See  18  £.3. 
atat,.  4.  But  what  is  thus  called  a  statute  lord  Coke  denies  to  be  one,  and  in- 
deed very  properly ;  for  it  has  not  the  least  resemblance  of  a  statute,  being 
simply  the  form  of  an  oath.  3  Inst.  146.  234.  However,  it  must  be  admitted, 
that  there  are  various  instances  of  the  king's  consulting  the  judges,  and  of  their 
giving  i^m  Of voaxttiM  extra  judicially.    Several  of  these  instances  are  referred  to 
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Nov  for  the  antiquity  of  thi^  high  court  of  paiiiaroent,  whereof 

Uttleton  here  epeaketh,  it  appeareth,  that  divers  parliaments  have 

bcene  holden  long  before  and  untill  the  time  oi  the  Cooqaeror, 

which  be  in  print,  and  many  more  appearing  in  ancient  records* 

[/]  Mirrpr.ca.  and  manuscripts  ^6).     [yj  Le  toy  Alfred  assembler  Its  ccwii/r?, 

b*^^  *•  ^"^  Sfc.  et  ordeina  pur  usage  perpetMtU,  que  deuxjbitz  per  an  oufdw 

3!  al**u  ^  ^       tovent  pur  mister  in  temps  dc  peace  se  assembierent  a  LondreSy  a  par- 

36  eI  3.  cm.  10.    l^fMnter  sur  le  guidement  del  people  de  Dieuj  et  cement  soy  gardt- 

rant  de  pecker  j  viveront  en  quiet f  et  recetveront  droit  per  vsagt  d 
sanits  jutlgemenis.     Per  ceste  estate  se  fieramt  pUisors  ordinance 
perplusors  roi/sjesque  a  temps  le  roy  que  ere  est,  quejuit  le  roif 
E.  1.     The  conclusion  of  that  great  paiiiament  holden  by  idng 
Ethdstan  at  Grately  is  very  remarkable, _which  I  have  aeene  in 
these  words.     All  this  toas  enacted  in  that  great  synod  or  eouncdl 
at  Grately^  xohereat  was  the  archbishop  Wolfehelme,  toith  all  the 
noblemen  and  wise  men,  which  king  Athdsian  called  together, 
M»rr.  ca.  %  sect.       There  have  beene  in  the  time  of,  and  since  the  Conquest,  in 
^'  d'  *D  W^'    *^®  reignes  of  //.  1 .  king  Stephen,  H.  a.  jR.  1 .  king  John.  H.  3*  &c 
tt  c^.^Homi-  ^^^  BessioDs  of  parliament,  and  at  every  session  divers  acts  of 
cidccap.  i,sect.  parliament  made,  no  small  number  whereof  are  not  in  print  (7). 
]  3,  cap.  4.  de  Pojns,    Ockam  quid  cum  Ven.  Matth.  Paris.  9 1  a,  a  13. 

The 

m  the  Reports  of  lord  Fortescue,  who  endeavours  to  shew,  that  even  in  the  case 
of  ship-money  the  extra-judicial  opinion  first  given  was  condemned,  not  because 
It  was  extra-judicial,  but  because  it  was  grossly  contrary  to  law.  Fortesc.  Rep. 
386,389.  Rushw.  vol  3.  Append.  212.  Some  instances  of  such  consulta- 
tions have  happened  since  the  Revolution,  particularly  some  few  years  after  ia 
sir  John  Fenwick*«  case,  and  in  the  reign  ot  George  the  first,  when  it  was  made 
a  (luestion  whether  the  education  and  marriage  of  the  prince  of  Wales's  children 
belonged  to  the  kmg  or  to  their  father,  and  still  more  recently  in  the  case  of 
admiral  Byng  during  the  last  reign.  See  Fortesc.  Rep.  385.  Bat  however 
numerous  and  strong  the  precedents  may  be  in  favour  of  the  king's  extra-judi' 
cially  consulting  the  judges  on  questions  in  which  the  crown  is  interested,  it  is  a 
ripht  to  be  understood  with  many  exceptions,  and  such  as  ought  to  be  exercised 
with  great  reserve;  lest  the  rigid  impartiality  so  essential  to  thdr^WicfW  capa- 
city should  be  violated.  The  anticipation  o£  judicial  opinions  on  causes  actudlij 
depending  BhoM  be  particularly  guarded  against;  and  therefore  a  wise  and  up- 
right judge  will  ever  be  cautious,  how  he  extrajudicially  answers  questioDB  of 
such  a  tendency.  So  far  one  may  venture  to  qualify  tlie  right;  because  even 
the  house  of  lords  have  declined  taking  the  opinion  of  die  judges  for  a  reason  of 
this  sort,  though  their  attendance  on  that  assembly  is  confessedly  for  assisting 
the  lords  in  matters  of  law.  See  Fortesc.  Rep.  384,  385.  But  it  would  be  a 
presumption  in  us,  if  we  were  to  be  more  particular  on  asiibject  of  so  much  deli- 
cacy, ^  attempting  to  mark  the  bounds  to  a  right,  the  extent  of  which  we  do 
not  find  clearly  ascertained  by  precedent  or  authority.  See  further  on  this 
•ubjectFost.  199.  341 —[Kote  lag.] 

•  (())  The  statutes  of  Edward  the  third  cited  by  lord  Coke  in  the  margin  re- 
euire  a  parliament  to  be  holden  once  every  year ;  but  it  seems  doubtfol,  whether 
they  were  meant  to  limit  the  duration  of  each  parliament,  or  mer^y  the  inte^ 
mission  of  holding  parliaments.  The  16  Cha.  2.  c.  1,  which  directs,  d«t  the 
fitting  of  parliaments  shall  not  be  discontinued  above  three  years,  is  certainly 
for  the  latter  purpose,  and  therefore  still  continues  m  force,  notwithstanding  the 
^odern  statutes  for  making  parliaments  first  triennial  and  afterwards  septen- 
Old,  these  being  for  the^nwr  purpose.  See  6  W.  ft  M.  c.  a.  1  Gea  1.  c  S^- 
— [iMOte  i,'5o.] 

(7)  See  Pref.  to  Ruffhead'a  Stat  ai. 


L.  2,  C,  10.  S.  l6a.    Tenure  in  Burgage,    [.110.a.  llO.b,. 

♦ 

The  jurisdiction  of  this  court  is  so  transcendent,  that  it  maketb, 
inlargeth,  diminisheth,  abrogateth,  repealeth,  and  reyiveth  lawes, 
statutes,  acts,  and  ordinances,  concerning  matters  ecclesiasticall, 
capital],  criminal!,  common,  civil],  martiall,  Maritime,  and  the 

rest.     None  can  begin,  continue,  or  dissolve  the  parliament,  but  [a]  V\.  Cora. 

bj  the  Icing's  authority.     Of  which  court  it  is  said,  [a  J  Que  il  est  398.  b.  pootor 

de  tres  errand  honor  et  justice,  de  que  nul  doit  imaginer  chose  dis'  ?|^**jf '  ^*'  ^^* 

honorable,     [b]  Habet  rex  curiam  stiam  in  concilio  mo  in  parlia-  r^j  j^^^^  i^,  ^ 

mentis  suis^  prasentibus  pralatis,  comitibus,  baronibusy  proceribus,  ca.a.  Fo'rteac(icL 

et  aliis  viris  peritis,  ubi  terminate  sunt  dubitationes  juaicioruniy  et  dcLaodibus 

novis  injuriis  emersis  nova  consiituuntur  remedia,  et  unicuique  jm-  W"™^^'*«« 

titia  prout  meruerit  retribuetur  ibidem.     But  this  properly  doth  ^^^'       ^* 

belong  to  the  jurisdiction  of  courts,  and  therefore  this  littje  taste  /boct  &  Stod, 

hereof  shall  suffice.  33.) 


m 
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^LSO,  for  the  greater  pari  such  bqroughes  have  divers  cmtomes  and 
mages,  which  be  not  had  in  other  towns.  For  some  boroughes  have 
such  a  custome,  that  if  a  man  have  issue  many  sonnes  and  dyeth,  the  youngs 
est  son  shall  inherit  all  ilie  tenements  which  were  his  father's  within  iaa 
same  borough^  as  heire  unto  his  father  by  force  of  the  customer  the  which  is 
called  borough  English  ( 1 )  t  • 

**  (JUS  TOME  S  and  usages.**     Consuetudo  is  one  of  the  maine 
^    triangles  of  the  la wes  of  England;  those  lawes  being  di- 
vided into  common  law,  statute  law,  and  custome.     Of  which  it  (Post.  115.  b.) 
is  said,  [*]  that  consuetudo  quandoque  pro  lege  servatur  in  par-  {•JBrtci.lib.i, 
tibus,  td)ijuerit  more  utentium  approbata,  et  vicem  legis  obtinet;  ca-Si'ol.a. 
longavi  ejiim  temporis  usus  et  consuetudinis  non  est  viUs  authoritas. 
[a]  Longa  possessio  (sicutjus)  parit  jus possidendi,  et  toUit  actionem  M  Idem,  lib.  a» 

vero  domino.  (i)av?33.a,> 

Of  every  custome  there  be  two  essentiall  parts^  time  and  usage ; 
time  out  of  minde,  (as  shall  be  saidhereafler)  and  cootinuall  and 
peaceable  usage  witnout  lawful]  interruption. 

"  Which  be  not  had  in  other  towns**     It  is  necessary  to  be  (Doct.Plac.104. 
Icnowne  what  customes  may  be  alle^ged  in  an  upland  towne,  5  Co.  84.  a.) 
which  is  neither  citie  nor  borough.    [*]  T»  an  upland  towne,  that  l^j  44^3-39* 
is  neither  city  nor  borough,  such  a  custome  to  devise  lands  can-  40 Ass. 4.  ay.  41, 
not  be  alledged.     Neither  in  an  upland  towne  can  there  be  a  ^^  £  ^'  ^' 
custome  of  borough  En^ish  or  gaveikinde ;  but  these  are  customes, 
which  maybe  in  cities  or  boroughes.    frf]  Also,  if  lands  be  within  [<q  ai  E.  4. 
9  manner  fee  or  seigniory,  the  same  by  the  custome  of  the  roan-  53, 54. 
nor  fee  or  seigniory  may  be  devisable,  or  of  the  nature  of  gavel-  (J  Co.  <^.  b-) 
kinde  or  borough  English.     [♦]   But  an  upland  towne  may   jj^  4  ia  ^ 

1}  H.  7. 14.     44  E.  3. 18.     ai  H.  7. 40: 
alledge 

t  Thk  refermce  tenm  wuspkc^d,  a$  the  neUt  wtipr^bablif  meant  t^  rrfer  to  the  ttcotul  paragraph 
'    tf^  CommthUf/ry  on  sict.  165,  ending  toWi  ih^  uiordi,  "  without  lawiiiU  iaterruption." 

(1)  Another  thing  essential  to  a  good  custom  is,  that  it  be  reasonable;  which 
AedriQej^getiier  willh  tlie  other  general  rules  conceiliing  ^uatoxoB,  is  weU  ex- 

flained  and  allied  in  the  famous  Irish  case  of  Taaisiry  report^  by  sir  Johi( 
>avie8.    See  Dbv.  31.  b. — [Note  131.] 
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alledge  a  custome  to  have  a  way  to  their  church,  or  to  make 
hy-laires  for  the  reparations  of  the  church,  th^  well  ordering  of 
the  comnions,  and  such  like  things.  And  it  is  to  be  observed, 
[e]  Bnct.  Ub.4.  that  in  special  cases,  a  custome  may  be  [e]  alledged  within  a 
^'  ^60^  '  hamlet,  a  towne,  a  burgh,  a  city,  a  mannor,  an  honor,  an  hundred^ 
17  £.3^Dctinoe  ^^^  ^  county :  but  a  custome  cannot  be  alledged  generally  within 
68.  3  £.  3.  the  kingdome  of  England;  for  that  is  the  common  law  (s). 
Det.  156. 

30 ^'  3- «5-  "  The  younsest  son  shall  inheriL"    And  yet  by  some  costomes 

3?£.3.  Bc^^r  ^^^  youngest  6ro^A^  shall  inherit;  for  consuetudo  loci  esiobter- 
6.  17  E.  3. 37.    vanda{^). 

91  £.4.  98. 

a« E. 4.  8.  «  JU  1^  tenements"    Either  in  fee  simple,  fee  taile,  or  any 

ooE^i^ai  other  inheritance.  If  lands  of  the  nature  of  borough  EngUtk  be 
94  h!  8.  Dier  l^tten  to  a  man  and  his  heires  during  the  life  of  J!  S.  and  the 
54.  Y.  N.B.  laa.  lessee  dyeth,  the  youngest  sonne  shall  enjoy  it  (4). 

6C-3-'ri^P-l3* 

Vid.GUnTii.  lib.  a  Borough  English :"  So  called,  because  this  custome  was  first 
7.0.3.9.  (a,gomehold)in£;iigfaik/(5). 

Sect. 


(3)  This  doctrine,  about  the  restriction  of  customs  to  places  of  a  particular 
denomination,  will  appear  more  satisfactory,  by  considering  the  reason  of  hav- 
ing some  restraint,  and  the  nature  of  that,  wmch  lord  Coke  points  out  as  the 
established  one.  The  policy  of  some  restraint  is  founded  on  the  uncertainty 
and  confusion  which  would  ensue  from  an  infinite  diversity  of  customs,  if  ereiy 
place,  howerer  small  and  inconsiderable,  should  be  allowed  to  set  up  special 
customs  in  direct  opposition  to  the  general  custom  of  the  realm.  On  this  prin- 
ciple the  pririlege  of  having  special  cuBtomB^  derogating  from  the  common  law,  is 
in  general  denied  to  inferior  places,  such  as  upland  toums^  not  being  either  cities 
or  boroughs^  and  hamlets  j  though  it  is  allowed  to  larger  or  more  important  dis- 
tricts, such  as  counties^  manors^  hundreds^  honors^  cities^  and  boroughs.  The 
special  cases,  hinted  at  by  lord  Coke  as  an  exception  to  this  restraint,  seem  to 
be  those,  in  which  the  custom  tends  to  advance  some  right  recognized  by  the 
common  law.  Thus  a  town's  having  a  church,  being  a  right  at  common  law,  a 
custom  for  a  way  to  or  repairing  the  church  operates  by  rendering  the  exercise 
of  that  rizht  more  effectual.  See  Robins.  Gavelk.  33,  and  325.  However,  the 
case  of  dower  by  custom,  mentioned  by  lord  Coke  in  the  Chapter  on  Dower, 
seems  to  be  an  instance  within  the  exception,  without  being  within  tl^  reason  of 
it.  But  of  this  example  lord  Coke  writes  doubtfully;  for,  after  inferring 
from  the  text  of  Littleton,  that  customary  dower  nuiy  be  within  a  iotcnt 
he  observes,  that  it  is  safer  to  alledge  it  within  a  manor.  See  ante  3^  b.— 
[Note  132.] 

(3)  But  this  extension  of  Borough  Enfflish  to  the  collateral  line  must 
be  n>ecially  pleaded.  See  Robins,  on  Gavelx.  38. 43.  93,  and  in  the  Appendix. 
-^FNote  133,] 

(4)  See  ace.  as  to  estates  tail  in  Gavelkind  land,  thou^  expressly  limited  tt) 
the  heirs  male  of  the  body  at  common  law,  Dy.  1 79.  b.  See  also  ante  fol.  10. a. 
note  3.  But  as  Borough  English  may  be  extended  by  special  custom,  so  may  it 
be  restrained;  and  therefore  the  customary  descent  may  be  confined  to  fee 
simple.  See  Appendix  to  Robins.  Gavelk.  and  March  54,  there  cite^— 
[Note  134.] 

(5)  See  as  to  the  denomination  of  Borough  English  and  the  q|bject  ia 
general,  App^nL  to  Robma^  Gavelk. 
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Sect.  166. 

yd  LSOy  in  some  borov^hes^  by  custome,  the  wife  shall  haDefor  her  dower 
all  the  tenements  which  were  her  husbands. 

AN  D  this  18  called  frank  h^rikie^Jrancus  bancus.    Conmetud^  est  Bract.  lib.  4. 

in  partibus  iUist  quod  uxores  mariiorum  defunctorum  habeant  '^^2,'  ^  '^', 

JrancuJ bancum  «lum  de  terris  sockmannorim  tenent'   nomine  l,^Col\T^" 

doAs.  (Ante  33.  b.) 

CI  1  iTl     <CJ"  "  Which  tnere  her  husband' s^  Sfc,"  Here  is  implyed 
a.  II  ^^  r4r<^*  J  ^^  >^  some  places  the  wife  shall  have  the 
moiety  of  the  lands  of  her  husband,  so  long  as  she  lives 
unmarried ;  as  in  gavelkinde.    And  of  lands  in  gavelkinde  a  man  10  £.  3.  Aide, 
shall  be  tenant  by  the  curtesie  without  having  of  any   issue  *^^* 
'  1  )•  In  some  places  the  widow  shall  have  the  whole^  or  halfe^ 
um  sola  et  casta  vixerit,  and  the  like. 


Sect.  167. 


i 


yd  LSO,  in  some  boroughs,  by  the  custome,  a  man  may  devise  by  his  testa* 
ment  his  lands  and  tenements,  which  he  hath  in  fie  simple  within  the 
same  borough  at  the  time  of  his  death ;  and  fry  force  of  such  devise,  he  to 
rchome  such  devise  is  made,  after  the  death  of  the  devisor,  may  enter  into  the 
tenements  so  to  him  devised,  to  have  and  to  hold  to  him,  after  the  forme 
and  effect  of  the  devise,  without  any  liverie  of  seisin  thereof  to  be  made  to 
him,  Sfc.  (4). 

*"   r)E  vise:'  Deoiser:  This  is  a  French  word,  and  signifieth  (6  Co.  73- 1.) 

sermodnari  to  speake,  for  testamentum  est  testatio  mentis, 
et  index  animi  sermo  (s).  So  as  to  devise  by  his  testament  is  to 
speake  by  his  testament,  what  his  minde  is  to  have  done  after 
his  decease. 

**J?y  his  testament:*      Testamentum  est  [m]  duplex,     i.  In  W  Vide  Sec* 
scrijptis.     3.  Nuncupaticumt  seu  sine  scriptis.    And  m  some  cities  ^      , 
andboroughes,  lands  may  [»]  passe  as  chattels  by  will  nuncupative  W  Bntt«i,  Ix 
or  paroll  without  writing  (3).     Revera  [0]  terminatum  est,  quod  l^^'^J^  j-V 

fol.  37a.     Fletft,  lib.  5.  cap.  5.  &  lib.  s.  cap.  50. 

potest 


( 1 }  Accord,  ante  30.  a.  All  the  difierences  between  curtesy  and  dower  of 
gavelidnd  land  and  the  same  estates  at  conunon  law  are  minutely  explained  and 
commented  upon  in  mr.  Robinson's  book  on  Gavelkind.  See  page  15$,  and  159. 
—[Note  135.J 

(4^  The  Sfc.  is  not  in  L.  and  M. 

(9}  See  ante  fol.  110.  a*  note  1. 

(3)  But  now  by  the  39  Cha.  2.  c.  3,  a  will  oi lands  devisable  by  custom  k  not 
goody  unless  it  is  in  writing,  and  signed  and  attested  in  the  same  manner  as  a  will 
of  lands  devisable  by  statute.   See  post.  1 1 1 .  b.    Nuncupative  wills  of  personaky, 

except 
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pdett  Ugari,  ui  catddlMmL,  iam  harediiofy  fmim  ptrqmatmm^  per 
baromet  Lomdom  €t  burgcues  Oz*m»  Ideo  vtrmm  ai,  fmba  im 
bmrgis  womjactt  attua  wtonis  am*€:t  *''rit.  Bat  in  l»r  most  com- 
moolr  tdiima  xol^niai  in  rcripiu  is  UMtl,  vhere  bodf  or  teofmeDU 
are  devised,  and  teUirae^UuiL,  wheo  it  ooocemeth  *-Hgtt^U, 


4  E,  3, 53,  **  IIu  lands  or  UnrmenUr    And  by  the  ame  custone  he  naj 

7  R  6. 1.  derise  a  rent  out  of  the  sinie  lands  acd  teoeaieots  ^  ^  V 

14H.8.S.  ' 

9t  Am.j$.     Abfcr.  Ah.  ii3.h, 

4  E.S.  Mart-  <<  ^FfticA  A^  Ad/i&  inT^^  simple^    Fbr  holds  in  taiie  are  not 

^^39-^         derinblelnr  wiB;  and  therefore  he  in  this  phux  necessarilj added 
^S,  h.  106,       ^fMch  he  kath  in  fie  ample)  and  pnrposelj  omitted  the  0me  m 
91  H.  6.  38.  a.    ^  clause  conceming  bororigh  English;  ha 
7  E. «.  tit.  Koft-  taDe  is  included. 


F.  y.  B.  ig^  ^*  May  enter. ^    Note,  the  custome  of  a  city  or  borough  con-. 

R^SMt  in  ex  cerniflg  the  devise  of  lands  is,  quod  liceai  uniangtie  dvi  srve  bur- 
f^'c?'!S^  ^«i«,  ^c.  efuulem  dviiatis  srve  burgi  teuementa  sua  im  eadem  crviiaU 
^  '  ^''  nve  burgo  in  iestamenio  nto  in  ultima  voluntate  sud,  tanqmam  cataSa 
W  *^'- J-  *^-  suay  legare  cuicunque  voluerit^  SfC.  [p]  Now  if  a  man  deviseth, 
9e!^4.  10.  either  by  speciaO  name  or  generdlj,  goods  or  chattels  reall  or 
31  £.4.^1.  personail,  and  dyeth,  the  devisee  cannot  take  them  without  the 
4  U.  7. 16,         assent  of  the  executors  (6).     But  when  a  man  is  seoed  of  lands 

in  fee,  and  deviseth  the  same  in  fee,  in  taile,  fbr  life,  or  for 

yeares,  the  derisee  shall  enter;  for  in  that  case  the  executors 

luiTe  no  meddling  therewith.    And  in  the  case  of  a  devise  by 

w31  of  lands,  whereof  the  devisor  is  seised  in  fee,  the  frediold  or 

M  4 1^'  Br.    interest  in  law  is  in  [q]  the  devisee  before  he  doth  enter,  and  in 

M  bT'''^  ^     ^^  ^^^  nothing  [r]  (having  regard  to  the  estate  or  interest  de- 

foC  34^.  vised)  desceadeth  to  the  heire.    But  if  the  heire  of  the  devieor 

39  A«i.  pi  6.      entreth  and  holdeth  the  devisee  out,  he  may  either  enter  as  Little-' 

3  E.  3.  Deviie  tan  here  saith,  or  have  his  writ  called  ex  gravi  quipreld;  and  this 

13.09.  Af8.3i.  y^i  (without  any  particular  usage)  is  incident  to  the  custome  to 

¥orm^o»r\      ^^^'»  ^^^  Otherwise,  if  a  descent  were  cast  before  the  devisee 

postr.  30  H.  S,     i^  enter,  the  devisee  should  have  no  remedy.     After  an  actuall 

SeriMod.  possession  this  writ  lyeth  not ;  for  then  the  devisee  may  have  his 

F.  N.  B.  198,      ordinary  remedy  by  the  common  law. 

Britton,  fol.  3 1 3.  b.     (Post  340.  b.     Cro.  Cba.  30 1 .      1  Sid.  191.) 

And 


except  those  of  soldiers  in  actual  service  and  mariners  at  sea,  are  also  newly 
regulated  by  the  same  statute.— [Note  136.] 

(5)  But  it  was  formerly  much  controverted,  whether  a  rent  charge  in  esse^ 
issuing  out  of  such  lands,  and  haviiig  commenced  toithin  time  of  ^emory^  was 
within  the  custom  of  devising ;  and  it  was  not  settled  to  be  so,  till  the  case  ol" 
Sanddand  Jenkins  in  the  tune  of  lord  Hale,  fiee  1  Mod.  112,  and  Robins,  on 
Ganrelk.  79  to  84.  As  to  rents  servicej  they  of  covyse  folbwed  the  nature  of  the 
reversion  or  seigniory ,  to  wiiich  ^ley  were  incident;  nor  was  there  any  doubt  as 
to  the  custom's  extending  to  other  rents,  if  they  had  existed  immemoriaBy.^^ 
[Note  137,] 

(o)  Ace.  Perk.  sect.  488.  570,  and  572,  to  576-  The  other  authorities  Jrela. 
five  to  this  doGtrine  wiU  be  firand  in  Via.  Akr.Jffvme,  A.  a.  and  Can*  Dig* 


L.2.  C.  10.  Sett.  167.     Tenure  in  Burgage.  [lll.b; 

El  1 17]      ^  ^^  ^^^  ^^  Liitleion,  that  kmcU  and  tenements 

1^    J  were  devisable  in  burghes  by  custome;  for  that  [s]  at  j^]  <|i^  ^^  g, 

the  common  law  no  lands  or  tenements  were  devisable  cap.  lo. 

by  any  last  will  and  testament,  (i)  nor  ought  to  be  transferred  BrittonjoL  aia. 

78.  b.  164- 
Vide  before  in  this  Sect.     32  H.  8.  cap.  i.     34  H.  8.  ca.  5. 

from 


(x)  Tlie  testamentary  power  over  landwais  certainly  in  use  among  our  Anglo* 
Saxon  and  Danish  ancestors ;  though  it  seems  to  have  been  rather  adopted  from 
the  remnant  of  the  Roman  laws  and  customs  they  found  here,  than  brought 
from  their  own  country :  for  as  Tacitus,  writing  of  the  ancient  Germans,  says, 
successores  sui  cuique  liberi  et  nullum  teslamentum.  Spekn.  Posthum.  21.  IS7, 
Afler  the  Norman  Conquest,  the  power  of  devising  land  ceased,  except  as  to 
socage  lands  in  some  particular  places,  such  as  cities  and  boroughs,  in  which  it 
was  still  preserved;  and  also  except  as  to  tenns  f'*r  years  or  chattel  interests  in 
land,  which,  on  account  of  their  original  imbecility  and  insignificance,  were 
deemed  personalty,  and  as  such  were  ever  disposeable  by  will.  Tliis  limitation 
of  the  testamentary  power  proceeded,  partly  from  the  solemn  form  of  transfer- 
ring land  by  livery  of  seisin  introduced  at  the  Conquest,  which  could  not  be 
complied  with  in  the  case  of  a  last  will;  partly  from  a  jealousy  of  death-bed  dis- 
positions; but  principally  from  the  general  restraint  of  alienation  incident  to 
the  rigors  of  the  feuoal  system,  as  it  was  established  or  at  least  perfected  by  the 
Jirst  William.  See  Wright's  Ten.  172.  In  the  reign  of  Edward  the  first,  the 
statute  of  Qtiia  emptores  removed  in  great  measure  this  latter  bar  to  the  exercise 
of  testamentary  power;  that  is,  in  respect  to  sll  Jreeholdersy  except  the  king's 
tenants  in  capite.  But  the  two  former  obstructions  still  continued  to  operate ; 
though  indeed  this  was  in  name  and  appearance  only ;  for  soon  after  the  statute 
of  Quia  emptores,  feofiments  to  uses  came  into  iashion,  and,  last  wills  were  en- 
forced in  Chancery  as  good  declarations  of  the  use;  and  thus  through  the  me^ 
diam  of  uses  the  power  of  devising  was  continually  exercised  in  ^ect  and  reality. 
But  at  length  this  practice  was  diecked^  not  accidentally^  but  designedly,  by  the 
27th  of  Hen  8.  which,  by  transferring  the  possession  or  legal  estate  to  the  use, 
necessarily,  and  compulsively  consolidated  them  into  one,  anS  so  had  the  efifect  of 
wholly  destroying  all  distinction  between  them,  till  the  means  to  evade  the  sta- 
tute, and,  by  a  very  strained  construction,  to  niake  its  operation  dependant  on 
the  intention  of  parties,  were  invented.  However,  the  bent  of  the  times  was  so 
strong  in  favour  of  every  kind  of  alienation,  that  the  legislature,  in  a  few  years 
after  having  interposed  to  restrain  an  indirect  mode  of  passing  land  by  last  wills, 
expressly  made  it  devisable.  This  great  change  of  the  common  law  was  effected 
by  the  statutes  of  the  32  and  34  of  Henry  8.  which  taken  together  gave  the 
power  of  devising  to  all  having  estates  in  fee  fee  simple,  except  va  join-tenancy ^ 
over  the  tohde  01  their  socage  land,  and  over  ttoo-thirds  of  their  lands  holden  by 
httghfs  service.  The  operation  of  these  statutes  was  further  extended  by  the 
conversion  of  knights  service  into  socage  in  the  12  Cha.  2.  But  still  copyhold 
lands,  and  also,  as  the  best  opinion  seems  to  have  been,  estates  pur  autre  vie  in 
freehold  lands,  remained  undevisable.  On  the  one  hand,  they  were  not  devisable 
at  common  (ato  ;  because  they  came  within  the  description  of  reat  estate.  On 
the  other  hand,  they,  or  at  least  the  former,  are  not  within  the  UaUites  of 
He&xy  8,  these  requiring,  that  the  tenure  shoidd  be  socage,  which  a  copyhold  is 
not ;  and  that  the  party  should  have  an  estate  mfie  simple,  which  is  more  than 
a  tenant  pur  autre  vie  can  be  said  io  have.  See  as  to  copyhold  lands  2  Ro.  Rep. 
383,  and  as  to  estates  tmrau^r^  vie  in  freehold  lands  Cro.  £liz.  804^  Mo.  625, 
1  Saund.  261.  1  Salk.  619 .  This  defect  of  provision  in  the  statutes  of  wills  b 
now  supplied  as  to  estates  pur  autre  vie  by  the  89  Cha.  a.  c  3,  which  makes 
them  devisable  in  die  same  manner  as  estates  in  fee  simple.  But  no  provision  is 
yet  made  in  req>ect  to  copyhold  estates  * ;  and  therefore  the  power  of  devising  is 

ndw 

*  Thg^'Geo.  3.  c.  19a.  teem  to  make  di^^um  hy  wtt  <f  copyhM  i$ma^tetwa 
^oUlma  previmu  swrendcn. 


1  ILh. j         Tcmnr  in  Boisige.      L.2.  C. la.  SocL  1d7. 


^>Cfc   i»y 


to 

a 
kttd  Micif.     See  1  Ro.  Rep.  38.> 
k  appcaniy  dkM  die 

E/^,  0W  bad  of 
cort  o#  ictefot  id  niid,  wliacli,  mot  bei&g  fiaiaed  vidk 
bj aJiftarion  taki&f  cfiect  m  At  owner*  Iifrtmr  —^Scte ijiBL] 
(2}  See  toL  1 1 1.  b.  aole  i. 

I'/,)  Bfit  a  iCatate  oade  Rcce  lord  Coke*  tane,  leifJip  a  aoaber  of  jfaniis» 
bcsidea  uriiiMg^  in  a  vil]  ci}am6t  ortenemects  deuafale  bj 
lor  bj  tbe  tfatute  agamrt  ftaadt  and  peijiiries  a  viH  of 
vnleM  it  k  «^j?ao^bj  the  teitator,  or  bj  fome  penon  tor  ~ 
hj  hk  directioDy  and  k  ako  ^eded  and  SMhtaHtd  m  \m 
mmt%.    See  39  Cba.  s.  c.  3.     Ako  bj  tbe  lart- 
Ibnna  are  leqnved,  as  wefl  in  derkei  bj  fif—  as 
vie.  Bat  these  regnladoos  do  not  extend  to  c3eyiyU!^( 

dieftatote  of  fra^  and  peijuries,  io  fin- as  it  regulates  devkes  of  bnd^bcmgex- 
prcirijooofinedto  the  three  former  kinds  of  devKcs.  As  to  cmykMi,  a  dense 
of  them  operates  onl j  as  a  dedantion  of  oms  on  the  Huiqidei  to  the  ose  of 
die  win ;  and  dberefbre  if  the  Ibnn  required  bj  the  sarrender,  which  k  oraaflj 
nodnng  more  than  a  tfifsinciifiij  dedarttion  in  writing,  k  ufan  icd,  it  k  suf- 
ficient without  anj  witness;  and  eren  a  mmmempaUoe  w3ll  of  copjrholds  was  ao 
efectoal  dedaiatkn  of  the  oscs^  where  the  surrender  was  sdent  as  to  the  form, 
till  the  39  Cha.  s,  leuuiied  aO  declarations  of  trusts  to  be  in  wnimg.  See 
3  Atk.  37,  and  Barnad!  Ch-  Rep.  9.  In  respect  to  ttrmajhr  yemrSy  diej,  fidling 
within  the  description  of  personal  estate,  are  disposabJe  bj  wiD  accordin^j. 
But  thk  most  be  understood  with  some  distinction.  Thus  if  diey  are  terms, 
not  mgrou^  but  rested  in  trustees  toatUndtke  mkeriiamctt  thej  so  follow  the 
nature  of  the  latter,  that  if  the  owner  devises  die  land  gemertBy  bj  a  wiD  not 
so  attested  as  to  pass  the  inheritance,  not  eren  the  Iraif  of  the  termwifl  pass. 
See  3  P.  Wms.  236.  Also  as  to  teims  in  ^rois,  though  a  testator  being  pos- 
sessed of  sodi  maj  ^nzaMi^  them  bj  the  same  unsolemn  kind  of  wiD  as  other 
penonal^f ,  yet  he  cannot  create  dion  by  wiD,  without  ohsening  aD  the  Ybrms 
fMpnriil  to  a  devise  of  real  estate;  because  the  interest,  in  ri^t  of  which  the 
testator  creates  the  term,  k  red  estate,  and  creating  the  term  k  a  partial 
devise  of  it.    Bcsidesappointingnewformsof  executing  wiQb  of  real  estate,  the 

39  of  Cba.  3,  prescribes  how  devises  shaD  be  revoked.--[^^^  '39-3 

(4)  Whilst  the  power  of  devising  depended  idioDy  on  the  statutes  of  Hauy 
the  aghth,  it  was  neouendy  of  importance  to  resort  to  the  custom  of  devising 
as  bei^  most  beneficial  for  the  deyisee.    Tbe/ioiwrfycaifoflimigfatbe/lsf^fr 

*  dian 
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■peaketU :  for  though  landfl  devisable  by  custome  be  holden  by 

Icnights  service,  yet  may  the  owner  devise  the  whole  land  by 

force  of  the  .custome,  and  that  shall  stand  good  against  the  heire 

for  the  whole.     But  the  devise  of  lands  holden  by  knights  service 

by  force  of  the  statutes  is  utterly  void  for*a  third,  and  the  same 

shall  descend  to  the  heire.  If  he  hilth  any  lands  holden  by  knights 

service  in  capUe,  and  lands  in  socage,  he  can  devise  bat  two 

parts  of  the  whole;  but  if  heboid  lands  by  knights  service  of  the 

king,  and  not  in  capite  *,  or  of  a  meane  lord,  and  hath  also  lands 

in  socage,  he  may  devise  two  parts  of  his  land  holden  by  knights 

service,  and  all  his  socage  lands.     If  he  holds  any  land  ofthe 

Ling  in  capite,  and  by  act  executed  in  his  life-time  he  conveyeth 

any  part  of  his  lands  to  the  use  of  his  wife  or  of  his  children,  or 

payment  of  his  debts,  though  it  be  with  power  of  revocation,  he 

can  devise  by  his  will  fx]  no  more,  but  to  make  up  the  land  so   ['1  6  Co.  17, 

conveyed  two  parts  or  the  whole.    And  if  the  lands  so  conveyed   1®»  "f  ^''^'d 

amount  to  two  parts  or  more,  then  he  can  devise  nothing  by  his  ^Co^l^b^But- 

will.    But  if  he  hath  land  onely  that  is  hold^i  in  socage,  then  tier  and  Baker's 

be  may  devise  by  his  will  all  his  socage  land ;  so  as  it  is  apparent,  caw. 

that  the  benefit  of  the  lords  was  more  carefully  provided  for, 

than  the  good  of  the  heire.  r    ao  a 

But  if  a  man)  holding  some  land  ofthe  king  by  kniehts  service  i^^'j^cy'i 
in  aqnte,  convey  two  parts  of  his  land  to  the  use  of  his  wife  for  ^^g^ ' 
life,  now  (as  hath  beene  said)  he  can  devise  no  part  ofthe  residue,  j^^^^  Lovcy'i 
but  yet  he  may  by  his  will  devise  the  reversion  of  the  two  parts  cate^and  Butler 
so  conveyed  to  his  wife:  for  the  intention  of  the  act  is  to  give  and  Baker's  cas^ 
power  to  dispose  of  two  parts  intirely.  «bi  supra. 

If  the  devisor  leave  a  full  third  part  of  the  land  immediately 
to  descend  in  fee  simple  or  in  taile,  he  may  devise  the  other  two 
parts  in  fee  simple.  If  a  third  part  be  not  lefl,  it  shall  be  made 
up  according  to  the  act.  But  hereditamentB,  that  are  not  of 
any  yearely  value,  as  bona  et  cataMafdonum  etjugitivorum,  waifes, 
estrayes,  and  the  like,  can  neither  be  left  to  descend  for  any  part 
of  thef  third  part,  or  devised  as  part  of  the  two  parts.    But  yet  if 

such 

*  See  anttfoL  108.  a.  n.  3,  when  Mr,  Hargravepaintt  cut  the  error  cf  amnderinf  a  temnn 
if  the  king  ut  de  honore  as  not  a  tenure  in  capite. 


than  the  statutory  power;  the  former  sometimes  enabling  to  devise  the  9ohole, 
where  the  latter  could  only  be  exercised  over  ttoo  parts,  2  Sid.  153.  There 
was  also  an  essential  difference  between  the  two  powers  in  the  mode  ofexecu^ 
tion ;  for  a  will  in  writing  was  conceived  to  be  necessary  to  a  devise  under 
the  statutes,  but  a  nuncvmative  will  might  be  sufficient  under  the  custom, 
s  Sid.  154.  But  these  differences  do  not  noiv  subsist  any  longer.  As  on  the 
one  hand  the  12  of  Cha.  2,  by  communicating  to  all  freehold  kmds  the  qualities 
of  the  tenure  by  common  socage,  has  rendered  the  power  of  devising  the  tohde 
under  the  statutes  of  Hennr  the  eighth  unvoersati  so  on  the  other  hand  the 
29  of  Cha.  2,  against  frau^  and  perjuries,  requires  the  same  solemm'ties  of 
mriting,  signing,  and  attestation  to  a  devise  by  custom,  as  to  one  under  the 
statutes.  See  ante  fol.  111.  b.  note  1,  and  111.  a.  note  3.  The  two  powers  of 
devising  being  thus  assimilated  and  niade  for  the  most  part  commensurate,  it 
can  sddom  happen,  that  it  should  be  necessaiy  to  call  the  power  by  custom 
in  aid;  thougn  it  iBpossMe,  as  where  the  custom  enables  an  infant  of  fourteen, 
or  a  f^me  covert,  neither  of  which  is  capable  of  devising  under  the  statutes. 
As  to  the  infiint,  see  37  Hen.  6.  5.  Perx.  sect.  504.  2  And.  12.  5  Co.  84, 
and  as  to  ihejeme  covert  5  Com.  Dig.  14,  where  it  is  said,  that  by  the  custom 
of  London  she  may  devise  to  her  husband,  but  without  citing  any  authority.^— 
[Note  140.] 
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such  firanchues  of  uncertaine  value  be  holden  of  the  king  ni  capiie^ 
they  shall  restraine  the  devise  of  all  his  lands,  and  make  it  void 
for  a  third  part.    So  it  is  if  a  man  hath  a  reversion  expectant  upon 
an  estate  taile  dry  and  fruitlesse  holden  of  the  king  by  knightB 
service  f«  capite^  yet  that  shall  restraine  him  to  deviise  bat  two 
parts  of  his  lands  only.     And  where  the  statute  speaks'  of  a  re- 
mainder, it  is  to  be  intended  only  of  such  a  remainder  as  may 
draw  ward  and  marriage  by  the  common  law.    As  if  a  reversion 
■pon  a  state  for  life  be  granted  to  one  for  life,  the  remainder  in 
fee,  during  the  life  of  £be  grantee  for  life  it  is  not  within  the 
(i  9id.  56.)        Statute ;  but  if  he  dyeth,  this  is  such  a  remainder  as  is  within  the 
lieon.  Lorey**     Statute,  although  it  be  dry  and  fruitless.     If  a  gift  in  taile  or  a 
case,  iibi  supn,    lease  for  life  be  made,  the  remainder  in  fee,  this  remainder  in  fee 
^'  ^''  is  not  within  the  statute.     But  if  a  man  hath  lands  holden  by 

knights  service  in  capUe  in  possession,  reversion,  or  remainder, 

and  is  also  seised  of  socage  land,  and  devise  by  his  will  all  his 

lands,  and  after  he  selleth  away  the  ctqnte  land,  or  that  land  is 

raoovered  from  him,  the  will  is  good  for  the  whde  socage  land. 

The  values  both  of  the  third  part  and  the  two  parts  of  the  lands 

shall  be  taken  as  they  happen  to  be  at  the  time  of  the  death  of 

the  devisor ;  for  then  his  wiU  takes  effect, 

3  Co.  84, 85,  He  that  holds  by  knights  service  in  chiefe,  deviseth  by  his  vill 

f^f.^^^*^  ^^'  a  rent,  common,  or  other  profits  as  shall  amount  to  the  value  of 

sCo.^  But*    ^^^  puts  out  of  all  his  lands:  this  rent  issueth  only  out  of  the 

kr  ud  BAer't   two  parts,  and  the  third  part  is  free  of  it.     And  if  he  hath  lands 

catb  holden  by  knights  service,  and  not  in  copile,  he  may  charge  two 

parts  of  the  knights  service  land  as  is  aforesaid,  and  all  his  socage 

land,  &c     And  iS  he  hath  onely  socage  land,  he  may  by  his  inll 

6  Co.  17, 18,       charge  it  at  his  pleasure,  so  as  the  king's  and  lord's  third  part  is 

in  sir  Edward      free,  and  the  hetre's  two  parts  charged;  and  this  is  onely  by  force 

Ja  c^  * *****       ^  *^  statute  of  34  U,  8. 

Post  \t\^  ^^  ^  '^^""^  make  a  feoffment  in  fee  of  his  lands  holden  by  knights 

Cn>.  Cha.'38.)     scrvioe  to  the  use  of  such  person  and  persons,  and  of  such  estate 

and  estates,  &c.  as  he  shall  appoint  by  his  will,  in  this  case,  by 
operation  of  law  the  use  and  state  vests  in  the  feoffor,  and  he  is 
aeised  of  a  qualified  fee.  In  this  case,  if  the  feoffor  limit  estates 
by  his  will,  by  force,  and  according  to  his  power,  there  the  uses 
and  estates  growing  out  of  the  feoffinent  are  good  for  the  whole, 
and  the  last  wiU  is  but  directory  (5).  But  in  that  case,  if  the 
feoffor  had  devised  the  land  (as  owner  thereof)  without  any  re- 
ference to  the  feoffinent  and  power  thereby  given,  then  tii^g 
effect  by  the  will,  it  is  void  for  a  third  part.  But  if  he  had 
formeriy' convened  two  parts  to  the  use  of  his  wife,  &c.  and  afier 
devised  the  residue  by  his  will  without  an^  reference  to 
his  power  by  the  (^y  feoffioseiit,  yet  this  will  shall  enure  r\  2<27| 
te  declare  the  use  upon  the  feoffinent,  becauae  he  had  i  n.  J 
DO  power  as  owner  of  the  land  to  devise  any  part  of  it 
(i).  Butif  the  fiM>ffiDent  had  been  made  to  ue  use  of  his  last  will, 

although 


C5;)  Adjudg^  ace  in  Mytton  and  Lutwioh^ W.  Jo.  7. 


1)  Tms  was  the  point  adyudgged  in  sir  Edward  Clere's  case;  and  though, 
as  the«uAo2f  of  the  land  is  now  deraable,  the  doctrine  of  that  case  is  no  longer 
of  consequence  in  respect  to  the  extent  and  exercise  of  the  power  of  devising, 
yet  it  may  be  materiid  for  other  purposes;  for  it  comprehends  a  general  rule, 
settling  liow  an  act  shall  operate,  where  it  may  take  eroct  in  two  ways,  that  is, 
either  aa  the  execution  or  a  power  derived  from  intertgi,  or  as  the  esbecution 

9  of 
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although  he  devideth  the  land  with  reference  to  the  feoffment, 
yet  it  taketh  effect  only  by  the  will,  and  not  by  the  feofiment  (Mo.  a8o.) 
(2).  All  which  and  many  other  points  of  intricate  and  abstruse 
learning  you  shall  more  largely  read  in  my  Reports. 

"  Wiihovi  any  liverie  of  seism  to  he  made  to  Aitii,  3fc,"    For  in 
his  life  time  livery  of  seisin  could  not.  be  made,  because  his  will 
is  ambulatorie  till  his  death,  and  no  estate  passeth  during  his 
life;  neither  can  livery  be  made  after  his  decease,  for  tiien  it  4oAi!i.  38. 
Cometh  too  late. 

•'    Here  C^c. )  (3)  implyeth,  that  the  devise  is  good  without  any 
atturnement  of  any  lessee  or  tenant. 


Sect.  168. 

yj  LSOf  though  a  man  may  not  grant,  nor  give,  fns  tenements  to  his 
^  mife  d  ring  the  coverture,  for  that  his  wife  and  he  be  but  one  persof^ 
in  the  law ;  yet  by  such  custome  he  may  devise  by  his  testament  his  tene^ 
ments  to  his  wife,  to  have  and  to  hold  to  her  in  Jee  simpte,  or  in  fee  faile, 
or  for  tcarme  of  life,  or  yeares,  for  that  such  devise  taketh  no  effect  but 
after  the  death  of  the  devisor.  Jnd  if  a  man  at  divers  times  makes  divefs 
testaments,  and  divers  devises,  8^c.  yet  the  last  devise  and  will  made  by  him 
shalLstandy  and  the  others  are  voyd  (5). 


tf 


**    J  MA  N  may  not  grant,  nor  give,  his  tenements  to  his  tvife,  S^c, 

This  opinion  is  [a]  cleere,  for  by  no  conveyance  at  tlie  [«]  4  K-  7- 
common  law  a  man  could  during  the  coverture,  either  in  pos- 
session, reversion,  or  remainder,  limit  an  estate  to  his  wife.     But 
a  man  may  by  his  deed  covenant  with  odiers  to  stand  seised  to 
the  use  of  his  wife,  or  make  a  feofiment  or  other  conveyance 
to  the  use  of  his  wife ;  and  now  the  ^tate  is  executed  to  such  uses 
by  the  statute  [b]  of  27  H.  8.  for  an  use  is  but  a  trust  and  con-  N  ft^H.S, 
fidence,  which  by  such  a  mean  might  be  limited  by  the  husband  ^*  *  J* 
to  the  wife.    But  a  man  cannot  covenant  widi  his  wife  to  stand  i>y^7o6.aV* 
seised  to  her  use ;  because  he  cannot  covenant  with  her,  for  the  2  Ro.  Abr. Vbb.) 
reason  that  Littleton  here  yieldeth  (4). 

"  During 


of  a  power,  not  arising  from  interest,  but  specially  reserved.  In^e  great  case 
of  Commendams  the  doctrine  is  well  explained  by  lord  Hobart,  and  finely 
applied.    Hob.  160. — [Note  141.] 

?2)  The  distinction  here  made,  between  a  feofiment  to  the  use  of  a  last  will, 
ana  one  to  such  uses  as  the  feoffor  should  appoint  by  last  xjoiU,  seems  extremely 
aubtle.  However,  lord  Coke  r^orts  it  as  adopted  oy  the  judges  in  sir  Edwiprd 
Clere's  case;  and,  according  to  Moore,  the  same  point  was  adjudged  in  Battey 
and  Treviljan.  Mo.  278.  But  then  as  to  the  former  of  these  cases,  the  opinion 
on  this  point  must  have  been  extra-jndicial,  the  feol&nent  having  been  to  such 
uses  as  should  he  appointed  by  •ufill,  and  not  to  the  use  ofjhe  mill  itself;  and  as  to 
ti^e  latter  case,  it  went  off  finally  on  another  point.  ,  The  reasoning  in  support 
of  the  distinction  will  be  found  post.  271.  p.  and  more  at  large  in  Mo.  516. 
— [Note  142.] 

3^  See  note 4  of  fol.  111.  a. 

41  See  further  on  this  &ul>ject  ilnte  note  1,  fbl.  3.  It. 

\s)  Tlie  words  and  the  others  are  voyd  are  not  in  L.  and  M.-*-Rolf.— no#P. 
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"  During  ike  coverture"  That  is,  during  the  continuance  of 
the  marriage.  For  to  cover  in  English  is  tegere  in  Latine,  and 
18  so  called,  for  that  the  wife  is  ^ul  potestate  tdriy  and  she  is 
disabled  to  contract  with  any  without  the  consent  of  the  husband. 

[c]  Bn«ton,        [c]  Onmia^  qua  sunt  uxorisy  sunt  ipsius  viri.     Non  habet  uxor 

hi,  9,  ca.  15.      potestatem  stdf  sed  xnr, 

^*  One  person  in  the  law,*'  Vir  et  uxor  sunt  quasi  unica  persona. 
Idem,  lib.  6*  quia  caro  una^  et  sanguis  unus.  Res  licet  sit  propria  uxoris,  vir 
innict.5,cap.a5.  ^u,,,^  ^'j^  custos  dim  sit  caput  mulieris. 

Cro  Vk.  ISO.  ^^  ^^^  V^  ^^  ^^  devised  that  his  wife  should  sell  his  land, 
Plowd.  414.)  *  &nd  made  her  executrix  and  dved,  and  she  tooke  another  husband, 
10  H.  7. 90.        she  might  sell  the  land  to  her  nusband,  for  she  did  it  in  auter  droitf 

and  her  husband  should  be  in  by  the  devisor  (6). 

**  By  his  testaments*     Testamentum  is  (as  is  said  before)  testatio 
mentis  (7),    and  is  favourably  to  be  expounded   according  to 
the  meaning  of  the  testator.     In  contractibus  benigna, 
Cy  in  testamentis  benignior^  in  restitutionibus  benignis-  P[  J^^TI 
sima  interpretatiojacienda  est,     '  L  b    U 

**  To  his  wife,**  And  Littleton  himselfe  yieldetfa  the  reason ; 
£4  fB.  9.  ttt.  ^^j  because  the  devise  doth  not  take  eflfect  till  afler  the  decease 
M44Aji!p.36  ^^ ^^  devisor.  And  in  some  [e]  places  the  custome  is  generall, 
44E.3.33.     ;8E.3. 8.  that 


(6)  Ace.  post.  187.  b.  It  is  agreed  in  the  books,  that  a  wife  may,  without 
her  husband,  execute  a  naked  authority,  whether  given  before  or  qfUr  coverture, 
and  thouffh  no  special  words  are  used  to  dispense  with  the  disability  of  cover* 
lure :  and  m  the  case  put  by  lord  Coke  the  devise  gives  no  more.  The  rule  is 
the  same,  where  both  an  interest  and  an  authorihr  pass  to  the  wife,  if  the  autho- 
rity is  collateral  to  and  doth  not  flow  from  the  interest ;  because  then  the  two 
are  as  unconnected,  as  if  they  were  vested  in  different  persons.  Rep.  temp. 
Finch.  346.  As  too  a  feme  covert  may  without  her  husband  convey  lands  in 
execution  of  a  mere  poftoer  or  authority,  bo  may  she  with  ec^ual  eff^t  in  per- 
formance of  a  condition,  where  land  is  vested  in  her  on  condition  to  convey  to 
others*  W.  Jo.  137,  138.  The  reason,  why  in  these  instances  the  wife  may 
convey  without  her  husband,  seems  to  be,  that  he  can  receive  no  prejudice 
from  «er  acts,  but  a  great  one  might  arise  to  otliers,'  if  his  concurrence  shoald 
be  essential.  Yet  if  the  leeal  estate  of  lands  is  vested  in  a  married  woman  on 
trust  for  another,  some  hold,  that  she  cannot  pass  it  to  cestui  que  trust,  nnlcM 
the  husband  joins ;  and  therefore  that  if  she  makes  feofiment  or  fine  without 
him,  the  first  will  be  void,  the  latter  voidable.  This  was  the  opinion  of  judge 
Jones  in  the  case  of  Daniel  andUpley ;  but  the  judges  Whitiock  and  Dodridge 
dissented  from  Jones,  and  held,  tnat  the  husband's  joining  was  not  any  more 
requisite  than  in  the  other  cases.  W.  Jo.  1 37.  Perhaps  however  Jones's  opinion 
may  be  most  conformable  to  strictiy  legal  doctrine ;  and  his  thus  distinguishing 
a  trust  from  9l  power  and  a  condition  may  be  accounted  for.  Trusts  are  properly 
tbe  subjects  or  consideration  for  tiie  courts  of  equity  only ;  and  thoueh  in  them 
the  legal  estate  is  made  subservient  to  the  trust,  yet  the  courts  of  law  take 
notice  of  trusts  for  very  few  purposes,  nor  will  it  be  easy  to  find  an  authority 
fot  departing  from  any  rule  about  the  effect  of  l^ral  conveyances,  merely  in 
respect  of  their  beine  a  performance  of  trusts.  See  further  as  to  acts  by  a 
feme  covert  without  ner  husband,  under  the  tities  Baron  aad  Feme^  Exfcutor 
and  Administration,  in  the  Abridgments. — [Note  143.] 

(7)  See  the  note  on  this  sort  of  etymology  in  fol.  iiQ.  a. 
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that  he  may  devise  any  lands,  &c,  in  some  [y]  places  lands  onely  [/]Britton264. 
which  the  devisor  purchased ;  in  some  places  that  he  may  devise 
any  estate ;  in  some  places  for  life  onely,  &c. 

But  albeit  the  last  will  doth  not  take  effect  untill  after  his  de-* 
cease,  yet  if  a  feme  covert  be  seised  of  lands  in  fee,  she  cannot 
devise  the  same  to  her  husband,  because  at  the  making  of  her 
will  she  had  no  power,  being  sub  potestate  viri,  to  devise  the 
same ;  and  the  law  intendeth  it  should  be  done  by  coertion  of 
her  husband. 

*'  Divers  testaments.'*     For  voluntas  testatoris  est  ambulatgria  *  ^-  5-  ®* 

usque  ad  mortem  (as  hath  beene  said  before)  and  the  latter  will  ?Cro  EIlT'o 

doth  countermand  the  first.     And  it  is  truely  sayd,  that  the  first  Cro.  Jain/^. 

grant  and  the  last  will  is  of  the  greatest  force.  990: 649.) 

**  Divers  devisesy  Sfc.*'  Here  by  C^cJ  is  to  be  understood  as 
well  devises  of  chattels  reall  or  personal!,  as  of  freehold  and 
inheritance ;  also  that  in  one  will  where  there  be  divers  devises 
of  one  thing,  the  last, devise  taketh  place.  Cum  duo  inter  se 
pugnanHa  reperiuntur  in  testamentOy  ukimum  raium  est^i). 


Sect.  169. 

yJLSO,  by  such  custome  a  man  may  devise  by  his  testament,  that  his 

executours  may  alien  and  sell  the  tenements  that  he  hath  in  fee  simple^ 

for  a  certaine  sum,  to  distribute  for  his  soule{2).     In  this  case,  though  the 

devisor 

( 1 )  There  is  a  great  contrariety  in  the  books,  on  the  effect  of  two  incon- 
sistent devises  in  the  same  will.  Some  hold  with  Lord  Coke  that  the  second 
devise  revokes  the  first.  Plowd.  541.  ^Others  think,  that  both  devises  are  void 
on  account  of  the  repugnancy.  Ow.  84.  But  the  opinion  supported  by  the 
greatest  number  of  authorities  is,  that  the  two  devisees  shall  take  in  moieties. 
The  authorities  for  and  against  lord  Coke's  opinion  are  well  collected  and 
arranged  in  a  note  in  the  English  edition  of  Plowden.  See  page  541.— Also 
amongst  those  who  think  that  both  devises  shall  operate,  there  is  some  diff*erence 
as  to  the  manner  in  which  the  two  devisees  ought  to  take.  In  some  of  the  old 
books  it  is  said  generally,  that  there  shall  be  a  jointenancy.  But  according  to 
the  modern  opinion,  and,  as  it  seems,  the  best,  there  will  be  a  jointenancy  or  a 
tenancv  in  common,  according  to  the  words  used  in  limiting  the  two  estates ; 
by  which  we  presume  it  is  meant,  that  if  the  two  estates  given  by  the  will  have 
the  unitv  or  sameness  of  interest  in  point  of  quantity  essential  to  a  jointenancy, 
the  devisees  shall  be  join-tenants,  but  otherwise  shall  be  tenants  in  common. 
See  3  Atk.  493 — [Note  144.] 

(2)  The  distribution  here  meant  probably,  was  giving  money  to  the  church 
to  nave  masses  for  the  testator's  soul ;  a  superstition  very  common  in  the  time 
of  Littleton,  and  then  not  inconsistent  with  any  law.  Afterwards  indeed  uses 
and  trusts  of  land  for  such  purposes  were  restrained  by  the  23  of  Hen.  8.  c.  11, 
commonly  called  the  statute  01  superstitious  uses,  though  not  xvhoU^y  the  statute 
allowing  them  if  they  were  not  appointed  for  more  than  twenty  years,  ana 
without  any  limitation  of  time  in  Uie  instance  of  cities  and  towns  corporate 
having  customs  to  devise  in  mortmain.  But  now  we  apprehend,  that,  inde- 
pendently of  the  statute  of  Henry  the  eichth,  devises  of  this  kind  could  not 
nave  effect:  for  either  they  would  be  void  by  the  mortmain  statutes;  or,  when 

Voj..  L  F  JT  not 
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devitor  die  seised  ofihe  tenements^  and  the  tenetnents  descend  unto  his  heire\ 
yet  the  executors^  after  the  death  of' the  testator,  may  sell  the  tenements  so 
devised  to  them^  and  put  out  the  heire,  and  thereof  make  a  feofmentj 
alienation  and  estate  by  deed,  or  without  deed,  to  them  to  whom  the  sale  u 
made.  And  so  may  ye  here  see  a  case,  where  a  man  may  make  a  lawful 
estate,  and  yet  he  hath  nought  in  the  tenements  at  the  time  of  the  estate 
made.  Jnd  the  cause  is,  for  that  the  custome  and  usage  is  such  (i).  For 
a  custome,  used  upon  a  certaine  reasonable  cause,  depriveth  the  common 
hw  (Quia  consuetude,  ex  cett&.  causa  rationabili  usitat&y  privat  com- 
munetn  legem). 

"  n^HA  T  his  executours  may  alien  and  sell  his  tenementsy  And 
that,  which  in  Littleton  a  time  a  man  might  doe  by  custome, 
92  H.  8.  cap.  1.  in  some  particular  places,  he  may  now  doe  by  the  statutes  of  31 
34  H.  8.  cap.  6-  and  34  H.  8.  generally. 

"  The  executors,  afier  the  death  of  the  testator,  may  sdl"  Here 

it  appearetb,  that  the  executors  bavins  but  a  power,  as  iMetw 

49  £.3. 16.        putteth  the  case,  to  sell,  they  must  all  joyn  m  the  sale.   Then 

«9  Am.  17.         put  the  case,  that  one  dies,  it  is  regularly  true,  that  being  bat  i 

38  A^*  ^7*         bare  authoritie,  the  survivors  cannot  sell.     But  if  a  man  deriseth 

?6  H.  7.*fi.  21.  ^"  ^^^  ^®  ^-  ^^^  *®™®  ^^  ^*^®»  *°^  *^*  '^^  ^^  ?^^^  ^ 
14  H.  8.  6L         lands  shall  be  sold  by  his  executors  generally,  (as  Littleton  here 

30  H.  8.  tit  putteth  his  case)  and  make  three  or  foure  executors,  and  during 
Devise  Br.  31.  the  life  cC  A.  one  of  the  executors  dieth,  and  then  A.  dieth,  the 
^QCo^i^^'^^  Other  two  or  three  executors  may  sell,  because  the  land  couldnot 
X  Bo!  Abr.  328.  ^®  *®^^  before,  and  the  plurall  number  of  his  executors  remaine. 
Mo.  61, 6a.  147.  But  if  they  had  beene  named  by  their  names,  as  by 
Cro.  Cha.  382.)  /.  S.  LN.  LD.  and  /.  G.  his  executors,  ccJ-then  in  HI 3^ 

that  case  the  survivors  could  not  sell  the  same,  because  I    a.  J 
(1  Co.  173.)       ^  words  of  the  testator  could  not  be  saCidfed ;  and  I 
r*J  HUl  26  El.     myself  knew  this  case  adjudged.     [*]  A  speciall  verdict  was 
W  Vincent  &  found,  that  A.  was  seised  of  certaine  lands  in  fee,  and  devised  the 

Em's  B^ch  **"^®  ^  ^'®  •  ^*  '^  ^®  ^°°^  ^^^  without  issue,  that  his  gsid 
(Cn^Elix.  26.  ^^^  should  be  sold  by  his  sons  in  law,  he  in  truth  having  five  sons 
1  Leon.  285.  in  law.  One  of  his  sons  in  law  died  in  the  life  of  the  donee,  and 
Mo.  147.  after  the  donee  dyed  without  issue,  and  then  the  foure  of  the 

e^Chl  ftg  ^^^'^^  ^^  ^*^  ^^^^  ^®  1*^^>  *"^d  it  was  adjudged  that  the  salctw 
iUo.Abr328.>  8^^'  because  thev  were  named  generally  by  his  sonnes  inlav* 

and  Uie  lands  could  not  be  sold  by  them  ail ;  and  the  words  of  the 
will  in  a  benigne  interpretation  are  satisfied  in  the  plurall  number, 

39  Am.  p.  17.  albeit  that  they  had  but  a  bare  authorit]^ :  but  if  they  had  been 
4£Ux.Dier2io.  particularly  named,  it  had  been  otherwise.  But  if  a  man  de- 
«3  Eli«.  Dicr  yiseth  lancis  to  his  executors  to  be  sold,  and  maketh  two  executors, 
32  EUzfll^.  ^^^  *^®  ®^®  ^^*  y^*  ^^  survivor  may  sell  the  land ;  because  «8 
1307,  in  Com-     tbe  State,  so  the  trust  shall  survive ;  and  so  note  the  diversity 

muni  Banco,  and  ao rehired  in  Vincent'i case.    (iSid.6.    Post.  118. b.  236. a.  315* b.) 

betireene 

not  within  the  reach  of  any  of  them,  would  be  deemed  superstitious  by  our 
courts  of  equity;  which  would  therefore  direct  the  money  to  be  applied  to 
some  use  really  charitable,  at  the  court's  discretion ;  or,  should  the  detennined 
cases  not  be  thought  strong  enough  to  warrant  the  exercise  of  a  discretiousp 
large,  would  consider  the  devisee  as  a  trustee  for  such  as  would  be  intitled  11 
there  was  no  devise.  See  the  cases  referred  to  in  Vin.  Abr,  ChariUiItU  Uses,  V' 
--{Note  145.] 

( 1 )  Sfc,  in  L.  and  M. 
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betweene  a  bare  trust,  and  a  trust  coupled  with  an  interest.     In 

both  those  cases  the  executors  may  [a]  sell  part  of  the  land  at  {!«]  iCo.  173, 

one  time,  and  part  at  another,  as  they  may  finde  purchasers.  mDigges'scaia 

In  Littletons  case  admit  that  one  executor  hacf  refused  to  sell, 
then,  as  the  law  stood  when  Littleton  wrote,  it  was  cleare  that 
the  others  could  not  sell.  But  now  by  the  statute  [&]  of  21  H.  8,  \h\  ai  li  8. 
it  is  provided,  that  where  lands  are  willed  to  be  sold  by  execu-  ^*  ^ 
tors,  that  though  part  of  them  refuse,  yet  the  residue  may  sell. 
And  albeit  the  letter  of  the  law  extendeth  only  where  executors 
hare  a  power  to  sell,  yet  being  a  beneficiall  law,  it  is  by  construc- 
tion extended  where  lands  are  devised  to  executors  to  be  sold. 


Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  the  other  0  ^^n,  60.) 
make  sale  to  him  that  refused,  because  he  is  party  and  privy  to    j    ^  ^-  ®»  "* 
the  last  will,  and  remains  executor  still.    Mine  advice  to  them  pitcc!^'^erie«nt 


that  make  such  devises  by  will,  to  make  it  as  certaine  as  they  Bendioe'sBe- 

can,  is,  that  the  sale  bee  made  by  his  executors,  or  the  survivors  port. 

or  survivor  of  them,  if  his  meaning  be  so,  or  by  such  or  so  many  0  1^1*  '^• 

of  them  as  take  upon  them  the  probate  of  his  will,  or  the  like,   gJ^'aai  n^"*" 

And  it  is  better  to  give  them  an  authority  than  an  estate ;  unlesse 

his  meaning  be,  they  should  take  the  profits  of  his  lands  in  the 

meane  time;   and  then  it  is  necessary  that  he  deviseth,  that 

the  meane  profits  till  the  sale  shall  be  assets  in  their  hands,  for 

otherwise  tney  shall  not  be  so.     But  hereof  thus  much  shall 

suffice  (2}. 

**  And 

(2)  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  about  the 
effect  of  a  will  devising  that  executors  shall  sell  land,  is  open  to  a  variety  of 
observation. — He  first  supposes,  that  such  a  devise  passes  no  interest  or  estate 
to  the  executors,  but  merely  a  pavoer  or  authority;  and  thence  he  infets,  that, 
like  common  naked  authorities,  it  will  not  survive.    But  these  positions  seem 
at  least  controvertible,  having  been  expressly  contradicted  by  decisions  since 
lord  Coke's  time :  and  though  both  should  be  admitted  to  be  true  in  point  of 
hrWf  they  would  not  avail  in  a  court  o^  equity;  as  this  jurisdiction,  notwith- 
standing the  extinction  of  the  power  at  law,  would  compel  its  execution  in 
favour  of  those  for  whose  benefit  the  power  was  given.     As  to  the  power's  not 
surviving  for  want  of  an  interest,  lord  Coke  himself,  both  here  and  in  other 
places,  concedes,  that  if  one  devises  lands  to  be  sold  by  his  executors^  an  interest 
will  pass.     See  post.  181.  b.  236.  a.    Now  such  a  devise  so  resembles  deoising 
that  executors  shall  sdl  the  land^  as  to  give  the  distinction  made  between  them 
the  appearance  of  too  curious  and  overstrained  a  refinement ;  such  as  rather 
consists  in  the  formal  arrangement  of  words,  than  of  any  thing  substantial* 
But  the  subtlety  of  the  distinction  is  not  the  only  objection  to  it;  lord  Hale, 
whilst  he  was  chief  baron  of  the  exchequer,  refemng  to  a  case,  in  which  it  was 
adjudged  against  the  distinction.  Hardr.  419.  However,  it  has  been  adopted  in 
cases  since  the  first  publication  of  the  Coke  upon  Littleton.   Thus  in  the  case  of 
Lovell  and  Barnes,  in  the  12th  of  Charles  the  first,  though  the  judges  held  that 
such  a  power  of  selling  given  to  two  executors  survived,  yet  they  disavowed 
fouiiding  themselves  on  the  will's  passing  an  interest.     See  W.  Jo.  352,  and 
Cro.  Cha.  382.     Nay,  even  in  a  case  of  much  later  date,  lord  chancellor  King 
acted,  as  if  he  deemed  the  distinction  settled  at  law ;  for  he  directed  the 
heir  to  join  in  a  sale,  in  which  his  eoncurrence  would  otherwise  have  been 
unnecessary.     See  Yates  and  Compton,  2  P.  Wms.  308.    In  respect  to  the 
operation  of  such  a  devise,  considered  as  mere  authority,  the  strict  notion  about 
naked  powers  is  certainly  with  lord  Coke ;  and  some  of  the  old  books,  beside^ 
those  cited  by  him,  very  much  favour  its  api)lication  to  the  case  of  executors. 
Dy.  119.  ed.  1688,  the  case  in  niarg.  and  Mo.  61.    But  there  are  some 

Y  F  2  respectable 
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49  E-  3-  »^-  "  And  thereof  make  a  Jeoffment.**    For  albeit  the  executors  in 

38  Ass.  3.  ^[g  ^Qgg  have  no  estate  or  interest  in  the  land,  but  onl^  a  bare 

i?E  3*DJvise3.  *^  naked  power,  yet  Uiis  feoffinent  amounteth  to  an  alienation, 

14  H.  8.  10.  to  vest  the  land  in  the  feoffee,  as  it  appeareth  here^  and  the  feoffee 

15  H.  7.  12.  b,  shall  be  in  by  the  devisor. 

(9  Co.  77-*.)  "J5y 


respectable  authorities  the  other  way :  for  Perkins  is  of  opinion,  that  the  power 
of  selling  may  be  exercised  by  the  surviving  executor ;  and  Brook  infers  the 
same  doctrine  to  be  the  point  adjudged  in  a  case  of  Edward  the  third ;  and 
further  it  was  held  accordingly,  by  Siree  judges  in  the  reign  of  Charles  the 
first,  on  a  reference  to  them  out  of  chancery.  Perkins,  sect.  550.  Bro.  Abr. 
Devise  50,  and  the  case  of  Lovell  and  Barnes,  Cro.  Cha.  383.  W.  Jo.  352. 
This  latter  opinion  seems  most  likely  to  conform  to  the  meaning  of  a  will  in 
cases  of  this  sort ;  for  it  can  scarcely  be  imagined,  that  a  testator,  when  he 
intrusts  his  executors  with  a  power  of  selling  land,  should  mean  to  have  those, 
for  whose  benefit  he  directs  tne  sale,  disappointed  by  the  death  of  one  of  the 
persons  invested  with  an  authority,  whici>  the  survivor  is  equally  ci^ble  of 
executing.  Perhaps  too  it  may  be  possible  to  justify  the  opinion,  by  proving 
a  power  of  selling  thus  given  ta  executors  to  be  something  more  Uian  the  case 
ot  a  naked  power.  Where  a  naked  power  is  vested  in  two  or  more  nomnai'wy 
without  any  reference  to  an  office  m  its  nature  liable  to  survivorship,  as  an 
executorship  is,  it  without  doubt  would  be  a  contradiction  of  the  ^neral  rule 
to  allow  Uie  power  to  survive.  But  where  a  power  of  selling  is  given  to 
executors^  or  to  persons  nominatim  in  that  character^  it  is  not  wholly  irrecon- 
cileable  with  the  rule  to  deem  a  surviving  executor  a  person  within  the  de- 
scription ;  for  by  the  death  of  one  executor  the  whole  character  of  executon 
becomes  vested  in  the  survivor,  and  the  power  being  annexed  to  the  executors 
ratione  officii,  and  the  office  itself  surviving,  why  should  not  the  power  annexed 
to  it  also  survive,  as  well  as  where  it  survive  by  reason  of  being  coupled  with 
an  interest  ?  This  manner  of  accounting  for  the  opinion,  that  a  power  of 
selling  annexed  to  an  executorship  may  survive,  is  only  a  conjecture,  nazarded 
for  the  sake  of  reconciling  &  partiadar  case  with  a  general  rule;  Uie  reasons 
which  influenced  those  who  aoopted  the  opinion,  not  appearing  in  any  book 
we  have  seen.  However,  the  conjecture  is  agreeable  to  the  manner  in  which 
lord  Hale,  in  a  manuscript  note  on  a  Coke  upon  Littleton  we  have  been 
favoured  with,  is  represented  to  have  considered  the  power's  surviving  when 
given  to  two  executors,  as  in  the  case  of  Lovell  and  Barnes.  The  words  of 
the  note  are  these :  Hales  chief  baron  says,  it  is  soj  because  they  were  to  sdl  hi/ 
reason  officii ;  yet  the  law  stands,  that  authorities  shaU  not  survive;  and  perhaps 
it  had  been  otherwise,  if  he  had  ordered  his  land  to  be  sold  by  A.  anaB*  not 
being  named  executors,  and  one  of  them  had  died,  for  thai  seems  to  be  a  persml 
trust.  The  conjecture  also  receives  great  countenance  from  some  boob,  10 
which  it  is  said,  that  such  a  power  of  selling  given  to  executors  shall  pass  }^ 
their  executors  and  administrators;  for  if  an  authority,  not  being  coupled  with 
an  interest,  becomes  transmissible  in  the  way  of  succession  in  infinitum  uU 
executed,  by  reason  of  its  being  given  to  executors-,  much  more  ma^  it  survive 
for  a  like  reason.  Kelw.  44.  2  Brownl,  194.  If  indeed  the  doctrine  in  the 
books  we  refer  to  is  well  founded,  it  will  prove  a  power  of  selling  land  eiven  to 
executors  capable  both  o£ transmission  ana  survivorship.  But  wheuier  lord  Coke's 
notion  of  the  power's  not  surviving,  or  the  opposite  one,  most  conforms  to 
strictness  of  law,  is  pot  now  of  any  great  importance ;  as  such  a  power,  thou^ 
extinct  at  law,  would  certainly  be  enforced  in  equity.  This  has  long  been  the 
practice  of  our  courts  of  equity ;  these  rightly  deeming  the  purpose^  for  which 
tlie  testator  directs  the  money  arising  from  the  sale  to  be  applied,  to  be  the 
substantial  part  of  the  devise,  and  the  persons  named  to  execute  the  power  w 
selling  to  be  mere  trustees ;  which  brings  the  case  within  the  general  rule  of 

equity, 
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By  deed  or  without  deed.**    And  therefore  if  by  the  custome   19  H.  6. 
a  man  deviseth,  that  a  reversion  or  any  other  thing  that  lyeth  in  (^  ^^°*  3>*) 
grant  shall  be  sold  by  the  executors,  they  may  sell  the  same 
without  deed  (3)  ;  for  the  vendee  shall  be  in  by  the  devisor,  and 
not  by  the  executors,  as  hath  beene  said. 

^^  Consuetudo  ex  certa  causa  rationabiii  usitaia  privat  communem 
legem**  Quia  consuetudo  contra  rationem  introaucia  potius  usur' 
patio  quctm  consuetudo  appellari  debet*  Consuetudo  preescripta  et 
legitima  vincit  legem. 

"  Privat  communem  legem**    For  no  custome  or  prescription  4  E. 4.  4. 
can  take  away  the  force  of  an  act  of  parliament  (4) ;  and  therefore  >  1  ^•4-  7* 
JLittleton  materially  speaketh  here  otthe  common  law.  ?h^6^*^ 

^H.  6.  56.    811.  7.  4.    8  £Iiz.  Drar  247.    (3  Roll.  Abr.  a66.    4  Inst.  374.  298.  303.) 

Sect. 


equity,  that  a  trust  shall  never  fkil  of  execution  for  want  of  a  trustee,  and  that 
if  one  is  wanting  the  court  shall  execute  the  office.  The  relief  is  administered 
by  considering  the  land,  in  whatever  person  vested,  as  bound  by  the  trust,  and 
compelling  the  heir,  or  other  person  having  the  legal  estate,  to  perform  it. 
There  are  many  printed  precedents  of  tlius  executing  not  only  powers  actually 
extinct  at  law,  or  supposed  to  be  so,  but  also  such  as,  in  point  of  law,  either 
for  want  of  the  will's  naming  by  whom  they  should  be  executed,  or  because 
those  named  had  died  before  the  testator,  never  could  exist  or  take  effect. 
Some  of  these  precedents  are  as  early  as  the  reign  of  Charles  the  first.  See 
Locton  and  Locton  2  Freem.  136,  and  1  Cha.  Cas.  179*  Garfoot  and  Garfoot. 
1  Cha.  Cas.  35.  Gwilliam  and  Rowel,  Hardr.204.  Pitt  and  Pelham,  2  Freem.134. 

1  Cha.  Rep.  283,  and  1  Cha;  Cas.  176.  T.  Jo.  25.  1  Lev.  304.  See  also 
Max.  of  £q.  57,  and  Vin.  Abr.  Devise^  Q.  e.  and  S.  e.  Nor  do  the  courts  of 
^uity  appear  ever  to  have  confined  this  relief,  as  they  certainly  do  many  kinds 
OT  aid,  to  persons  of  particular  and  favoured  descriptions,  such  as  wife,  chil- 
dren, or  creditors ;  for  though  in  some  of  the  old  cases,  the  persons  relieved 
were  of  one  or  other  of  these  descriptions,  yet  in  others  nearly  of  the  same 
time  the  parties  are  not  stated  to  have  ^len  within  either  of  them ;  and  we 
have  not  neard  of  any  case,  in  which  relief  has  been  refused  on  that  account. 
See  Locton  and  Locton  already  cited,  and  the  case  of  Tenant  and  Browne 
cited  in  1  Cha.  Cas.  180.  The  reason  of  not  favouring  particular  persons  in  this, 
instance  will  appear  evident,  when  it  is  considered,  tnat  testamentary  powers 
to  sell  are  deemed  to  be  in  the  nature  of  trusts^  and  trusts  are  executed  in 
equity  for  all  persons  indiscriminately, — ^Lord  Coke  next  takes  for  granted,  that 
if  there  is  a  devise  to  A^for  life,  and  that  after  his  decease  the  lands  shall  be  sold 
by  the  testators  executors^  they  cannot  sell  the  reversion,  but  must  wait  till  the 
death  of  the  wife :  and  the  case  cited  from  Bro.  Abr.  Devise,  pi.  1 ,  countenances 
this  opinion.  But  in  one  report  judge  Haughton  argues,  that  die  words  afl^ 
the  decease  of  the  tenant  for  life,  mean  only  to  mark  the  determination  of  his 
estate,  not  to  limit  the  time  for  sale,  and  tnerefore,  that  a  sale  may  be  in  his 
life-time ;  and  in  another  judge  Clench  expresses  himself  almost  to  the  same 
purpose.    2  Bulst.  125.    Godb.  46.     There  is  also  a  case  against  lord  Coke  in 

2  Leon.  220,  and  the  point  is  doubted  in  Cro.  Cha.  382  *. — &e  further  in  respect 
to  such  devises,  Vin.  Abr.  K.  e,  to  S.  e. — [Note  146.] 

Iz)  The  case  cited  in  the  margm  from  19  H.  6.  is  in  fo.  23. 
(4)  See  115.  a. 

^  ByUm  Asmi.  Exehe^,  1806,  cited  in  Mr.  Sugden'i  Treatue  <f  Powcn^^  ed,  p.  265. 

FF  3 


llS.a.  llS.b.]    OfTenure  in  Burgage.  L.2.C.10.S.170. 


Sect.  170. 

/i^D  note,  that  no  custome  is  to  bee  allowed,  but  such  custome,  as  hath 
bin  used  by  title  of  prescriptiouy  that  is  to  say,  from  time  out  ofminde. 
But  divers  opinions  have  beene  of  time  out  of  minde,  t^c.  and  of  title  of 
prescription,  which  is  alt  one  in  the  law.  For  some  have  said,  that  time 
out  of  mind  should  bee  said  from  time  of  limitation  in  a  writ  of  right; 
that  is  to  say,  from  the  time  of  king  Richard  the  first  after  the  Conquest, 
as  is  given  by  the  statute  o/*  Westminster  the  first,  for  that  a  writ  of  right 
is  the  most  high  writ  in  his  nature,  that  may  be.  And  by  such  a  writ  a 
man  may  recover  his  right  of  the  possession  of  his  ancestors  of  the  mcfst 
ancient  time,  that  any  man  may  by  any  writ  by  the  law,  S^c.  And  in  so 
much  that  it  is  gtven  by  the  saia  estatute,  that  in  a  writ  of  right  none  shall 
be  heard  to  demand  of  the  seisin  of  his  ancestors  of  longer  time  than  of  the 
time  of  king  Richard  aforesaid,  therefore  this  is  proved,  that  continuance 
of  possession,  or  other  customs  and  usages  used  after  the  same  time  (pais  le 
ait  temps)*,  is  the  title  of  prescription,  ^*c.  And  this  is  certaine.  And 
others  have  said,  that  well  and  truth  it  is,  that  seisin  and  continuance  afier'\ 
the  limitation,  Sic.  is  a  title  of  prescription  (puis  le  dit  limitation  (i)  est  ua 
title  de  prescription),  as  is  {foresaid,  and  by  the  cause  aforesaid,  Bui 
they  have  sayd,  that  there  is  also  another  title  of  prescription,  that  was  at 
the  common  law  before  any  estatute  of  limitation  of  writs,  Sfc  and  that  it 
was,  where  a  custome,  or  usage,  or  other  thing,  Iiath  beene  used,  for  time 
whereof  mind  of  man  runneth  not  to  the  contrary.  And  they  have  said, 
that  this  is  proved  by  the  pleading,  where  a  man  will  plead  a  title  of  pre- 
scription of  custome  (2).  Hee  shall  say,  that  such  custome  hath  beene  used 
from  time  whereof  the  memory  of  men  runneth  not  to  the  contrary,  that  is 
as  much  as  to  say,  when  such  a  matter  is  pleaded,  that  no  man  then  cdive 
hath  heard  any  proofe  of  the  contrary;  nor  hath  no  knowledge  to  the 
contrary;  and  insomuch  that  such  title  of  prescription  was  at  the  common 
law,  and  not  put  out  by  an  estatute,  ergo,  it  abideth  as  tt  was  at  the  com- 
mon law ;  and  the  rather,  insomuch  that  the  said  limitation  of  a  writ  of 
^^(3)  i^  of  ^  io^g  lif^  passed  (4).  Ideo  quaere  de  hoc.  And  many 
other  customes  and  usages  hme  such  ancient  boroughes. 

(4Co.Luttrcri  ''  prescription:'  Prescription  is  a  title  taking  ins 
?£bJI  *i£  ^^*  .  substance  of  use  and  time  allowed  by  the  law.  JVir- 
96&,  3(56.  scriptio   est    titulus    ex    usu    et    tempore    sulstantiam 

1  Sjd.  i6i.  flC^  cajnens  ah  authoritate  legis.    In  the  common  law  a  PlXSTI 

1  KoU.  Abr.        prescription,  which  is  personal,  is  for  the  most  part  I     k    j 
S^  af        \  applyed  to  persons,  being  made  in  the  name  of  a  cer- 
i^^'gj^ '75->  tain  person  and  of  his  ancestors,  or  those  whose  estate  he  hadi; 

or  in  bodies  politique  or  corporate  and  their  predecessors ;  for  as 
a  naturall  body  is  said  to  have  ancestors,  so  a  body  politique  or 

corporate 


*  The  Frendk  word  pvit  Mrmt  ft^rc  to  ^e1^^  from  m*  ever  lince  md  mt  after  «s 
lordCaaetrandaiait.    See  Mr, RUso*s  Inir.  p.  no,  ill. 
t  Sec  ike  uoU  above,  and  Mr,  RiMo*t  Intr.  Mupra. 


(i)  ^c.  in  L.  and  M.  andRoh.  (3)  Sfc.  in  L.  and  M.  and  Roh. 

X^}  4rc.  in  L.  and  M.  and  R<riu  (4)  ^c.  in  L.  and  AL  and  Roh. 
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corporate  is  said  to  have  predecessors.     And  a  custome,  which 
is  local,  is  alledged  in  no  person,  but  lavd  within  some  mannor  or 
other  place.     As  taking  one  example  for  many.    /.  S.  seised  of  (6  Co.  ^  n^ 
die  mannor  of  Z).  in  fee  prescribeth  thus :  that  /.  S.  his  ances-  65.  b.  66.) 
tors,  and  all  those  whose  estate  he  hath  in  the  sayd  mannor,  have   la  £.4-  it^- 
time  out  of  minde  of  man  had  and  used  to  have  common  of  pas-  ^|f*J^*»  ^'' 
ture,  &c.  in  such  a  place,  Arc  being  the  land  of  some  other,  &c.  g  ^^'  ^^'  ^^ 
as  pertaining  to  the  sayd  mannor.     This  properly  we  call  a   14  £.3. 
prescription.     A  custome  is  in  this  manner.     A  copyholder  of  Bar.  977. 
the  mannor  of  Z>.  doth  plead,  that  within  the  same  mannor,  there  43  £•  3-  3^ 
is  and  hath  beene  such  a  custome  time  out  of  mind  of  man  used,  Z Ju^fi 
that  all  the  copyholders  of  the  said  mannor  have  had  and  used  to   ^g  £  g'  ^^' 
have  common  of  pasture,  &c.  in  such  a  wast  of  the  lord,  parcell  Prescript  53. 
of  the  said  mannor,  &c,  where  the  person  neither  doth  or  can  45  An.  8. 
prescribe,  but  alled^eth  the  custome  within  the  mannor.    But  4®  ^*  "7-  4i- 
both  to  customes  and  prescriptions,  these  two  things  are  incidents  ?*  Co*<i7^  ^^ 
inseparabre,  viz.  possession  or  usage,  and  time.     Possession  must 
have  three  qualities :  it  must  be  long,  continual,  and  peaceable ; 
longa,  continua,  etpacifica:  for  it  is  said,  iransferuntur  dominiOi  Bract  fo.  5195% 
sine  tittdo,  et  traditione^  per  usucaptionemy  sciL  per  longamy  con' 
iinuamf  et  pacificam  possessionem.    Longa,  t.  e.  per  spatium  tem^ 
ports  per  legem  definitum,  of  which  hereailer  shall  be  spoken. 
Continuam  dicoj  ita  quod  non  sit  legitime  interrupta* 

tll4T]  CC^  Pacificam  dico,  quia  si  contentiosa  Juerity  idem  erit 
^  'J  quod  prills f  si  conteniiojuer it  justa.  Ut  si  vents  dominuSy 
statim  cum  intrusor  vel  disseisor  ingressusfuerit  seisinam, 
nitatur  tales  viribus  repettere,  et  expdUrCy  licet  id  quod  inceperit 
perducere  non  possit  ad  Rectum,  dum  tamen  cum  de/ecerity  diligent 
sit  ad  impetrandum  et  prosequendum*  Longus  usus  nee  per  vim,  BfBct.fo.993.b. 
nee  dam,  nee  precariby  Sfc* 

If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a  dis- 
tresse  for  the  same^  it  cannot  bee  avoyded  by  pleading,  tliat  the  13  £.  4-^ 
rent  hath  beene  alwayes  payd  by  cohersion,  albeit  it  began  by 
wrong. 

"  A  title  of  prescription.**  Seeing  that  prescription  maketh  a 
title,  it  is  to  be  scene ;  first,  to  what  things  a  man  may  make  a 
title  by  prescription  without  charter ;  and  secondly,  how  it  may 
be  lost  by  interruption. 

For  the  first,  as  to  such  franchises  and  liberties  as  cannot  be  (Dr.  &  Stud.  16. 
seised  as  forfeited,  before  the  cause  of  forfeiture  appeare  of  5  Co.  73.) 
record,  no  man  can  make  a  title  by  prescription,  because  that  «"  ^'^\  ^. 
prescription  being  but  an  usage  in  pats,  it  cannot  [♦]  extend  to  ^Tr  4?6. 
such  things  as  cannot  bee  seised,  nor  had,  without  matter  of  iH.  7.93. 


[1 1471  sanctuary,  to  *make  a  cc3"  coroner,"  &c  to  make  con-  ^  j^^^el 
K    *  I  senrators  of  the  peace,  &c.  ( 1 ).  (9  Co.  59. 

"'  -■  ,  Doc.  Pltc.  103. 

a  RoU.  Abr.  970.)  HFleta.  lib.  1,  cap.  25.  Brit  f.  6,  k  15.  44  Aw.  p.  8. 
49E.3.3.  Stanf.PI.  Cor.  21. 61.  6C0.  109,  no.  9  Co.  39-  (Po»t.i96a.  «ltoU. 
Abr.  1 1 4. 965.)    (9  Ro.  Abr.  970.    9  Co.  99.    Post.  1 95*  a.) 

[e]  But 


^^t^ 


(1)  £tee  an  obsCTvation  on  this  doctrine  against  prescribing  to  make  con- 
senrators  of  the  peace,  m  2  HawL  PL  C.  b.  2,  c  8,  s.  lo. 
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[c]  22  E.  3-  {«]  But  to  treasure  trove,  waifes,  estraies,  wrecke  of  sea,  to 

Coron.  241.  hold  pleas,  courts  of  leets,  hundreds,  &c.  infange  thicfe,  outfknge 

J>*|i7- ''•*®-  thiefe,  to  ha\e  a  parkc,  warren,  royall  fishes;  as  whales,  stur- 

Prcscript  4'i.  g^ons,  ^.c.  fayres,  markets,  franke  foldage,  the  keeping  of  a  gaole, 

II  H.  4. 10.  tolle,  a  corporation  by  prescription,  and  the  like,  a  man  may 

21  H.7.  33.  make  a  title  by  usage  and  prescription  onely  without  any  matter 
9  £.  4. 13.  of  record.  [*J  Vide  Sect  310,  where  a  man  shall  make  a  title  to 
^GE-fib^  lands  by  prescription. 

?i  II.  6. 25.  But  it  is  to  be  observed,  [/]  that  although  a  man  cannot,  as  is 

F.  N.B.91.  aforesaid,  prescribe  in  the  said  franchise  to  have  bona  et  catalla 
1  H.  7. 24.  proditorum,  Jelonum^  S^c,  yet  may  tliey  and  the  like  bee  had 
Stonrf.  Pi.Cor.    obliquely,  or  by  a  meane  by  prescription;  for  a  county  palatine 

22  E.  4!  43,^44.  ^^y  ^^  claimed  by  prescription,  and  by  reason  thereof  to  have 
3  £.  3.  Brooke  f^ona  et  catalla  proditorum^JeUmumy  Sfc. 

Prescrip  57.  44  Am.  pi.  [•]  8  H.  6.  16.  m  12  E.  4,  16.  32  H.  6.  25.  12  Eiiz. 
pier  288,  289.  u  E.  3.  tit.  Issue  40.  (2  Ro.  Abr.  271.  ft  Inst.  19.  Cro.  Jam. 
155»  156.  454.)     15  E.  3.  dt.  Judgment  133.    14  £.  3.  ibid.  155. 

As  to  the  second,  by  what  meanes  a  title  by  prescription,  or 
custome,  may  be  lost  by  interruption.  It  is  to  be  knowne,  that 
the  title,  being  once  gained  by  prescription  or  custome,  cannot  be 
lost  by  interruption  of  the  possession  for  ten  or  twenty  yeares, 
but  by  interruption  in  the  right ;  as  if  a  man  have  had  a  rent  or 
common  by  prescription,  unity  of  possession  of  as  high  and 
perdurable  estate  is  an  interruption  in  the  right. 

In  a  writ  of  mesne  the  plaintife  made  his  title  by  prescription, 
that  the  defendant  and  his  ancestors  had  acquited  the  plaintife 
and  his  ancestors  and  the  terre-tenant  time  out  of  minde.  Sec,  the 
defendant  took  issue,  that  the  defendant  and  his  ancestors  had 
not  acquited  the  plaintife  and  his  ancestors  and  the  terre-tenant ; 
and  the  jury  gave  a  special  verdict  that  the  grandfather  of  the 
(2II0.  Abr.  plaintife  was  enfeoffed  by  one  Agnesy  and  that  Agnes  and  her 
«7U278.  ancestors  were  acquitted  by  the  ancestors  of  the  defendant  time 

out  of  minde  before  that  time,  since  which  time  no  acquitall  had 
beene  ;  and  it  was  adjudged  and  affirmed  in  a  writ  of  error,  that 
the  plaintife  should  recover  his  acauitall,  for  that  there  was  once 
a  title  by  prescription  vested,  whicn  cannot  be  taken  away  by  a 
wrongful!  cesser  to  acquite  of  late  time :  and  albeit  the  verdict 
had  found  against  the  letter  of  the  issue,  yet  for  that  the  sub* 
stance  of  the  issue  was  found,  viz.  a  sufficient  title  by  prescription, 
it  was  adjudged  both  by  the  court  of  common  pleas,  and  in  the 
writ  of  error  by  the  court  of  king's  bench  for  the  plaintife ;  which 
is  worthy  of  observation.     So  a  modus  decimattai  was  alledged 
r*]Mich.43.       [*]  by  prescription  time  out  of  mind  for  tithes  of  lambes;  and 
hV^   b*     thereupon  issue  joyned;  and  the  jury  found,  that  before  twenty 
twcenc  NowcU    J^^^^  then  last  past  there  was  such  a  prescription,  and  that  for 
pi.  aod  Hicks      these  twenty  yeares  he  had  paid  tithe  lamb  in  specie.    And  it  was 
vicar  of  Edroon-  objected,  1.  That  the  issue  was  found  against  the  plaintife,  for 
ton  dclendant      that  the  prescription  was  generall  for  all  the  time  of  prescription, 
Bewh        *       *"^  twenty  years  fail  thereof,     2.  That  the  party  by  payment  of 
(2  Co.  Bishop  of  tithes  in  specie  had  waived  the  prescription  or  custome      But  it 
Wintou's  case,     was  adjudged  for  the  plaintife  m  the  prohibition ;  for  albeit  the 
6  Co.  69.  modus  decimandi  had  not  bin  paid  by  the  space  of  twenty  yeares, 

Ab  2^  ^  ^    ^^*'  ^^  prescription  being  found,  the  substance  of  the  issue  ia 
93*;  found  for  the  plaintife.    And  if  a  man  hath  ia  common  by  pre- 

scription, and  taketh  a  lease  of  the  land  for  twenty  yearasy 
,■  J  ^y-  whereby  the  common  is  suspended,  after  the  yeares  gnded,  he 

may  clalme  the  common  generally  by  prescription,  for  thai  the 

d  suspensioQ 
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suspension  was  but  to  the  possession  and  not  to  the  right,  and  the 
inheritance  of  the  common  did  alwayes  remaine ;  and  when  a 
prescription  or  custome  doth  make  a  title  of  inheritance  (as 
Littleton  speaketh)>  the  partie  cannot  alter  or  waive  the  same 
in  pais  (2). 


"  Time  out  of  mind,  SfC  and  of  title  of  prescription,  ti^ich  is  all  mr.&Stad. 
one  in  law  J"    So  as  Uie  time  prescribed  or  defined  by  law  is,   17.  a.) 
time  whereof  there  is  no  roemorie  of  man  to  the  contrary. 
[e]  Omnis  querela,  et  omnis  actio  injuriarum^  limita  infra  certa  ^gi  Bncton,  fof. 
tempora,  314. 

*'  Time  of  limitation"    Limitation,  as  it  is  taken  in  law,  is  a 
certaine  time  prescribed  by  statute,  within  the  which  tlie  de-  0  I\o-  Abr. 
mandant  in  the  action  must  prove  himselfe  or  some  of  his  ances-  ^'^ 
tors  to  be  seised. 

"  In  a  nrit  of  ri^ht!*    In  [^f'\  ancient  time  the  limitation  in  a  [/]  Kegist  158, 
writ  of  right  was  from  the  time  of  JF/.  1 .  whereof  it  was  said     ^^'  **"  ^^ 
h  tempore  regis  Henrici  senioris.    After  that  by  the  statute  of  Lh^^ 
\g\  Merton  we  limitation  was  from  the  time  of  ff.  2.  and  by  the  r^j  stat  de 
statute  [A]  of  W,  1.  the  limitation  was  from  the  time  of  /2. 1.   Mert.  aoH.3. 
And  this  .is  that  limitation,   that  Littleton  here  speaketh  of.  <^-  ^• 
Whereof  in  the  Mirror  in  reproofe  of  the   law  it  is  thus  said:  ?i^***^g'"°* 
[t]  Abusion  est  de  counter  cy  longe  temps,  daunt  nul  ne  poet  videW.s. 
testmoigner  de  vieu  et  de  oyer,  que  ne  dure  my  generalment  ouster   13  E.  i.cs.46. 
40  ans.  W  Mirror, 

ca.  5,  sect  1. 

CI  1 571       CCj^  Time  of  limitation  is  twofold :  first,  in  writs ;  and 

J  that  is  by  divers  acts  of  parliament :  secondly,  to  make  Glanvllli.  13, 

a  title  to  any  inheritance ;  and  th^t  (as  Littleton  here  ^^•3>&34- 

fiaith)  is  by  the  common  law.  J^tT'^Rfta. 

Limitation  of  times  in  writs  is  provided  by  the  said  statute  of  |.  ^^ «..  38,  k 

Merton  ( 1 ),  and  after  by  the  said  statute  of  W.  i.  which  Littleton  1. 4,  c.  5. '  Brit- 

here  citeth,  and  which  was  in  force  when  he  wrote,  but  is  since  ^oo,  fol.  79. 83. 

altered  by  a   profitable  and  necessarv  statute  [k]  made  anno  ^racton,  1.  a, 

32  H.  8.  and  by  that  act,  the  former  lunitation  of  time  in  a  writ  aM^'^o.  '  * '^^ 

of  right  is  changed  and  reduced  to  threescore  yeares  next  before  [/c]  3a  h.  8. 

the  teste  of  the  writ;  and  so  of  other  actions,  as  by  the  statute  at  cap.  a.    Seethe 

large  appeareth.      But  it  is  to  be  observed,  that  this  act  of  »«condpartof 

52  H.  8.  extendeth  [/]  not  to  aformedon  in  the  discender  (2),  MLt^^^^^T' 

[l\  Mich.  10  &  11  EUx.  Djrera78.  Fitzwiliiam's  oue. 

nor 


(2)  It  is  observable,  that  mr.  serjeant  RoUe  has  incorporated  most  of  the 
preceding  passages  relative  to  prescription  into  his  Abridgment  See  Ro.  Abr. 
tit.  Prescription,  and  the  additional  matter  in  Yin.  Abr.  same  title  R—^-S. — T. 

( 1 )  See  cap.  39,  and  lord  Coke*s  Commentary  upon  it  in  2  Inst.  238. 

(2)  The  statute  mentions  formedons  in  remainder  and  reverter,  and  limits  tliem 
to  fifty  years ;  but  omits  formedon  in  descender.  Nor  is  the  latter  deemed  to 
be  comprehended  within  the  clause  of  the  statute  relative  to  writs  of  right; 
for  a  formedon  is  not  in  the  strict  sense  a  writ  of  right ;  though  it  certaimy  b 
in  the  nature  of  one,  the  mere  right  being  equally  triable  in  botn.  Accordingly^ 
in  the  case  cited  by  lord  Coke  from  Dyer,  tmree  judses  held,  that  a  formedon  m 
descender  was  not  within  die  statute.  The  other  judge  doubted.  See  also  the 
additional  case  in  the  margin  of  Dy.  ed.  i688.  foL  278.  a.    But  as  the  21  Jam.  1. 
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nor  to  the  services  of  escua^e  homage  and  fealty  (3),  for  a  man 

may  live  above  the  time  limited  by  th^  act.     Neither  doth  it 

extend  to  any  other  service,  which  by  common  possibility  may 

not  happen  or  become  due  within  sixty  yeares,  as  to  cover  the 

hall  of  the  lord,  or  to  attend  on  his  lord  when  he  goeth  to  warre> 

or  the  like ;  nor  where  the  seisin  is  not  traversable  or  issuable  (4). 

4  Co.  10,  &  11.  Neither  doth  it  extend  to  a  rent  created  by  deed  (5),  nor  to  a 

?^^fl*r*^        rent  reserved  upon  any  particular  estate ;  for  [m]  in  the  one  case 

sir  WiUiam  ^  '     ^®  ^^^  ^  ^^  ^^'^®»  *^°"  '"  ^^®  Other  the  reservation ;  nor  to  any 

Fotter*«  case.       writ  of  right  of  advowson,  quare  impedit,  or  assise  of  darreine 

presentment  (for  there  was  a  parson  of  one  of  my  churches  that 

had  been   incumbent  there  above  fifly  yeares,  and  dyed  but 

lately]  or  any  writ  of  right  of  ward,  or  ravishment  of  ward,  &q. 

1  Mar.  Pailiam.  but  they  are  left  as  they  were  before  the  statute  of  32  //.  8.  (6). 

0.  cap.  5.  But  hereof  thus  much  for  the  better  understanding  of  Littleton 

yidei7E.3.u.  shall  suffice  (7). 

PI.  Com.  371.  b.  ^'^  «j^^ 


c.  16,  requires  formedons  of  every  kind  to.be  brought  within  twenty  years 
after  the  descent  of  the  title,  this  defect  of  the  former  statute  is  now  of  no  con- 
sequence.- [Note  148.] 

J  3)  Ace.  3.  Lev.  21. 

f  4)  The  reason  is  plainly  this.  The  limitation  in  the  33d  of  Henry  the 
eignth  is  wholly  referrible  to  seisin ;  the  statute  requiring  a  seisin  within  a  oer- 
tam  time,  according  to  the  nature  of  the  writ ;  that  is,  sixty  years  for  writs  of 
rights  fifty  for  possessory  writs  founded  on  an  ancestor's  possession,  thirty  for 
possessory  writs  founded  on  the  party's  own  possession,  and  so  on.  Now  the 
limitation  being  thus  dated  from  a  seisin,  it  would  be  absurd  to  extend  the 
statute  to  actions,  in  which  seisin,  not  being  issuable,  can  never  become  the  sub- 
ject of  evidence  or  trial. — [Note  149O 

(5)  This  was  the  point  adjudged  in  sir  William  Foster's  case  cited  by  lord 
Coke  in  the  margin ;  and  there  is  a  much  earlier  adjudication  to  the  same 
effect  in  Moore.  See  Mo.  31.  The  reason  of  this  exemption  of  rents  created 
by  deed  out  of  the  statute  is  of  the  same  kind  as  is  explained  in  note  4. ;  the 
statute  pointing  at  rents,  to  which  the  title  is  by  seisin.  But  according  to 
sir  William  Jones,  such  exemption  should  be  understood  with  this  qualification; 
that  the  certainty  of  the  rent  snould  appear  in  the  deed ;  because  otherwise  the 
quantum  or  quality  of  the  rent  is  no  more  ascertained  by  the  deed,  than  if 
there  was  not  one  existing.  Therefore  if  the  rent  is  created  by  reference  to 
something  out  of  the  deed,  as  by  reserving  such  rent  as  the  person  reserving 
pays  over,  without  expressing  what  that  is,  and  the  latter  rent  not  having  com- 
menced by  deed  is  one,  of  which  seisin  is  the  proper  proof;  in  such  a  case, 
seisin,  as  sir  William  Jones  thought,  is  equally  requisite  to  both  rents,  and  con- 
sequently both  ought  equally  to  be  deemed  within  the  limitation  of  the  33  of 
Hen.  8.    See  W.Jo.  338.— [Note  150.] 

(6)  It  was  doubtful  whether  the  several  writs,  here  mentioned  in  respect  to 
advowsons  and  wardship,  were  not  within  the  statute  of  Henry  the  eighth ;  and 
to  remove  this  doubt  a  statute  of  Mary  cited  by  lord  Coke  was  made,  declaring 
that  the  former  statute  should  not  extend  to  them.  The  reasons  of  that 
statute  are  fully  explained  in  Plowden.  See  foL  371.  But  so  far  as  regards 
advovosonSf  this  statute  of  Mary  is  no  longer  of  any  use ;  it  being  enacted  by 
the  7th  of  Anne,  c.  18,  that  no  usurpation  shall  displace  the  estate  of  tlie 
patron,  and  that  he  may  be  present  on  the  next  avoidance,  as  if  there  had  not 
oeenany  usuipation;  which  provision  in  effect  takes  away  all  limitation  of  sous 
about  the  right  of  patronage.    See  3  Blackst.  Comm.  5th  ed.  350. — [Note  151.] 

(7)  See  further  as  to  the  statute  of  33  Hen.  8.  Brooke's  reading  upon  it 
Since  the  33  of  Hen.  8.  there  have  been  various  statutes  for  limitation  of  the 

time 
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^^  From  the  time  of  king  Richard  the  first "    And  that  was  Vide34H.6.36. 
intended  Irom  the  first  day  of  his  raisne ;  for  (from  the  time  J 
being  indefinitely,  doth  include  the  vmole  time  of  his  raigne, 
whidi  is  to  be  observed. 

"  A  tmt  of  rightf*  Breve  de  recto ;  so  called,  for  that  the 
words  in  the  writ  of  right  are,  quibd  sine  dilatume  plenum  rectum 
teneas. 

"  Title  of  prescription  at  the  common  lato,  Sfc^frr  time  tohereqf  Bract.  Ub.  4, 

mind  of  man  runneth  not  to  the  contrary**    Docere  oportet  longum  p/ ;*^{?l 

tempusy  Sf  longum  usum  ilium,  viz.  qui  excedit  memoriam  hominum  ;  ^^\l  '^' 

tale  enim  tempos  sujfficit  pro  jure,  (5  Co.  74.    Dr. 

&  Stud.  16.  b.) 

*'  Any  proqfe  of  the  contrary.*'  For  if  there  be  any  sufficient 
proofe  of  record  or  writing  to  the  contrary,  albeit  it  exceed  the 
memory,  or  proper  knowledge  of  any  man  living,  yet  is  it  within 
the  memory  01  man:    for  memory  or  knowledge  is  two-fold. 

First,  by  knowledge  by  proofe,  as  by  record  or  sufficient  matter  (8  Co.  191.) 

of  writing.     Secondly,  by  his  owne  proper  knowledge.  A  record  *  J  ^••"  ^6- 

or  sufficient  matter  in  writing  are  good  memorials;  for  Uiera  ^s'l'.g^ 

scripta  manet'     And  therefore  it  is  said,  when  we  will  by  anv  5H.7.  10.' 

record  or  writing  commit  the  memory  of  any  thing  to  posterity,  it  8  H.  7.  7. 

is  said,  tradere  memorut.    And  this  is  the  reason,  that  regularly  1^  H-  7-  ^|; 

a  man  cannot  prescribe  or  alledfe  a  custorae  against  a  statute,  z?^^  ^^  ^^ 
because  that  is  matter  of  record,  and  is  the  hi^est  proofe  and 
matter  of  record  in  law.    But  yet  a  man  may  prescribe  against 
an  act  of  parliament,  when  his  prescription  or  custome  is  saved 
or  preserved  by  another  act  of  parliament. 

There  is  also  a  diversity  betweene  an  act  of  parliament  in  the  (3R0.Abr.969. 

negative  and  in  the  affirmative ;  for  an  affirmative  act  doth  not  4  h»t  974. 

take  away  a  custome  (8);  as  the  statutes  of  wills  of  32  and  398.303. 

34  H.  8.  doe  not  take  away  a  custome  to  devise  lands,  as  it  hath  ^,  ^'  ^ 

beene  often  adjudged.    Moreover,  there  is  a  diversity  betweene  i,  Qq[  ^fl 

statutes  that  be  in  the  negative ;  for  if  a  statute  in  the  negative  Plow.  307. 

be  declarative  of  the  ancient  law,  that  is  in  affirmance  of  the  Cro.  Jam.  313. 

tommon  law,  there  aswell  as  a  man  may  prescribe  or  alledge  a  »I^-Abr.a66.) 
custome  against  the  common  law,  so  a  man  may  doe  against  such 

a  statute ;  for,  as  our  author  saith,  consuetudo,  Sfc.  privat  commu"  ^       Charts 

nem  legem  (9).    As  the  statute  of  Magna  Charta  provideth  that  capfg^.  ^'^ 

no  (3  Leon.  38.) 


dme  for  bringing  actions ;  of  which  the  principal  and  general  one  is  the  ai  of 
Jam.  c.  16.  See  tit.  Tenms  in  Com.  Dig.  and  tit.  Limitation  in  the  odier 
Abridgment&-*-[Note  152.] 

(8)  This  rule  id)out  ^rmative  statutes  is  very  common  in  the  books.  See 
the  references  in  the  margin  of  Plowd.  Engl.  ed.  113.  In  another  place  lord 
Coke  lays  down  a  like  nue  as  to  their  not  taking  away  the  common  law,  but 
with  more  particularity ;  for  his  words  are,  that  a  Hatute  made  in  the  affirmatioe 
tdthoui  any  negative  expressed  or  implied,  doth  not  take  otDoy  the  common  Utm, 
fi  Inst  200.  This  seems  to  be  the  lustest  way  of  stating  the  rule  both  aa  to 
common  law  and  customs.  See  further  Plowd.  113,  and  the  references  in  the 
margin  of  Engl.  edit.  Hatt.  on  Stat.  83.  4  Com.  Dig.  339.  433.  Elmes's 
case  1  And.  71,  and  Dy.  373,  pi.  13,  and  Jones  and  Smith  2  Bulstr.  36— 
[Note  153.1 

(9)  This  appears  to  be  a  good  rule ;  for  if  a  statute  is  merely  declaratory  of 
the  common  mW|  the  latter  should  be  construed  as  it  was  before  the  recognition 

by 
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no  leet  shall  be  holden  but  twice  in  the  yeare(io),  yet  a  man 
may  prescribe  to  hold  it  oflener,  and  at  other  times  (ii)  ;  for 

that 


by  parliament ;  and  consequently  its  operation  should  not  be  extended  to  the 
destruction  of  prescriptions  and  customs,  which  were  before  allowable.  As  to 
the  use  of  negative  words  in  such  a  case,  they  may  either  arise  from  the  sub- 
ject, or  be  a  mode  of  expressing  what  the  common  law  is ;  in  either  of  which 
cases,  there  cannot  be  any  colour  of  reason  for  giving  more  effect  to  negative 
than  belongs  to  affirmative  words.  In  short,  to  say  that  a  statute  mereiu 
declaratorif  of  the  common  law,  being  expressed  in  negative  words^  shafi 
operate  on  subjects  to  which  the  common  law  is  not  applicable,  seems  to  be  a 
direct  contradiction ;  for  how  can  a  statute  be  merely  declaratory,  if  it  is  in 
any  degree  introductiveofa  new  latvf  However,  there  are  books  in  which  lord 
Coke's  distinction,  in  respect  to  negative  statutes  declaratory  of  the  common 
law,  is  denied.  See  W.  Jo.  270,  871 .  289.  If  those  who  oppose  his  opinion, 
had  meant  only  to  say,  that  in  the  instances,  by  which  he  illustrates  his  rule, 
the  negative  words  of  the  statutes  not  only  import  something  more  than  a 
declaration  of  the  common  law,  but  were  also  intended  to  annihilate  all  par- 
ticular customs  clashing  with  it,  or  that  on  other  accounts  the  instances  were 
not  apt,  there  might  possibly  be  some  colour  for  their  dissenting  from  lord 
Coke.  But  what  is  professed  to  be  controverted  is  the  distinction  itself;  which, 
as  we  understand  it,  seems  to  be  perfectly  unexceptionable. — [Note  154.] 

(10]  It  is  observable,  that  Magna  Charta  distinguishes  between  toums  or  the 
leets  01  sheriffs  and  the  view  oijrank'^ledge  ;  limitmg  xJtie  former  to  txxace  a  year, 
and  the  latter  to  once.  In  the  more  ordinary  sense  Jrank-pUdge  and  leet  are 
synonymous ;  as  appears  from  the  style  of  toums  and  otlier  leets,  which  in 
court  rolls  are  usually  denominated  curia  or  vistujranci  plegU.  But  when^ae- 
pledge  is  used,  as  in  Magna  Charta,  it  should  be  understood  in  a  strict  and  par^ 
ticuuir  sense ;  according  to  which  it  meant  only  that  part  of  the  business  of  a 
court  leet,  which  related  to  the  taking  of  sureties  or  free  pledges  for  evecy 
person  within  the  jurisdiction;  a  practice  which. had  fallen  into  disuse  long 
oefore  lord  Coke*s  time.     See  8  H.  7.  4.  and  2  Inst  72. — [Note  155.] 

f  11)  Adjudged  ace.  2  Leon.  28.  But  it  may  be  doubted,  whether  the  pre^ 
scnption  for  holding  a  leet  oftener  than  twice  a  year,  when  examined  into,  will 
appear  a  fit  example  to  prove  the  rule,  that  negative  statutes  in  affirmance  of 
the  common  law  may  be  prescribed  against  The  only  words  of  Magna  Charta 
which  relate  to  the  holding  of  toums  or  leets  are  these:  Nee  aliquu  vicecomegf 
x>el  ballivu'i,  fociat  tumum  suum  per  hundredum,  nisi  bis  in  anno  ;  et  nonnisi  im 
loco  consueto,  videlicet  semdpost  Pascha  et  iter um  post  festum  Sancti  Michaelis; 
et  visus  de  franco  plegio  tunc  fiat  ad  ilium  terminum  Sancti  Michaelis  sine 
occasione  See  Blackst.  ed.  of  Magn.  Chart.  But  this  provision  or  declaration 
aeems  wholly  confined  to  the  tourns  or  leets  of  sheriffs,  and  not  to  include  the 
leets  of  private  persons  ;  though  it  must  be  owned  there  are  some  authorities  to 
the  contrary.  Ace.  Bro.  Abr.  Lease  23,  and  the  opinion  o£  Periam  in  a  Leon. 
74*  Contra  2  Hal.  Hist.  PI.  C  71,  and  the  opinion  o£  Rhodes  2  Leon.  74.  See 
also  2  Hawk.  PI.  C.  56,  .Therefore  should  this  provision  in  Magna  Charta  be 
only  an  affirmance  of  the  common  law,  which,  as  we  shall  mention  in  the  next 
note,  is  a  point  controverted,  the  instance  would  still  be  liable  to  exception. 
See  2  Hawk.  PI.  56.  But  the  strongest  objection  is,  that,  in  the  same  chapter 
of  Magna  Charta,  there  is  a  general  and  express  reservation  of  ancient  liberties; 
there  being  added  this  (qualification,  ita  scilicet  qtibd  quHibet  Ubertates  suas,  quas 
h(dfuit  et  habere  consuevU  tempore  regis  Henrid  avi  nostri,  vel  quas  postta  perqut- 
svoit :  which  words,  even  in  the  opinion  of  those  who  extend  Magna  Charta  to 
aU  leets,  suffice  to  save  prescriptions.  2  Leon.  75.  What  renders  lord  Coke's 
thus  applying  the  case  of  leets  the  more  remark£l)le  is,  that  he  hixbself,  in  hk 
JSecond  Institute,  when  commenting  on  this  part  of  Magna  Charta^  agrees,  that 

leets 
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that   the   statute  [n]  was  but  in  affirmance    of  the    common  rn]6H.  7.9. 
law  (10).  H^^^k 

So  the  statute  [0]  of  34  E.  r.  (13)  provideth,  that  none  shall  gJii'erLMtii. 

cut  downe  any  trees  of  his  owne  within  a  forest  without  the  view  18  H.  6. 13. 

of  the  forrester ;  but  inasmuch  as  this  act  is  in  affirmance  of  the  [0]  34  £•  1. 

common  law  (14),  a  man  may  prescribe  to  cut  downe  his  woods  }^'  ^**'*!^ 

within  a  forest  without  the  view  of  the  forester  (15).     And  so  2"**'      *^' 

>    *"  cap.  3. 

(Doc.  Plac.  34Q.    2  Rol.  Abr.  a66.    Ante  s.    Post.  165.  b.  S33.  a.    Cro.  Jam.  155. 
Dr.  &  Stud.  164.) 

was 


lefts  of  private  persons,  so  far  as  regards  the  negative  words  of  Magna  Charta, 
are  not  within  it,  and  takes  particular  notice  of  the  reservation  of  ancient 
liberties.  2  Inst  7*2.  See  further  4  Com.  Dig.  122.  Perhaps  lord  Coke  might 
intend  to  assert,  that,  notwithstanding  Magna  Charta,  it  is  lawful  to  prescnbe 
for  holding  a  sheriff's  toum  oilener  than  twice  a  year ;  which  indeed  seema  to  be 
admitted  by  judge  Rhodes,  who  construed  all  leets  to  be  within  Magna  Charta. 
But  we  do  not  observe  that  the  authorities  lord  Coke  cites  mention  any  such 
prescription, — [Note  156.] 

(12)  Some  think  that  Magna  Charta^  so  far  as  regards  the  time  for  holding 
toums  and  leets,  was  introouctive  of  a  new  law.  See  2  Hawk.  PI  C.  56.^ 
[Note  157.] 

ii3)  The34£.  1.  is  not  printed  in  the  modem  editions  of  the  statutes, 
eed  it  seems  doubtful,  whether  it  is  entitled  to  the  denomination ;  for  lord 
Coke  in  another  of  his  works  treats  it  as  an  ordinance,  and  to  prove  it  such  cites 
Fitzherbert's  Natura  Brevium.  4  Inst.  298.  F.  N.  B.  167.  A.  See  also 
12  Co.  23.  If  it  be  true,  that  the  34  E.  1.  is  only  an  ordinance,  lord  Cokeys 
case  should  be  put  on  the  1  £.  3.  st.  1,  c.  2,  or  the  Charta  de  Foresta  of  the 
9  H.  3.  c.  4,  botii  of  which  laws  provide  to  the  same  effect  as  the  34  E.  1.  and 
are  certainly  acts  of  parliament.  See  also  a  like  negative  provision  in  the 
consuetudines  et  assisa  dejbrestd,  printed  as  a  statute  of  uncertam  time  in  Ruffh. 
ed.  Append.  25.  and  cited  by  Noy  in  W.  Jo.  270. 291. — [Note  158.] 

(14)  Ace.  Manw.  Forr.  L.  1st.  ed.  41.  a.  and  Fltz.  Abr.  Trespass  239. 
there  cited. 

(15^  It  having  been  denied  by  persons  of  considerable  respect,  that  such  a 
prescription  is  good,  we  shall  give  some  account  of  the  state  of  the  arguments 
for  and  against  it — The  general  ground  on  which  lord  Coke  asserts  the  pre- 
scription to  be  lawful,  is,  Jirstj  that  a  statute,  though  expressed  in  negative 
words,  yet  if  it  is  a  mere  affirmance  or  declaration  of  the  common  law,  may  be 
prescribed  against ;  and  secondly^  that  the  statutes  against  cutting  down  trees 
m  a  forest  without  view  of  the  forester,  are  negative  statutes  of  this  sort.  As 
to  the^r^f  of  these  propositions,  we  have  endeavoured  to  evince  its  reasonable- 
ness in  a  former  note ;  m  which  also  the  reader  is  referred  to  the  various  aiitho- 
rities  on  the  subject,  for  the  purpose  of  shewing,  that  they  greatly  preponderate 
in  favour  of  lord  Coke.  See  note  13.  In  respect  to  the  ^econ^  proposition,  the 
authorities  not  only  support  it,  but  are  so  uniform,  that  we  do. not  find  it  any 
where  controverted.  See  note  14.  The  particular  argument  for  the  prescrip- 
tion consists  principally  of  various  allowances  of  it  at  eyres  of  the  for  est,  and  of 
two  express  adjudications  of  the  point  on  demurrers  in  courts  of  common  law. 
The  cited  instances  of  allowznces  are  not  few ;  for,  besides  the  three  cases  of 
Henry  de  Percy,  Thomas  lord  Wake  ofLiddel,  and  Gilbert  de  Acton,  here  men- 
tioned by  lord  Coke,  he-  in  his  Fourth  Institute  cites  another,  which  was  in  the 
8th  of  Edward  the  third  on  a  claim  by  Thomas  Pickering  and  Margaret  his 
tjoife.  See  4  Inst.  297.  The  cases  at  common  law  are  Sellinger*s  and  lord 
Hattons.  -.  The  former  is  stated  by  lord  Coke  to  have  been  before  the  exche- 
quer in  the  time  of  Elizabeth,  and  to  have  been  adjudged  upou  argument  and 
long  advisement;  and  probably  is  the  same  case  he  here  cites  as  one  of  the  l6th 

of 
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was  it  adjudged  in  16  Eliz.  in  the  exchequer  by  sir  Eatvard 
Sanders  chiefe  baron,  and  other  the  barons  of  the  exchequer,  as 


sir 


of  Elizabeth.  See  4  Inst.  397,  and  13  Co.  23.  The  latter  is  taken  notice  of  by 
judge  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment  on  demurrer 
in  the  king's  bench.  Cro.  Jam.  155.  To  these  authorities  we  may  add  an 
extrajudicial  opinion  of  all  the  judges  on  being  consulted  by  James  the  first ; 
the  words  of  which  seem  to  imply,  that  a  custom  for  cutting  wood  in  the  king's 
forests  without  view  of  the  forester  may  be  good.  See  the  third  resolution  of 
the  judges  in  4  Inst.  399,  It  is  said  too,  that  in  a  case  of  the  19  of  £.  1. 
between  the  prebend  of  Chichester  and  the  earl  of  Arundel^  issue  was  joined  on 
such  a  custom ;  from  which  it  may  be  inferred,  that  in  those  ancient  times  the 
goodness  of  the  custom  was  not  doubted.  W.  Jo.  290. — On  the  other  hand 
lord  Lovelace's  case,  whose  claim  came  before  an  eyre  in  the  8th  of  Charles  the 
first,  is  a  direct  decision  against  the  allowance  of  a  prescription  for  cutting 
wood  without  view  of  the  forester ;  and  in  that  case  lord  chiei  justice  Richard- 
son, when  this  part  of  the  Commentary  upon  Littleton  was  referred  to,  denied 
lord  Coke's  general  doctrine  about  negative  statutes  declaratory  of  the  common 
law.  W.  Jo.  270.  Two  other  adjudications,  to  the  like  effect,  appear  to  have  been 
made  at  eyres  iii  the  same  reign ;  one  of  which  was  on  a  claim  by  the  tenants  of 
the  manor  of  Bray,  who,  in  proof  of  the  custom  they  alledge^  offered  in  evi- 
dence an  inquisition  of  Uie  reign  of  Edward  the  second.  W.  Jo.  289,  290. 348. 
The  principle  on  which  Noy,  attorney-general,  argued  in  these  cases,  was  a 
genera]  one,  that  negative  statutes,  such  as  those  which  occur  against  cutting 
wood  in  the  king's  forest  without  licence,  cannot  be  controuled  by  custom  or 
prescription.  To  prove  this  he  appealed  to  a  case  from  a  year-book  of  Henr}- 
the  sixth ;  which  he  considered  as  directly  in  point,  and  as  a  judgment  that 
tithe  of  timber  cannot  be  prescribed  for  against  die  statute  of  siflva  aBdua, 
though  only  an  affirmance  of  the  old  law,  merely  because  the  statute  is  negaiv:t. 
See  W.  Jo.  270.  290,  and  25  E.  3.  c.  3.  The  year-book  reported  to  have  been 
cited  by  Noy  is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  any  case  of  that 
year  relative  to  the  statute  of  sylva  cadtia^  and  therefore  the  9  of  Hen.  6.  56. 
which  is  to  the  point,  was  probably  meant ;  tliough  if  it  was,  it  contains  no 
judgmenty  but  onlv  a  quen^y  which  Brooke,  in  abridging  the  case,  by  mistake 
calls  the  reporter  s  opinion.  Bro.  Prescription  2.  Y^oy  also  cited  the  earl  of 
Arundel's  case  from  a  record  of  the  16  of  Edward  the  second,  as  a  decision, 
that  a  prescription  to  cut  wood  against  the  forest  statutes  was  not  good. 
W.  Jo.  270.  As  to  the  cases  urged  against  him,  he  observed,  that  the  case 
between  the  prebend  of  Chichester  and  the  earl  of  Arundel  was  of  a  chace,  and 
the  statutes  only  related  to  forests;  that  in  Percys  case  the  forest  was  not  in  the 
hands  of  the  crouon  when  the  statutes  were  made ;  and  that  the  case  of  the 
reign  of  Elizabeth,  which  lord  Coke  reports  from  lord  Popham,  was  of  a  chace^ 
of  which  the  king  was  seised  in  right  of  his  duchy  of  Lancaster.  W.  Jo.  290, 
291.  It  is  observable  however,  that  mr.  Noy  leaves  the  two  cases  of  lord  Wake 
and  Gilbert  de  Acton  wholly  unanswered,  though  they  were  cited  against  him. 
As  to  the  other  authorities  we  have  stated  for  a  prescription  against  the  forest 
statutes,  or  those  against  negative  statutes  va  general  being  declaratory,  they  do 
not  appear  to  have  been  urged  against  mr.  Noy.  But  besides  the  authorities 
relied  on  by  Noy,  there  is  one  more ;  for  jadge  Croke,  after  taking  notice  of 
the  judgment  for  the  prescription  in  lord  Hatton^s  case,  reports  Popham  to  have 
said,  that  U  toas  adjudged  otherwise  about  the  same  time  in  the  exchequer.  Cro. 
Jam.  155.  However,  this  is  irreconcileable  with  lord  Coke's  representation  of 
the  judgment  of  the  exchequer  both  here  and  elsewhere,  unless  we  suppose  him 
to  mean  a  different  case« — Having,  thus  brought  together,  and  digested,  what 
w^  found  scattered  in  the  books  on  this  much  litigated  subject,  we  shall  dismiss 
it,  Reaving  the  render  to  his  own  judgment,  with  this  single  remark.     If  the 

greater 
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Sir  John  Popham  chiefe  justice  of  the  king's  bench  reported 
to  me. 

In  the  eire  of  the  forest  of  Pickerings  before  WiUougkby  Hun^ 

ferford  and  Hanbury  justices  itinerants   there,   anno  o  E*  3. 
reade  [/?]  a  clainie  made  by  Henry  de  Percys  lord  of  the  mannor  [p]  ltin.)Picker- 
of  Semor  within  the  said  forest.     Ine  forestors,  verderours,  and  ing ann.  8 £. 3. 
regarders  found  his  claime    to    be    true,  viz.  quidd  pradictus  ^^-38. 

Henricus  de  Percy^   8^  omnes  antecessores  sui  tenentes 
ril57|  ^  manerium prcedicium  ^  tempore  quo  non  extat  memo-  (fi  Co.  136. 
I     t^    J  ria,  Sf  sine  interruptione  aliqualif  tenuerunt  prasdictum  Cro.  Jam.  155.) 

manerium  cum  pertinentiis  extra  regardum  Jbrestay  8^ 
habuerunt  woodwardum  portantem  arcum  Sf  sagittas  ad  pnesen- 
tandum  prcesentanda  de  venatione  tanAm^  Sfc,  Sf  nabuerunt  tn  boscis 
suis  de  Semerejbrgeas  Sf  mineras,  Sg^  amput^runt,  dederunty  8p  ven- 
diderunt  boscum  suum  infra  manerium  prcedictum^  sine  visujoresta- 
riorum  pro  vduntate  sud^  Sfjugarunt  Sf  ceperunt,  wdpes,  lepores^ 
capreolos,  SfC.  sicut  idem  Henricus  Percy  superiils  clamat.  Which 
claime  by  prescription,  and  found  as  is  aforesaid,  the  justices 
doubted  onely  of  two  points.  The  first,  forasmuch  as  Uie  said 
manor  was  within  the  limits  of  the  forest,  it  should  not  onely  be 
contra  assisam  forestry  for  his  woodward  to  beare  bow  and 
arrowes,  where  by  law  he  oueht  to  beare  but  an  hatchet,  and  no 
bow  nor  arrowes  within  the  forest,  but  also  dejacili  cederepossit 
in  destrucHonemJerarum,  Sfc.  and  they  therefore  doubted  whether 
it  might  bee  claimed  by  prescription.  Their  second  doubt  was 
concerning  Jugationem  Sf  captionem  capreolorum  in  boscis  suis 
jjradictiSf  eo  qubd  est  bestia  venationis  Jbrestafy  Sf  transgressores 
inde  convictiinem  Jacerent  ut  pro  transp-essione  venationis :  and 
for  that  dimcult)r,  the  claime  was  ac^oumed  into  the  king's 
bench.  But  of  the  other  parts  of  the  prescription  no  doubt  at  all 
was  made ;  and  the  like  had  been  allowed  in  the  same  eire,  as  in 
the  case  of  Thomas  lord  Wake  ofLydell,  and  of  Gilbert  of  Acton, 
in  the  same  eyre,  Rot.  37,  and  of  others. 

"  This  is  proved  by  the  pleading"    Note,  one  of  the  best  argu-  (Poat.  lafi.  a. 

ments  or  proofes  in  law  is  drawne  from  the  right  entries  or  course  283.  a.  Ante  17. 

of  pleading;  for  the  law  it  selfe  speaketh  by  good  pleading ;  and  ■•«.?®  Co.  88. 

therefore  Littleton  here  saith,  it  is  proved  by  the  pleading,  &c,  as  *       ^^^ 
if  pleading  were  ipsius  legis  viva  vox. 

^^  Insomuch,  that  such  title  of  prescription  wis  at  the  common 
lawy  ^c"  Note,  all  the  prescriptions  tnat  were  limited  from  a 
certaine  time  were  by  act  of  parliament,  as  from  the  time  of  ff .  1 . 

which 


greater  number  of  authorities,  which,  unless  the  cases  we  have  referred  to  are 
mbtated  or  misunderstood,  is  in  favour  of  the  prescription,  shall  be  thought  to 
be  of  efual  or  nearly  of  equal  weight  with  the  more  modem  decisions  on  the 
other  side ;  then  probfu>ly,  as  the  subject  strikes  us,  the  good  sense  of  lord 
Coke's  distinction  as  to  negative  statutes,  together  with  a  consideration  of  the 
multiplicity  of  books  which  fieivour  his  general  doctrine,  will  so  strongly  turn 
the  scale  in  this  particular  instance  of  forest-law,  as  scarce  to  leave  any  doubt. 
Indeed  it  was  for  the  sake  of  explaining,  how  far  the  general  doctrine  may  be 
affected  by  the  decision  on  this  point  ot/brest-laWf  that  we  have  detained  the 
reader  so  long  upon  it. — [Note  159] 
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which  was  the  first  time  of  limitation  set  downe  by  any  act  of 
parliament,  and  so  from  the  reigne  of  /2.  i .  &c.  But  this  pre- 
scription of  time  out  of  memory  of  man  was  (as  Littleton  here 
saitn )  at  the  common  law,  and  limited  to  no  time.  Also  here  15 
implyed  a  maxime  of  the  law,  viz.  that  whatsoever  was  at  the 
common  law«  and  is  not  ousted  or  taken  away  by  any  statute, 
remaineth  still. 

(Anteiio.  b.  ^'  Common  lato^     The  law  of  England  is   divided,  as  hath 

Post  344.  a.)      beene  said  before,  into  three  parts ;  1,  the  common  law,  which  is 

the  most  generall  and  ancient  law  of  the  realme,  of  part  whereof 
Littleton  wrote ;  2,  statutes  or  acts  of  parliament ;  and  3,  par* 
ticular  customes  (whereof  Littleton  also  maketh  some  mention]. 
I  say  particular,  for  if  it  be  the  generall  custome  of  the  realme,  it 
is  part  of  the  common  law. 

The  common  law  hath  no  controler  in  sm  part  of  it,  but  the 

high  court  of  parliament ;  and  if  it  be  not  abrogated  or  altered 

(Pref.  to  &th       ^y  parliament,  it  remaines  still,  as  Littleton  here  saith.     The 

Co.)  common  law  appeareth  in  the  statute  of  Magna  Charta  and  other 

ancient  statutes  (which  for  the  most  part  are  afErmations  of  the 
common  law)  in  the  originall  writs,  in  judiciall  records,  and  in 
our  bookes  of  termes  and  yeares.  Acts  of  parliament  appeare 
in  the  rolls  of  parliament,  and  for  the  most  part  are  in  print. 
Particular  customes  ore  to  be  proved. 


Sect.  171. 

ALSOy  every  borough  is  a  towne  (chescua  burgh  est  un  ville),  but 
not  h  converse,     more  shall  be  sayd  of  custome  in  the  Tenure  of 
Fillenage. 

ra  Inst. 669.)       "  nrO  WNE  (ville)",  villa,  quasi  vehilla^  quod  in  earn  convehantur 
hn^***^***  ^/ruc^tw.     And  it  is  called  vicusy  because  it  is  prope  viam. 

Bract  lib  °s  fol  ^*^  ^^  ^^  jHuribus  mansionibus  vicinata,  Sf  collata  ex  plurihus 
434, 4c  lib.  3,  vicinis.  If  a  town  be  decayed  so  as  no  houses  remaine,  yet  it  is  a 
fol.  311.  For-  towne  inlaw.  And  so  if  a  borough  be  decayed,  yet  shall  it  send 
teacue,  cap.  39.  burgesses  to  the  parliament,  as  Old  Salisbury  and  others  doe. 
7  ?•  ^'  **""  It  cannot  be  a  towne  in  law,  unlesse  it  hath,  or  in  time  past  bath 
Br.  91.  *"*  ^^y  *  church,  and  celebration  of  divine  service,  sacraments  and 
n4  E.  1.  Quare  burials.  What  alteration  hath  beene  made  in  townes,  hearewhat 
ibp.  187.  a  great  lawyer  saith.     In  Anglid  viOula  tarn  parva  inreniri  non 

Fortescue^cap.  poterit,  in  qud  non  est  miles,  armiger,  vel  paterfamilias,  3fc.  ma^nis 
^'  ditatus  possessionibusy  necnon  li^ri  tenentes  alii  Sf  valecti  plurtmi, 

stiis  patrimoniis  sitfficientes,  8fc,    And  it  appeareth  b^  Littleton^ 

that  a  towne  is  the  genus,  and  a  borough  is  the  species  ;  for  bee 
Fortescae,  cap.  saith  that  every  borough  is  a  towne,  but  every  towne  is  not  a 
*4-  borough.       ]£t  sub   appellatione  viUarum  continentur  hurgi   S; 

civitates, 
Dometdaj,  0^  Bereanca,  or  bereivit,  in  Domesday  signifieth  a  rH^CI 

Glouc.      '         towne.     Ha  bereLoiae  pertinent  ad  Berchley,    (Et  ^  \^  ^  j 

recitat  plus  qudm  viginti  villas  *  J 

There  be  in  England  and  Whales  eight  tliousand  eight  hundred 

and  three  townes,  or  thereabouts. 


L.  2.  C.  1 1.  Sect.  172.        Of  Villenagc.  [1 1^.  a. 

See  more  de  xnOiSf  parachiis^  et  hamlettitf  in  the  ancient  authors  ^         vs 
of  the  law,  and  plentifulhr  in  our  other  bookes*    But  let  ub  now  nSt  li.^!? <J7|L 
heare  what  Littleton  saim  ( i  )•  &  tib.  6,  ca.  49! 

Brit.  fo.  124,  &  274,  &c. 


Chap.  11.  Of  Villenage.  Sect.  172. 

'T'ENURE  in  villenage  is  inost  properly ^  when  a  vilMne  holdeth  of 
his  lord,  to  whom  he  is  a  villeine,  tertaine  lands  ortenements  according 
to  the  custome  of  the  mannor,  or  otherwise,  at  the  will  of  his  lord,  and  to 
doe  to  his  lord  villeine  service ;  as  to  carry  and  recarry  the  dung  of  his  lord 
out  of  the  city,  or  out  of  his  lor^s  mannor  unto  the  land  of  his'  lord,  and 
to  spread  the  same  upon  the  land,  and  such  like  (hers  del  city,  ou  del 
manor (2),  son  seignior,  jesques  ale  terre  son  seignior,  en  eisant  ceo (3) 
sur  le  terre,  et  hujusmodi).  And  some  free  men  hold  their  tenements 
according  to  the  custome  of  certaine  manors,  by  such  services.  And  their 
tenure  also  is  called  tenure  in  villenage,  and  yet  they  are^  not  villeines ;  for 
no  land  holden  in  villenage,  or  villein  land,  nor  any  custome  arising,  out  of 
the  land,  shall  ever  make  a  free  man  villeine.  But  a  villeine  may  make 
free  land  to  bee  villeine  land  to  his  lord.  As  where  a  villeine  purchaseth 
land  in  fie  simple,  or  infeetaile,  the  lord  of  the  villeine  may  enter  into  the 
land,  and  oust  the  villeine  and  his  heires  for  ever ;  and  after,  the  lord  (if 
hee  will)  may  let  the  same  land  to  the  villem,  to  hold  in  villenage, 

*^  JVENURE  in  vUlenage,**    Villeine  b  from  the  French  word  lib.  Rob.  76. 

viOaine,  and  that  it  vUla,  quia  villa  adscriptus  est;  for  they  &  77-    . 
whidi  are  now  called  villani,  of  ancient  times  were  called  adscript  Gluij.  h.  5.  cs. 
titO.    And  in  the  common  law  he  is  called  nativu^;  quia  pro  vide  Bract  11. 1. 
majore  parte  natus  est  servus :  and  this  is  hee  which  the  civilians  ca.  6,  &c. 
call  servus.    [a]  Theyn  in  the  Saxon  tongue  is  libeiQ,  and  then,  Brit  fo.  77.  Sc 
serous.    Theme  (sooietimes  written  Mfarn^  corruptly)  is  an  old  ^-82.97,98. 
Saxon  word,  and  signifieth  potestatem  hahendi  in  nativos  svoe  villa^  j^^  b.  i/^^o*. 
nos,  cum  eorum  se^udis,  terris,  bonis  etcataUis.    But  teame,  some-  Fieti.2.cap.44. 
time  corruptly  written  theame,  is  of  another  signification;  for  it  Idem,  H.  4. 
is  also  an  old  Saxon  word,  [i]  and  signifieth,  where  a  man  can-  cap*  11  &  is. 

Mir.  Cft.2. 
lect.  18.    Ocktm.    (F.  N.  B.  77.  a.)        [a]  Fiet  IL  i,  ou  24.        p]  Vide  Lamb,  inter 
leges  Sanct  £dw.  io.  132.  nu.  25. 

not 


( 1 )  We  do  not  observe  that  there  is  any  thing  in  the  statute  of  Charles  the 
second  for  takioff  away  military  tenures,  which  in  the  least  varies  the  tenure  by 
burgage.  For  mrther  information  about  burgage  and  boroi^hs^  see  Brad,  on 
Bor.  Mad.  Firm.  Burg.  Squire's  Anglo  Saic.  (jov.  1st  ed.  tit.  Boroughs  in  the 
index,  and  Wright's  Ten.  205.— [Note  160.] 

(2)  In  L,  and  M.  and  Roh.  the  toords  are  del  cite  ftuAtcA  seems  used  in  the 
same  sense  as  scite)  del  mannor. 

(3)  Instead  of  en  gisant  oeo,  the  toords  in  L,  and  M.  and  Roh.  are  gisaunt 
warrette  et  de  spreder  le  fyme  le  signour. 

Vol.  I.  Go 
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not  produce  his  vanaol  of  that  whidi  hee  bou^  acoordbg  to 
Im  voucher. 

^<  Vittenagi"  Villena^um^  (as  in  like  cases  hath  been  sajd 

where  the  termination  is  in  age)  is  the  seryice  of  a  bondman. 

And  yet  a  free  nvui  maj  doe  tne  service  of  him  that  is  bond. 

And  therefore  a  tenure  m  villenage  *is  twofold ;  one,  where  Aci 

2  kol  Abr.^73.)  P^''^^^  ^^  ^®  tenant  is  bond,  and  the  tenure  servile ;  the  other, 

[r]  Hil.  29  E.  i.  where  the  person  is  free,  and  the  tenure  servile,     [c]  Serva  terra 

Cor.  reg.  Ebor.    liheros  de  sanguine  extstentes,  viUanos  Jacere  non  potest.    And 

y*^**"*""*-  therefore  it  is  said,  [d]  est  emm  ratio  et  regda  generalis  in  istit 

to  i^^^^  c/t«)6i«  casibuSf  quba  liber  homo  nihil  lOertatis  propter 

GC^  personam  sitam  Uberam  confert  viUenagiOj  nee  liberum  V'\  l67| 
tenementwn  e  contrarib  nuUat  statum  aut  conditionem  I  b  IL 
W  J*^*^™'  '*•  *•  vittani.  And  a^;aine,  [e\  VHfena^um  vel  servitium  nihU 
?J:f'«  ^m  fi^Rti  detrahit  Ubertatt;  habita  tamfn  dtstinctione  lUriim  tales  sitU  raOanL 
Flet.  11.1.  e«.3.  ^  tenuerunt  tn  vtuano  socagio  de  doTmntco  domint  regis.  Ana 
r/l  liract.  fo.a6.  Ag^J^e*  L/*]  Tenementum  non  mutat  statum  liberi  non  magis  auam 
43  E.  3.  5.  ace.    servi;  poterif  enim  liber  homo  tenere  purum  viBenagium^  Jacntndo 

qmcqutd  ad  viUanum  vertinebit,  et  nthilomintis  liber  eritj  cStm  hoc 
Jaciat  ratione  vUlenagit^  et  non  ratione  personce  sua  :  et  ideo  poteriif 
quando  x>oiuerity  villenagium  deferere^  et  liber  discedere^  nisi  fWfves- 
ius  sit  per  uxorem  natvoam  ad  hocjaciendumy  ad  quam  ingressmsjuii 
in  wlknagiumt  et  qua  prcestare  paterit  impedmeRtum^  8fc.     And 
[^3  Bract  U.  4.  againe,  ^]  Purum  villeHUfgium  est,  ^  quo  prastatur  senriAm  m* 
Brit  ^oi  «i        ^J^*^  ^  tttdeterminatum,  ubi  spire  non  poterit  vespere  qwde  sot" 
"  '  ^* '  '       vitium  fieri  debet  mane^  mz,  uii  quis  Japere  tenetur  quicqtdd  ei 
prceceptumjuerit.    And  another  saith  to  the  same  int^ni^  Ceux 
[A]  Bract.  Vl.i,  ne  scavoient  le  wspere^  de  quoy  Us  serverent  en  la  foatyu     [ij  Fut- 
^  7-  runt  in  Conquestu  liberi  homines^  qui  liberi  tenuerunt  tenementa  sua 

per  libera  servitia^  vd  per  liberas  consuetudines ;  et  dim  per  po* 
tentiores  ejecti  essentf  postmodum  reversi  receperunt  eadem  tene- 
menta sua  tfsnenda  in  villetufeiq,  Jadendo  inde  opera  servSia,  *^ 
certa  et  nomincUa,  Sfc,  et  nihmmini$s  liberi,  quia,  bchfadunt  opera 
s^rvilia,  dim  wonjaciunt  ea  ratioM  personarum,  sea  ratione  iene^ 
mentorumy  Sfc. 
How  villeaage  or  servitude  began,  and  £or  what  cause,  it  is  wd^ 
ca  fa '^'^'         [d  ^  hoifine  et  pro  viiio  iniroducta  est  servitus.    Sed  Ubertas  d 

J)eo  hominS  est  indita  natura.     Qmre  ^sa^  ad  homine  suJUatOt 
spnper  redire  gUscit,  utfoQit  omms  quad  Uoertate  naturali  priotftnr^ 
[k]  Brit  ca.  31.  And  another  saitjb,  [kjik^t  thf  conditifu»  of  viUeines  bom.  free- 
dome  unto  bondage,  of  an^ie^t  tim^s  gr^w  by  constitutions  of 
[/]  Bract.  U.  1.    nations,    [/J  Fiiit^  etiata  servi  Uberi  homing  captivit^te  de  jnre, 
Het^r  gentium,  and  not  by  the  law  of  nature,  as  from  the  time  of 

&  ca.  5.*'  ^  *  A^ooA's  Flood  forward)  m  which  time  a&  things  were  common  to 
Mir.  c^.  3.  ^h  and  free  to  all  men  alike,  who  lived  under  the  law  naturali; 
sect.  18.  and  by  multiplication  of  people,  and  makine  proper  and  private 

those  things  that  were  common,  arose  battdus.  And  dien  It  was 
ordained  by  constitution  of  nations,  th^jt  none  should  kill  anot^^; 
but  that  he  that  was  taken  in  battell,  should  remain  bond  to  h^ 
taker  for  ever,  and  he  to  doe  with  him,  and  all  that  should  come 
of  him,  his  will  and  pleasure,  as  wit|i  his  beast,  or  any  other 
chattell,  to  give,  or  to  sell,  or  to  Icill:  and  after  it  was  ordained* 
for  the  cruelty  of  some  lords^  th^  none  should  kill  th^m^  and 
that  the  life  and  members  of  them,  as  well  aa  of  freemen|  were  in 
the  hands  and  projtection  of  k,inp,  and  that  he  thaf  killed  his 
villeine,  should  nave  the  s^e  j^udgment  as  if  h<^  had  killed  a. 

freenu|n* 
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freemin.     Thereupon  they  were  called  ser^  quia  serodbantur  i 
thmmu  et  non  occidebantWy  et  non  d  seroiendo.    He  is  called 
na^mm$,  i  TuucendOy  quia  pierumque  natut  est  servut;  and  he  is  - 
called  vMtnuiy  for  that  he  doth  his  Tillebe  service  in  xfilUs. 

Est  autem  Ubtrtas  naturaUs  Jkcuiias  ejus  quod  cuique  Jacere  (^- N.  B.  77.  f.) 
IfUidt^  ntfi  quod  dejure,  out  <oi  prokibetur.  Servitus  est  constitutio  Brinon*  ci.^'i^* 
dejure  gentium^  quA  quis  domino  alieno  contra  naturam  suhjidtur.  ^  u^i  s'upr.' 
And  agamey  [m]  Et  tout  soyt  que  touts  creatures  duissont  estejrank  Fieu,  lib.  1.  ca. 
^oionque  leleyde  nature,  per  constitution  nequidanty  etjhit  de  homes  ^^3- 
eont  outers  creatures  enseroies,  sicome  est  ait  beasts  en  parkesj  pis^  ^^  ^Grror.cap. 
sons  en  servors,  et  oyseux  en  cages. 

[«]  This  is  assured,  that  bondage  or  servitude  was  first  in-  [«]  Mirror.cap. 
fficted  for  dishonourinfi:  of  parents:  for  CAaw  the  father  of  Co  waan   J;*®^\^' 

iof  whom  issued  the  CanaanitesJ  seeing  the  nakedness  of  his   ^^^  n  £c& 
ither  Noah,  and  shewing  it  in  derision  to  his  brethren,  was 
therefore  punished  in  his  sojine  Canaan  with  bondage*     And 
herewith  agveeth  the  divine:    Ante  vini  inventiouem  inconcussa  Ambrow. 
libertas.    Non  esset  hodie  seroitus,  si  ebrietas  nonjuisset. 

^  Out  of  the  city  or  out  of  his  lord's  manner,  S^c!* 

Ell  7-1  '^*  is  false  printed,  for  the  ^  original!  is,  hors  del 
g^   J  scUe  del  mannor,  and  so  would  it  be  amended  in  the  imv 
pressions  of  the  booke  hereafter. 

*'  And  some  J^ee  men  hdd,  8^c**    This  is  apparent  enough,  MlrrDr.cap.*!. 
especially  upon  that  which  hath  beene  said.  ■*<'*•  "•  «<^ 

**  Where  a  vBleine  purchased  land  in  fee  simj^:*    Yet  the  Muror.  cap.  q. 
TiHeine  may  purchase  some  kinde  of  inhentances  in  fee  simple,  "^^  **^ 
whicji  the  ford  of  the  villeine  cannot  have.    As  if  a  villeine  pur- 
chase a  common  sauns  nomber,  the  lord  sfaaS  not  have  it ;  for 
tbe  lord  may  surcharge  the  same,  which  should  be  a  prejudice  to 
the  terre-tenant :  and  the  same  law  of  a  corodie  tjicertaine  granted 
to  a  villeme,  and  such  like  mheritances.    And  therefore  Littleton 
materielhr  said,  parekaseth  land.  When  Ae  villeine  hath  an  estate  39  Am.  p.  37. 
of  any  tning  certaine,  the  lord  shall  have  it;  as  a  rent  granted  to 
the  wleine,  conunqns  certaine,  estovers  certaine,  and  such  like. 
[o\  But  that  which  Iveth  in  action,  as  a  warranty  made  to  the  W  I^oct  and 
mleine  his  heh'es  and  assignes,  the  lord  shall  not  take  advantage  Y^'  ^^%^%i 
of  by  voucher ;  because  it  is  in  lieu  of  an  action.    Neither  shall  a  R(k  Abr.740^ 
the  lord  take  advantage  of  any  obligation  or  covenant,  or  other  post  lao.  a.) 
dking  in  action  made  to  the  villeine ;  because  they  lye  in  privity, 
and  cannot  be  transferred  to  others. 

&?]  If  a  man  be  lessee  of  a  villeine  for  life,  for  yeares,  or  at  will,  [p]  I*  5-  E.4.  ^i. 
tfie  villeine  purchaseth  lands  in  fee ;  if  the  lessee  entreth  into  *®  „  ^*  ^' 
the  hmds,  he  shall  hold  the  lands  as  a  perquisite  to  him  and  his  3^  tit  ViL  70. 
hen^  for  ever.    But  if  a  bishop  hath  a  villeine  in  the  right  of  his  (piow.  i^b-  ^ 
bishopricke,  and  he  purchaseth  lands,  and  the  bishop  entreth,  Ante  90.  a.) 
the  bidiop  shall  have  this  perquisite  to  him  and  his  successors, 
and  not  to  him  and  his  heires ;  tor  the  law  respecteth  the  quality, 
and  not  the  quantity  of  his  estate.     So  if  executors  have  a  villeine 
fbt  yeares,  and  the  villeine  purchase  lands  in  fee,  and  the  execu- 
tors enter,  diey  shall  have  a  fee  simple,  but  it  shall  be  assets. 

**  Fee  taUe,"  By  this  it  is  apparent,  that  if  lands  bee  given  to 
a  vflleme,  and  to  tne  heires  of  liis  body,  the  lord  may  enter  and 
put  out  the  villeine  and  the  heires  of  his  body;  for  guicquid  ac* 

OG  2  qtnritur 
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15  £•  4-  9-  ^-  .  quiritur  servo  acqtdritw  domino  ( l ).  And  in  this  case  the  lord 
PL  Com.  555,  IB  gaincs  a  fee  simple  determinable  upon  the  dyin^  of  the  TiHeiBe 
WaisiDg  am  s      without  heire  of  nis  body ;  and  the  absolute  fee  ample  remameth 

still  in  the  donor.  And  if  the  lord  enter,  and  after  infranchise 
the  donee,  and  after  the  donee  hath  issue,  yet  that  issue  shall 
never  have  remedy  either  hy  Jormedon  or  entry,  to  recover  this 
land,  by  force  of  the  statute  of  dords  condUianalibut  i  for  that 
statute  giveth  remedy  to  the  issues  of  the  donee,  that  haie 

capacity 

(1)  This  rule  about  «&ivM  holds  in  <om^d€r£7^0e  in  respect  to  0/)^^ 
servantSy  particularljr  the  former;  thotigh  wiui  a  great  difference  in  point  of 
extent  and  apj^lication.    All  acquisitions  of  property  real  and  personal  oiade 
by  the  villein,  in  whatever  way  arising,  with  no  other  exception  than  what  is 
allowed  of  to  prevent  prejudice  to  third  persons,  belonged  to  his  lord;  becanse 
an  incapacity  to  acqmre  any  thine  for  his  own  benefit  was  one  pf  the  haish 
characteristics  of  the  villein  s  condition.    But  the  relation  of  the  apprentiee 
and  servant  to  his  master  is  more  mild  and  limited;  for  it  only  imports,  that 
the  master  shall  be  intitled  to  their  personal  labour  during  th^  term  stipulated, 
either  in  a  particular  way,  or  generally,  according  to  the  nature  of  the  aerrioe 
or  apprenticeship.    Consequently  the  master  cannot  claim  any  other  acqoi- 
sitions,  than  such  as  are  the  result  of  that  labour.    What  the  apprentice  or 
servant  earns  by  his  labour,  whilst  he  remains  with  the  master,  or  is  actuaBj 
working  for  him,  &lls  so  clearly  withm  this  prmciple,  that  there  can  be  no 
room  tor  doubt.    Nor  can  there  be  any,  where  the  iqppf entice  or  servant  ii 
employed  by  another  person  with  the  knowledge  and  consent  of  the  master, 
wiuout  any  circumstances  indicating  a  waiver  of  their  earnings.    Tlie  boob 
contain  several  adjudications  founded  upon  this  latter  idea.    Moat  of  then 
indeed  relate  to  apprentices  in  the  seafaring  way;  whose  wages  and  prise- 
money  as  seamen,  tnough  earned  whilst  m  another  service,  have  been  recovered 
by  those  to  whom  they  were  bound.    But  the  principle,  which  governs  then, 
seems  to  apply  to  apprentices  and  servants  in  general.  See  6  Mod.  69.  13  Mod. 
415.    Comberb.  450.     1  Stra.  582,     1  Bamad.  Rep.  313.     1  Yes.  48.  83. 
Some  of  the  cases  go  so  far,  as  to  give  the  master  a  right  to  the  wages  or 
earnings,  whether  the  service  is  performed  by  the  iqpprentice  mih  or  wiikoui  i^ 
nuuter  s  licence  f  and  even  though  the  earnings  accrue  in  a  trade  or  service  dif- 
ferent from  that  to  which  the  apprentice  is  bound.   6  Mod.  69.    la  Mod.  83. 
1  Yes.  83.    But  though  the  rule  should  be  so  large  in  respect  to  appradice^^ 
it.may  be  doubted,  whether  it  is  equally  so  in  the  case  o£ other  servants.   TheK 
is  a  case  of  the  reign  of  James  the  first  in  which  a  judgment  against  the  master 
appears  to  be  principally  founded  on  the  want  01  his  consent  and  privity  to 
the  retameiP.     Cro.  Jam,  653.     2  Rol.  Rep.  369,    Independendy  too  of  au- 
thority, the  master's  proper  remedy  in  all  cases,  except  those  m  which  the 
servant  is  intentionally  employed  on  his  master's  accow  nt,  seems  to  be  an  action 
either  against  the  employer  for  loss  of  service,  if  he  knew  of  the  first  retainer, 
or  against  the  servant  himself  for  breach  of  his  contract;  sudi  a  case  rather 
importing  the  master's  ri^ht  to  damages  for  injury  sustained  by  the  conseqnencei 
of  the  second  retamer,  than  a  right  to  the  profits  accruing  n*om  it    We  bxn 
already  mentioned,  that  most  of  the  cases,  which  occur  in  the  books,  relate  to 
the  apprentices  of  watermen  and  scafarmg  persons.   It  may  therefore  be  proper 
to  add,  that  in  31  Geo.  2.  c.  10,  one  object  of  which  is  to  regulate  the  pay  of 
seamen  in  the  royal  navy,  there  is  a  provision,  that  in  particular  cases  the 
master  shall  not  be  intitled  to  the  wages  of  his  apprentice.    See  Sect.  10. 


Note  also  the  17th  Section  in  the  3  and  3  Anne  c.  6,  from  which  it 
if  the  frameri  of  that  law  doubted,  whether  the  master  of  an  apprentice  who 
goes  into  the  loyal  navy,  would  be  intitled  to  his  wages  without  an  cipress 
provision.— [Note  161.]  * 
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capacity  and  power  to  take  and  retaine  such  a  gift ;  and  the  title  ^ 

of  the  u>rd  renuunes,  as  it  did  at  the  common  law,  for  the  statute 

restraineth  acts  done  onl^  by  the  tenant  in  taile.    And  so  it  is,, 

if  lands  be  given  to  an  alien,  and  to  the  heires  of  his  body,  upon 

office  found,  the  Umd  is  seised  for  the  king,  afterwards  the  king 

makes  the  alien  a  denizen,  who  hath  issue  and  dyeth,  -the  king  ' 

shall  detaine  the  land  against  the  jssue. 


Sect  173. 

■ 

A  ND  note,  if  ti'/eoffemeni  be  made  to  a  certaine  person  or pertom  in 
"^  fee,  to  the  use  of  a  villeine;  or  if  a  villeine,  with  other  persons,  he 
infeoffsd"  to  the  use  of  the  villein ;  what  estate  soever  that  the  villein  hath 
in  the  use,  in  fee  taile,  for  terme  of  life  or  years,  the  lord  of  the  villein  may 
enter  into  ail  those  lands  and  tenements,  as  if  the  villein  had  been  sole 
seised  of  the  demesne.    And  this  is  given  by  the  statute  of  anno  19  H.  7. 

ca.  15(3). 

'pm  S  if  an  addition  to  Littleton;  and  the  statute  of  19  H.  7. 
ca^  Iff;  thereiB  mentioned,  lor  the  cause  that  hath  beene 
aforesaid,  oat^Ioat  his  forc^  {^^ 


ril7T]  tdr  Sect.  174. 

^9  UT  if  a  free' man  will  take  any  l(tnds  or  tenements,  to  hold  of  his 
lord  oy  such  villeine  service,  viz.  to  pay  a  fine  to  Aim  (1)  for  the  mar* 
riage  of  his  sonnes  or  daughters,  then  he  shall  pay  such  fine  for  the 
marriage ;  and  notwithstanding  though  it  be  the  folly  of  such  free  man  to 
take  in  such  forme  lands  or  tenements  to  hold  of  the  lord  by  such  bondage, 
yet  this  maketh  nxit  the  free  man  a  villeine  (2). 

•*  nnO  pay  a  fine  for  the  marriage,  Sfc"    [q]  And  this  nUeine  W  ^^  3* 
and  servile  tenure  is  called  in  old  bookes  marchetum  or  mer-  ^1^  %^ 
chet*    Marchetum  verb  pjro  filia  dare  non  competit  Ubero  homini,  «,.  ^g.  ' 
inter  alia,  propter  liberi  sanguinis  privilegiumy  8fc.    And  this  is  Mirror,  ca.  s. 
true  de  communi  jure,  sed  modus  et  conventw  vincunt  legem.    And  iect.  18. 
as  Littleton  here  saith,  it  is  the  folly  of  such  a  freeman  to  take  See  more  of  tfan 
such  mannors,  lands  or  tenements,  to  hold  of  the  lord  by  such  chapter  Sect. 
bondage.    And  yet  this  doth  not  make  such  a  freeman  a  villeine,  ]^     ' 
[r]  Quia  hujusmodi  prcestationes  fiuwt  ratione  tenementi,  et  non  (Dr.&Stnd* 
ratione  persona,  in  donatione  comprekensa  et  reservataj    non  w.  b ) 

■^  ^  '[r]ncta,Ub.3. 

cap.  13.    Mir.  cap.  9.  eect  18. 


entm 


f3|  This  Section  was  first  introduced  in  Redman's  edition. 
3)  The  cause  meant  is,  that  the  27  of  H.  8,  transfers  uses  into  possession. 
See  lord  Coke's  note  on  Sect,  115.  fol.  84.  b-^ote  16a.] 

ii )  In  Roh.  the  words  ^y&r  his  marriage  or  come  in  here. 
a)  This  Section  in  L.  and  M.  stands  the  last  in  the  Chapter  of  Villettage. 

003 
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efiim  unum  H  idem  est,  aedbmt^  almd,  tenere  Mber^r  ^  fmr  Bierum 
^  aervUiumf  ^c.    For  the  sigoi&ftlioii  of  thii  word,  vide  ScaL  194* 

74.441. 


Sect  175. 

/ILSOy  eoety  villeine  is  either  a  villeine  by  title  of  prescription,  to  wit, 
■^  that  hee  and  his  ancestors  have  been  viUetnes  time  out  of  mind  of  man  j 
or  he  is  a  villeine  bif  his  owne  coifesm^  in  a  court  of  record* 

(aRo.  Abr.  "  "PVER  Y  'oiHeine  is  either  a  vSkine  by  titk  of  preemption, 
73a.)  ^c."  Every  ▼illeine  is,  either  bj  preacriptiony  or  conies* 
Ijb.  Rub.cap.  jjon.  ^^Yvi  aut  nascuntur,  aut  funt.  By  prescnption,  either 
X^Mujn  Kb.  1.  >'6g^<^^^  ^^  ^  mannof,  &c.  or  in  grosse.  In  ^obs,  either  by  pie- 
cap.  6.  '  Bcription,  or  by  granting  away  a  TiUeine  that  i^  regardaiii»  or  by 
Bract,  fol.  77.  coniession.  [s]  Fit  etiam  servus  liber  homo  per  confessionem  in 
(Post.  1 20.  •.)  curiS  regifi  fact'  (3 ) .  • « 

[*]  Bract,  lib.  I,  ^     -^         ^^' 

cap.  6.      Fleta,  lib.  i«c«.  3.      8  Ass.  p.  13.      11  Am.  la.      a^  Am^  i.      73AbS|1. 

a7£.  3.78,  79.    37  £.3. 8^     18  {1.4.35.    a7H.a7.  b.    Le  itfttute4iki7£.  3«i|. 

[t]  17E.  3-  23-  "  In  a  court  of  record*^  Record  is  derived^of  imLatine  imrd 
^  ^  ^-  4*  36«  recordory  that  is,  to  keepe  in  minde,  as  the  poA  sidlfip  Si  rite  audita 
??:-?Af;ok*'«  Ar  recordor.  And  therefore  a  record  or  inrounent  is  «  memoriall  ox 
8  Elix.  a4Q.  PL  monument  of  so  high  a  nature,  \t\  as  it  importeth  m  it  selfe  mieh 
Com.  79,  &c.  an  absolute  verity,  as  if  it  be  pleaded  (4^  that  there  is  noaucb 
[u]  Glanvil.  lib.  record,  it  shall  not  receive  any  trhiU  by  witnesse,  juryj  or  other- 
Bract^'n%b  3.  ^^'  ^'^^  ^"^^  ^^  itselfe.  [uj  And  everv  co&rt  of  record  ia  die 
ib.  156°'  king's  court,  albeit  another  may  have  the  profit,  whereia  tf  die 

Brir.  fo.  131.  judges  do  erre,  a  writ  of  error  doth  lye.  [x]  But  the  county 
[1]  6  Co.  11  court,  the  hundred  courts  the  court  baron,  and  such  like,  ara  so 
&  13,  in  Jentle-  courts  of  record;  and  therefore  the  proceedings  therein  may  be 
?*?'J^"*^j*  denyed,  and  tryed  by  jury,  and  upon  their  judgements 
Y.  N.'b.  13a  *  ^"*  of  error  lyetii  not,  but  a  wnt  of  false  (C3*  judge-  rUSTI 
Fo«ti38.36o.a.  ment,  for  that  they  are  no  courts  of  record,  because  1  «  *| 
4  Co.  71.  a.       they  cannot  hold  blea  of  debt  or  tren>as8e,  if  tte  debl  -^ 

8  Co.  38.  '  ^  --r        ^ 

1  Bo.  Abr.  537.     3  Bo.  Abr.  90%,  863.       Plow.  491.  b.      1  Sid.  94.       a  Bo.  Abe 

573. 576.      1  Sid.  314.)     (14 H.  8. 15.      1  EoL  Ab. 543) 


(d)  From  our  law's  thus  permitting  a  person  to  be  a  vSlein  by  acknaookfy' 
ment  in  a  court  of  record,  some  have  argued,  that  it  is  a  legal  mode  oicraating 
personal  bondage;  with  a  view  to  prove,  that  there  is  not  any  thins  so  repngpoMA 
m  our  law  fo  domestic  slavery,  as  is  generally  imagined,  and  wence  to  lay  a 
foundation  for  more  easUy  inferring  the  lawfulness  of  importing  slaveiy  fitim 
our  colonies.  But  in  another  place  we  have  had  occasion  to  object  to  this 
way  of  considering  the  acknowledgment,  and  to  ei;plain,  wh^  it  ahouUL  bo 
deemed  merely  a  confession  of  that  immemorial  antiquity  in  the  Vein's  slarerv, 
which  was  otherwise  necessary  to  be  proved.  See  toe  editor's  Argument  m  w 
case  qfSomersettj  a  Negro,  60  to  6^^  and  Hob.  99. — [Nota  103.] 

(4)  The  words  if  it  be  pleaded  are  mafterial;  for  in  eoidemca  if^bre  ujmrj 
the  copy  of  a  record  wiil  be  a  acAcieiil  proof  of  its  exisfeeBoe  m,  contents. 
See  Law  of  Nis.  Prii.  2a&  ed»  1775.    Com.  Dig.  tit.  Ccr^iorari.~[NoCo  164,] 
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vt  daiBftmi  doe  fooMWit  to  fortjr  diilliiigs,  or  of  any  trespasse  oi 
.€t  armis[\)* 

MhimtmeKfaf  qum  noi  recardd  vocamm$f  sunt  verkatis  d  vf^uittOit 
vestigia, 

s 

Sect.  176. 

« 
ft 

^  UT  if  a  freeman  hath  (titers  issues,  and  afterwards  he  confesseth  him" 
selfe  to  be  a  villaine  to  another  in  a  court  of  record  \  yet  those  issues 
wJUch  ne  hath  before  the  confession  are  free,  bat  the  issues  which  he  shall 
have  after  the  tonfession  shau  be  viHaines. 

l&ii  is  BO  efident  at  k  aeedetk  no  ezplicatioB. 

Sect.  177- 

jf  X  S  (>•  ^'9  vHiame  purchase  lat^,  and  dUen  the  land  to  another  before 
that  theiord  enter,  then  the  lord  cannot  enter ;  for  it  shall  be  adjudged 
kli  folly,  that  he  did  not  enter,  when  the  land  was  in  the  hands  of  the  vil* 
laine.  And  so  it  is  of  goods.  If  the  mllaine  buy  goods,  and  sell  or  give 
therti  to  aiiother,  beford  the  lora  seiseth  them,  then  the  lord  may  not  seise 
the  same.  But  if  the  lord,  before  any  such  sale  or  gift,  commeth  into  the 
towne,  where  such  goods  be,  and  there,  Ofenly  amongst  the  neighbours, 
claime  the  goods,' um  seise  part  of  the  goods,  in  the  name  of  seisin  of  all 
the  goods  which  the  villaine  has  or  may  have  (i)*,  S^c.  this  is  a  good  seisin  in 
law,  and  the  occupation  which  the  villaine  hath  after  such  clayme  in  the 
goods  {2)  f,  shall  be  taken  in  the  right  of  the  lord. 

JN  mis  case  before  the  lord  doth  enter,  feee  hath  neifiior  Jus  in  ^'^^^ 
re  nic  Jus  ad  rem,  but  onely  a  possHjili^e  of  an  estate^  which  V^  7^^* 
estltte  he  mnst  gaihe  by  his  entry ;  and  therefore  if  the  yillaine  doth  ^^ 

by  wkv  of  prevention  alien  before  the  lord  doth  enter,  the  lord  is 
bfllrrea  of  the  possibility,  which  he  had  to  the  land,  for  ever.  \a]  ^^^  ji^^  ^^  ^ 
Siantem  servos  vendiderit  feodttnty  quod  sibi  et  haredibits  perqutsi*  ca.  13.  Britton, 
vetU,  etnteqitam  daminns  seisinam  rnde  ceperit,  valet  donattOf  it  do*  ^ol*  9B*  a.  19  £> 
mnus  sibi  ipsi  trnputet,  quod  tanturn  expectavit*    But  [b]  if  the  fjrP^'^v  '^Ht. 
VffitiM  of  the  ling  purchaseth  land,  and  alieneth  before  the  king  Vuimagc  aa 
(tipon  an  oBite  found  for  farm)  doth  enter,  yet  the  king  after  office  g  h.  6.  ai.  p«r 
found  shall  have  the  land ;  quia  nuUum  tempus  occurrit  regi,  as  Babington. 
IMOdtm  hfmsdfe  saoth  in  the  next  Section  (s}.     And  yet,  after  ]^  H.  7.  la. 

^  •  ^  (8  Co.  17a 

7  Co.  a8.     a  Ro.  Abr.^34.) 

office 

*  t  Thm  mtnotti  1,  and  a,  to  118.  d.  in  the  iseiNocd  14th  edUSmt. 


(1)  See  post  26a  a.  ^ 

1 )  *  The  words  tohich  the  villaine  has  or  may  have  not  in  L.  and  M.  nor  Roh. 
«}f  InstesdofMe  jooibitistoiAL.  aadM.  andfi. 

2)  See  post,  119.8. 
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118.a.  118.  bj       or  Villenage.      lL.2.  C.  11.  Sect,  177- 

office  found,  the  king  shall  not  hsTe  the  meane  profits;  becauie 

the  title  is  by  the  seisure. 

• 

**  Purchase  land!*  The  like  law  is  of  eeigniorieSy  adTOwaonsy  re- 
renions,  remainders,  rents,  commons  certaine,  and  such 
like  certaine  inheritances,  wherein  the  villaine  qc^  hath  Pi  1871 
•ny  estate  or  interest.  If  the  villaine  purchase  land  I  f|  'j 
eiuier  in  fee  simple,  fee  taile,  or  for  life,  if  the  villaine  ' 
doth  alien  before  the  lord  doth  enter,  hee  doth  prevent  the  lord. 
But  yet  the  issue  of' the  villaine  shall  recover  the  jani  entailed  in  a 
formedon,  and  then  the  lord  may  enter. 

**  Alien  the  land"  Alien  commeth  of  pie  verbe  dUenare^  id  e^ 
aUenum  JacerefVel  ex  nostra  dominio  in  altenum  transferrer  sive  rem 
aliauam  in  dominium  aUerius  transferrer  If  a  freeman  hath  issue, 
ana  afterward  by  confession  becommeth  bond,  and  purcfaaseth 
lands  in  fee,  and,  before  the  lord  enter,  he  dieth  seised,  and  the 
land  descends  to  his  issue  which  is  free ;  in  this  case  the  lord  shafl 
not  enter  upon  the  heire,  and  yet  this  is  a  descent  and  no  aliena- 
tion. The  like  law  it  is,  if  the  land  so  purchased  by  the  vUlaiDe 
doth  escheate  to  the  lord  of  the  fee  before  any  entry  made  by  die 
lord  of  the  villaine :  so  as  the  act  of  the  law,  that  is,  the  desc&kt  or 
escheat  may  as  well  prevent  the  lord  of  his  entry,  as  the  act  of  tlie 
par^  by  alienation. 

If  a  villaine  be  disseised  before  the  lord  doth  enter,  the  lord 
,  may  enter  into  the  land  in  the  name  of  the  villaine,  and  thereby 
gaine  the  inheritance  of  the  land ;  but  if  there  be  a  desc^ent  caaf, 
so  as  the  entry  of  the  villaine  be  taken  away,  then  the  villaine 
must  recontinue  the  estate  of  the  land  by  judgement  and  execu* 
tion,  before  the  lord  of  the  villeine  can  enter.  And  this  w<»d 
[alien]  doth  not  onely  extend  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law ;  as  if  the  villeine  purchase  land  and 
dyeth  without  heire,  and  the  land  escheate,  or  if  there  be  a  reco- 
very against  the  villaine  in  a  cessavit ^  or  the  like. 

(3Ro.Alnr.7ds-       **  ^^^  so  ii  is  &f  goods^  SfcJ*    Goods,  UenSt  hona,  includes  all 

6  Co.  109.         chattels,  as  well  reall  as  personall.    Chattels  is  a  French  word,  and 

c^^ra^'^6^  signifies  goods,  whioh  by  a  word  of  art  we  call  catalUu    Now 

n>.  £iu.  3  6.;  goods,  or  chattels,  are  either  personall  or  resSL    Personall,  as 

horse  and  other  beasts,  houshold  stufie^  bowes,  weapons  and  such 

like,  called  personall,  because  for  the  most  part  they  belong  to  the 

person  of  a  man,  or  else  for  that  they  are  to  be  recovered  by 

personal]  actions.     Reall,  because  they  conceme  the  reali^,  as 

tearmes  for  yeares  of  lands  or  tenements,  wardships,  the  interest 

of  tenant  by  statute  staple,  by  statute  merchant,  by  elegitj  and 

such  like. 

Bona  dividuntur  in.  mobilia  et  immobUia.    Mobilia  rursum  divi' 
^  dunt^r  in  ea,  qua  se  movent  et  qua  ab  aliis  maventur.    But,  by  the 

common  law,  no  estate  of  inheritance  or  freehold  is  comprehended 
under  these  words  bona  or  catalla  {z)*  And  it  is  to  be  observed, 
that  as  the  title  of  the  lord  to  his  vUIeine's  lands  beginneth  by  his 
entry,  so  his  title  to  the  goods  beginneth  by  the  leisure  of  them. 

And 


i3)  See  farther  as  to  chattels,  Bro.  Abr.  tit  Chatttis,  Com.  Dig.  tit.  Biw 
Assets,  and  Yin.  tit.  Executors,  U— -Y-^. 


L.  2.  C.  11.  Sect.  178.    Of  Villenage.       [118.  b.  119.  a. 

And  here  againe  it  ib  to  be  observed^  that  where  our  author^  in 
this  branch  concerning  goods,  useth  these  words  (sell  or  give]  diat 
the  same  extendeth  as  well  to  gifts  in  law,  as  gifts  in  deed*  And 
tfaerdfore  if  a  niefe  hath  soods,  and  takedi  baron,  by  this  gift  in 
law  by  force  of  the  marriage,  die  lord  is  barred.  And  so  it  is  if 
a  Tillaine  make  his  executors  and  dieth,  by  this  gift  in  law  die  lord 
is  barred,  as  shall  be  said  hereafter. 

"  And  dame  the  goods^  and  teise  part  of  the  goods**'    For  a  ^^^'  ^h, 

daime  onely  of  die  goods  of  the  villame  is  not  sufficient  in  law,  ^r*  |>o^^ 

but  he  must  seise  some  part  in  the  name  of  all  the  residue,  as  here  stnd.  cap.  43. 

it  iqppeareth;  or  that  the  goods  be  within  the  view  of  the  lord;  for  foL  139. 

die  daime  and  his  view  amount  to  a  seisure,  as  the  dayme  of  a  ^^  ^  Z-^- 

ward  being  present  by  word  is  a  sufficient  seisure,  albeit  the  car-  5'Jf'*"*'^*™^* 

dian  layetn  no  hands  on  him.     See  heredter  Sect.  321.    Ana  so  ^jj^  gs.  FM: 

note  a  diversity  betweene  a  daime  of  lands  or  tenements  and  145.  b.)  * 

goods,    [c]  In  an  action  of  trespasse  or  detinue  brought  by  the  M  18  H.  6. 

▼iUaine,  a  release  made  to  the  defendant  by  the  lord  is  a  good  ^3-  ^-pv  Ai- 

barre;  for  that  amounts  to  a  seisure  and  grant.    If  the  vilLine  T^l  i^ 

dodi  buy  goods  and  make  his  executors,  and  dieth  before  the  lord  46  £.  3.  Bwrt 

doth  seise  them,  the  executors  shall  detaine  them  against  tibe  lord  aiy. 
ofthevillaine. 


€i 


Has  or  may  kave,  SfcJ*    Here  (Sfc.)  doth  imply  an  excellent 

point  of  learning,  for  that  such  a  daime  doth  not  only  vest  die 

goods,  which  the  viUaine  then  hath,  but  also  which  he  after  that 

shall  acquire  and  ^t  (4)*    But  otherwise  it  is  of  lands  of  ftediold 

or  inhentance;  for  there  such  a  j^enerall  entry  or  daime 

[1 1 OH  extends  only  to  die  lands  the  villame  hath  at  diat  0:^  timei 
J  and  not  to  any  odier  which  he  shall  purchase  after,  as 
by  our  audior  in  this  Secdon  may  jusdy  be  collected. 


Sect.  178. 

jR^T  if  the  king  hath  a  vitteine,  who  purchases  land,  and  alien  it 
before  the  king  enter;  yet  the  king  may  enter,  into  whose  hands  soever 
the  land  shall  come.  Or  if  the  villeine  buyeth  goods,  and  sell  them  before 
that  the  king  seiseth  them ;  yet  the  king  may  seise  these  goods,  in  whcae  hanie 
soever  they  be*    Because  nullum  tempus  oocurrit  regi  (i). 


Mi 


IF 


s 


(4)  Contra,  as  to  the  goods  afiemards  acquired,  Dc  and  Stud.  dial.  a. 
diap.4. 

A)  See  ace.  41  .b.  57.  b.  go.b.  11 8.  a.  994.  b.  and  for  instances,  Flowd.  943. 
—But  the  rule  of  nullum  tempus  oecurrit  regi  is  subject  to  various  excepdona» 
both  at  common  kno  and  by  statute.^i.  l%ere  are  many  cases  in  which  the 
subject  may  make  dde  against  the  king  by  prescription^  as  to  treasure  trovi^ 
warns,  estrays,  and  such  other  things  as  may  be  seised  without  matter  of  record. 
Ante  fol.  114.  a.  and  b. — a.  In  some  cases  the  king's  ri^t  necessarily  fails  fat 
vant  of  exerdon  in  due  time;  eidier  because  die  nAfcct  of  hi^  right  determines 

before 


119*  a.]  Of  Villenage,        L.2.  C.  11.  Sect.l7a 

Vide  Sect.  U6*  <*  TF  the  Unff  hath  a  wMne^  Sfc*"    Una  ia  evident  vpoli  Om 
Vid«  Suanford      -^  which  ham  beeae  said  before. 

Frar.  f.  3^-  ^ 

36E.  3.  tit  ''Or  if  the  viOeine  hiyeth  goods^  Sfc'*    If  the  king's  vflleiiie 

Vilknagesa.      acquire  any  goods  or  clia€tel£y  the  Bropertie  of  them  i|  is  the 

king  before  any  seisure  or  office ;  wid  it  is  wdl  said  of  an  ancient 
[d]  Minor,  author,  [d]  Al  roy^  quant  al  droi^  de  la  carane  on  a/ranch  ettdte, 
^P-  3-  nepoet  nul  temps  occurred  and  another  [e]  speaking  in  the  person 

^  m"^^°'        ^^  ^  ^i»  ^^^^'  ^^  *^^P^  ^'^  ^^"*^  9^*^"^  ^  '"^'  ^<^** 
]Bnct*  lib.  1.  qoiB  nt  dvi  pontot 

Sect 


beibre  he  claims  it,  or  because  it  is  spedaUff  limited  in  paint  o^timehj  its 
creation.  An  instance  of  this  is,  where  the  land  of  tenant  for  life  is  found  to 
be  forfeited,  and  he  dies  before  seizure  by  the  kinff ;  for  it  is  then  too  late  to 
aeise  for  the  king,  who,  as  Staundford  expresses  it,  nath  surceased  his  time,  the 
estate  forfeited  oeing  determined,  and  the  ri^ht  of  entry  being  in  him  in  r&> 
version.  Staimdf.  Pnerog.  32.  b.  The  law  is  the  same,  where  the  king  is 
intitled  to  the  next  presentation;  in  which  case,  if  another  presents,  and  the 
incumbent  dies,  the  king  cannot  have  the  second  or  any  sume^uent  presaita- 
tion.  This  was  the  opinion  of  Browne  justice  against  Weston  m  Wiilion  and 
Berkely,  Flowd.  943*  349,  and  wds  so  adjudged  in  Baskerville's  case,  7  Co.  38.  a. 
Lord  chancellor  Egerton  finds  fkult  irith  the  doctrine  of  this  last  case;  but 
his  objections  do  not  appeadr  in  the  least  satisfactory.  See  his  observations  on 
lord  Coke's  Reports  8. — 3.  Sometimes  Iu>se  of  time  drives  the  king  to  a  suB. 
Thus  by  the  statute  of  the  13th  of  Rich,  the  second,  and  according  to  lord 
Coke  by  the  common  law,  if  ^e  king  presents  to  a  benefice  already  fuH  with 
an  incumbent,  the  king's  presentee  shall  not  be  received  by  the  ordinary,  till 
tfie  king  has  recovered  ms  presentment  by  due  process  of  law.  13  R.  a.  st.  i. 
c  1 .  Staundf.  Prsrog.  3t.  b.  2  Inst*  358.  Post  344.  b.  See  also  Cro.  Jam.  385, 
4H.4.  c.  33.  Gibs.  Cod.  1st  ed.  803.— 4.  There  are  several  statutes,  wfaidi 
wholly  extinguish  the  king's  title,  if  not  exerted  within  a  limited  number  of 
years.  By  a  statute  of  the  14th  of  Edward  the  third,  the  king  lost  his  pre- 
sentment, where  he  was  intitled  by  havins  in  his  hands  the  temporaldes  of  a 
bidioprick,  or  the  lands  of.  a  person  wi&in  age,  unless  he  presented  widiin 
three  yean  after  the  voidance.  But  this  statnte  was  doon  repealed.  See 
14E.  3.  St.  3.  e.  4.  35  E.  3.  St  3.  c.  3.  3  Oibs.  Cod.  1st  ed.  8ocr.  The  chief 
iCituteS)  for  fimiliiig  die  king's  title  to  a  certain  time,  now  m  forcb,  are  Ae 
an  of  Jam.  1.  c.  3,  and  Ae  g  df  Geo.  3^  c.  16.  Bv  the  fivmet  the  king  is 
disabled  from  claiming  urr  manors,  hmdS|  or  hereditaments,  except  fiberaei 
and  franchises,  under  a  title  accrued  60  years  hefbre  the  beginning  qf  the  them 
session  ofparliamaiU^  unless  within  that  time  there  has  been  a  possession  under 
such  tide.  But  the  efflux  of  time  rendering  this  provision  continually  more 
ineircttual,  the  hater  statnte  iiiUuduued  one  of  a  peimaueut  kind^  by  lniilili% 
the  long  to  sixty  jrears  b^bre  the  commeneement  of  the  suit  orproceeHmgJbr  re- 
c#Divy  of  th0  eMIe  didnied*  See  toAer  a  CeitttteiNary  on  the  iu  jkai.  m 
3  In^  188.    See  also  somethmg  relative  to  the  rule  of  nulfoiii  tempus  ^oomfU 
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Sect.  179. 

yfLSO,  if  a  mAn  ki  cetiaiiie  Imd  to  another  for  terme  of  life,  saving 
'^  to  himself  the  reversion,  and  a  villeine  purchase  of  the  lessor  the 
reversion;  in  this  ease  it  seemeth,  that  the  lord  of  the  villeine  may  pre^ 
sently  come  to  the  land,  and  ctaime  the  reversion  as  the  lord  of  the  said 
villeine,  and  by  his  claime  the  reversion  is  forthwith  in  him.  JFor  in  other 
forme  or  manner  he  cannot  come  to*  the  reversion.    For  he  cannot  enter 

r»  the  tenant  for  life.  And  \f  he  should  stay  untill  after  the  death  of 
tenant  for  life,  then  ferchame  he  should  come  too  uUe,  For  peraSr 
venture  the  villeine  will  grasti  or  alien  the  reversion  to  smother  in  the  life 
of  the  tenant  f^r  tife,  tic* 

"  71/^  Y;?r««i//y  come  to  the hnd!' 

For  he  cannot  claime  the  reversion  but  upon  the  land, 
and  he  bj  his  conung  upo«  the  laikl  for  that  purpose  is  no  tres- 
passor }  because  the  law  givetfa  him  |>oirer  to  claim  the  reversion^ 
lest  he  ^ould  be  prevented,  and  claime  he  cannot,  unless  he 
commeth  to  the  land.  So  likewise  if  the  villeine  pivdosie  a 
seigniory,  rent,  common,  or  any  other  freehold  or  inhe- 

[1  IQTI  ntance,  out  of  any  lands  or  tenements  of  another,  (C^  the 
1^^  J  lord  may  lawfully  come  to  the  land  to  make  his  claime 

to  the  seigniory,  rent,  or  other  profit  out  of  the  land.  Vide  41  £.  ^ 
But  if  the  villeine  purchase  a  seigniorie,  or  a  rent,  common,  ot  ^^Jl*^^''^ 
other  inheritance  issuing  out  of  the  land  of  the  lord  himselfe,  it  [^i^ V^  ^^ 
is  said,  that  the  seigniorie,  rent,  common,  or  such  other  inhe-  EiecodoD  s8. 
ritance,  is  extinguished  in  die  lord's  possession  widiout  any  F.  N.B.  104. 
^IftiiiK*^  1  H.  7. 15.  b. 

<'  Grantr  Here  must  be  intended  an  attomement;  for  after 
the  grant  and  before  attomement  the  lord  mfty  not  ( 1)  claitue  die 
reversion  (2). 

"  In  the  life  of  the  tenant  for  Ufe,  ^-c/'  Herfe  by  (SfcJ  is 
included  tenant  in  taile,  tenant  p<r  Vitf^^  vie,  tenant  by  statute 
merchant,  staple,  degjim  and  for  yeares;  for  during  all  th^se 
estates  the  lord  may  uaime  the  reversion^  as  well  as  in  case  of 
the  tenant  ibr  life. 


Sect.  180. 


JJf  the  same  manner  it  ie,  where  a  nilkine  parchases  «»  advomson  of  a 
'^  cheu^  futt  of  an  tneunU^ent,  the  lord  of  the  villeike  may  come  to  the 
stMekmrch,  and  claime  the  said  advaesems,  and  iy  ihk  itofim  the  advoeoson 

is 

'  -     -  -■■■■.  ^ 

(1)  Thisisapparentlyanerror  of  die  pressy  the  aense  rewiring  the  omissi^ 
of  naL  Accoroingly  the  first  editioa  is  without  it*  But  wa  anror  ^ipeaniii 
all  the  subsequent  editions. 

(a)  But  now  by  the  9  Ann.  c  16.  s.  g.  the  gwit  of  1^  reveflsioti  ^ptifiK^t 
witiiout  attonuiieftl.~[Vete  lOV.] 
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tf  in  him.  For  if  he  will  attend  till  after  the  death  rf  the  incumbent^  and 
then  to  present  his  darke  (a  presenter  son  clerke)  to  the  said  churchy  then, 
in  the  mean  time^  the  villein  may  alien  the  advowson  (3),  and  so  oust  the 
lord  of  his  presentment. 

**  JD  VOWSON9  Advocation  so  called,  because  the  right  of 

presenting  to  ihe  church  was  first  gained  br  such  as  were 

13  H.  14.  b.        founders,  benefactors,  or  maintainers  of  the  chur^ ;  viz.  nOione 

Jundationis^  as  where  the  ancestor  was  founder  of  the  cfaurdi ;  or 

ratione  donationis,  where  he  endowed  the  church ;  or  rationeJkneS^ 

as  where  he  gave  the  soile,  whereupon  the  church  was  built.    And 

therefore  they  were  called  advocati.    They  were  also  called  jm- 

tronif  and  thereupon  the  advowson  is  called^  patronatus.    And 

in  one  word,  advowson  of  a  church  is  the  right  of  presentatioD  or 

Utts,  lib.  5,       collation  to  the  church.    Advocatus  est  ad  ^uempertmetjus  adwh 

^^^^  oatifms  aUcujusecelesieenUtadecclesiamnommeprop^ 

possit  prasentare.    Every  churdi  is  either  presentative,  coUative, 
donattvoi  or  elective,     ride  Section  645.  Of 8* 


a4  E*3*  ao.  <<  Full  of  an  incumbefaJ*    If  the  church  be  presentative,  die 

^  j^  ^  47-        church  is  full  bj  admission  and  institution  aoamst  any  **^M«i«ii?» 
2!  v  I'  ^.         person ;  but  against  the  king  it  is  not  full  untm  induction. 


44  S.  3.  a* 

9H.  Cai*    ttli0.a7.    aiS.4.34.b.    Vida Sect. 648.    (Poit344.m.) 


**  Incnmhent^  conimeth  firom  the  verbe  inaanbo,  that  is,  to  be 

diligently  resident,  id  esi^  obnvi  operam  dare^  and  when  it  is 

written  encumbent ^  it  is  fabely  written,  for  it  ought  to  be  momi- 

ioH.6.7.         lenty  as  Litileten  doth  hereU).     And  therefore  the  kw  doth 

intend  him  to  be  resident  on  hjs  benefice. 

<<  (C^  2^  lord  ^tke  vilkine  mow  4Mme  to  the  said  ^12011 
dknrchf  anddaime  the  said advoouonS^  -Note,  albeit  ^  ^  ^  j 
advowson  is  a  thing  inoorporeall,  and  not  visible,  yet 
because  the  principall  duty.of  the  presentee  of  tbe  fjjf*^  ^  to 
bedoneinthe  chitfch,  the  daime  <u  the  lord  of  the  vuleine  must 
be  made  there;  and  by  that  daime  the  inheritance  of  the  ad- 
vowBon  diall  be  vested  in  the  lord;  for  eveiy  daime  or  demand 
todevestanyestateor  interest  must  be  made  in  that  place  wliich 
is  most  apt  mr  tiliat  poipoee. 

DsdtliSlad.  ^  After  Ae death rfAe inaasient^  Nata,  n  AmAuteaeoi^ 
Bb.i»oiu3&.  tive  may  become  vom  fiie  manner  of  wi^es,  via.  1.  By  deadi, 
^V'^Ji^      wheraofXallteMiherespei&edi.    a. B;f crcatioB.    ^.By 


^t;t1^      ^>«^    4.  By  derivation.    5.  By  ccsbho,  aa  by  taking  a  benefice 
rVl^^aT       iaoooMlibie. 


iiJL4.«7*»^7«w   4i&a-6-    F.N.&3i>aP- 


w  derived  S 


_  luaderisto 
to  snda  a  csmdit  m 
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This  mi^  be  done  as  weD  by  word  as  by  writinff ;  and  if  it  be  by 
writing  It  is  no  deed,  for  the  presentation  is  of  ue  derke^  and  (m 
direction  to  the  bishop,  so  as  this  writing  is  in  nature  of  a  letter 
to  the  bishop :  and  this  is  the  reason  that  the  king  himselfe  may 
present  by  word,  as  elsewhere  is  said.    A  villein  at  thb  day  pur* 
chaseth  an  advowson  in  fee*  the  church  beciKnes  Toide,  the  lord 
for  one  hundred  pouad  given  by  A.  B.  derke  presents  him  to  the  ^  |.    ^.     - 
diurch>  and  his  clerke  is  admitted,  instituted,  and  inducted ;  yet  ^^'      * 
this  gaineth  not  the  advowson  to  the  lord  fcf].    And  so  it  is  in  y[^  Adjodg.  ia 
that  case,  if  any  on  the  behalfe  o£A,B»  had  given  or  contracted  oonmnmi  buico 
with  the  lord  in  consideration  of  any  valuable  thing  to  present  ^<^»  ^'  ^^ 
A.  B.  to  the  said  church,  albeit  it  had  beene  without  the  consent  ^J;)'^^"*'' 
or  knowledge  of  A.  B,  jet  it  should  not  have  vested  the  advovrson         ^^"* 
in  the  lord.     But  this  was  not  law  when  ZriMsf  on  wrote.    [^JBut  [e]  Adjudged  in 
now  by  the  statute  of  31  Elk.  the  presentation,  admission,  insti-  the  Kint^ 
tution,  and  induction  in  both  the  said  cases,  and  in  the  like  are  Bench,  Sfich. 
made  voide(i),  where  before  the  said  statute  they  wer^  but  void-  i^Z^i^^^y 
able  by  deprivation  (a).    And  if  a  man  present  by  usurpation  to  a  theking  apOnil 
benefice,  by  reason  of  any  corrupt  contract,  agreement^  &c.  that  the  bishop  of 
presentation  and  the  institution  and  induction  Uiereupon  are  void ;  Norwich, 
for  that  act  extends  to  all  patrons  as  well  by  wrong  as  by  right.  ''^?^w'^* 
But  where  any  presents  by  usuipation,  the  rightfuD  patron,  and  Secker  clerke 
not  the  king,  shall  present;  for  otherwise  eveiy  rightfull  patron  for  the  Ticvage 
may  lose  his  presentation.   And  such  an  incumbent,  that  commeth  of  HaTereSIn 
in  by  reason  of  any  such  corrupt  agreement,  is  so  absolutely  f^^ 
disabled  for  ever  after  to  be  j^resented  to  that  church,  as  the  king  Hob.  t&T^ 
himselfe,  to  whom  the  law  giveth  the  title  of  presentation  in  that  Hob!  165. 
€8869  cannot  present  him  againe  to  that  church ;  for  the  act,  being  la  Co.  100. 73. 
made  for  BU[>pression  of  symony  and  such  corrupt  agreements,  so  3  ^P*^!^ 
bindes  the  king  in  that  case,  as  he  cannot  present  him  diat  the  ^j^^      «^^' 
law  hath  disabled(3);  for  the  words  of  the  act  be,  shall  there-  ^/»>*3B6. 

do.  Cha.  477.    7  Go.  33.    Poit.  S34.    1 1  Co.  08.    Cro.  Gha.  331 .) 

up<»l 


(1)  Though  the  person  presented  is  not  privy  to  the  shnony,  yet  the jpie- 
aentation  is  void,  the  statute  making  no  distinction  in  this  respect,  but  giving 
the  turn  to  the  king  as  a  punishment  of  the  patron.  Adjudged  la  Co.  loo. 
Agreed  la  Co.  7a.-^[Note  167.] 

(3)  The  effect  of  the  difeence  between  void  and  voidaUe,  in  the  instance 
of  a  simoniacal  presentation,  may  be  seen  in  Windsor^s  case,  5  Co.  lod,  and 
Winchcomb's  case,  Hob.  165,  the  judgment  in  both  turning  upon  it,— 
[Note  168.] 

(3)  Adjudged  accordingly  in  the  king  against  the  bishop  of  Norwidiy 
Hob.  75.  Cro.  Jam.  385.  In  sir  Arthur  Ingram's  case  on  the  5  £.  €•  againat 
the  sale  of  offices,  there  was  a  like  decision,  that  the -king  could  not  dispense 
with  the  disability  created  by  statute.  Post.  934.  a.  Hob.  75.  Cro.  Jam.  385. 
3  Inst.  154.  When  the  famous  case  of  sir  Edward  Hales,  in  die  reign  of  Jamea 
the  second,  was  argued,  these  two  cases  were  urged  to  prove,  that  the  king 
could  not  dispense  with  the  disability  for  not  tddng  the  oaths  and  sacrament 
according  to  the  95  Cha.  9.  usually  called  the  test  act ;  and  lord  Coke  himsdf 
in  his  Third  Institute  nyplies  them  to  a  like  case  on  the  5  Eliz.  in  respect  to  the 
oath  of  supremacy,  3  Inst.  154.  The  princi^  judidal  authority  rdied  on  for 
the  dispensation  was  the  case  in  the  year-book  of  9  H.  7.  6.  b.  m  which,  not- 
withstanding the  statutes  maJdng  void  a  grant  a£  the  office  of  sheriff  for  more 
than  a  year,  the  judges  are  rq>resented  to  have  hdd  a  grant  for  life  with  a  non 
eitianie  to  be  good.    But  trusting  to  such  an  autfiority  only  eiiposed  the  weak- 
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iipMi  and  fiom  tbcaoeforth  bt  a^ndgcd  a  diMbM  penoB  in  hs^ 
[/]FLCoiB.  to  faftv*  or  eiqoy  the  lane  boMooe*  [Y]  And  the  partj  boor 
5Dt.  37H.8.  dinbled  by  the  actof  ptfliament  (iriim  being  anabtdateaBa 
a  H.  7-  ^-  diract  Uw)  esmaot  be  diapenied  wi^all  by  any  grapt»  drc  widi  a 

i^H.7  s'b.  ^^^f^^^if^^Mieg  as  it  nj^be^irtieB  any  thing  u  prohibited  w^andEi, 
11IL4.76.  ai  upon  a  iieulty  ghrea  to  d»  long (4X  And  the  aaid act doih 
sKs^ag*    F.  N.B.ftii.£. 


nen  of  the  eause  it  was  intended  to  austain.  The  book  cited,  so  finr  from  eo^* 
twining  any  judgment  of  the  poiBty  ends  with  an  adjouinnient  of  the  onw, 
accompanied  widi  thia  remarkame  declaration,  that  both  judges  and  comsd 
agreed,  vHiat  they  had  then  said  skould  h€  taken  for  nMmg.  As  fiur  too  as 
appears^  the  ^rant  in  ^aestion  might  have  been  adjudged  good  on  the  ground 
of  oeinff  wtthm  an  exception  of  the  statutes.  The  king  also  had  been  speciaQy 
em^led  by  the  9  H.  5.  cap.  5,  to  dispense  with  the  statutes  for  four  yean  on 
account  oif  the  wars  and  a  pestilence.  But,  lastly  and  prindpallyy  it  was  an 
insuperable  objection  to  the  authority  of  this  case,  that  the  93  H.  6.  to  remove 
all  doubta,  orovides»  that  the  lung's  grant  lor  more  than  a  year  should  be  vsm^ 
notirithsUmoin^  any  ifoa  oh^nU*  W  hat  respect  could  be  due  to  a  judkml 
opinion,  dedanng  a  dispensation  good^  which  the  le^daUur€  itsdf  had  pos- 
tiTdy  enacted  should  be  voidf  Yet  it  is  not  to  be  concmled,  that  in  the 
report  of  Calvin's  case,  lord  Coke  justifies  the  king's  dispensation  in  this  in- 
stance on  the  principle  of  its  being  beyond  the  power  of  parliamoit  to  take 
away  his  right  to  the  service  of  his  subjects.  Cfuvin's  case,  7  Co«  15.  TUb 
strange  language  is  the  more  unaccountable,  as  it  is  ineonaisteBt  with  his 
dootnne  here,  and  in  the  ^ase  on  the  statule  against  the  sale  of  offici 
[Note  169.] 

(4)  But  by  the  bill  of  ripjhts,  1  W.  &  M.  it  was  declared,  that^oai  Urn  Urn 
seinon  of  parliament,  no  dispeiisation  with  wy  statute  shoidd  be  valid^  unless 
such  statute  allows  it,  and  except  in  such  cases  as  should  be  speciaUy  provided 
for  the  then  session.  1  W.  &  M.  sess.  d.  c.  12.  s.  is.  The  cvccasion  ni  this 
excellent  provisioa  was  the  equally  extravagant  and  unwarrantable  exerdae  of 
the  disppiMing  ]^aKeriiy.Jameaihe  second,  who,  having  procured  the  sanction 
of  a  judicial  opmion  to  a  dispensation  with  the  test  act  in  &T0ur  of  sir  Edward 
Hales,  madly  nrooeeded  to  a  auapension  of  die  principal' lows  for  (he  support 
qf  die  eatabusned  religion ;  an  excess,  in  which,  moaattoMa  as  h  ww,  aaaaral 
of  the  judges,  to  the  great  scand^  of  Weatminsterwhall,  gave  him  comtenance, 
the  pnests  of  the  temple  of  justice  treacherously  aiding  io  noUute  it,  inotoad  of 
mantially  opposmg  the  sacrife|e.  TiU  the  time  of  tfaia  pnnce  the  dootrine  of 
dispensation  was  received  with  Teny  important  qualifications,  of  which  tha 
priiifiipai  were  these  .1.  It  was  said,  that  Ae  king  could  not  dispense  W3lh  the 
common  law ;  though  lord  chief  justice  Vaughan  seems  to  deny  this  poailsoiu 
Dor.  75*  3  Inat.  154*  VaU(^  3d4i*«.^.  It  appeaia  topunre  been  ^ecatty 
9gne^  that  Ae  long  coidd  not  dieyense  with  a  statute,  which  prohibited  idiat 
waa  moftfia  ta  se^ — 3.  Malum  ptokUnium  waa  net  deemed  mm^iSfy  diapenaabte 
mtbA  for  some  held,  the  king  could  not  dispense  with  a  statute,  if  the  prohi. 
hition  laas  abioluief  and  not  nth  mado,  aa  under  a  penidty  tt>  the  king,  c»,  as 
ethers  espieai  it,  where  the  statute  waa  made  for  the  gmmuU  good,  and  noa 
with  a  idew  merely  to  the  king's  pofit  or  inteiest.««4.  Non^  contendeil,  thafe 
Aa  nqral  dispenaatiaa  could  diininirfi  or  pr^ndice  the  propev^,  or  private 
ri^t  of  the  md>ject«.*-5.  ^  ^^^  understood,  that  Ae  Img  could  dispense,  aa# 
genaralfyf  but  aaly  in  fivronr  o£  particuiar  persamt  and,  according  to  some,  ^ 
Aeae  only  in  pattkular  t»«^afice».-p^But  some  of  Aase  distinctions  had  great 
iHioartainty  and  subtlety  in  Aem,  and  were  so  open  to  controveray,  that 
they  oahr  tended  to  create  embarrassment:  and  Aougfa  Ae  othen  gaeatly 
restrietea  Ae  htrgeness  of  the  claimed  prerogative,  yet  tbay  were  far  front 

obviating 
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not  QBljr  extend  te  benefioct  with  curei  but  to  dignltiei^  prebendb, 
and  all  other  ecderiMtiqri  Imngs. 

«« ChuAe  (derkeV    Clericus,  b  twofold :  ecoktia^Hous  (which  4  H.  4.  cap.  is. 
IMdeton  here  intendeth),  and  he  is  either  fieoolar  or  reguW^  so 

called 

dbviatiag  the  chief  objection  to  so  formidable  a  pretenaioo.  Had  the  boundary 
of  the  owpeming  power  been  ever  so  dearly  marked,  still  it  was  wise  and 
ivrudent  to  annihilate  it.  80  &r  as  it  reaemUed  the  power  of  repealing  laws. 
It  was  an  intolerable  corruption,  wholly  irreconcileable  with  the  nrst  pnndple 
of  our  constitution,  by  which  the  power  of  legislation  cannot  be  exercised  by 
the  king,  without  the  two  houses  of  parliament.  So  far  as  it  did  not&U  within 
this  idea,  it  was  unnecessary :  for  those  acts,  which  were  the  fruits  of  it,  might 
have  derived  their  force  from  other  acknowledged  powers  of  the  crown,  such 
as  the  right  of  waiving  penalties  and  forfeitures  belonging  to  itself,  and  the 
prerogative  of  pardoning. — ^It  is  worthy  notice,  that  the  declaration  of  rights, 
wbidi  the  lords  and  commons  made  on  tendering  the  crown  to  Winian^  and 
Mary,  distinguishes  between  swpending  ]aws  by  reeal  authority,  and  di$pennng 
with  them.  The  former,  being  a  general  and  abs<mte  abrogation  for  a  tiii^  |^ 
condemned  without  any  exception ;  but  the  latter,  being  only  a  special  exempt 
iion  of  certain  individuals,  is  merely  declared  ille^,  as  it  haa  been  exercised  of 
late*  Also  the  bill  of  rights^  though  it  declares  against  they^^ure  exercise  of 
a  dispensing  power  in  any  case,  except  where  the  xine  is  specially  authorized 
by  act  of  parliament,  yet  contains  a  proviso  saving  from  prejudice  all  prior 
charters,  grants,  and  pardons.  1  W.  &  M.  sess.  9.  ch.  3.  sect.  12  &  13.  If  the 
condemnation  of  the  dispensing  power  for  the  time  past  had  been  unqualified, 
it  might  have  destroyed  the  titles  under  numberless  subsistina  grants  from  the 
oroiQ),  the  validity  of  which  it  was  deemed  most  equitable  to  leave  to  the  deci- 
aion  of  the  courts  of  justice  in  the  ordinary  way-^Such  as  wish  to  go  more 
deeply  into  the  controversy  about  the  dispensing  power,  may  find  the  following 
references  usefiiL — For  the  history  of'  dispensatious,  see  Dav.  69.  b.  Pryn.  on 
4  Inst.  isS  to  133.  Atkyns  on  power  of  di^ens.  with  pen.  stat. — For  the  cases 
on  the  subject,  see  the  case  of  the  merchants  of  Waterford  in  2  R,.  3.  lu 
I  H.7.  9.  me  ^eriflTa  case  in  9  H.  7.  6.  b.  the  doctrine  in  11  H.  7. 11.  b.  12.8* 
Grendon  and  the  bishop  of  Lbcoln,  Plowd.  509.  case  of  the  aulna^r,  Dy.  303. 
Calvin's  case,  7  Co.  15*  the  prince's  esse,  8  Co.  99.  b.  case  of  the  taylora  of 
Ipswich,  1 1  Co.  53.  case  of  monopolies,  ibid  84.  Irish  case  of  commendam. 
Dav.  68.  case  of  Customs,  19  Co.  18.  the  cases  cited  ante  note  3.  Colt  and 
Glover  V.  the  bishop  of  LitchfielcL  or  Ensli^  qa^  of  commendam.  Mo.  898. 
1  Bol.  Rep.  151.  llob.  !^4j6.  Evans  ana  Kiffins  v.  Askwi^,  W.  Jo.  158. 
Palm.  457.  Latch.  31.933.  Noy  93.  9  Rol.  Rep.  450,  case  of  clerk  of  the  court 
of  wards.  Hob.  914.  Needier  and  the  bishop  of  Winchester,  Hob.  930.  Lord 
Wentworth's  cascj  Mo.  713.  case  of  dispens^tipn  i;rith  3  Jam.  1.  c  5,  against  a 
recusant's  holding  an  office,  Hardr.  1 10.  cases  of  dispensation  with  statutes 
gainst  retailing  wine  without  lioence,  namdy  Young  and  Wrigh^  1  Sid.  6« 
'ylionas  and  Wateia,  Hardv.  443.  9  Keb.  495.  Thomas  and  Boya,  Hardc  4£4. 
Thomas  and  SorceUy  Vaugh.  330.  l  Lev.  917.  i  Freem.  85.  115.  198*  137. 
9  Keb.  945. 980.  399.  379. 416.  790.  3  Keb.  76.  119. 143.  155.  184.  293. 333. 
264.  air  Kdrward  Hale's  case  on  the  test  act  of  95  Cha.  9,  in  9  Shew.  475. 
Comberb.  91.  State  Tri.  v.  7,  p.  619.  4  Bac.  Abr.  179,  and  case  of  the  seven 
bishopsin  the  rdgn  of  Jam.  9.  State  Tri.  4th  ed.  v.5,  p.  303.  Of  these  casein 
Thomas  and  Sorrell  and  sir  Edward  Hale's  are  the  prindpaL  The  former  waa 
argued  with  the  greatest  solemnity  in  the  exchequer  chamber,  the  d^very  of 
She  opinion  of  the  judges,  of  whom  the  majority  was  lor  the  diyensation,  taKmg 
up  a  day  in  four  several  teems.  The  latter  was  tieated  with  lesa  form ;  but 
gave  occasion  to  some  considerable  publioatioBS  on  the  subject;  particularly 

lord 
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called  becaiiie  he  is  tervui  et  haredUai  dtmAd :  and  laiaUf  and 
in  this  sense  is  signified  a  pen-man,  who  gettethhis  living  in  somt 
court  or  otherwiM  by  the  use  of  his  ]>en. 

Natey  if  the.  church  becommeth  void,  albeit  the  present  arcnd- 

ance  be  not  by  law  grantable  over,  yet  may  the  lord  of  the  viUdne 

CAttte  &17.  a.)     present  in  his  owne  name,  and  thereby  same  the  inheritance  of 

the  advowBon  to  him  and  Ids  heires;  for  albeit  it  be  not  ^rantaUe 
[]i4H.4.  IS.    over,  yet  it  is  not  meerly  a  chose  in  action;  [g]for  if  a  feme 
i  B.  3. 35*        covert  be  seised  of  an  advowson,  and  the  church  becommeth  vmd, 
13  £.  3>  q»»e    ^^  Q^^  ^|£|^  d^eth,  the  husband  shall  present  to  the  advowacm ; 
1?'  ^  V  ^  «^    [A]  but  otherwise  it  is  of  a  bond  made  to  the  wife;  because  that 

l^J  43Sb3*  lv«     r   •"  ,      •        _.• 

4B.9.O.    (PottSSl.k    1  So.  Abr.  94s.) 


$ 
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yf  LSO,  there  i$  a  villeine  regardant,  and  a  villeine  in  grotse.  A  villdn 
regardant  U,  as  if  a  man  be  seised  of  a  mannor  to  which  a  viUeit^iM 
r^ardant,  and  he  whtch  is  seised  of  the  said  mannor^  or  they  whoee  estate 
he  hath  in  the  same  mannor^  have  beene  seised  of  the  tnllein  and  of  his 
ancestors  as  villeins  and  neifs{i)  regardant  to  the  same  mannor  time  amt 
(f  memory  of  man.  And  villeinHn  grosse  is,  where  a  man  is  seised  of  a 
mannor  whereunto  a  villein  is  regardant,  and  granteth  the  same  villein  by 
his  deed  to  another,  then  he  is  villein  in  grosse,  and  not  regardant. 

*'  T^l^L  LEINE  regardant."    He  is  called  regardant 
H.7'  5*  '  to  themannour,  because  he  hath  the  qc^  charge  PlgOTI 

to  do  all  base  or  viUenous  services  within  the  same,  and  I     u    'J 
to  gard  and  keep  the  same  from  all  filthie  or  loathsome 
thi^  that  might  annoy  it:  and  his  service  is  not  certaine,  but  he 
must  have  regard  to  tnat  which  is  commanded  unto  him.    And 
Bract  Ii.9J0.a6,  thereupon  he  is  called  regardant,  a  quo  prastandum  servitium  cn- 
ICr.  ot.  a,  icct.   certum  et  indeterminaium,  ubi  scire  non potent  vespere  ouale  sermiistm 
^  *  Jieri  debet  mane,  viz.  ubi  quisfacere  tenetur  qmcquia  eipneceptmm 

Vids  Sect.  84.   Ji*erit,  as  before  hath  beene  observed.    And  Littleton  sayth,  here- 
after, that  no  other  thing  is  said  to  be  regardant,  but  onely  a  vil- 
m  90  £.  3,  tit.  leine :  [»]  yet  in  old  bookes  it  was  Sometimes  applyed  to  services. 

iMue  30. 

<<  In  grosse,"  is  that  which  belongs  to  the  person  of  the  lord, 
and  belongeth  not  to  any  manner,  mds,  &c. 

Sect. 

lord  diief  justice  Herbert's  account  of  the  authorities  on  which  the  judgment 
was  given  m  sir  Edward  Hale's  case,  mr.  Atwood's  answer  to  it,..and  a  tract  by 
lord  chief  baron  Atkyns  against  the  kine's  power  of  dispensing  with  peaal 
statutes^  In  a  manuscript  report  of  sir  Edward  Hale's  case,  sir  Bartholome# 
Shower  is  mentioned  to  have  replied  to  lord  chief  baron  Atkyns.  But  we  haie 
not  yet  met  with  any  such  piece.  Mr.  Hume's  state  of  the  arguments  for  and 
against  the  dispensing  power,  though  written  with  an  evident  bias  in  favour  of 
the  crown's  prerogative,  is  worth  consulting.  Hume's  Hist.  8vo.  ed.  ▼•  S, 
p.  243.  354.  See  also  Tvrr.  Bibllothec.  Pplitic.  589  to  |;97.<->For  the  pro- 
ceedings in  parliament  aner  the  Revolution,  in  respect  to  sir  Edward  Hak*a 
case  and  the  dispensing  power,  see  Gray's  Deb.  v.  9,  p.  S97  to  307,  314  to  332^ 
336  to  344.  396.  ChuidLDeb.  of  the  Lords^  v.  j,  p.  394. — [Note  17a} 
(1 )  and  niefs  not  in  L.  and  M. 
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A  LSO,if  a  man  and  his  ancestors,  whose  heire  he  is,  /lave  beene  seised 
of  a  villeine  and  of  his  ancestors  as  of  villeines  in  grosse  time  out  of 
memorie  of  man,  these  are  villeines  in  grosse. 

^HIS  needeth  no  explanation,  but  to  add  the  saying  of  an  Mir.ca.a, 

ancient  author.     Servage  de  home  est  subjection^  issuant  de  cy  *^^*  *^< 
grand  antiquitie,  que  ntdfianhe  cep  poet  estre  trove  per  humane 
Tetnetnbrance, 

Sect.  183. 

jj  N  p  here  note,  that  such  things,  which  cannot  be  granted,  noraUenedi 
without  deed  or  fine j  a  man  wnich  will  have  inch  tKings  by  prescription^ 
cannot  otherwise  prescribe  but  in  him  and  in  his  ancestors^  whose  heire  he 
is,  and  not  by  these  words,  In  him  and  them  whose  estate  he  hath ;  for  that 
he  cannot  have  their  estate  without  deed  or  other  writing,  the  which  ought 
to  be  shewed  to  the  court,  if  he  will  take  any  advantage  of  it.  And  because 
the  grant  and  alienation  of  a  villeine  in  grosse  (3)*  lyeth  not  without  deed, 
or  other  writing,  a  man  cannot  prescribe  in  a  villein  in  grosse,  without 
shewing  forth  a  writing,  but  in  himself e  which  claims  the  villeine,  and  in 
his  attncestors  whose  heire  he  is.  But  of  such  things,  which  are  regardant 
or  appending  to  a  mannor,  or  to  other  lands  ana  tenements,  a  man  may 
prescribe,  that  he  and  they  whose  estate  he  hath  ("que  il  et  ceux  que  estate 
il  ad),  who  were  seised  of  the  mannor,  or  of  such  lands  and  tenements,  fyc* 
have  been  seised  of  those  things,  as  regardant  or  appendant  to  the  manor, 
or  to  such  lands  and  tenements  (4)*  time  out  of  nund  of  man  [de  temps 
dont  memorie,  8cc.  (5)*  ].  And  the  reason  is,  for  that  such  manor  or 
lands  and{i)f  tenements  may  passe  by  alienation  without  deed,  S^c. 

**  CiR  fine,**  in  Latine,fnis.     [I]  Ideo  dicitur  fnalis  concordiaj  Vide.  Sect  441  • 

quia   imponit  fnem  litibus,   et  est    exceptio  peremptoria.  rn^«l2cLK^fi 

[m]  Finis  est  amicabUis  compositio  etfnalis  concordia,  ex  \^^  ^^  ^  ^^ 

EJglTI  co^ensu  et  licentid  (^  domini  regis,  vd  pus  justiciari'  (Post.  aci.  a.) 

J  orum  (1).     [»]  Talis  concordia  fnalis  dicitur,  eb  ^M  [»]  Glany.  Ji.  8. 

[n]  9  Co.  cap.  3.    Statut.  de  modo  leTandl  fines.  Fl.  Com.  357.    (3  Co.  84.    8  Co.  51.) 
5  Co.  foL  38.  Teje'i  case. 

fnem 

*  Thae  are  notes  3,  4,  and  5,  if  isi ,  a.  in  the  isth  and  14I&  edUhnM. 
f  Thuisnoteitfini.b,  inthei^handiiihtditianM, 


*  in  grosse  not  in  L.  and  M.  nor  Roh. 

*  ^'c.  in  L.  and  M.  and  Roh. 

*  court  instead  of&c.  in  L,  and  M.  and  Roh, 
'f'  or  instead  of  and  in  L.  and  M.  ^ 

This,  though  a  just  description  of  fines,  considered  according  to  their 

.riginal  and  still  apparent  import,  yet  gives  a  very  inadequate  idea  off  them 

in  their  modem  application.    In  Glanville's  time  they  were  really  amicable 

compositions  of  actual  suits.    But  for  several  centuries  past,  fines  have  been 

Vol.  L  Hh  only 
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Jinem  imponit  negoiioj  adeo  ui  neutra  pars  litigantium  ah  eo  de 

uttero 


only  80  in  namcy  being  injact  JicHtiotts  proceedings,  in  order  to  transfer  o^ 
secure  real  property,  by  a  mode  more  emcacious  than  ordinary  conveyances. 
What  the  superiority  of  a  fine  in  this  respect  consists  of  will  best  appear,^/ 
stating  the  chief  uses  to  which  it  is  applied. — ^One  use  of  a  fine  is  extinguishmg, 
dormant  titles^  by  shortening  the  usual  time  of  limitation.    Fines,  being  agree- 
ments concerning  lands  or  tenements  solemnly  made  in  the  king's  comts, 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs  of  right;  and 
therefore  the  common  law  allowed  them  to  have  the  same  quality  of  bairinp 
all,  who  should  not  claim  within  a  year  and  a  day.    See  Plowd*  357.     Hence 
we  may  probably  date  the  origin  and  frequent  use  of  fines  as  feisaed  proceed* 
irigs.    But  this  puissance  of  a  fine  was  taken  away  by  the  34  E.  3,  and  this 
statute  continued  in  force  till  the  1  R.  3,  and  4  H.  7,  which  revived  &e  ancient 
law,  though  with  some  change,  proclamations  being  reouired  to  make  fines 
more  notorious,  and  the  time  for  daiminff  being  enlargea  from  a  year  and  a 
day  to  Jive  years.    See  34  £.  3.  c.  i6.    1  R.  3.  c.  7.    4  H.  7.  c  24.    The  force 
of  fines  on  the  rijghts  of  jBtraneers  being  thus  regulated,  .it  has  been  ever  siDoe 
a  common  practice  to  levy  wem  merely  for  better  ^uaitling  a  title  agahit 
claiiiiBi  which,  under  the  c6i&mon  statutes  of  limitation,  might  subsbt,  with 
«  right  otefttry  for  twenty  years^  and  with  a  right  of  acHon  for  a  raudi  longer 
time.-^ Another  «se  or  efieot  ef  fines  is  barring  esWes  tail,  where  the  bmmv 
extensively  operative  node  fay  cooinien  recovery  is  either  unneeessaiT  or  im- 
Bracticable.    The  former  may  be  the  ease  when  one  is  tenant  in  tail  with  an 
immediate  reversion  or  reniahider  in  fee;  for  then  none  can  derive  a  title  to 
ihe  estate  except  as  his  privies  or  keirs^  in  which  character  his  fine  is  an  in* 
mediate  bar  to  them  *,  tlie  latter  occurs  when  one  has  only  a  remainder  in 
tiul,  and  the  person,  having  the  freehold  in  possession,  refuses  to  make  a  tenant 
to  the  praecipe  for  a  common  recovery,  which  would  bar  all  remainders  and 
reversions;  tor,  under  such  circumstances,  all  which  the  party  can  do  is  to 
bar  those  claiming  under  himself  by  a  fine.    How  this  power  of  a  fine  over 
estates  tail  commenced,  has  been  vexata  mtestio.     The  statute  de  donis^  after 
converting  fees  oondftiotial  into  estates  tail,  concludes  with  protecting  them 
iVom  fines,  there  being  cfxpress  woirds  for  that  purpose.    But  die  doubt  is, 
when  this  protection  was  withdrawn,  whether  by  tlie  4  H.  7.  or  the  39  H.  8: 
It  is  a  common  notion,  into  which  some  of  our  most  respectid>le  historians  faa:va 
fallen,  that  the  4  H.  7,  was  the  statute  which  first  loosened  entails;  and  thus 
opening  the  door  for  a  free  alienation  of  landed  property  has  been  attributed 
to  the  deep  policy  of  the  prince  then  on  the  throne.    See  Hume's  Hiatery 
8vo.  ed.  V.  3.  p.  400.    But  this  is  an  error  proceeding  from  a  strange  inatten- 
tion to  the  real  history  of  the  subject.   Common  recoveries  had  been  sanctified 
by  a  judicial  opinion  m  Taltarum^s  case,  as  early  as  the  twelfth  of  Edward  the 
fourth :  and  from  them  it  wa6  that  intails  received  their  death  wound;  for,  by 
tills  fiction  of  coifimon  recoveriesj  into  the  origin  pf  which  we  mean  to  senitiniae 
in  some  other  place,  every  tenant  in  tail  in  possession  was  enabled  to  bar 
inttiils  in  the  most  perfect  and  absolute  manner;  whereas  fines,  even  now,  being 
only  A  partial  bar  of  the  issue  of  the  persons  who  levy  them,  nmat  hi  general 
be  an  inefficacious  mode.    In  respect  te  the  4  H.  7,  it  was  scarce  more  than 
a  r^etition  «f  tlie  1  R.  3,  the  only  object  4>f  which  indispitably  was  to  repeal 
tlie^  statute  made  the  34  £.  3,  m  favour  ot  non  claims,  and  agmst  €ktm  to 
revive  the  ancient  force  pf  fines,  but  with  seme  abatement  ct  the  rigewr  in 
point  of  time  and  other  imptotements,  as  we  have  already  lunled;  a  pro- 
vision of  the  utmost  consequence  to  fiie  security  of  titlea.    AeoeMii^^  lord 
Bacon,  wh<^  discernment  none  wQl  squeation,  in  hb  life  of  Henty  the  sevvnth. 


. •  Bui,  %fhere  the  ttnant  in  tail hu  ihe  revcrmm w ttnudnder  mfst^  dacttU,  « 

^'eetnery-v  p)rtftrMiU  to  ajhi^jar  the  tmm  U0ed!ni  »%  TrttUm  m  ktt  IVwt.  mi 
Vonvev.  ml.  1.  *id  M.  n  a^ i.« 
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commends  the  statute  of  the  4th  of  his  reieiiy  merely  as  if  aimed  at  non  claims. 
Bac.  Hen.  7,  in  Ken.  Comp.  Hist  2d  ed.  v.  1.  p.  596.    Nor  indeed  could 
there  have  been  the  least  pretence  to  extend  the  meaning  of  the  law  furtheri 
if  it  had  not  been  for  some  ambiguous  expressions  in  the  latter  end  of  it. 
Like  the  1  R.  3,  after  declaring  a  fine  with  proclamation  to  be  an  uniTersal 
bar,  it  saves  to  aU,  except  parhes,  five  years  to  claim  after  the  proclamation 
of  it.    But  this  saving  did  not  suit  the  case  of  the  issue  in  taily  or  of  those  in 
remainder  or  reversion;  because  during  the  life  of  the  immediate  tenant  in 
tail,  these  could  have  no  right  to  the  possession,  and  it  was  possible,  that  he 
might  live  more  than  five  years  from  the  proclamation  of  the  fine.   The  framem 
of  the  4  H.  7,  foresaw  this;  and  therefore  like  the  1  R.  3,  it  contains  an  ad* 
ditioxial  saving  of  five  years  for  all  persons,  to  whom  any  title  should  come 
after  the  prodamation  of  the  fine  by  force  of  any  intail  subsisting  before  $ 
words,  which  as  strongly  apply  to  the  issue  of  the  tenant  in  tail  levymg  a  fine» 
as  tp  those  in  remainder  or  reversion.    Had  dierefore  die  4  H.  7,  ^topped 
here,  what  the  learned  and  instructive  observer  on  oiu:  ancient  statutes  writes 
would  be  strictly  just,  that,  instead  of  destroying  estates  tail,  ^e  statute  ex- 
pressly  saves  them.    Barring,  on  Ant.  Stat.  2d  ed.  p.  337.    But  a  subsequent 
part  of  the  statute,  in  declaring  how  a  fine  shall  operate  on  sudi  as  have  five 
vears  allowed^  if  they  do  not  daim  within  that  time,  expresses,  that  they  shatt 
be  concluded  in  Wee  form  as  parties  and  privies;  and  another  clause,  in  regu* 
lating  who  should  be  at  liberty  to  aver  against  a  fine  quod  paries  nihil  habue* 
runif  saves  this  plea  for  all  persons,  with  an  exception  o^  privies  as  well  as 
parties.    From  these  two  clauses,  though  the  former  of  them  was  copied  from 
the  1  R.  3,  grew  a  doubt,  wh^er  die  statute  did  not  enable  tenant  in  tail  to 
bar  his  issue  by  a  fine.    Tlie  aijguments  for  it  n^ere,  that  the  issue  were  prroies 
both  in  blood  and  estate;  andthat  if  the  statute  meant  to  bind  diem,  when 
the  tenant  in  tail  had  not  any  estate  in  the  laud  at  the  time  of  the  fine,  it  was 
highly  improbable,  there  should  be  a  different  intention,  when  he  really  had 
one*     2  Snow.  1 14.     On  die  odier  hand  it  might  be  said,  that,  as  the  word 
privies  in  the  statute  de  modo  leoandi  fines  and  in  the  1  R.  3,  was  not  deemed 
sufficient  to  reach  heirs  in  tail,  and  to  control  the  statute  de  etoniSf  why  dien 
should  the  same  word  in  the  4  H.  7,  indude  them ;  motf  espedalJy  when  it 
was  considered,  that  it  was  as  much  the  profiessed  scope  of  die  4  H.  7,  as  it 
was  of  the  1  R.  3,  to  revive  the  operation  of  fines  against  non  claims,  and  diat 
both  contained  the  same  exprei»  saving  for  persons  daiming  under  intails  ? 
2  Inst.  517.    Pollexf.  502.    By  sudi  contrarielT  of  reasoning,  the  judges  iii 
the  ig  !!•  3,  became  divided  m  opinion;  three  nolding,  that  die  4  H.  7,  was 
not  a  bar  to  die  issue,  and  four  that  it  was.  -See  19  H.  8. 6.  b.  Dy.  2.  b.  pi.  !• 
Br.  Abr.  Fines,  1.  121.  123.    Bro.  N.  C.  144.    Pollexf.  502.    To  remove  the 
doubt  the  legislature  passed  the  32  H.  8^  by  which  die  heirs  in  tail  are^^ex- 
pready  bound.    32  H.  8.  c.  26.    But  the  last  named  statute,  though  indded 
an  exposidon  of  die  4  H.  7,  and  diough  made  to  operate  retrospecHvdiff  con- 
tained several  excepdons,  oarticularly  one  of  fines  of  lands,  of  which  the  re- 
Tersion  is  in  the  crown.    Consequently  room  was  sdll  left  for  contesting  the 
effect  of  the  4  H.  7,  independently  of  the  32  H.  8,  and  in  the  reign  of  Charles 
the  second  a  case  arose,  which  made  a  discussion  of  the  point  almost  unavoida-^ 
ble.     It  was  the  case  of  the  ead  of  Derby  against  one  daiming  under  a  fine 
by  ^e  earl's  father,  who  was  tenant  in  tail  wiuk  reversion  in  the  crown,  and  so 
ifirlthin  an  exception  in  the  32  H.  8.    Two  points  were  made,  of  which  the  first 
Ivas,  whether  tois  fine,  thus  depending  wholly  on  the  4  H.  7,  was  a  bar  to  the 
issue  in  tail;  and  on  adjournment  of  the  case  into  the  exchequer  chamber; 
eignt  judges  lUfainst  three  held,  that  the  fine  of  tensint  in  tail  was  a  bar  to  the 
issue  before  the  32  H.  8,  great  stress  however  being  laid  by  those  of  this 
opinion  on  the  exposition  of  ^e  former  by  the  latter.    See  Murrey  on  the 
demise  qf  the  earl  of  Derby  against  Eyton  and  Price,  Pasch.  31.  Cha.  f ,  tti 
Scacc,  T.  Raym.  260.  286,  319.  338.    Pollexf.  491.    Skinn.oj.  2  Show.  104. 
T.  Jp.  337.    It  is  observable,  that  both  lord-keeper  North  and  lord  chief-justice 
Saw4er%  the  latenesa  of  who^e  promotions  prevented  their  publidy  giving 
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their  opinionsy  cpncurred  with  the  majority  of  the  judges  in  the  congtruction 
of  the  4  H.  7,  and  further,  that  Pollexfen,  who  as  counsel  ar^ed  most  ablv 
for  t}ie  earl  of  Derby  the  issue  in  tail,  afterwards  declared  his  private  senti- 
ments to  be  against  the  earl  on  that  statute.  But  it  should  be  adverted  to, 
that,  though  the  majority  of  the  judges  were  against  lord  Derby  on  this  point, 
they  gave  judgment  for  him  on  a  secondary  one,  which  was,  that  the  mtail, 
being  of  the  gifl  of  the  crown,  fell  within  the  protection  of  the  34  H.  8. 
Therefore  their  opinion  on  the  4  H.  7,  finally  proved  to  be  wholly  extra  judicial. 
But  we  do  not  know  of  any  case,  in  which  the  controversy  has  been  again 
agitated. — A  third  effect  of  fines  is  passing  the  estates  and  interests  of  married 
women  in  the  inheritance  or  freehold  of  lands  and  tenements.  Our  common 
law  bountifully  invests  the  husband  with  a  right  over  the  whole  of  the  wi&*s 
personalty,  and  entitles  him  to  the  rents  and  profits  of  her  real  estate  during 
the  coverture.  It  further  gives  him  an  estate  for  his  own  life  in  her  inheritance, 
if  the  husband  is  actually  in  possession^  and  there  is  bom  any  issue  of  the 
marriage  capable  of  inheriting.  But  the  same  law,  which  confers  so  much  on 
the  husband,  will  not  allow  her,  whilst  a  feme-covert,  to  enlarge  the  provision 
for  him  out  of  her  property,  or  to  strjp  herself  of  any  claims  which  the  law 
gives  her  on  his.  On  tne  contrary,  jealous  of  his  great  authority  over  her, 
and  fearful  of  his  usins  compulsion,  it  creates  a  disability  in  her  to  give  her 
consent  to -any  thing,  which  may  affect  her  right  or  claims  after  the  coverture, 
and  makes  all  acts  of  such  a  tendency  absolute  nullities.  By  the  rigour  of 
the  ancient  law,  we  take  this  rule  to  have  been  so  universally  applicable,  that 
a  married  woman  could  in  920  case  bind  herself  or  her  heirs  by  any  direct  mode 
of  alienation.  But  accident  gave  birth  to  two  indirect  modes,  namely,  by 
fines  and  common  recoveries.  Though  it  might  be  proper  to  incapacitate  the 
wife  from  being  influenced  by  the  husband  to  prejudice  herself  by  any  con- 
veyances or  agreements  durine  the  coverture,  yet  justice  to  others  required, 
that  such  as  nught  have  any  claim  on  the  wife's  fireehold  or  inheritance,  should 
not  be  forced  to  postpone  their  suits  till  the  marriage  was  determined;  for  if 
they  should,  then,  to  use  the  words  of  Bracton,  in  explaining  why  the  hu^iand's 
infancy  would  not  warrant  the  parol  to  demur  in  a  suit  for  the  wife's  land« 
mtdier  implacitata  de  jure  stto  si  propter  minorem  atatem  viri  posset  diffhrreju" 
didumy  ita  posset  mudibet  mtdier  tnjraudem  nubere.  Bract,  lib.  5.  tract.  5. 
€.21.  fo.  433.  a.  rrobably  it  was  on  this  principle,  the  common  law  allowed 
a  judgment  against  husband  and  wife  in  a  suit  for  ner  land  to  be  as  conclusive, 
as  if  given  against  a  feme-sole ;  which  was  carried  so  &r,  that,  till  the  statute 
of  Westminster  the  second,  even  judgment  against  them,  on  default  in  a  pos* 
sessorif  action  for  the  wife's  freehold,  drove  the  wife  after  £he  husband's  death 
to  a  writ  of  riffht  to  recover  her  land.  2  Inst.  342.  From  enabling  the 
husband  and  wife  to  defend  her  title,  and  makiQg  tihe  judgment  on  8uc£  de- 
fence to  be  conclusive,  permitting  them  Xo  compound  Sie  suit  by  a  final 
ap'eement  of  record,  in  the  same  manner  as  other  suitors,  was  no  great  or 
difficult  transition;  more  especially  when  it  is  considered,  that  in  the  case  of 
femes-covert  fines  are  never  allowed  to  pass,  without  the  court's  secret  ex^ 
amlnaiion  of  them  apart  from  their  husbands,  to  know,  whether  their  consent 
k  the  result  of  a  free  choice,  or  of  the  husband's  compulsive  influence.  Such, 
we  conceive,  is  the  true  source,  whence  may  be  derived  the  present  force  of 
fines  and  common  recoveries  as  against  the  wife,  who  joins  in  them ;  for,  what- 
ever in  point  of  bar  and  conclusion  was  their  effect,  when  in  suits  really  adverse, 
^  of  course  attended  them,  when  they  werejeignedj  and  in  that  form  gradually 
rose  into  modes  of  alienation,  or  as  the  more  usual  phrase  is,  common  ctssurtaices. 
The  conjecture  we  have  thus  hazarded  to  illustrate,  how  it  happens,  tbst  a 
married  woman  may  alienate  her  real  rights  by  fine,  though  not  by  any  instnt- 
xncnt  or  act  strictly  and  nominally  a  conveyance,  leads  to  proving,  that  the 
common  notion  of^a  fine's  binding  femes-covert  merely  by  reason  of  the  secret 
examination  of  them  by  the  judges  is  incorrect.  If  the  secret  examination  of 
itself  MvzB  so  Operative,  the  law  would  provide  the  means  of  eflfectually  adding 
that  form  to  ordinary  conveyances,  and  so  make  them  conclusive  to  fem»- 

'^  covert 
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catero  patent  recedere  (2).    Of  the  severall  parts  of  a  fine,  and  . 
many  incidents  to  the  same,  you  shaU  reade  in  my  Reports. 

*'  Whose  estate  (que  estate),  &c/*  quorum  statum,  as  much  as 
to  say,  whose  estate  ne  hath.    Here  l^ittleton  declareth  one  ex- 
cellent rule,  [o]  that  a  man  cannot  prescribe  in  any  thing  by  a  [0]  ^  Ais.  53. 
cue  estate^  that  lyeth  in  grant,  and  cannot  passe  without  deed  or  93  Au.  6. 
fine;  but  in  him  and  his  ancestors  he  may,  oecause  he  comes  in  ^^  H.  7. 16:  iS. 
by  descent  without  any  conveyance.    Neither  can  a  man  plead  (^^^  ^^  3©3. 
a  que  estate  in  himselfe  of  any  thing  that  cannot  passe  without  ^^'^^^ 
deed ;  [p]  but  in  another  he  may,  as  in  barre  of  an  avowry,  the  [p]  39  h.  6.  a. 

Slaintife  may  plead  a  que  estate  in  the  seigniory  in  the  avowant.  18  £.  4. 33. 
tut  Littletons  words  are  to  be  observed,  fa  man  xohich  xxnU have 
such  things  by  prescription )-     Therefore  [a]  when  a  thing  that  [g]  uH.  4.89. 

lyeth  in  grant,  is  but  a  conveyance  to  the  thing  claimed  by  pre-  19  B.  a.  Action 

.surlecue6i. 
13  E.  3.  Br.  674.     (Cro.  Jam.  673.     10  Co.  69-  b.) 

scription, 


covert  equally  with  a  fine.    But  it  is  clearly  otherwise ;  and,  except  in  the 
case  of  conveyiyces  by  custom,  there  must  be  a  suit  depending  for  the  freehold 
or  inheritance,  or  the  examination  bein^  extra-judicial  is  ineffectual.    In  the 
Second  Institute  lord  Coke  represents  this  to  be  the  general  law,  and,  amongst 
many  other  authorities  cited  to  psove  it,  refers  to  a  case  of  Hen.  7,  reported 
by  Kielwey,  in  which,  whether  tne  examination  of  a  feme-covert,  on  the  ia- 
rolment  of  a  bargain  and  sale  to  the  ib'ng,  sufficed  to  bind  her,  was  largely 
debated.     2  Inst  673.    Kielw.  4.  a.  to  20.  a.    The  just  explanation  therefore 
of  the  subject  is,  that  dependency  of  a  real  action  for  thejreehold  of  the  land, 
m  consequence  of  previously  talung  out  an  original  writ,  without  which  pre- 
liminary even  at  this  day  a  fine  is  a  nullity,  should  be  deemed  the  primary 
cause  of  the  fine's  binding  a  feme-covert;  and  that  the  secret  examination  of 
her,  on  taking  the  acknowledgment  of  the  fiiie,  is  only  a  secondary  cause  of  this 
operation.     Such  are  the  three  chief  effects,  by  reason  of  which,  fines,  no 
longer  used,  according  to  their  original,  as  recorded  agreements  for  conclusion 
of  actual  suiiSf  have  been  changed  into,  and  are  still  retained,  Bisjeigned  pro- 
ceedings; and  being  thus  accommodated  to  answer  purposes,  to  which  ordinary 
conv^ances  cannot  be  applied,  it  is  no  wonder,  that  tney  should  not  only  be 
considered  as  a  species  01  conveyance,  but  also  be  deemed  a  principal  guard 
to  the  titles  to  real  property,  and  as  such  be  ranked  amongst  the  most  valuable 
of  the  common  assurances  of  the  realm.    In  this  digression  on  the  properties 
of  a  fine,  we  have  purposely  omitted  to  consider  its  operation,  eitner  as  an 
estoppd,  except  so  far  as  it  may  be  said  to  be  one  to  the  issue  in  tail  by  force 
of  Uie  4  H.  7,  and  32  H.  8,  or  as  a  discontinuance,  or  lastly  in  respect  of  the 
conusor's  toarranty,  which  is  always  inserted  in  it.    The  virtues  of  a  fine,  in 
the  three  points  of  view  we  have  examined  it,  namely,  to  extinguish  dormant 
titles,  to  bar  the  issue  in  tail,  and  to  pass  the  interests  of  femes-covert;  these 
constitute  the  more  peculiar  qualities,  on  account  of  which  it  is  most  usually, 
if  not  always,  resorted  to.    As  to  the  three  other  effects,  it  may  be  enoueh  to 
observe  here,  that  they  are  equally  incident  to  feofiments,  or  any  other  deeds 
having  warranties  annexed.    The  distinct  consideration  of  them  is  reserved 
for  another  occasion. — [Note  i?!.] 

(a)  If  bindinc'  the  parties,  or  even  privies,  exclusive  of  heirs  in  tail,  was  the 
only  ettsct  of  a  fine,  it  would  scarce  be  preferable  to  less  solemn  agreements ; 
for,  without  doubt,  diey  are  so  far  binding.  The  most  distinguishable  proper- 
ties of  a  fine  are  barring  strangers  unless  they  claim  within  five  years,  barring 
the  issue  in  tail  hnmediatdy,  and  hmding  femes  covert,  as  we  hav^  explained  iu 
^e  foregoing  note. — [Note  172.] 
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Bcripdon,  there  a  que  estate  may  be  alledged  of  a  thing  that  Ijetb 

in  grant ;  as  a  man  may  prescrme,  that  he  and  his  ancestors,  and 

all  those  whose  estate  he  hath  in  an  hundred,  have  time  out  of 

minde,  &c.  had  a  leet,  &c.  this  is  good,  &c. 

[r]  9  £.  4. 3.  b.       [r]  Regularly  the  plaintife  shall  not  intitle  him  by  a  que  esiatey 

«8^»-  ^9*         but  he  must  shew  how  he  came  by  it ;  but  after  avowry  made,  the 

la  S.  3.  tit.  33.   pl^i^^^^  'ball  plead  a  que  estate,  because  he  i»  now  become  as  a 

3H.  6.fl8."    '    defendant. 

(Bro.  Que  estate      [s]  A  man  may  plead  a  que  estate  of  a  tenancy  in  taile,  or  of  an 
3-)  estate  for  life,  so  as  he  averreth  the  life  of  them ;  but  he  cannot 

'o  Am  aS  '      plead  a  que  estate  of  a  lease  for  years  (6),  or  at  will. 

a  H.  4.  so.      15  K.  4. 1.      5  H.  7.  39.      18  £.  A.  1  o.      7  £.  6.  tit.  Que  estate  Br.  31 . 
97  H.  6.  3.    7  £t.  Dyer  ^38.    (1  Co.  46.     1  Std.  398.    Doc.  Plac.  304.) 

[0  as  R  6.  34.       [0  ^  disseisor,  abator,  intruder,  recoveror  or  any 

6  £.4. 19.         other  that  cometh  in  the  post  (r>  shall  plead  a  gue  ri91^ 

3.  H.  J  Que     estate.  P"    w  p  h^" 

estmteBr.  48.  U  D.  J 

^  H.  6. 14.     9  H.  6.  Eitop.  a^^ 

{tt]  u  H.  4. 81.       [«]  A  qae  estate  must  be  alledged  in  the  tenant  or  defendant 
^7^  ^'  ^^'       himselfe,  and  not  in  one  in  the  meane  conveyance,  from  whasi 
a  £.  6.  %,  Que   ^®  daimeth ;  and  yet  some  bookes  be  to  the  contrary, 
eitate  8.    1  £.  6.  Que  estate  Br.  49.    (Cm.  Cba.  54.    1  Lev.  190.) 

"  The  nMch  ought  to  be  shewed  to  the  court.''  The  reason  whiere- 
fbre  a  deed,  that  is  pleaded,  ou^ht  to  be  shewed  to  the  court  is, 
because  every  deed  must  prove  itselfe  to  have  sufficient  words  in 
law,  whereor  the  court  must  adjudge:  and  also  to  be  proved  bv 
others,  as  by  witnesses  or  other  proofe,  if  the  deed  be  denjeiy 
which  is  matter  of  fkct. 

**  By  alienation  without  deed,  SfcJ'  Here  hf  (tfcO  is  implyed, 
that  whatsoever  passeth  by  livery  of  seisin,  either  in  deed  or  in 
law,  may  passe  without  deed ;  and  not  only  the  rents  and  services 
paroell  ofthe  manner  shall  with  the  demeanes,  as  the  more  prin- 
cipall  and  worthy,  passe  by  livery  without  deed,  but  all  things 
regardant,  appendant,  and  appurtenant  to  the  manner,  as  in<^« 
dents  or  adjuncts  to  the  same,  shall,  together  with  the  ntannor, 
passe  without  deed ;  all  which,  as  here  it  appeareth,  and  elsewhere 
IS  said>  shall  passe,  ^thoat  saying  cum  pertinentm  ( 3  } . 

Sect. 


f  6j  But  see  1  Lev.  100.  and  1  Sid.  398. 

13)  But  by  the  17  E.  3,  de prdfrog^toa  regit,  the  kihg%  grant  of  a 

will  not  pass  an  advowson  appendant  wilhout  express  mention  df  it  T^  Hkere 
are  some  cases,  which  have  oeen  deemed  not  within  the  reason  «f  fc  alalMe; 
'such  as  the  crown's  restitution  of  lands  to  wards  at  their  ftiD  1^  and  to  tiie 
heirs  of  ideots,  or  of  temporalties  to  new  bidiops.  Stimidf.  PlriKrog.  43.  a. 
Bodqr..  Advows.  36.  Even  words  of  reference  have  been  held  saffibieat;  as 
where  the  king  granted  a  manor  with  all  its  appurtemmees^  as  fally  as  Me 
same  came  to  and  were  possetted  I7  the  crown,  and  an  advowMn  '#as  ^pen- 
dant to  the  manor.  Adiudged  in  mistter's  case,  10  Co.  6^.  a— ^It  is  agreed  m 
our  old  books,  that  before  the  statute  de  preerogUha  regis,  the  laiq^'s  gi^  «f 
a  manor  would  pass  an  advowson  ippeodant^  mtfaoot  vmSofi  i^  dr  ad  haiBA 
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j^ND  it  i$  to  be  understood,  that  nothing  is  named  regardant  to  a 
mamnorf  S^c.  but  a  villeine.    But  certaine  other  things,  as  tin  adtott* 
son  and  common  of  pasture,  S^c,  are  named  appendant  to  the  manner,  or  to 
the  lands  and  (3)  tenements,  tsc. 


« 


J^EGARDANTr  Vide  Sect.  i8l 


*'  Appendant**  Appendant  is  any  inheritance  belonging  to  an- 
other, that  18  superior  or  more  wortliy.  la  law  it  is  caHwi  pertinens, 
quasi  invicem  tenens,  holding  one  another;  a  word  indi&rent  bodi 

.  to  things  appendant,  and  things  appurtenant.  The  quality  and 
nature  of  thethinss  do  make  the  difference.    But  regardant  (as  Vide  Sect.  1. 

"  our  author  saith)  is  only  applyed  to  a  villeine.     (*)  Appendants  (*)  ^  ^'**  9- 
are  ever  by  prescription  (4} ;  but  appurtenants  may  be  created  in  ^^^'^^  ^' 

'  some  cases  at  this  day  (5).    As  if  a  man  at  this  day  grant  to  a  Dier  so.b. 
man  and  his  heires  common  in  such  a  moore  for  his  beasts  levant  Pi.  Com.  381. 
or  couchant  upon  his  mannor ;  or  if  he  grant  to  anoth^  common  P-  N.B.fol.  1^. 
of  estovers  or  turbary  in  fee  simple*  to  be  burnt  or  spent  within  1*^"^^**' 
his  mannor;  by  these  grants  these  commons  are  appurtenant  to         *  ^7<  •> 
the  mannor,  and  shall  passe  by  the  grant  thereof    In  the  civill 

.law  it  is  called  ai^vnc^fdit  (6). 

^x]  If  Am  be  seised  of  a  mannor,  wbereunto  the  franchise  of  M  43  A$a.  p. 
waile  and  stray  and  such  like  are  appendant,  and  the  king  pur-  l^'  f?\  ^'  ^^' 
chaseth  the  mannor  with  the  appurtenances^  now  are  the  roy$d  a  bo  Ab  isfS 
franchises  re-united  to  the  crowne,  and  not  appendant  to  the  man-  '^ 

nor.  But  if  he  grant  the  mannor  in  as  large  and  ample  manner  as 
A.  had.  Sec.  it  is  said,  that  the  franchises  shall  be  appendant  (or 
rather  appurtenant)  to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  tUngg  lure 
implied  [y].  ^  M  HiU  and 

rkst,  Umt  prescription  (which  regularly  is  the  mother  thereof)   Gnnge's  case, 
doth  not  make  any  thing  appendant  or  appurtenant,  unlesse  the  ^'  ^'°'  ^^^* 

thing. 

•  •  •  • 

^as  using  the  word  appurtenances,  Staundf.  Prserog.  42.  a.  10  Co.  64.  a.  But 
in  the  history  of  Westmorland,  lately  published  by  Mr.  Nicholson  and  Dr.  Bum, 

"tfac  record  of  a  case  of  dofrein  presentment  at  the  15  &•  ^9'^  cited,  in  which 
the  court  adjudged,  that  a  grant  of  the  manor  of  Burgh,  widi  its  appurtenances, 
being  from  the  crown,  would  not  pass  the  advowson  of  the  chapel  thous^ 
nipendant  to  the  manor;  and  thence  die  17  E.  s,  is  concluded  to  be  omy 
^laratorv  of  the  common  law.  See  vd.  1.  p.  564,  ^65.  The  case  appealed 
to  seems  nill  in  point  But  tfien  there  is  a  strong  current  df  authorities  the 
odier  way;  for  the  case  of  43  S.  3.  33,  is  to  the  contrary,  and  so  are  the  in- 

\seances  of  things  appendant  not  witmn  the  statutCt    Staundf.  Praerog.  42.  a. 
10  Co.  64.  a.— fNote  173.] 
(S)  or  for  ana  in  L.  and  M. 
(4)  See  note  2,  to  129.  a.. 
Is)  Ace.  1  Ventr.  407. 

'  ^  16)  Adjunetum  is  radier  a  term  of  the  lo^cians.  The  aeoessorium  of  the 
civil  law  answers  best  to  our  terms  of  regardant,  aj^pendant,  ajppurtenant,  and 

'  incident.  HoW  these  differ  from  that,  miich  is  part  or  pared  of  a  thing,  is 
explained  in  judge  Doderidge's  Treatise  on  Advowsdns.    See  jp.  3S.— [N.  1 74.] 
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thing  appendant  or  appurtenant  agree  in  quality  and  nature  to  the 
thing  whereunto  it  is  appendant  or  appurtenant ;  as  a  thing  coTpo* 
reall  cannot  properly  be  appendant  to  a  thing  corporeal],  nor  a 
thing  incorporeall  to  a  thing  incorporeall  (7).  But  things  incor- 
por^l  which  lye  in  grant,  as  advowsons,  Tflleins,  conunons,  and 
the  like,  may  be  appendant  to  things  corporeal!,  as  a  mannor 
(iRol.  Abr.  house  or  lands ;  or  tilings  corporeall  to  things  incorporeaU,  as 
^30*)  lands  to  an  office,     [z]  But  yet  (as  hatl\  been  said)  they  must 

B  Gmi  ^60  ^^g*"^  ^  nature  and  quality;  for  [a J  common  of  turbary  or  of  e»- 
•a\  5  Ass.  9.  tovers  cannot  be  appendant  or  appurtenant  to  land,  but  to  a 
I  Sid.  354.)  house  to  be  roent  there,  [b]  Nor  a  leet,  that  is  temporall,  to  a 
b]  loE.  3. 5*  church  or  chappeU,  which  is  ecclesiastical!.  Neither  can  a 
37  H*  ^*  34-  nobleman,  esquure,  8cc  claime  a  seat  in  a  church  by 
400.36,^7,  QC)*  prescription  as  appendant  or  belonging  to  land,  ri227| 
in  Tirriiigbam*8    but  to  a  house,  for  that  such  a  seat  belongeth  to  the  I  *J 

case.  house  in  respect  of  the  inhabitancy  thereof;  and  there- 

fore, if  the  house  be  part  of  a  mannor,  yet  in  that  case  he 
may  claime  the  seat  as  appendant  to  the  house  for  the  reason 
aforesaid. 
(laCo.  104.)  Secondly,  that  nothing  can  be  properlv  appendant  or  appurte- 

5  E.  6.  Dier.  j^m^  ^q  ^^y  thing,  tmlesse  the  principal  f  or  superior  thing  be  of 
^?  Rol  Abr  perpetual!  subsistance  and  continuance.  For  example,  an  ad- 
^00.)  vowson  that  is  said  to  be  appendant  to  a  mannor,  is  in  ret  veriiate 

appendant  to  the  demesnes  of  the  mannor.  which  are  of  perpe- 

tuall  subsistance  and  continuance,  and  not  to  rents  or  services, 

which  are  subject  to  extinguishment  and  destruction  (1 ). 

(1  Rol.  Abr.  An  advowson  is  appendant  to  the  mannor  of  Dale,  of  which 

930*)  mannor  the  mannor  of  Sale  is  holden,  the  mannor  of  Sale  is  made 

parcel  of  the  mannor  of  Dale  by  way  of  escheat,  the  advowson  is 
only  appendant  to  the  mannor  of  Dale. 
31  H.  6. 15.  b.        Ana  where  it  is  said,  that  a  chamber  may  be  parcel!  of  a  co- 

rody,  and  passe  by  the  name  of  the  corody,  which  may  be  extin- 
guished, there  he  that  hath  the  corody  hath  but  his  habitation  in 
Sie  chamber ;  as  a  fellow  of  Trinity  Colledge  in  Cambridge  hath 
in  his  chamber,  or  as  one  that  had  a  corody  and  a  chamber  in  an 
house  of  religion,  he  had  but  his  habitation  only.  As  for  offices 
of  fee  whereunto  land  may  appertatne,  they  are  of  perpetuall  sub- 
sistance, either  being  in  esse,  or  in  that  they  are  grantable  over. 
13  £.  a.  Qaar.      Note,  that  an  advowson  at  one  tume  may  be  appendant,  and  at 

imp.  170. 

43  £•  3-  35-    13  ^  3*     Q^'"^'  io>P'  58*     i?  £•  3*  3^*      9  £Iiz«Dier  2^.     7  £.  3.  30. 

another 


(7)  This  position  is  not  universally  true.  It  sometimes  fails  as  to  things 
appurtenant.  Return  of  writs  or  a  leet  may  be  appurtenant  to  an  hundred;  so 
may  toaj^and  stray  to  a  leet;  and  yet  in  these  instances  both  subjects  are  tncor- 
poreal.  Ante  lai.  a.  8  H.  7.  1,  s,  3.  Rast.  Entr.  128.  The  true  test  seons 
to  be  the  propriety  of  relation  between  the  principal  and  the  adjunct;  whidi 
may  be  found  out,  by  considerinfr,  whether  they  so  agree  in  nature  and  quality, 
as  to  be  capable  of  union  without  any  incongruity.  See  1  Ventr.  386, — 
[Note  175.] 

(1)  Ace.  Dy.  70.  b.  and  two  adjudged  cases  in  marg.  of  ed.  1688.  Ace.  also 
by  Dyer  ^  3  Leon.  32a.  The  same  point  was  agitated  in  Long  and  Hendngt 
31  Ehz.  of  which  case  the  reports  differ  so  mudi,  that  it  is  £fficult  to  say, 
what  was  decided  by  the  court.  But  it  rather  seems  to  have  ended  with  vx 
opinion  consonant  to  lord  Coke's.  Sav.  103.  Cro.  EUz.  sog*  1  Leon«  207* 
4  Leon,  216.    Doder.  Advows.  42*— [Note  176.] 
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another  tutne  in  grosse.    As  if  the  manner  be  divided  betweene 

coparceners,  and  every  one  hath  a  part  of  the  mannor  without 

saying  any  thing  of  uie  advowson  appendant,  the  advowson  re- 

maines  in  coparcenary,  and  yet,  in  every  of  their  tumes,  it  is 

appendant  to  that  part  which  they  have ;  and  so  it  is,  if  they  make 

composition  to  present  against  common  right,  yet  it  remainesap- 

penaant.     But  if  upon  such  a  partition  an  expresse  exception  be  19  £.  3.   Qaar. 

made  of  the  advowson,  then  tne  advowson  remaines  in  coparce-  imp.  59. 

narie  and  in  gtosse,  and  so  are  the  bookes  reconciled.  35  H.  6. 33, 33. 

•  38  H.  o.  g, 

2  H.  7.  s. 
"  Common  of  pastured*  Ic]  Communia,  it  cometh  of  the  English  (b  Co.  64.  a.) 

word  common,  oecause  it  19  common  to  many;  and  thereupon  and  [c]  GlanrUl. 
accordingly  is  here  called  by  Littleton  common  of  pasture,  for  ^^'  3-  ca.  3^* 
that  the  feeding  of  beasts  in  tne  land  wherein  the  common  is  to  be  ^'^^'^'  4* 
liad  belongs  to  many.  Brit?"ctp^, 

5^  57*     Bet8,  lib.  4,  ca.  ig,    Minx>r,  ca.  5,  lect.  3. 

[d]  There  be  foure  kinds  of  common  of  pasture,  viz.  common  [^  90  £.3. 
appendant,  which  is  of  common  ri^t,  (and  therefore  a  man  need  Admeararement 
not  prescribe  for  it)  (2 )  for  beasts  commonable  (that  is)  that  serve  8<  Temps  £.  1. 
for  the  maintenance  of  the  plough,  as  horses  and  oxen  to  plough  S^^^^^^L-^ 
the  land,  and  for  kine  and  sheepe  to  compester  the  land,  and  is  ^  jj  ^'  \^  ^^' 
appendant  to  arrable  land  (3).  ( 1  Roh Abr.  396! 

Cro.  Cha.  ^9.      6  Ca  6^.) 

[«]  The  second  is  common  appurtenant,  that  is,  for  beasts  not  [e]  37  H.  6. 34. 

commonable ;  as  swine,  goats,  and  the  like.    [J']  If  a  man  pur-  ^S'^'  \ 

chase  part  of  the  land,  wherein  common  aj^pendant  is  to  be  nad,  ^i)^?o/^V 

the  common  shall  be  apportioned,  because  it  is  of  common  right;  |y]  4C0.  £  37^ 

but  not  so  of  a  common  appurtenant,  or  of  any  other  common  of  38,  &c.  Tirriag- 

what  nature  soever.    But  both  common  appendant  and  appurte-  b*™'*  c>*®- 

nant  shall  be  apportioned  by  alienation  or  part  of  the  land  to  (^^:  ^¥*  ^^ 

!_•  u  ^*^        J  /  _-.     r     J  /•  1R0i1.Abr.390. 

which  common  is  appendant  or  appurtenant ;  and  for  common  q^  q^^  ^^ 
appurtenant  one  must  prescribe  ( 4 ).  Cro.  El.  531 .) 

[g]  The  third  is  common  per  cause  de  Hndnage^  which  differeth  M  8^0.78,79. 
from  both  the  other  conunons,  for  that  no  man  can  put  his  beasts*  f*^^^^'*^' 
therein,  but  they  must  escape  thither  of  themselves  dv  reason  of  ^t'^^^.) 
vicinity:  in  which  case  one  may  inclose  against  the  other,  though 
it  hath  beene  so  used  time  out  of  mind,  for  that  it  is  but  an  excuse 
for  trespasse. 

The  last  is  common  in  erosse,  which  is  so  called,  for  that  it 
appertaineth  to  no  land,  and  must  be  by  writing  or  prescription. 
Or  common  appendant,  appurtenant,  and  in  grosse,  some  be  cer- 
taine,  that  is,  for  a  certame  number  of  beasts ;  some  certaine  by 
consequent,  viz.  for  such  as  be  levant  and  couchant  upon  the 
land ;  and  some  be  more  incertaine,  as  commons  sauns  namher  in 

grosse. 


(3)  This  may  at  first  seem  to  clash  with  the  doctrine  before,  that  appendants 
are  ever  hy  prescription.    Ante  lai.  b.  n.  4.    But  they  may  be  reconciled; 
for,  as  appendancy  cannot  be  without  prescription,  the  former  always  implies 
the  latter ;  and  therefore  if  one  pleads  common  appendant,  it  is  unnecessary  to 
add  the  usual  form  of  prescribing.— [Note  177.] 

(3)  See  Fulb.  Prepar.  68.  b.  and  1  Saund.  351.  1.  .       1  . 

(4)  But  not  if  there  is  a  grant  to  shew;  common  appurtenant  being  daimable 
by  gr<i^}  as  well  as  hj  prescHption.    A^.  Cro.  Cha.  483.— [Note  178.;! 
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(i  Saond.  345.)  grossc,  and  yet  the  tenant  of  the  land  must  common  or  feed  there 

also  (5). 

[K]  Flcta,  ubi  There  be  also  [h]  divers  other  commons,  as  of  estovers,  of  tor- 

siipra.  bary,  of  pischary,  of  digging  for  coles,  minerals,  and  the  like. 

?T  »8  E.  3.  |-j'j  jf  common  appendant  be  dajrmed  to  a  mannor,  yet  in  ret  veri- 

?'.^  ^  fate  itia  appendant  to  the  demesnes,  and  not  to  the  services ;  and 

»  icri  t  *i  therefore  it  a  tenancy  escheate,  the  lord  shall  not  encrease  his 

irH."£  foi.  a.  common  by  reason  of  that,     [k]  If  a  man  claime  by  prescription 

'(Cro.  J«m.  3oB.  any  manner  of  common  in  another  man's  land,  and  that  the  owner 

357.    1  Bo.  of  the  land  shall  be  excluded  to  have  pasture,  estovers,  or  the  like, 

'^^3^^'     ^  this  is  a  prescription  or  custome  against  the  law,  to  exclude  the 

7  Co.  5.  ^  owner  of  the  soyle ;  for  it  is  against  the  nature  of  this  word  com- 

1  Vet&t.  391.  nion,  and  it  was  implyed  in  the  first  graAt,  that  the  owner  of  the 

1  ^nnd.  361.)  soyle  should  take  his  reasonable  profit  there,  as  it  hath  beene  ad- 

[•]  Paach.  a6.  judged.     [*]  [/]  But  a  man  may  prescribe  or  alledge  a  custome 

.£U2.  in  the  to  htf^e  and  enjoy  ioUxm  tfesiuram  terra,  from  such  a  day  till  such 

King'sBench,  ^  day,  and  hereby  the  owner  of  the  soyle  shall  be  excluded  to  pas- 
^hUiand  te^oom.  ^^^"^  ^  ^^^  there(6) ;  and  so  he  may  prescribe  to  have  separtdem 

Oxon.    Vide  posiuramy  and  exclude  the  owner  of  the  soyle  from  feeding  there. 

Sect  I  Ai  ft.  Natm  divertitatem,    [m]  So  a  man  may  prescribe  to  have  Mpcrv- 

(F.  N.  B.  180.  ifffi  pitchariam  in  such  a  water^  and  the  owner  of  the  scryle  shaD 

1  HoLA^  ^^^  ^^  there;  but  if  he  claim  to  have  communiatn  jmchma^  or 

^0^\  liberam  vUckariam^  the  owner  of  the  soyle  shall  fish 

m  Vld  aE  3   ^•^^  ^^^     ^^^  ^  *^^®  ^^^  cO beene  resolved.  [♦]  ("12271 

y,  30.  ^^^  therefore  it  is  necessary  for  every  man  by  learned  I     k    J 

4  £.  3.  V*  «dvite  to  pl<^*  dccbrdmg  Mb  the  truth  of  hia  ease ;  for 

46113.39.  paroU /bnt  fled. 

Prescript.  51.  [m]  30  H.  6.  4.      10  H.  7.  34.      Temps  fi.  1.      Asaiie  433. 

.(<  Rd.  Abr.  358.)  [*]  Inter  Chtneiv  flc  ^sbni  in  ie  Com.  fienke  in  fedeTin,  & 

Mich.  39  6e  30  Elii.  int«r  Shiriaiid  &  WhU«  in  com.  Oton.  «t  inter  Foiston  6e  CmdirMle 

eodem  teniMio  in  ihsex.    (3  Rol.  Abr.  067.) 


A  man 


— **— — ^— M^^— ^■nwiliiai^      lii>>     |>M1      1  >■■<—■»— rftMt^^ii     ■!>      ■! 


(5)  It  has  be«i  d^iedi  that  comikion  in  gr&ss  can  be  uans  nombft.  1  SwDd* 
946.    But  see  Fulb.  Pfcpar*  70.  a*  and  the  books  thene  dted.*^rNota  179.] 

(6)  Ft>f  the  oases  about  9eia  wHura  aet  ante  4.  b.  n.  1.  As  to  tefanlk 
pakurOf  whether  a  prescription  lor  it  can  be  made  apainst  the  owner  of  tlie 
soD,  has  been  the  subjecfl:  of  ai^gument  in  three  diftreot  cases  since  lofd 
Coke's  time.  In  the  first  the  court  of  common  pleas  was  eouailr  dhUed. 
North  and  Cek^  Mioh.  2D  Cha.  a^  Vau^.  251.  i  Lev.  853*  In  the  taooiid 
the  court  of  kki^s  bench  incUn^  to  thmk  audi  a  prescription  good  i-iiBt  iSbe 
demurrer,  on  which  the  point  arose^  being  overruled  by  consent,  in  order  to 

a  the  fact,  aEid  a  verdict  being  fovnd  against  it,  a  decision  6f  the  ^owtion 
aw  became  tnnecessanr.  PoUer  and  North,  £aBter  si  Cfaa.  s«  1  Veair.  96}. 
1  Saund.  3471  1  Lev«  m*  Bat  m  the  third  caae,  which  was  on  a  laoiioQ 
to  arrest  judgment  the  whole  court  of  king's  bench  adjudged  for  the  pre- 
scription. Hopkins  and  Robinson,  East.  23  Cha.  2.  Pollexf.  13.  1  Mod.  74.  a. 
?  "Saund.  324.  2  Leon.  2.'  Since  this  last  case  lord  CoWs  doctrine  seems  to 
have  been  generally  acquiesced  in^— [Note  180.] 

'  (7)  According  to  tliis  passage,  Owfiership  of  the  soil  is  not  necessarily  in- 
clxided  in  a  severdl  jMert/^  and  eammon  ^hsherv  taxdfree  JUherg  are  the  aame 
thing.  But  one,  whose  ^orks  will  b^  amnired,  as  long  as  a  good  tasle  fiir 
Itteraty  cdmpositibtis,  or  gratitude  for  the  pleasure  and  instruction  derived 
from  them,  shall  have  anjr  iniuencei  gives  a  very  opposite  explanatisn;  for, 
^^ccordingto  him.  ownership  6f  «oil  is  essential  to  6  severd  JUberjii  and  a^rve 
'fishery  dmrs  bom  from  ^everd  Jtshiry  and  ctmnwn  i^^my:  firora  ihe  foniier» 
by  beiag  confined  to  a  puMk  river,  afid  not  nedesBaruy  comprehending  the  toil ; 

fipom 
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Sn]  A  man  seised  of  land  whereunto  common  is  appendant,  M  19  H.  6. 33. 
>  IS  disseised,  the  disseisee  cannot  use  the  common,  untill  he 
entteth  into  the  land  whereunto  it  is  appendant     [0]  But  if  a  £0]  Vide  Sect. 

(400.31.8.     Post.  307. 349.  b.  368.  b.) 
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from  the  latter,  by  being  exclusive,  2  Blackst.  Com.  8.  ed.  39.  But  we  doubt> 
whether  this  distinction  may  not  be  in  a  great  degree  questionable.—-!.  In 
respect  to  a  seoeral  JUhery^  where  is  the  inconsistency  in  granting  the  sole 
rignt  of  fishing,  with  a  resenration  of  the  soil  and  its  other  profits?  Bracton 
expressly  takes  notice  of  such  a  grant ;  for  his  words  are,  that  one  may  sirvi' 
'twtem  imponerejundo  suo,  qvlbd  qm  possit  piseari  cum  et>,  et  ita  in  comnmni,  vd 
quid  ahus  per  se  ex  toto.  Bract,  fo.  308.  b.  There  are  also  numerous  other 
authorities  for  it ;  the  old  books  of  entries  agreeing,  that  one  may  prescribe 
for  a  several  fishery  against  the  owner  of  the  soil;  tp  which  should  be  added, 
the  three  cases  of  Elizabeth  cited  by  lord  Coke.  See  Lib.  Intrat.  162.  b. 
163.  a.  Rast  Entr.  597.  b,  and  the  books  cited  under  the  letter  d  in  ibl.  4*  b. 
and  under  m  here,  and  the  cases  referred  to  under  the  *  on  the  other  side. 
'Nor  do  we  understand  why  a  several  piscary  should  not  e^ist  without  the  toil, 
as  well  as  a  sevend  pasture,  as  to  which  latter  we  have  already  riiewn  the 
doctrine  to  be  settlea.  Supra  note  6.  The  chief  reasons  which  occur  dgain$t 
lord  Coke,  seem  to  be  these.— Several  wHts,  never  applicable  except  to  the 
soil,  lie  for  a  piscary ;  such  as  a  pracipe  qubd  reddnt,  nionstraveruni  de  ration- 
ahUibus  deoistSi  and  irapasSy  which  latter  writ  is  particularly  insisted  upon  by 
lord  chief  justice  Holt.  Dav.  ss*  ^«  Hugh.  Comm.  Orig.  Wr.  11  W.  Jo.  440. 
1  Ventr.  122.  2  Salk.  637.  Skinn.  677.  Suum  lUerum  ienementum  is  a' good 
plea  to  trespass  for  fishing  in  a  several  piscary.  17  E.  4.  6.  18  £.  4.  4. 
10  H.  7.  24.  26.  28.  The  soil  will  pass,  as  it  is  said,  by  thegrant  of  a  piscary. 
Plowd.  154.*— But  all  these  objections  may  be  repelled. —The  writs  relied  on 
will  not  always  lie  for  a  piscary.  Thus  if  a  prdkcifje  ^bd  reddat  is  brdu^t 
'of  a  piscary  m  the  water  of  another  person,  the  writ  is  bad,  and  a  qubdper- 
ffiittai  k  the  proper  remedy.  Fit2.  Abr.  Briefe  8di.  F.  N.  B.  23.  i.  and 
note  b.  of  the  4to  ed.  Besides,  in  the  cases  of  actions  folr  trespass  in  a  seoeral 
yfxcary,  ot  at  least  ih  some  of  them,  the  writ  seems  in  effect  to  stote  a  several 
piscary  in  Xh^  plaintiff's  ami  soily  which  therefore  proves  nothing  as  to  the  sense 
of  sev^vf^^or^  without  further  explanation.  Reg.  Br.  Orig.  95.  b.  Cartfa.  385. 
Skinn.  677.  The  plea  liberum  tenementum  may  be  replied  to  by  prescribing 
for  a  sifoerd  piscary.  See  the  books  before  cited  as  to  such  a  prescription. 
TlioQgh  die  gtant  of  a  piscary  generally  iTia^,  perhaps,  pass  the  soil^  yet  it 
will  Hot,  if  there  afe  any  words  to  denote  a  diflerent  Intention ;  as  whefe  one 
seized  6f  a  river  grants  a  sev^al  fishery  in  it,  which  is  the  ease  pitt  by  lord 
Coke  in  another  place;  and  much  less  will  the  soil  pass,  wben  there  is  on 
express  i^eservation  of  it.  Ante*4.  b.  and  n.  ^^  theYe.— -Hence,  as  St  should 
seem,  the  arguments  are  short  for  the  purpose ;  for  at  the  Utmost  they  only 
prove,  that  a  seteral  piscary  is  presumed  to  comprehend  the  soil,  till  the  con- 
trary Appears,  Whidh  is  perfectly  consistent  with  lord  C(dte*s  position,  that  thegr 
niay  be  m  different  persons,  and  indeed  appear*  to  tid  the  true  doctrine  on  die 
'SH^ct.-~2.  Both  paru  of  the  description  of  ^ftte  fishery  seem  dtspulaMe. 
— Though,  for  the  sake  of  distinedon,  it  might  be  more  convenient  to  aporo-, 
V^s^ free  fishery  to  the  franchise  of  fishing  m  puHic  rivers  by  derivadon  mfm 
the  Crown ;  and  though  in  othei-  eountries  it  may  be  SO  considered;  yet^  fWmi 
die  language  of  our  books,  it  seems,  as  if  our  taw  practice  had  extended  this 
kind  of  fishery  to  aXL  streams  whether  private  or  fnMc,  neither  the  !U|i8ter 
l^othet  books  professing  scny  discrimination.  Ko.  95.  b.  Plt2h. )(.  B.  f  8. «. 
™.  Abr.  Asir.  4M.  4  E.  4.  28.  17  fi.  4.  6.  b.  7.  a.  7  H.  7.  13.  b.  C». 
^'^^  554*    1  Ventr.  122.    3  Mod.  97.    Carth.  285.    Skimu  677.    Again,  it 

is 
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man  be  disseised  of  a  mannor  whereunto  an  advowson  is  appen- 
dant, he  may  present  mito  the  advowson,  before  he  enters  into 
the  mannor;  and  the  reason  of  this  diversitie  is,  because  in  the  case 
of  the  common  it  should  be  a  prejudice  to  the  tenant  of  the  soile: 
for  if  the  disseisee  might  do  it,  the  disseisor  also  might  put  on  his 
cattle,  which  should  be  a  double  charge  to  the  tenant,  but  not  so 
.of  the  advowson. 


Sect.  185. 


A  LSOy  if  a  man   will  acknowledge  himself e  in  a  court  of  record 
to  be  a  villeine,  who  was  not  a  viliein  before,  such  a  one  is  a  villeine 

in  grosse  (i). 

Bract.  Ub.  i.  H^HIS  is  intended  in  some  action  brousht  against  him  that 

Srf'  ^'   f  I    8  made  such  confession,  [p]  or  where  he  is  brought  into  cooit 

neta!"'  i?c.^.  ^y  course  of  law;  for  if  he  commeth  into  the  court  eztrajudicialiy, 

43  £<  3»  4-  b.  ^^^  QOt  by  any  due  course  of  law,  such  confession  is  without  war* 

19  £.  a.  tit.  rant  of  law,  and  bindeth  not  the  partie,  because  the  court  had  no 

Vil.  34«  warrant  to  take  it.     But  if  a  precipe  be  brought  against  one,  he 

18  Eh  4*  99*  may  confesse  himselfe  villeine  to  an  estranger,  and  that  he  holds 
^6  Am  fia^^  ^^  ^^^^  ^^  villenage  of  him,  and  this  is  good  and  shall  bind  him. 
37  Ais!  17.  -^^  ^^^^  ^^^  ^^^^^  ^^  demandant  reply,  that  he  the  da^  of  hk 
ti  H.  4.  i6»  in  writ  purchased  was  a  freeman  (s),  ana  thereupon  issue  la  taken, 
apMtle.  and  he  is  tryed  to  be  free,  vet  he  shall  remame  viUeine  to  the 
(ft  Ko.  Abr.  stranger  in  respect  of  his  conression. 

^\  3.  tit  VilJ.  6. 

19  H.  6. 3a.  b.        If  a  writ  of  nativo  habendo  be  brought  against  one,  and  the 

plaintiffe,  as  he  ought,  offereth  in  his  count  to  prove  the  villenage 
by  the  cousins  and  kindred  of  the  defendant,  and  Uiereupon  pro- 
duceth  the  uncles  of  the  defendant,  who  upon  examination  con- 
fesse themselves  to  be  villeines  to  the  demandant ;  this  confesDon, 

being 

is  true,  that  m  one  case  the  court  he\A  free  fishery  to  import  an  exclusive  right 
equally  with  several  piscary^  chiefly  relying  on  the  writs  in  the  Heg*  95.  b. 
and  the  43  £.  3. 94.  But  Uien  this  was  only  the  opinion  of  two  judges  against 
one,  who  strenuously  insisted,  that  the  word  l^era  ex  vi  ierminij  impHecfcoM- 
mofi,  and  that  many  judgments  and  precedents  were  founded  on  lord  Coke's 
so  construing  it.  2  Salk.  637.  Cartn.  385.  That  the  dissenting  judge  was 
not  wholly  unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two 
determinations  a  little  before  the  case  in  question.  See  Upton  and  Dawldms 
3  Mod.  97,  and  Pedke  and  Tucker  cited  in  Cartli.  286,  in  marg.  We  may  add 
to  this  the  three  cases  cited  by  lord  Coke  as  of  his  own  time;  and  that  there 
are  passaffea  in  other  books  which  &vour  this  distinction.  See  Cro.  Cha.  544. 
17  £.  4.  6.  b.  7.  a»  7  H.  7.  13.  b. — ^These  remarks  on  several  and  free  ^fidiery 
xnay  serve  the  student  as  a  notice  of  the  doubts  on  the  subject,  and  also  aaaist 
in  any  future  discussion  for  removing  them;  which,  in  truth,  is  the  whole  scope 
of  the  annotation.— [Note  181.] 

(i)  See  ante  117.  D.  n.  3. 

(a)  This  replication  was  given  by  the  37  E.  3.  c.  16,  before  which  statute 
the  plea  of  bemg  a  villein  to  a  stranger  to  the  writ  could  not  be  denifd.-«» 
[Note  183.] 
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beine  entred  of  record,  doth  so  bind,  that,  albeit  they  were  so 
free  oefore,  they  and  the  heires  of  their  bodies  are  by  this  confes- 
sion bond  and  villeines  for  ever,  for  the  uncles  came  in  by  due 
course  of  law  in  an  action  depending  in  court. 


Sect.  186. 

j4LS0,  a  man  which  is  villeineis  called  a  villeineii),  and  a  woman 
which  is  villeine  is  called  a  niefe;  as  a  man  which  is  outlawed  is  called 
outlawed,  and  a  woman  which  is  outlawed  is  called  waived, 

<■  JQ'IEFE^  or  Naifef  is  in  Latine  naturalise  seu  nativoy  because 
for  the  most  part  niefes  are  bond  by  nativitie. 

^*  A  tooman  tohich  is  outiatoed  is  called  toaived.**  r.  K.  B.  161 .  s. 

Waived^  wuviata^  and  not  ntlegata  or  edex,  for  that  women  are  I^gut.  i39,& 
not  swome  in  leets,  or  tomes,  as  men  which  be  of  the  age  of  twelve  ^^'30^°' 
yeares  or  more  be;  and  therefore  men  may  be  cslleauilegatie  id  Bract  1. 3. 
€sti  extra  legem  positiy  but  women  are  xoaiviataj  id  esty  dmlicta,  tract,  s.  c*.  is, 
left  out  or  not  regarded,  because  they  were  not  swome  to  the  law ;  >3-  Reta^fib.  1. 
wherein  it  is  to  be  noted,  that  of  ancient  time  a  man  was  not  said  ^^Tjtk  ^^  ^ 
to  be  within  the  law,  that  was  not  swome  to  ihe  law,  which  is  statbunT^ 
intended  of  the  oath  of  allegiance  in  the  leet  ^4).  Resjitorig.iaa. 

And  the  outlawrie  of  a  woman  is  legally  called  toaioiaria  (sitoLAbr. 
mulieris.  '  ^4-) 


rl23:i  (^  Sect.  187. 


j^  LSOf  if  a  villeine  taketh  a  free  woman  to  wife,  and  have  issue 
betweene  them,  the  issues  shall  be  villeines*    But  if  a  niefe  taketh  a 
freeman  to  her  husband,  their  issue  shall  be  free. 

*  This  is  contrarie  to  the  civill  law;  for  there  it  is  said,  partns  sequitur 
ventrem*(i). 

OURC UL US  Mum  alimentum  h  siipite  capit, poma  tamen  edit  Forteacoe, cap. 
*^    sua.     The  siens  (2)  takes  all   his  nourishment   from  the  4a- OlaDv.Ub.5. 
stocke,  and  yet  it  produceth  his  own  firuit.  m  R 1  oonoi 

xege  Sboiuni  in  tbesanr. 

Si 


(3)  and  nief'm  L.  &  M.  &  Roh. 

(4)  See  ante  68.  b.  n.  1,  s,  to  which  add  post  172.  b.  Spelm.  Gloss.  Yoc. 
FtdelUas.  8  Inst.  73.  Britt  cap.  29.  Cow.  Inst.  1.  2.  t.  3.  s.  14*  Flet.  1.  2. 
c.  53. 1.  3-  c.  16.  Mirr.  c.  3.  sect.  35.  7  Co.  6.  b.  7.  a.  Calvin's  case  T^t. 
Biblioth.  Polit.  4th  ed.907.    EUesmere's  argument  in  Calvin's  case  76. 

(1^  Th>  sentence  between  the  stars  is  not  in  L.  and  M.  Roh.  or  P. 

(a)  Siensy  or,  according  to  the  modem  spelling,  cion,  signifies  the  shod  of  a 
tree,  and  is  derived  from  the  French  yiori  scion,  which  is  the  same  as  surculus  in 
Latin.— [Note  183.] 
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[f]  Lib.  Rub.  [q]  Si  fuis  (k  servo  pflire  nqita  sii  et  tnatre  UberA^  pro  servo  redr 

cap*  77*  datur  occtsus  in  ea  parte  ;  quia  semper  d  patre  non  h  matre  ganera^ 

tionis  ordo  texiiur.  Si  pater  sii  liber  et  mater  ancUla^  pro  Uhero 
[r]  Fortescae,  reddaiur  occistis,  [r]  Lex  Anglue  nunquam  mutris^  sed  semper 
ubi  wpra-  patrisy  condiiionem  imitaripartumjudicat. 

[i]  Herewith  [s]  The  husband  and  wife  are  all  one  peraon  in  lavr,  and 

ogreeth  Brittoo,  the  niefe  marrying  a  freeman  is  infrancfaisea  daring  the  cover- 
fot.  78.  b.  (ufe  (3);  and  tnerefore  by  the  oMmmon  law  otEn^ndj  the  iMiie 

is  free  (4). 
m  Bnct.  lib.  4.       [t]  Si  mulier  seroa  copulata  sit  liberoy  S^c.  quod  partus  hahdnt 
fbi.  398.  b.  hareditatemf  et  mater  nuttam  dotem,  quia  mortuo  xnro  euo  Uero 

Idem,  lib.  1.        y^^  |„  pristinum  statum  servitutiSf  ntsi  kneres  ei  dotemjecerit  de 

SRifl  ^«  «      erati^  (5).    And  when  a  bondman  marrieth  a  free  woman,  they 
Xdinror,  cap.  a.      *'ti^*''  •*  j*  •         •  a        ^       ^ 

fleet.  s8.  Ai^  &U  one  person  m  law,  and  dua  anvaue  tn  came  una,  and  uxor 

suUeeta  est  vtro»  et  sub  potestate  viri  (6). 
[tt]  Bract  lib.  4.       [u]  Observatur  in  com'  Comuhia  de  tali  anuuetudiuey  muB  talis 
^'^1^'  esty  qubd  si  liber  homo  ducat  nativam  aUquam  in  ux&rem  ad Ubemm 

tenementum  et  Uberum  thorumy  si  ex  ed  du4B  procreantur  JiUiBy  tuia 

erit  libera  et  altera  villanay  ^uia  ibi  partiti  sunt  pueri  inter  lOerum 

pairem  et  dominum  uxoris  vUlanar* 
[si  Glan^  U^       [']  Q^  Mr)  procreantur  ex  natvod  unius  et  nativo  alteritUf  pr^ 
5.  ca^  $.  perMonabiliter  isUer  daminos  sunt  dimdendi. 

Feitewae^  m  TMs  is  contrary  todie  civiU  law:*    (7)  For  true  it  ii,  that  by 

«l>^4«-  tiiat 


^mmmmmr^mr' 


is)  According  M>  F4t2sherbert,  the  marriage  enfranchises  the  wosa^Mjareoeri 
he  cites  as  an  authority  Britton,  who  considers  it  as  a  ne^ligou^e  in  dia 
lord  not  to  have  prevented  the  marriage.  F.  N.  B.  78.  G.  Brit.  79.  b.  But 
Bracton,  in  the  passage  cited  by  lord  Coke  two  or  three  lines  further,  confines 
the  enfranchisement  to  the  coverture,  a&d  there  are  several  authorities  which 
concur  with  him.  Bro.  VittenAge  23.  Pasch.  33  £.  3.  Statham  tit.  ViSent^^ 
Fitz.  Abr.  Villenage  si.  30.  46.  Lord  Coke  was  aware  of  this  contrarieC^  m 
the  books ;  for  in  a  subsequent  part  he  takes  notice  of  it,  but  calls  the  opinion, 
thftt  the  enfranchisement  ceases  with  the  coverture,  the  better  ooe.  Po9t. 
I3@.  b.  137.  b.  However,  he  inclines  to  except  the  case  of  the  nief 's  manyxng 
with  her  own  lord.  But  even  this  i»  d^ied  by  Perkins.  Perk.  sect.  314.  It 
is  a  strong  argument  against  this  latter  writer,  ths^t,  in  other  cases  of  conttruetive 
manumissions,  though  m  some  the  ground  of  inference  was  not  so  strong  as  tfae 
lord's  marriage  with  his  nief,  the  enfranchisement  was  perpetual.  It  is  a  sdA 
more  forcible  reason,  that  reviving  the  slavery  on  the  lord's  death,  if  he  left  an 
heir  by  his  nief,  would  have  necessarOy  induced  th^  unnatural  consequoiKe  of 
makiQff  the  mother  the  slave  of  her  own  issue. — [Note  184.] 

(4)  It  was  unnecessary  to  resort  to  this  reason  to  prove  the  issue  of  audi  i 
TSfrnmnsLge  free;  the  rule  of  our  law  being,  that  the  child  shall  follow  the  &lfaer*s 
condition;  contoiquentlv,  whether  the  mef  was  free  or  bond  during  the  coverture, 
made  no  difference  to  her  issue. — fNote  185. J  , 

is)  In* the  chapter  of  dower  lora  Coke  represents  a  nief  man^rin^  a  free-asan 
to  De  dowable.  Ante  31.  a.  But  this  passage  from  Bracton  is  direct  to  the 
c^Atrvy-'  Perkins  distii^guiBhes,  allowifig  dower  to  the  nief  ftom  a  strat^erf 
bpt-not  from  her  lord.    Perk.  sect.  314. — [Note  186.] 

(6)  Here  lord  Coke  omits  exjplaining  what  effect  the  marriage  of  a  villein  with 
a  me-woim  has  on  his  condition.  As  Britton  writesi,  if  the  Tillein  marries  fais 
own  ladi^y  it  enfrapchises  him  for  ever.  Brit.  78.  b.  If  the  marriage  is  with  any 
other  womanf  it  is  clear,  from  X4ttleton's  declariz^  the  issue  villeins,  that  the 


^thcHT  remained  a  slave  as  before. — [Note  1 87.] 

(7)  This  difference  between  OUT  &nd  the  ciyil  law  is  the  subject 


of  the  chapter 


L.a.  C.  11.  Sect.188.    OfVillenage.  [123. a. 

diat  IfLwpartui  tequUur  ventrem^  as  well  wbere  a  free  roan  takes  a 
bond  woman  to  wtfe,  as  where  a  bondman  takes  a  free  woman  to 
wife.  In  the  first  case  the  issue  is  by  the  civill  law  bond,  and  in 
the  other  free;  both  which  cases  are  contrarie  to  the  law  of 
England.  But  this  is  no  part  of  Littleton;  and  therefore  we  in 
this  manner  pass  it  over. 


Sect.  188. 

jd  LSO,  no  bastard  may  be  a  villeinet  unless  he  will  acknowledge  him" 
"^  selfe  to  be  a  vitletne  in  a  courT  of  record;  for  he  is  iii  law  quasi  null! us 
filius,  because  he  c^umot  be  heire  t0  any. 

^  T^ULLtUS  [a]  J^iusJ'     Cut  pater  est  pojnduSf  pater  est  [a]  Vide  Sect, 

siU  nuBus  et  omnis.  899-  *SR.  i. 

tit.ViU«ina«.  . 
{Ante  3.  b.     Po»t.  944.  b.) 

Cm  pater  est  poptduSf  uou  habet  ills  patrem- 

it]  Some  hold  that  the  bastand  of  a  niefe  shall  be  a  viUelne.  N  Bract.  Vh.  i« 
And  others  bold,  that  if  a  villeine  hatha  bastard  bv  a  w#num»  [P;  ^'  ^    ^^^^ 
and  after  manrieth  the  woman,  that  this  haatard  is  a  viUeiAe.    But  Britton^foMt 
the  Jawiscontrarjrin  bi>tfax:ases;  for  in  both  cases,  the  issueby  the  [c]  99  £.  g.  34. 
commoa  Jaw  is  tt  bastard  ^^^i  ^anse^^nently,  guasi  mlUujs^lius^  as  43  ^-  9*  4* 
IMli^km^exa  saitb-    {i^J  Thou^  ^  bastard  be  a  rqpnted  sonne,  Britton.iii)t 
yet  is  he  not  such  «  sonnej  an  capsidaratipo  wb^of  an  use  f^^gg^Kt 
can  be  taysedf  for  the  reason  that  Littleton  here  yields;  be-  0ier374. 
cause  in  jadgment  of  Jaw  he  is  ndliMs  fiiw.     [e}  (8)  And,  \t\  igsai^. 

Pier  8fi6. 
H^IU.  Bier  313.      18  Ellz.  Pier  3,45. 

for 


ipi  tttm*      wi'iwiimii^  m^mim^^mm^mrv^ 


in  Fortesc  de  Laud.  L«g.  AngL  cited  in  the  margin.    See  also  mr*  Selden's  and 
mr.  Gregor  s  notes  in  the  Svo.  ed.  of  i775.'^[KQte  188.3 

(8)  This  point  was  so  held  in  Worseley's  case  of  S3  £li&  in  Djreri  which 
lord  Uoke  refexs  to  in  the  macgin.  4^cording. to  Dyer  judge  Peruua  was  of 
a  contrary  opinion.  But  Anderson,  who  rqiorts  the  same  case,  iafonns  uSt 
that  ihe  juttees  were  agreed.  1  And.  75.  Xn  the  queen  agsinst  au  illegitimate 
son  of  air  Jc^  Perrot^^nd  in  f  rampton^againat  Gencardi  two  subsequent  cases 
of  the  same  reign,  ihe  judges  recoffuiaad  the  doctrine.  3  BoL  Abr.  785.  791, 
and  Mo.  735.  However,  )t  should  be  observed,  that  thou^  a  bastard  is  not  a 
son  for  whpm  the  consideration  of  Uood  will  raisfi  an  use,  yiel^  on  .an  estate 
otherwise  effoaually  ^passed*  an  use  may  lie  as  w<eU  dedo,red  to  a  bastacd  "bAof 
in  esse  and  sufficiently  desoribed  as  x6  another  person:  and  so  jftolle  in  ius 
ABbridgment.states  toe  law  to  .he*  but  at  ibe  same  time  cites  the  .case  .of  Fcamp^ 
ton  and  Gerrard  as  detecmined  4to  the  xontra^*  a  Ro*  Abe.  791.  Gilb«  m 
Uses  207.  The  reason  why  the  use  to  the  bastard  is  bad  in  the  first  instancy 
and  good  inxhe  seoond,  depends  on  the  .comroon>  hut  perhaps  obscure,  .distinct 
tloQ,  between  uses  raised  bytnmgwutatiffp  of  the  jMssession^  fii^  on  a&offinent; 
granttfin^i  or  common  reoemeryy^^d  those  Taised  without,  as  a  ooveaant  to 
stand  seised,  or  bargain  and  sale;  or,  to  .eayuress  it  in  more  Jntelligible  terms,, 
between  dedannji^ugag  on  iiiNMsassion  or.astate.actoalljr  trasijferri^  to  a  ihir^ 
person^  and  dedlaring  thom^oaa  pmspgrinoar  ^astat/^ratameo^  intlie^r^  hims^ 
In  the  fprmar  case  the  eat^  is  passed  compieta^y^Qm  the  grantor  or  donox> 

without 


123.  b.]  Of  Villenage.        L.  2.  C.  11.  Sect- 188. 

(^  for  the  same  reason,  where  the  statute  of  33  H.  8.  Pi  2371 

of  wills,  speaketh  of  children,  bastard  children  are  not  I     w    J 

within  that  statute,  and  the  bastard  of  a  woman  is  no 

child  within  that  statute,  where  the  mother  conveys  lands  unto 

him. 

r/1  Trin.  18  E.       \/]  I^  ^'^^^  found  by  verdict,  that  Henry  the  sonne  of  Beatrux, 

K  rot.  61.  Bedfl  which  was  the  wife  of  Robert  Radxvdl  dfeceased,  was  bom  per 

coram  rege.         undecim  dies  post  uUimum  tempus  legitimum  mulierUms  constUutum. 

(Croj  J*"-  6^'  And  thereupon  it  was  adjudged,  qubd  dictus  Henricus  did  non 

Gwib  aSi!*       '^^  J®*"*  p;^i«:ri  Roberti  secundum  legem  et   consuetudinem 

Palm.  9.)  AnglicB   constitut' {l).      Now    legitimum   tempus   in    that   case 

app<Nnted 


without  the  aid  of  a  court  of  equity;  and  therefore  it  is  immaterial,  whether  the 
use  declared  on  the  estate  is  gratuitous  or  not,  it  being  sufficient  that  the 
grantee  or  donee  receives  it  coupled  with  a  trust  or  use.  But  in  the  latter  case 
tiie  transaction  rests  in  covenant  or  agreement  between  the  covenantor  or 
bargainor  and  the  cestui  aue  use ;  and  if  the  covenant  or  agreement  was  not 
founded  on  the  consideration  of  blood  or  a  valuable  consideration,  such  as  mar- 
riage or  money,  our  courts  of  equity,  which,  till  the  37  of  H.  8.  had  the  sde 
cognizance  of  uses,  would  not  interpose  to  compel  the  performance.  In  iewer 
words,  chancery  would  enforce  uses  annexed  to  a  perfect  gift^  however  gra- 
tuitous they  might  be,  but  not  those  resting  only  on  a  naked  contract^  irithoot 
even  so  much  as  the  consideration  of  blood  to  maintain  them*  The  authorities 
in  proof  of  this  distinction  are  abundant ;  nor  do  we  know  of  any  seeming  to 
impeach  it,  except  the  single  case  of  Fram^ton  ^nd  Gerrard  idready  cited 
from  Rolle,  which,  if  it  did  turn  on  such  a  pomt,  is  sufficiently  controuled  by 
other  cases  to  make  the  doctrine  indisputable.  Mo.  102.  Ow.  40.  1  Leon.  197. 

I  Co.  176.  b.  W.Jo.  346.  Cart.  143.  la  Mod.  161.  Gilb.  on  Uses  113.  307. 
Add  to  this  the  disfavour  of  our  law  to  bastardy,  in  not  recogniztng  any  but 
legitimate  blood  to  be  a  good  consideration,  and  the  whole  secret  of  the  rule  as 
to  uses  to  bastards  wiU  be  disclosed.  On  a  covenant  to  stand  seised,  an  use 
will  not  rise  to  a  bastard ;  because,  the  use  depending  on  contract,  some  consi- 
deration is  requisite,  and  law/id  blood  and  marriage  are  the  two  considerations 
peculiar  to  such  a  covenant,  which  necessarily  excludes  bastardy.  But  on  bar- 
gains and  sales  of  land,  in  which  the  essentia  consideration  to  raising  an  use  is 
money  or&prieef  or  on  any  conveyances,  on  which  the  estate  being  passed 
out  of  the  erantor,  and  therefore  not  depending  on  his  contract,  uses  may  be 
declared  without  any  consideration,  bastards  stand  precisely  on  the  same  loot- 
ing wiUi  other  persons,  and  are  equally  capable  of  having  uses  limited  to  them. 
To  give  the  sum  of  this  elucidation  in  one  sentence,  where  the  use  will  not 
rise  without  the  consideration  of  blood,  if  derived  through  any  but  the  pure 
channel  of  marriage,  however  near  the  blood  may  be,  it  will  not  avaiL — 
[Note  189.] 

( 1 )  Lord  Hale,  in  a  note  on  a  passage  about  legitimacy  in  fol.  8.  a.  gives  a 
fuller  extract  of  this  case  from  the  record,  than  is  here  expressed.  His  words 
are  these :  Trin.  18  £.  1.  Coram  rege,  rot  13.  Bedford,  et  M.  32,  33  E.  1. 
rot  3.  In  assise  by  John  Radwell  against  Henry  son  of  Beatrice,  toho  was  tci/e 
of  Robert  RadxjoeU,  quia  compertum  est,  qu6d  dictus  Henricus  fuit  natua  per 

I I  dies  post  40  septimanas,  quod  tempus  est  usitatum  mulieribus  pariendi,  ex 
quo  praedictus  Robertus  non  habuit  accessum  ad  praedictam'Beatricem  per 
unum  mensem  ante  mortem  suam,  praesumiter  dictum  Henricum  esse  bas* 
tardum,  ideo  judgment  Jor  theplainttffi  Hal.  MSS. — If  this  state  of  the  case 
is  correct,  lord  Coke's  is  erroneous  in  several  particulars  of  consequence. 
1.  He  is  short  in  not  expressing,  that  the  record  mentions  ^/^rfy  toeeis,  and  so 
leaving  it  to  be  deemed  an  in^irence  of  his  own,  as  which  it  hath  been  accord- 
ingly treated.    2.  He  bxceeoi  the  record,  by  representing  it  to  style  that  fimg 

llie 
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appointed  by  Iflw  at  the  farthest  k  tdtik  moneths,  or  forty 

weeks; 

die  latest  for  a  woman's  going  with  child,  when  the  record  only  calls  it  the 
tfnoi/ period.    3.  Hlf  whoSy  omits  the  huftband'd  haying  had  no  access  to  the 
^»i/bjor  one  rnonth  hifbre  his  death;  d  fact  Tery  AiateHa),  it  being  very  easy  to 
allow  eieven  days  after  the  usual  time,  btrl  requiHng  a  strong  case  to  warrant 
extending  suth  liberality  to  nearly  six  nyeeks.    4.  The  word  preesumitur^  which 
lord  Goke  passes  ov^r,  is  of  importance ;  ftfr  it  indicates,  Aat,  notwithstanding 
the  great  excess  of  time,  it  was  conceived  it  create  only  a  presumption  for  the 
iiasiardy,  and  consequently,  if  very  cogent  circumstances  to  account  for  th^ 
proiraclion  of  the  birth^  and  in  favour  of  the  wife'6  chastity,  had  dccnrred, 
the  judgment  might  have  been  fbt  the  legitimacy.     So  far  we  had  advanced, 
when  on  looking  into  Relle^d  Abridgment,  we  fonnd  the  same  ancient  case  of 
Radwell  more  at  large,  than  either  in  lord  Coke  or  lord  Hide.    But  R6lle 
i^ees  with  the  former,  SA  well  in  respect  to  tiie  ree^d's  not  niendoning  the 
^ty  weeks,  as  to  its  stating  the  birth  to  be  eleven  daVs  after  i!he  laiesi  tvMe  ih 
iawjbr  d  won/um'i  going  mtn  child;  and  as  f^Om  Rolie s  particularity  he  seems 
to  have  moM  mhiutely  attended  to  the  record,  his  antnority,  tiA  the  whole 
record  appe^M,  seems  most  decisive.    However  the  two  last  particnlai^,  th 
whioh  lord  Coke  differs  from  lord  Hale,  Mill  remain,  to  which  Rolle  adds  these 
fwtfier  cireumstorices :  that  the  husband  languished  ofajkver  a  long  time  before 
his  deaih;  that  on  the  taking  of  an  inquisition  afterwards  in  the  cOurt  of  a  lorc^ 
of  whom  he  held  hmds  by  knight's  servrce,  the  toffe  stoore  she  was  not  pregnant^ 
aaid  to  prove  it  otfeovei^d  he»elf  n»  opeA  court ;  and  that,  rh  conseqnence  of 
aH  thk,  the  lord  received  a  collateral  relation  as  heir.    The  words  describing 
the  wife's  exposure  of  heY  person  are  ren^arkable ;  for  the  record  states,  that 
riie,  being  interrogiMed,^rd^ea^o  asserebedy  seno/n  ese^  pragnantem ;  dy  ut  hot 
omnibus  nutnifh^UfUiteiy  vestes  suas  ad  tttnkam  txuebat^  ei  in  ^lend  curia  sic 
ie  ffideri  pefmisit*    1  Ro,  Abr.  356.  pi.  J,  and  18  ft.  1.  i^ot  13,  ih  B.  R.  there 
cited.    It  reflects  ^at  discfecDt  on  the  lotd^a  court,  which  peMltted  such  a 
gren  indieceiicy  \  arid  sCiH  Mofe  on  the  kill's  judges^  who'  sirfiered  it  to  b6 
recorded  as  one  of  thie  grotuicb  fof  a  verdict  before  ttiem.    Now  laudably  con^ 
trariant  is  liio  preceding  on  the  itr9C  de  ventre  inspiciendo.    This  remedy  for 
the  heir  against  the  pretence  of  pregnancy,  so  well  xhown  to  be  of  earlier  date 
than  the  refen  of  EdM^flird  the  first,  as  it  was  filmed  in  the  tiiAes  of  Bracton, 
BritCon,  and  Flecn,  delicately  requires  the  widow  to  be  inspected  by  a  jury  0/* 
her  own  seMif  aind  weugh  m  subse<nient  times  the  sheriff  was  ordered  to  summon 
a  jury  Ostnpoved  both  of  men  and  women,  yet  still  the  stc^eh  was  to  be  made 
by  the  latteir  only.    Bract  6g.  a.   Brit.  165;  b.    Flet.  lib.  1,  c.  15.    Re^«  Br. 
Orig.  %*yf.  4L    What  harsh  ideas  of  the  fnAetf  might  we  be  led  to  adopt,  if  the 
eady  introducikm  of  tfae  writ  de  ventre  inspiciendo  did  not  d^iteoh^traf e,  that 
the  tmseemly  tetoti  we'  are  observmg  npoi^  was  a  singidafityy  tfnd  s6  many 
ether  testimonies  of  a  more  advcmeed  refinem^iSt  in  judicial  proceeding  did  not 
concur  to  resoi^  Ihe  age  of  oVMr  Ei^giish  Justinian  from  the  imspicion  of  a 
general  prafiee  of  sueh  iHirbarism.    Let  ns-^en  suppose  the  record  to  be  as  it 
tt  m  RoUe ;  wMck  is  the  iliore  probable  to  be  t^e  truth,  be<^anse  a  coniem« 
porary  jttd^e,^  who  reports  its  having  been  produced  on  a  trial  of  legitiraady, 
represenfe  it  miich  in  Ule  same  ^ay.   Cro.  Jam.  541.    But  Still  it  will  not 
warrant  lord  Coke's  inferring  from  it,  thatjbrtu  vseehs  constitute  the  latest  time 
our  \»m  idfow9  fer  a  woman*s  gbing  witli  child.    Oa  the  contrary,  no  parti- 
cular time  being  *KBiitioAed,  i^^Af  period  wa»  meant,  must  be  found  out  through 
sottia  ether  msmumf;  and  as  llhe  recoil  stated  other  unfavourrfvle  circumstances 
be^es  the  ex^em  of  <ime,  and  that  i^jur^prefttmed  against  the  child's  being 
the  iesae  '(6i'ti»  deceased  hnsbfeind,  it  seems  ^r  to  suppose,  that  the  law  waa 
nntosloed- Aol>  fOl^  so  strictf  in  the  time  alluded  to,  whatever  that  time  might 
be,  as  indiscriminately  to  ccmdemh  as  illegitiinate  a^l  children  not  booa  within 
Vol.  I.  1  i  it, 
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weeks  (2);   but  she  may  be  delivered  before  that  time,  iHiick 
judgement  I  thought  good  to  mention.    And  this  agreeth  with 

that 


it,  but  rather  to  consider  every  excess,  unless  very  extraordinary  indeed,  as 
only  raising  a  presumption  against  them.  This  conslructios  is  dearly  Riost 
consistent  with  the  terms  of  the  record  in  question.  In  the  next  note  we 
shall  attempt  to  satisfy  the  reader^  that  the  rule  resulting  firom  it  is  moat  con- 
formable to  other  precedents  and  authorities,  as  well  as  to  the  reason  of  the 
thine.  After  the  case  of  Radwell  from  the  record  of  £•  i.  lord  Hale  gives 
the  four  following  cases : — Rot.  Pari.  9  £.  2.  m.  4.  Gilbert  de  Clare  comes 
Glouc  obiit  30  Junii  7  £.  s..  in  parliamento  tent,  quindena  Hil.  9  £.  a*  tkt 
sisters  and  coheirs  pray  livery.  MatUda,  quae  fuit  uxor  comitia,  pretends  to 
be  big  by  the  earlf  whick  tvas  accordingly  Jbund  per  inquisitionem.  jTke  cukdn 
replyy  that,  si  comitissa  praggnans  esset,  tantum  tempus  elapsum  est*  ut  aecun- 
dum  cursum  pariendi  non  potest  dici  imprsegnari  a  comite.  Yd  the^  eomld  not 
obtain  livery  till  Pasch.  10  £.  3.  but  the  question  hung  in  deUberatwon. — Note 
18  R.  2.  %mere  a  'woman  in  such  a  case  immediately  afier  the  death  of  ikejrst 
husband  took  a  second  husband,  and  had  issue  bom  forty  tseeks  and  etetfcn  da^s 
after  the  death  of  thejirst  husband,  and  it  toas  held  to  oe  the  issue  cftke  secmd 
husbands — M.  17  Jac.  B.  R.  Alsop  and  Stacey,  Andrems  dies  of  the  jdme. 
His  tvife,  toho  xvas  a  lewd  xvoman,  ts  delivered  oJt  a  childjbrtu  toeeks  and  ten  aeyt 
after  the  death  qfthe  husband.  Yet  the  child  toas  adjudged  t^itimate  amd  heir  U 
Andrews;  for  partus  potest  protrahi  ten  days  ex  accidente«— M.  4.  Car.  in  Cor. 
Ward,  and  afienwirds  P.  5.  Car.  B.  R.  Thecar  marries  a  lewd  toomam^  bmt  *ke 
doth  not  cohabit  x»ith  him,  and  is  suspected  qfincontinency  faith  Duneamb^  Theoex 
dies;  Duncomb  within  three  toeeks  after  the  death  tf  Thecar  nuurries  kerg  heo 
hundred  and  eighty'^me  days  and  sixteen  hours  after  his  death  she  is  delivered  ef 
a  son.  Here  itvxu  agreed,  1 .  If  she  had  not  married  Duncomb,  mtkout  awesOea 
the  issue  should  not  be  a  bastard,  but  should  he  adjudged  the  son  t^  jThecar, 

2.  No  aoerment  shall  be  received  that  Thecar  did  not  cohabit  taith  the  toj^« 

3.  TAotfgi  it  is  possible,  that  the  son  might  be  begotten  after  the  husband's  death, 
yet,  being  a  question  qfjact,  it  toas  tried  by  a  Jury,  ana  the  son  wujomnd  to  he 
the  issue  of  Thecar.  Hal.  MSS. — ^Lord  Hade's  case  of  £.  a.  appears  verr 
extraordinary,  the  time  from  30  June  7  £.  a,  when  the  earl  of  Glouceato'  died, 
to  the  quindene  of  Hilary,  or  29  Jan.  9  £.  a,  when  the  livery  to  bis  aisterwtf 
further  postponed  in  parliament,  being  Haithin  one  day  qf^  a  year  and  seen 
montJis  ;  which  is  a  much  later  date  for  the  delivery  of  a  live  child,  than  H^ 
most  liberal  in  their  calculations  have  hitherto  assigned.  However,  on  readkf 
the  printed  copy  of  the  original  record,  in*the  roUs  of  parliament  lately  pub- 
lished, we  find  lord  Hale's  note  quite  accurate.  See  Hot.  Pari.  v.  1,  p.  J5^ 
As  to  the  case  of  R.  2,  it  confirms  the  doubt  we  have  elsewhere  atated  of  the 

X'  lion,  that,  if  a  widow  marries  again  and  has  a  child  within  nine  mootin 
r  the  death  of  the  first  husband,  the  child  may  dioose  his  figidber;  and  is 
an  authority  for  deciding  according  to  the  proof  of  die  woman's  conditimi  wboi 
her  first  husband  died.  Ante  fo.  8.  a.  note  7.  Terms  of  the  Law,  first  edit, 
tit.  Bastard,  and  Cowel  Inst.  lib.  i.  t.  9.  Lord  Hale's  two  other  cases  azc 
reported  in  several  books,  Alsop  and  Stacey  being  in  Cro.  Jam.  541  •  Godb.  sSi. 
Pakn.  9.  1  Ro.  Abr.  356,  ana  Thecar's  m  Cro.  Jam.  685.  Winch*  71.  Lio. 
TLeo.  177. — [Note  190.] 

(2|  If  our  law  was  really  as  strict  in  point  of  tune  as  is  here  lepreaente^  ^ 
woula  not  sufficiently  conform  to  the  course  of  nature.  Hie  phyaiciaiia^  it  i» 
true,  generally  call  nine  months,  each  beinff  of  thirty  days,  toe  ueual  period 
for  a  woman's  going  with  child.  But  then  Uiey  allow,  that,  as  a  delheiy  may 
be  accelerated  by  accidental  causes,  so  it  is  freauently  protracted,  not  amj  ke 
ten  days  beyond  the  nine  months,  but  to  the  ena  of  the  tenth  month,  and  aont- 
times  for  a  considerably  longer  time.    See  Zacdi.  Quant.  Medico-l^aL  13>.  i> 

tits. 
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that  in  Esdras:  Vade  et  interroga  pregnatUem^  si  quando  inqJc"  4^«draa4.4i. 
verit  naoem  menses  suoSf  adhuc  potent  matrix  eius  retinere  partum  ^^^  PaaciioU. 
insemetipsif    Et  dixi,  Non  potest,  dondne.  SST*^' 

Sect. 


tit*  2.  Justice  therefore  requires,  that,  in  the  case  of  posthumous  children^ 
an  excess  of  the  usual  time  should  not  operate  further^  than  by  raising  a  pro- 
portional presumption  against  the  legitimacy.  The  Roman  law  was  very  liberal 
in  this  respect ;  for  the  decemviri  allowed,  Uiat  a  child  may  be  bom  in  the  tenth 
month ;  and  though  a  lAw  of  the  Digest  excludes  the  eleventh,  yet  the  emperor 
Adrian,  after  consulting  with  the  philosophers  and  physicians,  decreed  even 
for  this,  where  the  mother  was  of  good  ancl  chaste  manners.  See  Dig.  i.  4.  12« 
Paul.  Sentent.  lib*  4,  t.  9,  s.  5.  Nov.  39,  c.  3,  t.  17,  with  Godiofred*s  learned 
notes  on  those  two  texts  of  the  Roman  law.  Cod.  lib.  6,  t.  29,  leg.  3  Aul. 
Gell.  lib.  3,  cap.  16.  Huber.  Prelect,  in  Dig.  lib.  1,  tit.  6.  A  like  liberal  dis-} 
eredon  probably  *  prevails  in  most  countries  in  Europe;  for  an  instance  o£ 
which,  we  appeal  to  a  writer  of  g^eat  authority,  who  reports  a  decision  by  a 
majority  of  judges  in  the  supreme  court  of  Friesland,  by  which  a  child  was 
admitted  to  the  succession,  though  not  bom  till  three  hundred  and  thirty-three 
days  from  the  day  of  the  husband's  death,  which  period  wants  only  three  days 
of  twdi>e  lunar  months.  Sand.  Decis.  lib.  4,  tit  8.  Definit.  10.  Nor  will  our 
own  law,  notwithstanding  what  lord  Coke  advances,  if  the  authorities  are  duly 
collected  and  considered,  be  found  deficient  on  this  interesting  subject.  Indeed 
there  is  a  passage  in  Britton,  which  gives  countenance  to  lord  Coke's  limitation 
of  forty  weeks ;  for  this  writer  excludes  from  the  inheritance  posthumous  chil- 
dren not  bom  within  forty  weeka  from  the  husband's  death.  Britt.  166.  a« 
However,  even  this  writer  seems  to  extend  in  some  degree  beyond  the  forty* 
weeks ;  unless  he  meant  to  voake  the  wife's  conception  exactly  of  equal  date 
with  the  husband's  death,  which  surely  is  not  a  very  reasonable  construction. 
But  without  dwelling  6n  such  a  nicety,  it  is  sufficient,  that  the  principal  of  the 
few  other  authorities  in  our  books  are  against  so  rigid  a  rule.  Bracton  is  very- 
cautious,  illegitimatizine  only  the  issue  bom  so  long  after  the  husband's  death, 
as  to  create  an  improbability  of  its  being  his  child,  without  naming  any  fixed 
period.  Bract  lib.  5,  fo.  417.  b.  As  to  the  determined  cases,  the  only  autho- 
rities of  this  sort,  we  meet  with,  are  enumerated  in  the  preceding  annotation  ; 
and  these  duly  weighed  will  not  be  found,  it  is  apprehended,  to  warrant  lord 
Coke's  conclusion.  Ii^  Radwell's  case,  the  finding- against  the  issue  is  expressed 
to  have  been  grounded  merely  on  presumption  ;  anabesides,  if  we  construe  the 
record  properly,  the  presumption  arose  from  {Hroof  of  the  husband's  non-access 
to  the  wife  for  a  month  befdk'e  his  death.  The  case  of  9  E.  2.  is  an  instance  of 
allowing  so  much  time  beyond  forty  weeks,  that  it  seems  too  strong  to  have 
much  weight;  but  so  far  as  it  can  claim  any,  it  counts. against  lord  Coke«> 
The  case  of  18  Rich.  a.  at  fir^t  seems  full  for  lord  Coke's  rule,  the  child,  thoueh 
born  only  eleven  days  beyond  the  Jiirtv  voeehf  having  been  declared  not  the 
issue  of  the  deceased  husband.  Butwnen  it  is  further  considered,  there  will 
be  found  nothing  to  prove  a  positive  general  role ;  for  it  was  very  special,  the 
widow  having  married  a  second  husband  the  day  aJfter  the  death  of  tne  first,  so 
that  the  question  was  not  of  legitimacy,  but  merely  to  which  husband  the  issue 
belonged.  One  of  the  two  onfy  remaining  cases  considerably  extends  the  time 
beyond  the  forty  weeks ;  for  in  Alsop  and  Stacey,  the  first  of  them,  the  issue  ' 
was  found  legitimate,  notwithstanding  the  lapse  of  fort)  weeks  and  ten  days^ 
and  the  lewd  character  of  the  wife;  and  even  as  to  Thecars  case,  which  is  tne 
other  of  them,  the  issue  having  been  bom  two  hundred  and  eighty-two  days, 
there  was  an  excess  of  the  forty  weeks,  though  but  a  trifling  one.  The  pre- 
cedents therefore^  so  far  firom  corroborating  l6rd  Coke's  limitation  of  the 

lis  ultimum 
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j4  LSO,  every  villein  is  able  and  fret  to  sue  all  manner  of  actions 

against  everie  person,  exeept  agatnst  kU  lord,  to  whem  he  i$  ^ilieine. 

^nd  yet  in  certaine  thifigs  he  ffay  have  against  his  lord  an  action.     For 

he  may  have  against  his  lord  an  action  of  appeale  for  the  death  of  his 

father,  or  of  his  other  ancestors,  whose  heire  he  is. 


L^ 


JBractab.4,  ''  "U  VERY  vOlein  is  able  and  free  to  sue,  SfC.""   [;]  In  u  adka 
b).  196.  J^  brought  by  a  Tilleine  versus  non  damnum,  nan  vaUit  ei 

^?i3^'  ^^'^^'  e^iceptio,  quia  est  serous  aHenus,  ex  quo  nihd  ad  ipsum  ntriim  Uker 

[h]  i4£.4.a.b.  *it  an  serous,    [k]  And  it  is  to  be  observed,  that  ne  that  hath  but 

15  £.  4. 38.  a  particular  estate  in  a  villeine,  as  tenant  for  life  or  for  jeare8» 

to£.  3,  tit.  ghiji  disable  the  villeine,  if  he  brings  an  action  against  him ;  but 

\%\  Ffeu»  lib.  t.  villenagU  non  tenet,  nisi  ex  ore  veri  dwninifuerk  frommeiata. 

(3  lust  tsi)  **  Afpeale.'*  Appdium,  commeth  of  the  Frm^h  word  eifpeBer, 

\k\  Brit.cftp.aa,  that  signifieth  to  accuse  or  to  impeach.    An  appeach»  [k]  an 

to.  38.  BractoD,  appeal,  is  an  accusation  of  one  upon  aaother,  with  a  porpoae  to 

lib.  1,  fo.  6.  attaint  him  of  felonie  by  words  ordained  for  it. 


[t\  18  E.  3. 3a.  **  For  the  death^  [/]  For  a  villeine  shall  not  have  an  Mpeale 
*  'h^  %^^  ^^  robberie  against  his  lord,  for  that  he  may  lawfully  take  the 
M  H^6  tit  ^oods  of  the  villein  as  hisown.  [m]  Aadif  in  ao  appeale  tfdei^ 
Coram  17.  It  be  found  for  the  plaintife,  he  is  infiranchised  ion  ever,  Hsac 
[m]  Fleta,  U.  1,  enim  est,  qu6d  eo  ipso  sunt  k^^usmodi  domini  setvps  tuioe  mmiumi, 
c.  5.  1 H.  4. 9.  cum  de  iyurOsfuerint  convicti*  And  there  is  no  diverside  hoe- 
in,  whether  he  be  a  villein  regardant  or  in  grosser  althoe^  aonie 
have  said  the  contrary. 

S«ct. 


nlOmum  iemptts  partendi,  do,  upon  the  whole,  rather  tend  to  shew,  thai  it  hath 
been  tibe  practice  in  our  courts  to  consider  fbrty  weeks  merely  as  the  more 
usual  time,  and  consequently  not  to  declme  exetrainff  a  discretion  of  aOowk^ 
a  longer  space,  where  the  opinion  of  physidans  or  uie  circumstances  of  the 


ease  have  so  required. — ^In  the  eourse  of  our  enqidries  kito  the  sobjecl 
ttote,  we  were  curious  to  know  the  genend  senUmenIs  of  that  eminent  anatflwwr 
Df .  Hunter  on  diree  interestiBg  questions,  lliese  were,  what  is  the  uswd  period 
for  a  woman's  gomg  with  chila,  whatis  the  earUest  time  for  a  child's  bong  bom 
alive,  and  what  the  latest*  The  answer,  which  he  oU^mgly  returned  throi^  a 
IKend,  we  have  liberty  to  jpubMsh,  and  it  was  expressed  in  the  words  followmg. 
f.  The  usual  period  is  mne  calendar  nunMs;  but  there  is  vety  commonly^  a 
dij^frence  of  one,  tw>,  or  three  vseeks.    s.  A  ehUd  may  be  bom  akoe  ol  any  time 

fhm,  three  months  ;  but  toe  see  none  bom  toith  powers  of  cmdng  to  manko^i,  or 
of  being  reared^  before  seven  calendar  mon^,  or  near  that  time*  At  six  manthe 
st  cannot  be,  3. 1  have  known  a  tsonum  bear  a  thing  d^Sd,  in  aper/bcHy  fsainnd 
foay,  fburteen  days  later  than  nine  calendar  months,  and  bdieve  tno  women  to 
have  been  ddkered  of  a  ehUd  alive,  in  a  natnrat  toey,  db&vetencakndarmonAs 

fhm  the  hour  qfconception^-^lSvito  190*.] 
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A 


Sect.  190. 

LSO,  a  niefe  that  is  ravished  By  her  lord,  may  have  an  appetde  of 
rape  against  him. 


**  T>APE"  [n]  Rafttu  is,  when  a  man  hath  camall  Jmowledge  [n]  Mirror,  ca. 
of  a  woman  by  force  and  against  her  will.  i>  sect.  13,  c.  3, 

de  Rape,  &  cap. 

«  Afpedeofrape:*  By  the  generall  purview  of  the  statutes  [•]  (3 ^Lt  e?.)****" 

that  give  the  appeale  of  rape,  the  niefe  shall  have  an  appeale  of  [•]  w.  i,ca.  13. 

rape  against  the  lord*    [0]  And  it  seemeth  by  the  ancient  authors  w.  a.  ca.  35. 

ot  the  law,  that  this  so  natnous  an  dfence  was  severely  punished  ^  R.  3,  ca,  6. 

by  losse  of  eyes,  and  privy  members;  but  of  old  time  it  was  ^^^'^'^^'^^ 

felony,  which  you  may  reade  at  large  in  the  Second  Part  of  the  [0]  39  h.  6. 1 1^ 

Institutes,  H^.  1.  ca.  13.  titCoroa.  17/ 

t  12471       [p]  0^  And  this  word  r/»e,  which  our  author  here  Bract,  lib.  3, 

^    M  usethy  is  so  appropriated  by  law  to  this  case,  as  without  ^?\  ^^h      ^ 

this  word  (ramat)  it  cannot  be  expressed  by  any  peri-  kf LL  d'  1 

phrasiB  or  circmnlocuti6n;  for  camMer  cog^U  earn,  or  tSelike,  ^Tii      ' 
will  not  serve. 


Sect  191^ 

j^  LSO,  if  aviUeine  be  made  executor  to  another,  and  the  lord  of  the 

vilieine  wa$  i$sdeited  to  the  testator  in  a  eertaine  sum  of  money,  which 

4s  not  paid;  in  this  case,  the  vilieine,  as  executor  of  the  testator,  shall  have 

an  action  of  debt  against  his  lord;  because  heshall  not  recover  the  debt  to 

his  owne  use,  but  to  the  use  of  the  testator. 

■ 

r\  F  this  matter  sufficient  haUi  beene  spoien  in  this  Chapter  (Doc.Plac.388.) 

before..    The  villein  shall  have  an  action  as  executor  against  ai  £.  4*  60.  a. 
his  lord ;  and  it  is  no  plea  for  the  lord  to  say,  that  the  plamtife 
is  his  viltnne;  fbr  he  shall  not  be  enfranchised  by  the  user  of 
this  actio*;  because  he  hath  it  by  a  gift  hi  law  to  the  uaa  of  die 
testator,  and  not  lo  his  owne  use. 


Sect.  192. 

yJ  LSO,  the  lord  may  not  take  out  (f  the  possession  qfsuch  vilieine,  who 
.  is  executor^  the  goods  of  the  deceased;  and  if  he  doth,  the  vilieine  as 
.  executor  shall  have  an  action  for  the  same  goods  so  taken  against  his  lord, 

and  shall  recover  damages  to  the  use  of  the  testator.    3ui  in  all  such 

cases  it  behoveth,  that  tie  lord,  wfrich  is  d^endantin  such  actions,  makeih 
protestation,  that  the  plaintife  is  kis  villein;  or  otherwise  the  vUkine  shall 

be  ufrandused,  although  the  matter  be  found  for  the  lord,  and  against 
.  the  villeinr  as  it  is  said. 

J^  'JPHE  lord  may  ma  take  out  ^  the  possession,  ^c.''    Of  this 
also  sufficient  hath  been  said  before. 

lia  *'And 
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[q]  9 1  £.  4. 4-  b-       **  And  shall  recover  damages  to  the  use  qfthe  testator  J*  [q]  Note! 

1 1  H.  6.  35.  b.     cUunages  recovered  by  the  executor  in  an  action  of  trespasae  ahal 

a  H  A  a  1  ^^  assets ;  and  yet  they  were  never  in  Uie  testator.    Aiid  so  it  is 

1,  H.  4. 6.  ^°  other  like  cases,  as  by  our  bookes  it  appeareth. 

MDoct.^Stud.       [r]  If  an  executor  hath  a  villeine  for  yeares,  and  the  viUein 

Brooke,  lit.        purchases  lands  in  fee,  the  executor  entreth,  he  shall  have  the 

Vilkimge  70.       ^hole  fee  simple ;  but  because  he  had  the  villein  in  auter  dro&^ 

viz.  as  executor  to  the  use  of  the  dead,  it  shall  be  assets  in  his 

(Ante  117-  ^)     hands     Note  a  dhrersity  between  the  quantity  of  the  estate,  and 

the  quality  of  it ;  for  the  law  respecteth  not  the  quantity 

ML.5E.4.61.  of  the  estate;  for  not  onely  [s\^  tenant  in  taile  and  ri247| 

tenant  for  life  of  a  villeine  shall  have  the  perquisite  ^^  I     b   11 

r09iiH-3-^*37-  ^^  villeine  in  fee,  but  [^]  tenant  fpr  yeares  and  tenant 

(Ante  117- a.)     at  will  also  shall  have  it  in  fee* 

But  the  law  respecteth  the  qualify;  for  in  what  right  he  hadi 
the  villeine,  in  the  same  right  he  shall  have  the  perquisite ;  as  in 
the  case  of  the  executor  abovesaid,  and  in  the  case  of  the  bishop 

[it]  41  £.3. 91.    [ttjthat  hath  the  villeine  in  right  of  his  churchi  he  ahall  have 

the  perquisite  in  the  same  right. 

[f]  18  E.  3. 29.        [^]  So  if  a  taan  hath  a  villeine  in  the  right  of  his  wife,  he  shaO 

■have  the  perquisite  also  in  her  right.   But  if  the  purchase  be  after 

issue  had,  then  the  bfiron  shall  have  the  perquisite  to  him  and  hia 

heires;  because  by  the  issue  he  is  intituled  to  be.t^Mnt  by  the 

curtesie  in  his  owne  right  ^ 

Vide  Sect.  193.  "  Protestation^**  [y]  Protestatio,  is  an  exclusion  of  a  cfxndnsion 
^X^}'  ^Q  I  that  a  party  to  an  action  may  by  pleading  incurre ;  or  it  is  a 
bnwkVcase?'*'  sA^^ffuard  to  the  party,  which  keepetn^him  nom  bein^  oondoded 

by  the  plea  he  is  to  make,  if  the  issue  be  found  for  hmi.  But  in 
this  case  without  a  protestation,  albeit  the  issue  be  found  for  the 
lord,  the  villeine  snail  be  enfiranchisedi  aa  it  iqppeaieth  hereafter 
in  this  Section. 


Sect.  193. 

yd  LS  Of  if  a  villeine  nt^h  an  actum  of  trtmme,  or  any  other  aeiiomf 
against  his  lord  in  one  county;  and  the  tordsaith,  thai  he  skaUnot 
be  answered^  because  he  is  his  villeine  regardant  to  his  mannour  in  another 
county  (\)\  and  the  plaintife  saith,  that  he  is  free,  and  of  a  free  estate, 
and  not  a  villein ;  this  shall  be  tryed  in  the  county  where  the  plaintife 
hath  conceived  his  action,  and  not  in  the  county  where  the  muamor  u: 
and  this  is  in  favour  of  liberty .  And  for  this  cause  a  statute  mas  made 
anno  9  R.  2.  ca.  2,  the  tenor  whereof foltonpeth  in  thisforme.  Also,for  that 
where  many  viileins  and  niefs,  aswell  of  great  lords  as  of  other  men^  aswell 
of  sjpiriiualj  as  temporally  Jiye  and  go  tnto  cities,  townes,  and  places  fran- 
chised^  as  into  the  city  oj  London,  and  other  like  places,  anafeine  £ten 
suits  against  their  lords,  because  they  would  make  themadvafree  by  the 
answer  of  their  lords :  it  is  accorded  and  assented,  that  lorJu  nor  others 
shall  not  be  forebarred  of  their  villeins  by  reason  of  their  answer  in  law. 
By  force  of  which  statute,  if  any  villeine  will  sue  any  manner  of  action 
to  lus  own  use  in  any  countie,  wKere  it  is  hard  to  try  against  his  lord  (on  il 

est, 

(1)  Sfc.  inL.an4Mt  and  Rob. 
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€8t  fort  a  trier  cnvers  son  seignior*),  the  lord  may  chuse  whether  he  will 
plead,  that  the  plaintife  is  hit  villeine,  or  make  protestation  that  he  is  his 
villeine,  and  plead  his  other  matter  in  bar.  And  if  they  be  at  issue,  and  the 
issue  be  found  for  the  lord,  then  the  villeine  is  a  villeine,  as  he  was  before 
by  force  of  the  same  statute.  But  if  the  issue  be  found  for  the  villeine,  then 
ike  villeine  is  free ;  because  that  the  lord  tooke  not  at  the  beginning  for  his 
plee,  thai  the  villeine  was  his  villeine,  but  tooke  this  by  protestation,-vfc. 


**  J^HIS  shM  he  tryed  in  the  county^  Sfc**    Be  tired,  that  is,  as  Brit,  fol.79. 

it  is  intended,  by  die  verdict  oftwelve  men,  uiat  is  called  in  **5- 1>-  i«C.  «• 
law  a  triaD,  triatio* 

[a]  In  this  case  the  law  doth  favour  the  villein  in  the  issue ;  for  [a]  7  £•  3  50. 

otherwise  bv  the  rale  of  law  in  like  cases  he  ought  to  answer  to  ^^  ^  3-  73- 

Ae  speciali  matter,  viz.  to  the  regfurdancy ;  but  in  ftvour  of  ^^  ]g  ^  ^* 

fiber^  he  may  reply,  that  he  is  free  and  of  free  estate,  and  con-  43.ELJ!  4^31. 

sequently^  this  issue  concerning  the  person  shall  be  iWed  where  44  E.  3. 36. 

the  writ  Is  brought    [b]  The  like  law  it  is,  if  issue  be  joyned  47  £-  3-  s6. 

nnon  the  ideocy  of  the  plaintife  or  defendant,  it  shall  be  tryed  ^^  S' f  ^^' 

wnere  the  writ  is  brougnt,  because  it  concemeth  the  person.  ^  ^  g'^' 

Vide  Seot  534.        (>]  a  Mar.IMer  11a.    (Post  135*    7  Co.  1.) 

^*  Infawmr  ofUbertyr    It  is  commonly  said,  that  three  things 
be  favoured  in  taw ;  lue,  liberqr,  and  dower. 

[c]  Inqnus  et  cruddis  mdicandus  esty  qui  Ubertati  non  fovet.  rp.  N.B.  77.f.) 
AtUEiiaiura  in  omni  oasuiibertaH  dantfavorem.  [c]  Forteieiie, 

TiyaU  is  to  finde  out  by  due  escamination  the  truth  of  the  ^P-  43- 
point    in    issue    or    question    betweene    the   parties, 

t  12571  ^  whereupon  judgement  may  be  given.    And  as  the 
^   *J  Question  betweene  the  parties  is  twofold,  so  is  the  triall 

inereof ;  for  either  it  is  quastio  juris,  (and  that  shall  be  Vido  Sect.  334. 
tried  hj  die  judges  either  upon  a  demurrer,  special  verdict  or 
exception,  for  cuilibet  in  sud  arte  perito  est  creiendum$  et  quod 
quisque  nSrit  in  hoc  se  exerceat ;  and  it  is  commonly  and  truly 
said,  ad  questionem  juris  non  respondent  juratores  J  or  it  is  qtuestto 
Jacti{i).    And  the  triall  of  the  fiict  is  m  divers  sorts,  whereof  a 
light  touch  is  given  before,  Sect  loa.    Of  these  a  triall  by  aii.  Tide  Sect,  lox 
men  (here  intended  by  Littleton)  is  the  most  frequent  and  com- 
mon.    And  some  few  rules  of  law  are  necessary  here  to  be 
remembered  (for  the  better  understanding  of  the  bookes  of  law 
hereafter)  where  and  from  what  place,  viz.  de  quo  vicineto,  out  of  Vide  Sect.  934. 
what  neighbourhood  the  jury  shall  come,  a  necessarie  poynt  to  be  ^^^  of  this 
knowne;  for  if  there  be  a  mistryall,  (that  is)  if  the  juiy  commeth  ^^q^' 
out  of  a  wrong  place,  or  returned  by  a  wrong  officer,  and  give  a  1  Co?36.  b. 
verdict,  judgement  ought  not  to  be  given  upon  such  a  verdict.  Cro.  Cha.  480.) 
[d]  Wherein  the  most  general  rule  is,  that  every  tryall  shall  be  [df]  3  £.  3.  73, 
out  of  that  towne,  parim,  or  hamlet,  or  place  known  out  of  the  10  H.  6.  so. 
towne,  &c  within  the  record,  within  which  the  matter  of  &ct  ^u'"^'^^' 
issuable  is  alledged,  which  is  most  certaine  and  nearest  there-  gn  6^. 

7  IL  6.  S7.  17  £.  3.  56.  43  £.  3. 5.  47  £.  3.  6.  34  H.  6.  1.  (a  Roll.  Abr.  618. 
Cro.  Jam.  150.  336.  513.  676.  Hob.  76.  9  Co.  66.  b.  11  Co.  95.  b.  6  Co.  h) 
(7  Co.  1.  1  Sid.  9.  88.  Hob.  89.  1  Sid.  la  «  Bo.  Abr.  609.  1  Roll  Rep.  369. 
Cro.  Elis.  818.) 

*  The  liUrdlmeanmg  cfthae  wtrdi  appean  to  be,  where  he  (the  Tilleio)  ii, powerAii  or 
strong  in  trial  against  hb  lord,  and  not,  "  lehere  it  it  hard  to  try  ngtunU  hii  lord,  *  as  ihey  are 
tramUa^  bjf  lord  Coke,    See  Mr,  BiUo't  IfOr.  p,  106. 

unto, 

(1)  Seepost  155.I).  ssS.a. 
I14 
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untOy  the  inhabitants  wber^f  laay  have  the  better  and  more  ^er- 
taine  knowledge  of  the  fact  (9).    As  if  th^  fact  be  alledged  m 


ouodnwi 


■^• 


(3)  Both  in  ciyil  and  pnnoinal  suils  the  cominon  lav  is yeiy  aice  iii  re^niriiig 
evezy  issuable  fact  to  be  alledged,  not  opiy  wi^hip  i|  tfoimfy)  bul  tlsQ  within  a 
pariihy  Umm,  or  hamlet^  or  for  want  of  either  of  tbase,  some  ^er  ktummplac$  of 
the  same  county,  not  being  a  hundred^  which  probably  was  excluded  as  too 
large  a  division ;  and  if  this  rule  was  aot  observed,  it  miglit  he  nlepd^d  in 
abatement*  or  otherwise  taken  advant^e  of,  by  either  pi|rty,  %CGoruii|g  |o  fhe 
stage  of  the  suit.     Cro.  Eliz.  sGo.    Tnel.  Dig.  Br.  lib.  2,  c.  15,  to  ^8.     Cop|. 
Dig.  Abatement^  H.  13.    Pleader^  C.  20.    The  necessity  of  having  tbe  pon^DCcj 
named  is  very  obvious ;  i|s  otherwise  it  could  not  be  known,  whefh^r  tbe  (seprt 
had  jurisdiction*  who  wbs  the  proper  officer  to  direct  the  process  of  t^e  court 
tOy  or  whence  the  jury  was  to  come,  i^d  consequently  the  cau^e  efiuld  not  go 
on.    Nor  is  it  dinciut  tp  account  for  stating  a  particular  jJaee  in  the  cewKfy* 
One  reason  might  be,  that,  if  there  was  no  other  explanation  of  tjie  cii^e  where 
the  cause  of  action  or  grpuod  of  defence  arose,  than  by  reference  (o  the  exten- 
sive limits  of  a  county,  tb^  aUeoation  might  fail  in  that  cert4in|y  so  ^sp^tial  to 
i^  being  either  well  understood  or  properly  controverted ;  and  the  rule,  so  far 
as  it  may  have  this  foundation,  still  continues  unchanged.     But  the  other  and 
principal  reason  was,  thai,  if  issue  was  taken  on  the  fact  aliedged,  ii  might  be 
tried  by  a  jury  of  the  visne  or  neighbourhood,  which  our  ancestors  coDceived  to 
be  more  likely  to  be  qualified  to  investigate  and  discover  the  truth,  than  persons 
living  at  a  distance  from  the  scene  of  the  traasacthm.    For  this  purpose  the 
venirejacuu  always  directed  the  sheriff  to  summon  a  jury  from  the  neighbour- 
hood of  thejEximA  or phcCf  within  which  the  fiict  to  be  tried  was  alle^ged ;  and 
this  was  not  mere  form ;  for  it  was  the  sheriff's  duty  to  attend  to  the  directi<^ ; 
and  if  at  least  Jour  of  the  hundred,  in  which  the  place  was  situate,  were  not 
included  in  the  panel  returned  by  him,  it  was  a  ^od  cause  of  challenge  to  the 
arrat/  or  whole  panel ;  or  if  four  such  persons  did  not  attend  to  be  sworn,  &e 
poUsy  or  particular  jurors,  might  be  cnallenged  for  the  same  defauh.    Post. 
157.  a.    48  £.  3.  30.    48  Ass.  5.    7  H.  4.  46.    31  E.  4.  59.  b.     Nay,  so  veiy 
essential  did  the  common  law  deem  the  having  some  of  the  neighbours  on  the 
jury,  that,  if  the  visne  appeared  on  the  record  to  be  from  a  wrong  place,  whether 
in  consequence  of  the  party's  alledging  the  fact  in  a  place  not  proper  for  a 
Hsisney  or  of  the  court's  mis-awarding  it,  in  both  cases  it  was  equally  a  mis-triaU 
and  a  good  ground  for  a  motion  to  arrest  the  judgment,  or  for  reversing  it  by 
error.    Cro.  Ella.  260.  Hob.  5.    But  thus  restrictinff  every  xisne  to  a  particukr 
part  of  the  county,  though  well  intended,  was  fofiowea  with  great  inconve- 
niences.   It  encouraged  the  losing  party  after  a  trial,  to  make  trivial  objections 
to  the  tTunf  ,  in  order  to  disappoint  nis  adversary  of  tiie  fruits  of  a  just  verdict ; 
and  either  because  the  rules  tor  laying  the  visne  were  in  themselves  vague,  or 
because  they  were  perverted  by  an  over-curious  interpretation,  such  objections 
not  only  became  very  common,  but  often  succeeded,  as  appears  from  the  pro- 
fusion of  cases  and  learning  to  be  met  with  on  the  subject  m  our  Reports.    See 
Roll*  Abr.  and  Vin.  Abr.  tit.  Trial.     At  length  the  grievance  becamo  so 
intolerable  to  suitors,  that  parliament  interpos^  to  relieve  them;  for  which 
purpose  several  st^t^t^  were  macle.    The  ai  Jam*  c.  13,  gives  aid  after  verdict, 
where  the  wne  is  pitrth^  wrong,  that  is,  where  it  is  awarded  out  of  too  many 
or  too  few  places  m  the  county  named.    The  16  &  17  Cha.  a.  c.  8,  ^oes  ftirther ; 
and  cures  the  defect  of  the  visne  wholly,  so  that  the  cause  was  tried  by  a  jury 
of  the  proper  county^  without  any  regard  to  the  part  of  the  county  from  wnich 
the  jury  came.     Still,  however,  either  party  was  at  liberty  to  object  to  the 
default  of  hundredors  at  the  trial,  which  was  found  to  be  veiy  troublesome  on 
account  of  the  difficulty  of  always  having  four  jurors  so  qualified.    The  4^5 
A«n.  c.  16,  therefore  mrects,  that  every  venire  f ados  shall  be  awarded  firom  the 

"*•  tody 
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mJtdtfm  pl$M  WfCvf  Kifg^ttre^  in  dcitgte  Wmtm.  in  eom^  Midi. 
in  U4fi  ciwa  ih§  vtoe  rmmot  eoRia  cmt  of  tfas;i(ale»$  beetute  it 
19  n^ith^r  ft>wii»  p4rifb»  bfUT)let»  oor  placa  out  of  tha  neighbour- 
hood  wh^r^pf  1^  jurjr  mny  come  by  lair.     But  in  tUs  eatt  it 
shajil  not  camo  out  of  Wcttmmtier,  bqt  out  of  tibo  poriih  of 
Si»  Margaret  bMiauso  that  19  tho  moat  eerutno.    But 
ri257|  ^  tberoia  olao  it  is  to  be  nolod,  that  if  it  had  boon 
I    ^    J  illocl^ed  in  Kii^ft^rm/t  in  tho  panah  of  A.  Margaft^  in 
'        the  county  of  Middla€Mf  then  should  it  have  come  out 
qflCfi^-^tr^y  for  then  ahould  Kiug^hwtt  have  beene  esteemed 
iw  Iftw  a  towno  [#] ;  fi»  wha^oof  or  a  place  ia  allodged  generally  j^]  4 1. 3. 30. 
in  pleading  (without  some  addition  to  declare  the  contrary,  aa  8  £.3.68. 
in  this  case  it  is)  it  shall  bo  taken  for  a  towno.    [J"]  And  albeit  39  H.  9. 13. 
jmt^M^  generally  alledged  is  a  place  incertaine,  and  may  (aa  we  Brooke  Plead* 
see  by  experience)  include  divers  towncs;  yet,  if  a  matter  bo  r°n 'r.  .  .. 
allied  lit  jtarat/iia^  it  Aall  bo  intended  m  law,  that  it  eon-  ^^^  ^/^^  ^^* 
timelh  no inore  townealjian  aBe»  unlease the paitT doth  shew  tho  saE,^^.' 
contrary.    [g\  But  when  a  parisli  is  alledged  witnin  a  d^,  there  35  H.  6. 30. 
^thput  question  ^  yisne  snail  pome  out  of  tho  parish,  Ibr  that  ^^1^  ^i47- 
ifr  i«ore  qariwie  dim  the  oi^.  IKJ^^^ 

1 1  Co.  95.    6  Co.  14.    (Hob.  1^.    «  Boil.  Abr.  616.)       [ff]  t  £.  3. 8.    7  H.  $.  38, 

[i]IfatrespaasebeaDedgedinD.ondfitillM9tKSeispleaded,  N3!i&4*dt. 
the  jury  diall  come  out  de  ccrpore  oomiiMim ;  but  if  it  be  alledged  y^'  ^'  ?* 
IB  &  and  H.  and  fw/  iielJe  Kdikdep.  is  pleaded,  the  jury  i£all  ^,  h.^'^^. 
ciome  out  de  vtdneio  de  S.  for  that  is  the  more  certaine.     Soif^  9fi,4.3.^ 
matter  bo  alledged  within  a  mannor,  the  jury  shall  come  de  3  £.4. 06. 
vidneio  manerii ;  but  if  the  mannor  be  alledged  within  a  towne,  39  H«  6.  Tmp, 
it  shall  come  out  of  die  towne,  because  that  is  most  cert^une,  ^'  ^^^^ 
for  ^e  mannor  may  extend  into  divers  townes.    And  all  these  6  Co.^b.  * 
points  were  resolved  by  all  the  judges  of  En^tmd  upon  con-  1  Leoe.  mg, 
Mrenco  betweene  them  in  the  case  of  John  ArundJ  esquire  Cro.  Car.  i7« 
indited  for  the  death  of  WiOiam  Pm*0r[*].  ^'^f** 

[t]  In  a  reafi  action,  where  the  demandant  demands  land  in  r«f  g^'^j . 
eae  county,  as  heire  to  his  father,  and  aUedges  his  birth  in  Anmdei's  case. 
another  county,  if  it  be  denyed  that  he  is  heire,  it  shall  not  be  [•|45E.a.5.a. 
tryed  where  the  birth  was  aUedged,  but  where  the  land  lyeth,  for  46  £•  3-6  U  7. 
there  the  law  presumes  it  shall  be  best  knowne  who  is  heire.  fg?^« 'j?^' 
But  if  the  de&ndant  make  himselfe  heire  to  a  woman,  for  that  in  \  ^h.  ^5&b.  57. 

17  E.  3. 36.  b.    39  Ass.  10.    38  Ass.  30.    35  Ass.  7.    (CVo.  Jtc  339.) 

the 


io4y  of  the  county  in  which  the  action  is  triple.  But  theae  statutes  do  not 
exiend  to  indietmmU  or  other  criminal  suite;  ner  has  any  act  been  yet  nttide  tq 
ipolude  any  such»  except  the  H  ^  9.  c  18,  i^ach  onlr  appliea  to  actions  on 
pepal  statutes.  Wliy  d  regulation  so  conv^nieol  shonM  be  thua  confined  prin- 
ci|ia)ly  to  civil  Qgsoa»  soems  naagcowHahla  However,  thongh  the  ancient  law 
coptiauea  in  foroe  m  to  trials  for  Giria)ea»yot  it  hath  hem  long  deviated  froas  in 
practice ;  Iprd  Dal^  taluog  notice,  thai  oven  dnriag  Ua  time  he  never  knew  an 
instance  of  a  ^Wlonge  for  wwi  of  himdiedoia  in  treaaon  or  folony ;  and  ^e 
f herlft,  as  we  %ve  weU  infoiwiedft  now  alwaya  snmmoniDg  iuries  Ikom  the  county 
at  large,  wi^o\it  the  least  regard  to  tbe  visne  of  each  inoKtment  s  HaL  Hist. 
PL  C.  279.  Under  such  circumstances,  retaining  the  form  of  a  vune  from  the 
particular  place  of  the  county  in  which  the  crime  is  alledged,  merdy  serves  to 
create  delay  and  embarrassment  in  the  distribution  of  criminal  iustic^  whoever 
an  accused  person  may  chuse  captiously  to  exert  liis  right  of  chaUei\giog  for 
defiiuk  of  hundredors.— {Note  191.] 
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the  surer  and  more  certaine  ride,  and  the  moCfa^  is  certainey 

when  perhiqps  the  hAer  is  inoertaine,  and  therefore  there  it  diall 

be  tryed  ^ere  the  birth  is  alledsed,  becaiue  they  have  more 

certame  conusance  than  where  the  land  lyeth.    And  so  it  is 

where  generally  bastardy  is  alledged,  the  tryall  duill  be  in  like 

p]  SCch.  31  &    case  nmiatu  mutandis*     [k]  If  a  man  pleaid  the  king's  lettere 

39  £Us.  Rot      patents,  and  the  other  party  plead  nan  cancessk^  it  Am  not  be 

3?5»Jn^«         tryed  where  the  letters  patents  beare  date,  for  they  cannot  be 

StefiS^'     denyed,  but  where  the  land  lyeth. 

f^M^Jioe,  ad-  fveiy  tryall  must  come  out  of  the  neighbourhood  of  a  castle, 
radge  3  Mar.  manner,  town,  or  hamlet,  or  place  kyiown  out  of  a  castle,  mannor, 
IMer  129.  towne  or  hamlet,  as  some  forrests  and  the  like,  as  before  and  by 

18  Elia.  DW      ii^  authorities  thereu]^  auoted  iqppeareth. 
^^  J^l  Every  plea  concemmg  tne  person  of  the  plaintife,  Ac.  diall  be 

(i  Boll.  Abr.       tryed  where  the  writ  is  brought,  as  it  impeareth  before. 
^04.    Pbwd.         When  the  matter  alledged  eztendeth  into. a  place  at  the  com- 
939.  Cro.  Jam.  mon  law,  and  a  place  within  a  franchise,  it  shall  be  tryed  at  the 
!^«.)^  common  law. 

[n  8  £.4.04.  [/]  In  an  action  against  two,  the  one  pleads  to  the  writ,  the 
9  H.  6. 46,47.  other  to  the  action,  the  plea  to  the  writ  shall  be  first  tryed ;  for, 
SI  R  0.4.  if  that  be  found,  aUthe  iriiole  writ  shall  abate,  and  make  an  end 
*  ^f**  ^'u         of  the  businesse. 

7E.  4.%i. '  [*"]  ^  ^  pl^  personall  against  divers  defendants,  the  one  defen- 

97  H.  8. 30.  dant  pleads  m  barre  to  parcell,  or  which  extendeth  only  to  him  that 
1 1  H.  4. 68.  pleaaeth  it,  and  the  omer  pl«ids  a  plea  which  goeth  to  the  wholes 
[m]  ^5  £-4- 95.  theplea  that  goeth  to  the  whole,  (that  is)  to  both  defendants,  shall 
96  e!  3.  benrst  tryed;  and  of  this  opinion  was  JL^^on  in  our  bookes,  for 

7  £.  4. 31.  the  tryall  of  that  goeth  to  the  whole ;  and  the  other  defendant  shsll 
39  E.  3. 16, 17.  have  advantage  ther8<^,  for  in  a  personall  action  the  discharge  of 
(Oa.  Jac.  134.  one  is  the  discharge  of  both.  As  for  example,  if  one  of  the  dlefen- 
H^b^iuL  66  dants  in  trespasse  pleade  a  release  to  himselfe  (which  in  law  extendi 
Not*  144.  *  ^  both)  and  the  other  pleads  not  guilty  (which  extends  but  to  him> 
9  EoU.  Abr.  103.  selfe) ;  or  if  one  plead  a  plea  whioi  excuses  himself  oaely,  and  the 

other  pleads  another  plea  which  goeth  to  the  iriiole,  the  plea 
which  ^oeth  to  the  whole,  shall  be  first  tryed ;  fi:>r,  if  that  be 
found.  It  maketh  an  end  of  all,  and  the  other  defendant  shall  take 
advantage  hereof,  because  the  discharee  of  one  is  the  discharge 
of  both.  But  in  a  plea  reall  it  is  o^erwise;  for  every  tenant 
[ii]9H.6.46.  may  lose  his  part  of  tne  lands,  [n]  As  if  a/yneajpebebrou^tai 
39  £.3. 16,17.    heire  to  his  fiither  against  two,  and  one  plead  a  plea  whidi 

extendeth  but  to  himMlfe,  and  the  other  pleads  a  plea  which 
extends  to  both,  as  bastardy  in  the  demandant,  and  it  is  found  for 
him,  yet  the  other  issue  shall  be  tryed,  for  he  shall  not  take  advan- 
tage of  the  plea  of  the  other,  because  one  jovntenant  may  lose 
[0]  10  60. 54,     hii  part  by  nis  misplea.    [o]  But  where  an  issue  is  joined  for 
and  the  booket    part»  and  a  demurrer  for  the  residue,  the  court  may  direct  the 
theredted.        txyall  of  the  issue,  or  judge  the  demurrer  first  at  their  pleasure, 
fpi  BCch.  91  &       [p]  '^^  venire  Jac.  be  awarded  to  the  coroners  where  it  oc^ 
99  EUs.  Dier      to  be  to  the  shenfe,  or  the  visne  commeth  out  of  a  wrong  pli^ 
967. 5Ca36.b.  yet  if  it  be  Mr  oMsiutmiparlnim,  and  so  entred  of  record, 
Baii^*8 Mae.  ^  it  ghaU  stand;  for  omnii  cansenstu  ioOii  errorem{i).  flgCT 
44  e!  ^6  ^^  ^^  much  c£  these  excellent  points  of  learning:  [_  3.  J 

11  H.  a  13.       ^'^^  if  you  desire  to  know  the  institution  and  right  use 

5Ca40.    Donner'seaae.    (5C0.36.I1.  Hob. 5.  1  Sid.  193.  tKoiL635.    i6id.339.) 
(5Co-40>l>*    Opo.Elis.664.    iSld.969.)    Vid.  Sect.  S34.  f 

(1)  Hie  cases  to  this  point  disagree;  but  the  most  modem  are  with  lord 


L,  2.  C.  11.  Sect,  193.        Of  VUlenage.  [126.  a. ' 

of  this  triall  by  twelve  men,  and  of  the  antiquitie  thereof  and 
more  of  this  matter,  read  the  334.  Section  hereafter,  whidi  is 
worthy  of  your  obsenration. 

**  Statute'*    This  commetb  of  the  Latme  word  Mtahttum^  which 

is  taken  for  an  act  of  parliament  made  by  the  king,  the  lords  and 

commons,  and  is  divided  into  two  branches,  genendl  and  roeclall.  y;,].  ^m  £,^, 

This  statute  here  mentioned  is  a  generall  statute,  and  is  oarkely  ct.  18. 

and  obscurely  penned.  ^-  N-  ®'  77-  c 

fl6  E.  3. 73. 

''  And  if  they  be  at  issue.**    [q]  Issue,  exituSf  a  single,  certaine,  [9]  Vid.  Sect 
and  materiall  point  issuing  out  of  the  allegations  or  pleas  of  the  4i4<  7H.6.43. 
plaintife  and  defendant,  consisting  regularly  upon  an  affirmative  ^^HjS^i^ 
and  negative  to  be  tried  by  twelve  men.    And  it  is  twofold;  a  ^  £,  4.0^ 
special  issue,  as  here  in  the  case  oi  LkdeUms  or  generall,  as  in  11 H.  4.79. 
trespasse,  not  guilty,  in  assise,  ntd  tort  nul  disseisin^  ifc*    And  as  (Mo.  80.  1  Bo. 
an  issue  naturall  commeth  of  two  several  persons,  so  an  issue  ^4^^*  g 
legal  issueth  out  of  two  several  allegations  of  adverse  parties.  ^  q^  ^'^^  * 

And  to  make  our  bookes  more  easie  to  be  understood  con-  Cro.Cba.164. 
ceming  this  point,  it  is  good  to  set  downe  some  necrasary  rules  80.  Boct.  Plac. 
(among  many  other)  concerning  jo3ming  of  issues.     An  issue  ^60*  ^57*  Cn>. 
being  taken  generally  referreth  to  the  count,  and  not  to  the  writ,   ^wt  PUw  187 
As  m  an  account  the  writ  chargeth  him  generally  to  be  his  Cro.  Jim.580. 
•receiver,  the  count  chargeth  him  specially  to  be  his  receiver  by  586.589.  Hob. 
the  hands  of  T.:  the  defendant  pleadeth,  that  he  was  never  «33-} 
his  receiver  in  manner  and  forme,  &c.  this  shall  referre  to  the  iJ^^^     v 
count,  so  as  he  cannot  be  diarged  but  by  the  recent  by  the  ^  *  ^^'^ 

hands  of  T. 

[r]  A  Bpeciall  issue  must  be  taken  in  one  certain  materiall  M  90E.3. 
pomt,  whioi  may  be  best  understood,  and  best  tryed.  £.^''<ifl 

8  £.  3. 8,    9  H.  6. 18.    38  £.  3.  33. 

^    [«]  An  issue  shall  not  be  taken  upon  a  negative  pregnant,  which  [<]  91 H.  6. 9.  b. 

implyeth  another  sufficient  matter,  but  u^on  that  which  is  single  i6£.  4. 5. 

and  simple.    As  ne  dona  pas  per  lejait  imply  a  gift  by  parol;  Jl^^i  r'^^ 

therefore  the  issue  must  be  ne  dona  pas  modo  etfomt^,  Inoe  17.    ^ 

13  £.  3.  ib.  97.  91  £.  3. 49.  30  £.  3.  8.  10  £.  3.  39.  S9  K  3. 13.  18  £.  3. 
Issue  35.  6  H.  7.  8.  31  Ais.  95.  19  £.  4.  4.  8.  9  H.  4.  93.  38  H.  6.  99. 
40  £.  3.  5.    5  £.  3. 94. 

-     [0  An  issue  joyned  upon  an  absque  Aoc,  8fc.  ought  to  have  an  [*]  la  £l.I>y- 
affirmathre  aftef  it.    Two  affirmatives  shall  not  make  an  issue,  *69^  a^RO.  19. 
unlesse  it  be  lest  the  issue  should  not  be  tried,  fitof '  ^^ 

[u]  Some  issues  be  good  upon  matter  affirmative  and  negative,  6  H.  7!  5. 
albeit  the  affirmative  and  negative  be  not  in  precise  words.    As  11 H.  4. 79. 
In  debt  for  rent  upon  a  lease  for  yeares,  the  defendant  pleades,  [**}.*  ^  7*  ^ 
that  the  plaintife  had  nothing  at  uie  time  of  the  lease  made ;  the  f ,  h  4^81 

.plaintife  replyeth  that  he  was  saved  in  fee,  &c.  this  is  a  good  oV4.6.b. 
issue.  96  H.  8.* 

Dver  6.  in ForiDedoiL  98H.8.I>yer8i.  18 H.  6.8,9.  i6E.4*3a.  39M.  6.93. 
7II.6.97.    43AM.4.    9£b4.36C    FLCom.i7t.«.    3$fi.0. 15.    (6C0.94.) 

[iv]  Where  the  issue  is  joyned  of  the  part  of  the  defisndant,  H  a6H.  8. 3. 

the  entry  is,  et  de  hocponit  se  super  patriam^  but  if  it  be  of  the  j8El.Dj.353. 

part  of  the  plamtife,  the  entry  is,  et  hoc  petit  qtud  inquiratwr  per  ^.'^o!  341. 

jUitriam.  Cm,CbM.ie4. 

Ix]  There  be  some  negative  pleas  that  be  issues  of  themselves,  r^j  ^ji^  ^,  g^, 

69-  33  H.  6.91.  3H.7.  9.  u£.4.  13.  17  £.  3«  68- 77t  7B*  sa  £.  3. 1^  if* 
94  E.  3- 50:   40E.3..9.  whereunto 
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iriiereanto  the  demandant,  or  phtntifey  cannot  Kph*,  no  more  tbaa 

to  a  geDerall  iasiie,  vdiich  is,  etpradidui  A.  smiater.    As  if  the 

tenant  do  vouch,  and  the  demandant  counterplead  that  tlie 

vouchee  or  any  of  his  ancestors  had  any  thing,  &C.  whereof  he 

might  make  a  feoffment,  he  shall  conclude,  et  hoc  petit  fiiai 

inqmratur  per  patriam^  et  pradkius  tenent  dmititer.     So  in  a  fine 

pleaded  by  the  tenant,  Ac  the  demandant  may  say,  qttid  partm 

Jinis  mhil  ntthuerunty  et  hoc  petit  ^M  inptiraiur  per  patriamj  et 

prod*  tenens  simiUier,     And  so  m  a  writ  of  dower  the  tenant 

pleads  ungues  seisie  que  darner^  he  shall  conclude,  et  de  hocpomit 

ee  euper  patriamj  et  prad^  petens  iimiUter;  and  so  in  many  otfier 

t^]  41  £.  3.        cases ;  and  of  this  opinion  was  Littleton  in  our  bookei.    [y]  A 

xu b.  man  leaves  his  wife  enseint  with  a  child,  issue  shall  not  be  taken 

that  she  was  not  enseint  by  her  husband  on  the  day  of  his  death, 
for  JUiatio  nan  potest  probari  ;  but  the  issue  must  be,  wbetilier  she 
was  enseint  the  day  of  his  death  (2). 

A  pro* 


i^»^w^"*^ 


(3)  The  case  cited  froi9  the  Year-Book  of  41  £.  3.  is  a  direct  authority  to 
this  purpose.  However  it  may  be  doubted,  whether  the  doctrine  continuee  to 
be  law.  At  least  it  fiuls  in  prineqple,  if  it  is  founded  on  the  notion  that  the 
presun^tion  of  the  huri>and's  oeing  die  ftther  of  every  child  the  wife  bears  or 
conceives  during  the  marriage,  cannot  be  repelled  by  evidence  to  the  cootnuy. 
Such  a  position  mdeed  is  asmted  more  than  once  by  lord  Coke  in  the  present 
work,  and  may  be  met  with  in  other  books.  Post.  044.  a.  373.  ai  Yin.  Abr. 
Bastardy  A.  9.  ft  B.  But  it  never  was  an  universal  rule,  lord  Coke  and  all  the 
authorities  agreeing,  that  if  the  husband  is  beyond  sea  during  the  whole  time 
of  the  wife's  going  with  child,  the  issUe  is  a  bastard.  Nor  is  the  poeitioD  in  any 
degree  true  at  present;  for  ever  since  Pendrel's  case  in  the  5  Geo.  a.  it  has 
been  settled,  that  not  only  proof  of  being  out  of  the  kmgdom,  but  also  evexy 
other  kind  of  evidence  tendinff  to  prove  the  impossibilitv  or  even  improbabilitv 
of  the  husband's  being  the  father,  is  admissiole.  1  clackst.  Comment.  5th 
edit.  457.  2  Stca.  935.  3  P.  Wms.  365.  Bott*8  Poor  Laws,  3d  ed-  X05. 
Our  books  do  not  state  on  what  grounds  PendreFs  case  was  determined*  But 
ver^  ancient  authorities  are  not  wanting  to  justify  over-ruling  the  doctrine 
which  prevailed  in  lord  Coke's  time.  Bracton  taking  notice  of  the  pre- 
aumptioui  that  marriage  proves  legitimacy,  adds,  et  semper  siabitur  huicpne- 
sumptionij  donee  probetur  contrarium^  uiy  ecccy  maritus  probatttr  nam  eoncumasse 
aUquamdiu  cum  uxore^  infirmiiate  vel  olid  causa  impeditusp  vet  erat  in  ed  invaHtU" 
dine  ut  generare  mom  peuit*  Bract,  fix  6.  a.  In  another  place  the  wm^  aadior 
is  still  more  ejqplicit,  for  he  states  it  to  be  a  violent  presumpdon  a^WMt  the 
dnld's  legitimacy,  if  the  husband  il  proved,  propter  eUquam  ii^ifrmstatom,  wd 
Jrigiditatenij  vel  aliam  impoieniiom  coemuUt  permdtym  tempiu  non  oomwhmsse 
cum  uxore$  or  si  prohHwr,  mod  extrm  r^ptum  vei  promncsam  per  bienmmm  ot 
tdtra  lonf^  extiterU^mmi  ^mtmttnter  prmmmi  posiit,  quod  ad  msorem  aeeemmm 
habere  non  potmt.  Bract  fo*  6^  bw  There  are  also  other  passages  lo  a  like 
effect  both  in  Braeton  aad  Beta*  Brnct.  lb*  ?o.  b«  978*  a.  Flet.  lib.  1.  c  15. 
It  is  worthy  remark  too,  that  not  only  these  limitations  of  the  rule  of  pater  est 
.qum  nupttat  demomtrantf  but  even.&e  words  of  them  are  in  a  great  degree 
borrowed  from  the  text  of  Justinian.  See  Dig.  blh  r.  tit  6.  L6.  But  this  by 
no  means  oueht  to  l^ssep  their  value  with  our  common  lawyers.  On  the 
eohtrary,  It  mvM  be  ^fei^med  an  additioud  reason  for  referring  to  them; 
because  the  trial  o9  general  bastardy  behmgs  to  the  ecclesiastical  courts,  and 
these,  in  this  instance,  as  wdl  as  in  otfiers,  are  mudi  swayed  by  tiie  authority  of 
the  Boman  law.  See  fprther  on  thip  subject  Godolph.  Repertor.  Canon.  477* 
Bryd«  Xiaw  of  Bastard.  B3.  ¥oet  ad  Pandect.  Hb.  t.  tit  6.  sect  6.  AyLParerg. 
tit  BastarAfy  and  Che  same  title  in  the  Abridgnients.~[Note  193.] 
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[x]  A  protestation  availeth  not  the  porUe  that  taketh  it,  if  the  M  lo  £.  4. 
issue  be  round  against  him ;  and  therefore  if  the  issue  be  found  '^'^^^  5* 
for  the  villeine,  he  is  infranchised  for  ever.    And  yet  in  some  ^^|j^|!^* 
special  case,  albeit  the  issue  be  found  against  him,  that  maketh  go.  £.  9:14* 
tne  protestation,  yet  he  shall  take  benefit  of  his  protestation.  9  U.  6.  ag. 
t*]  As  if  a  man  entreth  into  warrantie.  and  taketh  oy  protesta-  ^- ^a'^2P* 
tlon,  the  value  of  the  land,  albeit  the  plea  be  found  agamst  him,  ^^^^^L. 
yet  the  protestation  shall  serve  him  for  the  value.  DoeLPlK.^!) 

[•]9o£.3.i4i 

Sect.  194. 

j4  LSO,  ike  lord  may  not  magme  (ne  poet  majrhemer)  hU  vUleine  \for 
if  he  mayme  his  villeine,  he  shall  t^that  be  indicted  (il  sem  de  ceo 
iadite)  at  the  king's  suit,  and  if  he  be  y^  tjiat  attainted,  he  shall  for  that 
make  grievous  fine  and  ransome  to  the  ktng.  But  it  seemethf  that  tha 
vitleine  shall  not  have  by  the  law  any  ameale  of  mayhem  against  his 
lard;  for  in  OppeaU  of  mayhem  a  man  skatl  recover  but  his  damages^  and 
if  the  villeine  in  that  case  recover  dammages  against  his  lord,  md  hoik 
th^ref^  execution ;  the  lord  may  take  that  the  vilkine  hath  in  execution  from 
the  Villeine,  and  so  the  recovery  is  void,  ifc. 

**  71/*^  yMJB."    Mavhemer,  [a]  or  mehatgner,  a  French  word,  [4]  Stvind.  L  i, 

"^^  of  which   commeth  mayhemy  mahemiumy    (id  oi.  41.  GlanvU. 

est)  metnbri  mutilatioy  (j3r  and  membrum  est  pars  coiy>0'  Jj*^  ^\^  ^* 

m  habens  destinatam  operationem  in  corpore.     Mai/'  rJ^^jl* '^ 

kmium  verb  diet  poteritfubi  altquk  in  aUfud  parte  ^  ^t.^^^. 

corporis  effectus  sit  inutilis  ad  pugnandum.    And  the  law  hath  so  IbL  48;  491 

appropriated  this  word  maykemy  which  our  author  here  useth,  Ffet.  lib.  1,01. 

to  this  ofience,  as  mayhemavit  cannot  be  expressed  by  any  other  ^     ^^ 

wordy  aa  tnutilavit,  truncavity  or  detruncCPoit,  or  the  like.  \  ^  ^^^y 

Muror,  cap.  t,  lect.  9.    Vide  Sect.  1.    (4  Ca  39.  K) 

**  He  shall  be  indicted,**  U  serra  indite,  or  rather  enditCy  and  so 
is  the  original;  for  it  commeth  of  the  French  word  enditer,  and 
signifieth  m  law  an  accusation  fbund  by  an  enouest  of  la  or  more 
upon  their  oath;  and  the  accusation  ia  called  indidamentum^ 
And  as  the  appeale  is  ever  the  suit  of  the  partie,  so  the  in* 
ditement  is  alwaies  the  suite  6f  the  king,  and  as  it  were  his 
declaration,  [hi]  Some  derive  it  from  the  Greeks  word  nfitnuv^  N  iMOth,  Imt 
to  accuse,  *  •f  ^^we. 


risen  '^o^ 

L  b.  J  r«  ^ 


<'  Shall  not  have,  Sfc.  any  appeale  of  mayhem.^    Because  in  M'^HdeiC 
at  appeale  he  shall  recover  but  damages,  which  the  lord  after  y^' 
:ecution  might  take  againe,  and  so  the  judgement  be  inutile  and  ^^  ^^•43/ 


H:4. 

that 

execution  might  take  againe,  and  so  the  judgement 
illusory,  and  sapiens  incipit  djine.    And  the  law  never  civeth  an 
action,  where  tne  end  of  it  can  bring  no  profit  or  benefit  to  the 
plaintife.    But  here  it  is  to  be  observed,  that,  albeit  the  party 
grieved  can  have  no  action  for  the  mayhem,  yet'  at  the  king^ 
suite  he  shall  be  punished  therefore,  for  Uie  reason  hereafter  ex- 
pressed in  this  section,    [d]  And  in  ancient  time  there  were  f<l]neta,Iib.ii, 
appeales  de  plagis  et  de  imprisonamento;  but  they  are  out  of  use,  cap-  40.     ^ 
and  turned  to  actions  of  trespasse.  ?2!L**^'^' 


"  Fine^  finis*    Here  fine  si^ifieth  a  pecuniarie  piuuslunent 

for 


Bnct  14&> 
Mur.  aip^3« 
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for  an  o&nce,  or  a  contempt  committed  against  the  kniffy  and 

regularly  to  it  Imprisonment  appertaineth.    And  it  is  called^Aii, 

[e]  Begiit  because  it  is  an  end  for  that  offence,    [e]  And  in  this  case  a 

i^Co'^lt  ™*"^  **  BBxdJacere ^nem  de  transgres$ione^  S^c.  cum  rege,  to  make 

B«6chtf*scase.  ^^  ^^^  ^^  ^"^  ^^  ^^  ^°S  ^^'  ''"^  ^  transgression.     It  is  also 

&Co.  38.}  taken  for  a  summe  given  by  the  tenant  to  the  lord  for  concord, 

]  Vide  Sect,  and  an  end  to  be  made.     [/ ]  It  is  also  taken  for  the  highest  and 

74-  »74-  44»-  best  assurance  of  lands.  Sec. 

firl  SCofso.  Here  it  is  good  to  see,  what  a  fine  differeth  from  an  amerda- 

&echer'8eaae.  ment.    [g]  Americament  in  Laiine  is  called  misericordia^  for  that 

F.  N.B.  76.  it  ought  to  be  assessed  mercifully.    And  this  ought  to  be  mode- 

(iBo.Abr.  rated  by  affeerement  of  his  equals,  or  else  a  writ  de  moderata 

rrfVii  .  :i  1:1.  misericordid  doth  lie.    And  thereof  G/anviZfe  saith  thus.     TA]  Ea 

9,  cap.  1 1.  autem  murecordta  daman  regUf  qua  fuu  per  juramaiium  iegaltmu 

liapia  ClMrti,  hondnum  de  vicineto  eatemu  amerctandus  etty  ue  aliquid  de  smo 

cap*  14-  honorabiU  cotUejiemento  amittatm 

Flet.  lib.  a, 

c.  42,  &  60,  &  lib.  I ,  cup.  43.    Bract  lib.  3,  fol.  1 16. 

[{]  M  £.  3.  [t]  The  cause  of  an  amerciament  in  plea  reaD>  personal],  or 

1  ica.  m£-3«  mixt  (where  the  king  is  to  have  no  fine^  is,  for  that  the  tenant 
SRTa^d  *  ^^  defendant  ought  to  render  the  demand  (as  he  is  commanded 
99,  &C.'  ^7  ^^^  kine's  writ)  the  first  day;  which  if  he  do,  he  shall  not 

be  amerce(L  So  as  for  the  delay  that  the  tenant  or  defendant 
[Ic]  PI.  Com.  doth  use,  he  shall  be  amerced,  [k]  And  albeit  the  amerdament 
4o>- ^^'*<^*'^*  cannot  be  imposed,  nor  the  king  fully  intitled  thereunto,  untill 
5C0. 4o.^Vaag-  judgement  be  given,  because  by  vie  judgement  the  wrong  is  dis^ 
ban's  cue.  cemed ;  yet  a  pardon  before  judgement,  afler  judgement  given, 

shall  discharge  the  party,  because  the  originall  cause,  viz.  the 
rn  Vaufifaan's     ^^^^y^  ^c*  ^  pardoned.    [/]  What  then  if  a  praecipe  be  brought 
cue  ttbi  irapn.    against  an  infint,  and,  hanging  the  plea,  he  commeth  of 
Beecher'scase    full  age?     Q^  He  shall  be  amerced  for  the  delay  after  ri^TTl 
ubitapn.  his  fim  a^e.    So  likewise  if  the  demandant  or  plaintife  I     a.  11 

(iBoU.B«p.      Yie  nonsuit,  or  judgement  given  against  him,  he  shall  be 
5  (io.  40.  a.       likewise  amerced  projalso  damorem 
Cro.  Cha.  410.      8  Co.  6a.  b.) 

[ai]  F.  N.  B.  31.  [m]  And  for  the  payment  of  this  amerciament  the  demandant 
^47-c.^ioi.a.  Qp  plaintife,  &c.  shall  finde  pledges;  and  those  demandants  or 
9^^^iXl^  plaintifes  that  shall  finde  no  pledges»  (as  the  king,  the  queene,  an 
18  £.  3. 9.  Br.  in&nt,  &c.)  shall  not  be  amerced.  Ajid  therefore  when  such  are 
tit  Amerc.  53.  demandant  or  plaintife,  the  writ  shall  not  say,  Si  r^x,  Sfc.Jicerit 
43  Ass.  45.  &c.    fc  securum  de  ctamore  suo  prosemiendo. 

[n]  Beechei's  [^]  I^  &  writ  doe  abate  by  the  act  of  the  demandant  or  plain- 
case,  tife,  or  for  matter  of  forme,  the  demandant  or  plaintife  shall  be 
8C0. 60.  b.  amerced;  but  if  it  abate  by  the  act  of  God,  as  by  the  death  of 
(1  Bo.  Abr.  QQg  where  there  is  two  or  me  like,  there  shall  be  no  amercia^ 
*'3->  ment.    And  to  an  amerciament  imprisoment  belongetfa  not,  as 

it  doth  to  a  fine  or  ransome.  If  you  desire  to  read  more  of  fines 
and  amerciaments,  vide  8  Co.  38,  3g,  &c.  Gredyt^&  case;  and 
11  Co.  43,  44«    Godfreyi^  case  (1). 

It 


^b^fcii 


(1)  In  very  ancient  times  amercements  w^re  a  considerable  object  in  our 
law,  as  appears  by  the  OreaJt  Charter^s  prohibiting  their  exorbitancy,  and  the 
writ  of  moderata  muericordia  for  relievmg  against  excessive  amercements  in 
courts  not  being  of  record.    F,  N.  B.  75.  a.    But  so  far  as  regards  amerce- 

meots 
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So]  It  is  to  be  knowne  that  mUj  mita,  is  an  old  Saxon  word,  H  Fleta^lib.  i, 

[  signifieth  an  amerciament;  Bujledufite,  an  amerdament  for  cap- 47*  Stat. de 

fleeing  or  being  a  fugitive;  and  so  la  Jlemistoite^  Uodnxte  an  S^|'^^" 
amerciament  for  drawing  of  blood,  Jerdwtte  concerning  warfare; 
and  so  kthermtey  childwite,  toardwkey  and  the  like.     Sometimes 
it  signifieth  forfeiture,  sometimes  freedom,  or  acquittall. 

[p]  And  bate  is  also  an  ancient  Saxon  word,  and  sometimes  |>]  Lmb.  ex- 

signifieth  amerciament,  or  compensation,  as  theftbote,  fnanhate;  plication  of 

or  fireedome  firom  the  same,  as  bri^hate^  castldotey  burghbate.  Swon  woidi. 

Wera  or  tvere  [q]  sometimes  signifieth  amerciament  or  com-  ^  ^      '  *^' 

pensation,  but  properly  JVera  Anpici  idem  est  in  Saxonis  lingudj  [qj  Lamb.  qU 

vd  pretium  vita  hominis  appretiaium  ;  which  and  the  like  words  fopra^andFleta, 

you  shall  often  reade  in  ancient  charters.  ^^  ^  cap.  47. 

*^  Rausame^**  [r]  Redemptio  is  here  taken  for  a  grand  summe  H  Dier,  6£lis. 

of  money  for  redeeming  of  a  great  delinquent  from  some  heynous  ^3^* 
crime,  who  is  to  be  captivate  in  prison  untill  he  payeth  it«    £k>me 
hold  it  to  amount  to  his  whole  estate,  and  others  hold  that  ran- 

some  is  a  treble  fine.     [«j  But  in  l^;all  understanding  a  fine  M  See  the 

and  ransome  are  all  one ;  for,  upon  the  statute  of  Menebridge^  Second  Part  of 

cap.  3«  upon  these  words,  Nan  ideo  puniatur  dominus  per  re*  ^^  Imtitates, 

demptionem^  \t]  the  tonant  shall  not  nave  (where  the  lord  dis«  ?'?*^t'^' ^' ^' 

traineth  withm  his  fee  where  nothing  is  behind)  an  action  of  pio^.^.b. 

trespass  quare  vi  et^armis  against  his  lord;  for  therein  the  lord  F.N.  B.  go.'c. 

should  be  punished  by  redemption,  that  is,  by  fine,  and  in  that  4  Co.  11.  b. 

action  the  fine  is  very  small.    And  this  is  manifest  by  many  F?*^^®*'  ^"^ 

authorities  in  all  succession  of  ages;  and  this  appeareth  by  our  ^^  ^'  ^'  ^' 

author  in  this  place;  for  he  saith.  He  shall  Jbr  that  make  gnewus  41  £.  |.'|e. ' 

^ne  and  ransome;  where  fine  and  ransome  must  of  necessitie,  in  44  £.  3. 13. 

his  opinion,  be  tdcen  for  all  one;  for  if  the  fine  and  ransome  were  a  H.  4. 4. 

divers,  then  should  the  party  that  mayhemed  the  villeme,  gay  "i^g^g^®' 

two  summes,  one  for  a  nne,  and  another  for  a  ransome,  which  gH.^.'iV 

never  was  done.    And  aptly  a  redemption  and  a  fine  is  taken  to  a  £.  4. 15. 

be  all  one;  for,  by  the  payment  of  the  fine,  he  redeemeth  himself  10  £.  4.  7. 

from  imprisonment,  that  attondeth  the  fine,  and  then  diere  is  an  so  £.  4. 3. 

end  of  the  businesse.  Mi^  1*7  & 

18  £Uz.  Berel's  caie.       4  Co.  11,  &  9  Co.  76.  Combe't  case. 

It  signifieth  properly  a  summe  of  money  paid  for  the  redemp- 
tion oia  captive,  and  is  compounded  mre  and  emOf  that  is,  to 

redeeme  or  buy  again.    And  it  is  to  be  knowne,  that  [u]  by  the  M  40  An.  9. 

ancient  law  ofEngland^  if  the  defendant  in  an  appeale  of  mayhem  j^inw*  cap.  4, 

had  been  found  guilty,  the  judgement  against  tne  defendant  had  Britt^caTflV ^^ 

beene,  that  he  should  lose  the  like  member  that  the  plaintife  lost  foi.48.  Brwt. 

by  his  means;  as  if  the  plaintife  had  lost  an  hand,  the  defendant  Ub.  3,  Ibl.  144, 

also  should  lose  one,  et  sic  de  cateris;  in  respect  whereof  the  i45«  l^l«ta,  1. 1, 

writ  said,  \yo\fdonki  mahemavit,  for  that  the  defendant  dioidd  ^i'^'      . . 
lose  a  member.  •  [w]  Bract,  ubi 

Mwac  m  *u«;iMv«.«.  supra. 

Brit.  cap.  3,  I6L  77.  b.     (4  Ca  43.    Pott  a88.  a.) 

Alwaies  at  the  common  law,  when  the  defendant  should  lose 
life  or  member,  the  writ  asidjehniciy  Sfo.    And  now  albeit  the 

law 


ments  on  judgments  in  civil  suits  in  the  king's  courts  of  record,  they  have  hng 
been  mere  form.  Yet  in  lord  Coke's  time  it  was  error  to  omit  tne  entry  of 
them.  5  Co.  49.  a.  Now  indeed  by  the  16  &  17  Cba,  s.  c.  8,  si«ch  an  error 
it  amendable.— [Noto  194.] 
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law  be  changed  (for  at  thk  daj  the  plaintife  Bhall,  as  our  audior 
eaitliy  rec<>ver  but  danmutges)  yet  the  writ  of  appeale  saith  atill 

Note,  the  life  and  membei^  of  every  subject  are  under  the 
H  BncUib.1,  aafegard  and  protect!^  of  the  king;  for,  as  Bradon  [x]  saith, 
10  R  1  coram  ^*'^  ^  membra  sunt  in  poiegfaie  regis.  And  therewith  ag^reeth  a 
RMe>H^d^  aotiible  record,  Patch.  \g  E.  l,  coram  rege^  Rot.  ,^,  Noriht. 
KoHbt  Vita  ei  membra  stmt  in  manu  regitf  to  the  aid  that  diey  may 

serve  the  kins  and  their  eoimtrie,  when  occasion  shall  be  offisrecL 
Nay,  the  lord  of  the  villeine,  for  the  cause  aforesaid,  cannot  may- 
hone  the  villeine,  but  the  king  shall  punish  him  for  majhaming 
of  his  subject  (for  that  hereby  he  hath  disabled  him  to  do  the 
king  service)  by  fine,  ransome,  and  imprisonment,  until!  the  fine 
and  ransome  be  paid.  So  as  there  is  a  manifest  diversity  be- 
tweene  a  ransome  and  dn  amerciament ;  for  ransome  is  ever  when 
the  law  inflicteth  a  corporal  punishment  by  imprisonment  (and  so 
is  also  a  fine);  but  otherwise  it  is  of  an  amerciament,  as  badi  been 
[jf]  Mirror,  csp.  said.  And  [jr]  aacients  have  said,  that  ransome  n*eti  Jbtsftie  te^ 
6'  Mc^>  1  &a*      dempdan  ete  paine  oerpord  per  fine  dei  deniere.    This  ofience  of 

mayhem  is  under  all  felonies  deserving  death,  and  abofve  di 
other  inferior  offences;  so  as  it  may  be  tndy  ssad  of  it  that  it  is, 
In$er  crimina  majora  minimmm^  ^  ilder  minora  maxinmm  (s). 
And  in  my  circuit  in  amto  i  Jaeobi  ngify  m  the  couiity 
ciLetcester^  one  Wright^  a  young  strong  and  lustie  c^  ri377| 
rogue,  to  make  himselfe  impotent,  theraby  to  have  the  I    |)    J 
more  colour  to  begge  or  to  be  relieved  wiUiout  putting 
huBseife  to  any  labour,  caused  his  companion  to  stnke  off  his 
left  hand;  and  both  of  them  wete  indited,  fined  and  181180111111 
therefore,  and  that  by  the  opinion  of  the  rest  of  the  JMstacas  fer . 
the  causa  aforesaid* 

^  Voidy  8^c!*    Here  by  (S^c.)  is  implyed  a  maxime  in  law, 
QpM  irtuiiUs  labor  et  sinejrucfu  non  est  Rictus  legis.  And  againe, 
Noli  licet,  quod  dispendio  licet.    And,  Semens  incipit  djine;  and« 
[f]  YideSect    Lex  ,non  praeipit  inutUia.      [z]  Theretore  the  law  forbiddeth 
^3*&d578.      guch  recoveries,   whose  ends  are  vaine,  chargeable,  and  un- 
profitable. 


Sect.  1^5. 

jd  LSOf  if  a  villeine  be  demandant  in  an  action  reedf  or  ptaintiffe  in 
an  actton  vereonaU  againU  kis^  lard,  if  the  lord  vAU plead  m  dieabHUi^ 
of  hu person^  hemajf  not makeplaine (1) defenu  (il  lie  pott faire  pteiae 
defenee) ;  bvi  he  shall  drfend  but  tiiessorong  and  the  force f  and  demand  ike 
Judgement f  if  he  shall  he  etnse^eredj  and  skew  hu  matter,  im  and  iy  (et  mcMK 
stra  son  matter  main  tenant*),  how  he  is  villeine,  and  demand  Jwdgemmi 
if  he  shtsU  be  amazed* 


delay,  and  not,  "  by  and  bt^"  ca  tt  u  here  interpreted.    See  Mr.  Ritaatt  InSt.  p.  » 1 1. 

*' DEMANDANT,' 


(  a  )  Since  lord  Coke'a  tiaiie,  premeditated  maiaaingp.  accompanied  wilb  la^^ng 
tn  WM^  has  beea  made  a  eapstal  fekny.  See  M  a»d  n^tCh*  n.  su  ly  om- 
mofXy  ^yled  the  Oyomtr^  act.— [Note  llQ&^ 

(x)  It  should beyi«a        ,      L  .      -^j 


L.  i.  G.  11.  Sect.  1^6.        Of  Vilienage.  tl27*b. 

*«  T^EMANDANT,''  Peteruy  is  hee  which  is  actor  in  a  reall 
action,  because  he  demandeth  lands,  &c,  and  flaintife^ 
warhUf  in  actions  j^ersonals  and  mixt,  quia  gueritur  de  injuriS^ 
^^  Tenant y  tenenSy  in  reall  actions;  and  d^tndanty  deferidensy  ill 
actions  personall  and  mitt 

*<  D^ftnce^  (2)  commeth  of  the  word  defbndo,  so  called  of  the 
manner  of  the  pleading,  viz.  predict.  A,JB.  defendit  vim  et  in- 
juriamySfC. 

For  example,  in  a  personall  action  brought  by  A.  B.  against 
C  D.  the  defence  is,  Et  pr^edictusy  C.  D.  drfendit  xnm  et  in-- 
juriam  fiu^ndoy  Spc.  et  danma,  et  qidcquid  quod  ipse  defendere 
debet  y  Sfc* 

In  this  defence  there  be  three  parts  to  be  considered.    First, 
when  he  defendeth  the  wrong  ana  the  force,  this  hath  a  doubl^ 
effect,  viz.  to  make  himselfe  partie  to  the  matter;  and  this  is  the 
Reason,  that  the  defendant  in  this  wnd  the  like  actions  can  plead 
no  plea  at  all,  before  he  makes  himself  partie  by  this  part  of  the 
defence ;  as  it  appeareth  here  by  LittUton,  that  [a]  if  the  de-  [a]  40  £.  3. 3^^ 
fendant  will  pleaa  m  disabilitie  01  the  person  of  the  plaintiffe,  he  M  H.  6. 18, 
must  first  make  himselfe  partie  by  this  first  part  of  the  defence.  35  H.  6. 12. 
Neither  can  he  plead  to  the  jurismction  of  the  court,  without  this         ^  '^' 
part  of  the  defence  (3).    Secondly  fi J,  bv  the  defence  of  the  [6]  99  E.  3. 93; 
oamages,  he  affirmeth  Uiat  the  phuntiTO  is  aole  to  sue,  and  (upon  8  H.  9. 3. 
just  cause)  to  recover  damages  (4).     Thirdly,  and  by  the  last 
party  viz.  and  all  that  which  he  ought  to  defend,  when  and  where 
ne  ixh^t,  he  affirm^th  the  juriscQction  of  the  court.    Et  sic  de 
simUi&s,    And  of  such  necessitie  it  is  for  the  tenant  or  defend- 
ant to  make  a  lawfull  defence,  as  [c]  albeit  he  appeareth  and  rc]36H.6. 
pleads  a  sufficient  barre  without  making  defence,  yet  judgment  judgement  581 
shall  be  ffiven  against  him. 

[d]  Ifvillenage  be  pleaded  by  the  Icnrd  in  an  action  reall,  mizt  M  18  £.  4*6» 
cfr  personal,  and  it  is  ibuncl  that  he  is  no  villaine,  the  bringing  of  ^  <^* 
ia  writ  of  error  is  no  enfranchisement;  because  thereby  he  is  to 
ifefeate  the  former  judgement:  and  if,  in  the  mean  time,  the 
plaintiffe  or  demandant  bring  an  action  against  the  lord,  he  need 
make  no  protestation,  so  long  as  the  record  remaines  in  force,  for 
ut  that  time  he  is  free,  but  tne  lord  diall  be  restored  to  all  by  a 
Wirit  of  error. 

Sect* 


(2)  It  has  been  well  observed,  that  defence,  as  applied  in  our  law  pleadings, 
means,  not  a  jmtj£cationy  which  is  the  ordiyiary  signification,  but  a  denial. 
Q  Blackst.  Comm.  Sth  ed.  ag/B.  Dad  this  occured  to  me  author  of  the  book  on 
real  actions,  he  would  not  have  been  at  a  loss  for  die  reason  of  the  tenant's 
4f/efiding  the  demandant**  right  in  a  writ  of  rjf^t.  Bo«lb  on  Real  Actions  iitf* 

(3)  Held  contra  by  three  judgea  against  Hplt  uliief  justice.    Carth.  S20. 
(4}  Adjudged  ace.  on  Demurrerii  vfti^-  220* 


Vol.  t*  K  K 
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Sect.  196. 

yd  LSO,  there  ate  sixe  manner  of  men,  (5)  irAo,  if  they  sue,  Judgement 
may  be  demanded^  if  they  shall  be  answered,  t^c.    One  u,  where  a 
villeine  sueth  an  action  against  his  lord,  as  in  the  case  aforesaid. 


MirJ^r^'cap-a.    pcnonall,  Or  mixt 

MCC  18.     13  H.  4.    Sorely  is*    A  Gardiu  shall  diiable. 

(TWt  35a.  b.)       «  jr  they  shall  be  anstoeredJ'    This  is  the  legall  condusioii  of 

the  plea,  wnen  the  plea  is  in  disabiiitie  of  the  person.  And  of  the 
verbe  respondere  came  responsalis,  often  used  in  the  ancient 
If}  Bract  lilK  authors  of  the  law.  [f]  Responsalis  was  he,  that  was  appointed 
4,rol.ais.  b.  &  bj  the  tenant  or  defendant,  in  case  of  extremity  and  necessitie, 
n  ^'ne  ^^1  ^  &Iledge  the  cause  of  the  parties  absence,  and  to  certifie  die 
OlaDTil!  UbTi^  court  upon  what  tryall  he  will  put  himselfe,  viz.  the  cotnbate  or 
cap.  1.  '   the  country.     So  as  his  power  was  more  than  the  essoinor,  iHiich 

Brit  ca.  136.  casteth  an  essoigne  only  to  excuse  the  absence  of  the  par^,  as  aa 
T^N^  ^'  ^c'  estranger,  which  casteth  a  protection,  doth.  For  by  tne  common 
Reflet  o.*^  law,  the  plaintife  or  defendant,  demandant  or  tenant,  could  not 
(F.n!b.  156.  e.)  appeare  by  attomie  without  the  king's  special  warrant  by  writ 

or  letters  patents,  but  ouffht  to  follow  nis  suite  in  his  owne  proper 
[g1  Mirr. ca.  5,  person  {hj  reason  wherecv  there  were  but  few  suits ).  [g\  Alnuum 
*^^  ^'  est  a  retetner  attomy  sans  breve  de  la  chancerie.    Axiid  tfaoelbre 

[fc]Bractmiiibi  Bracton  saith  truly,  [A]  Attomatus  hac  omnia  Jacere  potest  (that 
**P^  is,  plead  all  manner  of  pleas) .    Est  igUur  nuigna  d^nrentia  imtek 

r  Ca.  fia.  oHomatum  et  responsalem.  So  as  the  statutes  that  give  the  mak- 
7  Co.  7^         ^3  of  ftttomeyes,  have  wome  out  responsales.   Now  what  manner 

ofmen  attorneys  ought  to  be,  or  rattier  what  they  ought  not  to 
[OMtROTfCa.  be,  heare  what  antiquity  hath  said:  [t]  Attomeyes  poient  estre 
9»  wet  SI.         foi^  ceux,  aux  queux  l^  voile  suffer.    Ferns  ne  voient  estre  at- 

tomeyes,  ne  en/ans^  ne  serfk,  ne  mdaue  est  en  garae  ou  auterment 
Jaut  ae  foy,  ne  nid criminouSf  ne  nut  essoigne,  ne  nul  que  nest  a 
lefoyle  roy,  ne  nul  que  nepoet  este  counter,  8fc. 


Sect.  197. 

'jTSE  second  is,  where  a  man  is  outlawed  upon  an  action  of  debt  or 

trespasse,  or  upon  any  other  action  or  indictment,  the  tenant,  or  the 

defendant,  may  shew  all  the  matter  of  record,  and  the  outlawry,  and  de- 

mand  judgement,  if  he  shall  be  answered;  because  he  is  out  of  the  law  to 

sue  an  action  during  the  time  that  he  is  outlawed. 

«  THE 

: 1 .  ,■'! 


<5)  In  L.  and  M.  Rob.  P.  and  Red.  the  readmg  is  against  fKfh&m. 


L,2.  C.  11.  Sect.  197.    Of  Villenage.        [128.a.  £28.  b. 

*/  nnHE  second  is  [k]  tohere  a  man  is  outlawedf  S^.^    But  tliese  W  Bncteii,in>. 

general!  words  receive  a  distinction,  viz.  [/]  if  an  executor  6»  f®*-  4ai- 
or  an  administrator  sueth  any  action,  utlary  in  the  plaintife  shall  {^^^*  ^V^rt' 
not  disable  him :  because  the  suit  is  in  outer  droits  that  is,  in  the  ca.^^eite|H 
right  of  the  testator,  and  not  in  his  owne  right.    And  for  the  same  tioos  a  profor^ 
reason,  Im]  a  maior  and  commonalty  shall  nave  an  action,  though  ca.  4,  ddaolti 
the  maior  be  outlawed,  [n]  In  a  wnt  of  error  to  reverse  an  utlary,  P"™»*>»^ 
utlary  in  that  suit,  or  at  any  stranger's  suit,  shall  not  disable  the  ^  u 
plaintife,  because  if  he  in  that  action  should  be  disabled  if  he  were  ^'h.  6*  30.  b. 
outlawed  at  several  mens  suits,  he  should  never  reverse  any  of  14  H;  6^  15I 


plaint 

stevy  8fc.     [q]  Minor  vero^  et  out  infra  iHatem  12  Unnorumjuerity  Was  H.  8.  c  3. 

utlagari  non  potest ^  nee  extra  legem  pom;  quia  ante  talem  oftatem  ?  siZ  2i.Cro. 

non  est  sub  lege  aliqud  nee  in  decenna,     [r]  He  that  is  abjured  the  j^m.  ^g^.  616.) 

realme  may  oe  disabled,  for  that  he  is  extra  legem,  and  yet  he  is  Ip]  Mxrr.  ca.  3. 

not  properly  outlawed.  ace.  12  R  4,  iff. 

'^    '^     'f  33H.6.ca.s. 

[9]  Bract.  Ub.  3,  fb.  IS5.    3  H.  5.  Utlagvy  11.    38  B.  3. 5.    [r]  Brittcm;fa  39. 

'^  Shew  all  the  matter  qf  record**    Here  note  two  things:  first, 

by  this  word  (shea),  that  [s]  when  any  man  pleads  M  ^  ^  <• 

[12871  *°  udary  in  disability  of  the  person,  he  must  cc^  shew  Coron,  332. 
^    J  forth  the  record  of  the  outlawrie  maintenant  sub  pede  l^He'fi^S.' 
si^i,  (because  the  plea  is  but  dilatorie)  unlesse  the  re-  31^  h.  5. 2^ 
cord  be  in  the  same  court.    But  if  he  plead  an  outlawrie  in  barre,  5H.7.    GElis. 
if  it  be  denyed,  he  shall  haVe  a  day  to  bring  it  in.  Dyer  328. 

F.  N.  B.  344* 
Stattf.  PI.  Cofon.  105.    (Noy  74. 143.)    (8  Co.  14a-  b.) 

Secondly,  [t]  before  the  defendant  can  disable  the  plamtife,  the.  [4  38  An.  49- 

outlawrie  must  appeare  of  record ;  and  the  judgement  idler  the  ^^  ^-  ^Vr^^ 

quintb  exaetusmen  h^  the  coroners  in  the  coun^  court  is  not  ^^'pLer  99a. 

sufficient,  untifthe  wnt  of  exigent  be  returned,  and  the  outlawrie  38  £.  3. 13. 

appeare  of  record :  which  is  manifest  by  Littleton*B  owne  words,  (Post.  228.  b. 

<viz.)  matter  of  record;  whereof  see  more  hereafter,  Sect.  503.  5  Co.  111.)    > 

It  is  to  be  observed,  that  there  be  two  kinds  of  appearances 
before  the  quinto  exactusy  to  avoid  the  outlawry,  viz.  an  appear* 
wice  in  deed,  that  is,  to  render  hhnselfe,  &c.  and  the  other  is  by 


an  appearance  in  law,  [tc]  that  is,  by  purchasing  a  supersedeas  out  l^\^'  ^^ 
of  the  court  where  the  record  is,  which  is  im  appearance  of  re-  j^t^r^iSfJ^^ 
cord:  and  therefore,  though  it  be  not  deltverea  to  the  sherife  poibune. 


before  the  ousnto  exactus,  yet  it  shall  avoid  the  outlawrie ;  and  so  33  H.  6. 1. 
are  the  boolEes,  that  speake  hereofl  to  be  intended.  1  &  H.4. 34. 

'^  Dyer  3  £1.193. 

6£L233.      4  H.  4.  ie  1.  case.      8  H.  4.  £  7.      37  H.  6. 17.      33E.3*      £1^.77. 
91 H.  6. 90.    (Mo.  73.) 

[vo]  if  a  man  be  outlawed  at  the  suit  of  one  man,  all  men  shall  [«]  33  BL  6. 
take  advantage  of  this  personall  di8ability#    And  so  it  is  in  case  ^9*  b.&c. 
o€  alien  n(e,  and  of  excommengement.    But  otherwise  it  is  in  case 
of  villenage,  for  that  disability  is  onely  given  to  the  lord. 

**  During  the  time  that  he  is  outUnsedr    [x]  If  the  defendant  M  44B-  3-  37. 
plead  an  outlawrie  in  the  plaintife,  in  disabili^  of  his  person,  and  (Djci.Plac.169. 

the  ^"^ 


(1)  Rot.  Pari,  ao  H.  6.  lu  18.  c.  i*    Hal.  MSS. 

K  K2 
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the  plaintife  after  that  plea  pleaded  purchase  a  charter  of  pardon; 
because  the  charter  hath  restored  him  to  the  law,  the  defendant 
shall  answer.  So  note,  the  disability  abateth  not  the  writ,  but 
disinableth  the  plaintife,* untill  he  obtaineth  a  charter  of  pardon; 
and  so  it  appeareth  here  bj  LittUton, 

b]  9  El.  Dyer  «  Judgement  if  he  shaU  he  answered!*  Fy]  If  the  ground  or 
'^7H.4-4*hi  cause  of^e  action  be  forfeited  by  the  outULWiy,  then  may  the 
Com.  188;  outlawry  be  pleaded  in  barre  of  the  action ;  as  in  an  acuon  of 
5  Co.  109,  in  debt^  detinue,  &c.  But  in  reall  actions^  or  in  personally  where 
Folic je's  caie.  dammages  be  incertaine,  fas  in  trespasse  of  batterie,  of  goods, 
98  £.3.94.  ofbreasing  his  dose,  ana  the  like)  and  are  not  forfeited  by 
%^'^t^  the  outlawrie,  there  outktwry  must  be  pleaded  in  disabili^  of 
(Doct.Pitc       the  person. 

395.)  \z]  And  it  is  to  be  observed,  that,  in  the  reign  of  king  JEyred^ 

\%\  Mir.c.  1,  and  untill  a  eood  while  after  the  Conquest,  no  man  could  have 
MCt.  3, 6cc  3, «  i^^Q  outlawed  but  for  felonie,  the  punishment  whereof  was  death. 
tedT?  ^^  ^'    ^^^  ^^"^  ^^  ^^  ^  changed,  as  it  appeareth  by  that  which  hath 

beene  sayd.  And  herel^  you  shall  understand  old  bookes  and 
records,  which  say,  that  an  outlawed  man  had  capfut  lupimtmj  be- 
cause he  might  be  put  to  death  by  any  man,'  as  a  wolfe  that  hate- 
[•]  Flct»,lib.  1,  ful  beast  mi^t.  [*]  Vtlagatus  et  waiviata  capita  geruni  Itqnna^ 
2l??*i:  ^  i^ta  ab  oMMius  impunc  paterunt  amputari;  merito  enim  sinelm 
iTi.  Brit.  f.  perire  debent,  qui  Jecundlm  U^em  r»Ve  r^nt.  And  «n<i£r 
oo.  b.  saith,  [a\  Vtlage  parfdonie  ieigne  leu  pur  loup^  et  est  enable  %ooolfe- 

\a\  Mir.  c^  4,  ihered^  pur  ceo  que  loup  est  beast  haye  de  touts  gentSy  ei  de  ceo  e% 
^^\  \^^^  avant  Itst  al  ascun  de  le  pcdder  aljoer  del  loup,  dont  custome  sdoU 
,puiitt      e.         ^^^  ^  porter  let  testes^al  chiefs  Ueu  dd  county,  ou  de  laJramchiK, 

et  soloUla  avoire  demy  mark  del  countie  pur  cnescun  teste  de  utlage 
et  de  loupe.    And  diis  agreeth  with  the  law  before  the  Conqoest, 
'\y\  lAmb.  fol.     [b]  Utlagatus  lupinum  gerit  caput,  quod  Anglice  tooolftsheaa  did- 
laB.  fur;  et  luee  est  lex  communis  et  generalis  de  omniout  utluffotit, 

[el »  Aw.  P.  3.  [c]  But,  in  die  beginning  of  the  raigne  of  kin^  Edward  the  tiurd, 
«  £.  3.  tit.  It  was  resohred  by  the  judra,  for  avoyding  of  mhumanity,  and  of 

Coro9. 148.        efiusion  of  Christian  blood,  that  it  should  not  be  lawful!  for  aaj 

man,  butthe  sherife  onely,  (having  lawful!  warrant  therefore)  to 
put  to  death  any  man  ouUftwed,  though  it  were £Mr  felonie;  and  if 
ne  did,  he  shomd  undergoe  audi  punishments  and  paines  of  death 
as  if  he  had  killed  ngkj  other  man;  and  so  from  taen^orth  the 
law  continued  until!  tms  day.  (Nota^  wolfisshead  and  touf/irfod'u 
[*]  Bnctonjib.  all  one.)  f*]  And  after  in  .Bmc^on'iitime,  and  somewhat  befae, 
$,  fol.  4ai.        .processe  of  outlawry  was  ofdalned  to  l^e  in  all  actions  that  iveie 


8 1^6. 9.  b.       quare  xd  et  armiSf  whidl  Bractim  calleth  deUctas  for  there  tfaekk^ 

.^  R  6.\        "^"^  ^"^^  '^  ^^OX    But  since,  by  divers  statutes,  processe  ^ 

40  £.3.9.  ootlawiy 


(1)  Whether  the  common  law  fives  process  of  outlawry  against  crimes,  bein^ 
merely  constructive  breathes  of  the  peace,  was  questioned  m  a  late  caseliefbre 
tiie  kmg*fi  bench  on  a  libel.  But  the  c^ef  {usUce,  in  delivering  the  court's 
judgment,  spoke  at  large  to  prove,  that  sucn  process  lies  against  crimes  urn- 

.  versally.  Mr.  Wilkes's  case  4  Burr.  v.  4.  page  ^£37.  However,  the  reasoning, 
on  which  this  opinion  is  grounded,  stands  oppos^  liy  a  fbrmer  judgment  of  fte 

jcpmmon  pleas  on  a  prior  case  relative  to  the  same  gentleman,  a  Wils.  iji* 
But  it  was  adopted  by  both  houses  of  nar1iSifiefil^''When,'1n  ikis  caie,ttey 
resolved,  that  privilege  of  parliament  do^  not  extend,  to  Ubdi.,  See  iljonoal 
Reg.  for  1 764.    The  arguments  for  thie  obnthuy  o^bii  are  SanAlj  'tx^%mte^ 

in 


VilljMi^.        [128.b.,ia9.a. 


outlawry  doth  lie  in  account,  debt,  detinue,  annuity,  covenant, 
action  sur  U  statute  de  5  Bich.  3.  (iction  sur  le  case,  and  in  divert 
other  common  or  civil!  actions.  But  now  let  us  heare  what 
Littleton  will  say  unto  us. 

Sect.  198« 


n^HE  third  is  an  alien,  which  is  born  out  of  the  Ugeance  (2j  of  our 
soveraigne  lord  the  kuigy  if  ^ch  alien  will  sue  an  action  reall  or 
personal,  the  tenant  or  defend!ant  may  say,  that  he  was  borne  in  such  a 


country,  which  is  out  of  the  king*s  aliegeance,  and  aske  judgment  if  he 
shall  be  answered. 


pf] 


**  JLIEN,*'  [a]  AlienigeM  kierivei  from  AeLaiine  MBiictlib.5, 

word  alienus,  and  according  (^  to  the  etymologie  &L  415. 437,  '• 

I     a.*^  J  ®^*^®  word,  it  signifieth  one  bopie  in  a  strange  country,  Mir.  c  i,  lect.  3, 

•-     '       under  the  obedience  of  a  strange  prince  or  country,  (and  ^  *»  •'^  *»  ^ 

therefore  Bracton  saith,  that  this  exception,  propter  defectum  ^niw^^ 

nationisf  should  rather  be  propter  defectum  tubjwtionis)  or  as  fiet  IL  6,  c  47. 

Littleton  saith,  (which  is  the  surest)  out  of  the  Uegeance  of  the  Brit  fc.  sg. 
king.     Note,  here  Littleton  saith  not  out  of  the  realme,  but  out  of  ^^  3-    Bre. 

the  Ugeance;  for  he  may  be  home  out  of  the  realme  ofEn^na,  S^jfadf^tiu 

yet  within  the  liegeance.    And  he  that  is  borne  within  the  kiog's  nwe.    31  £.  3. 

liegeance  is  called  sometime  a  denizen,  auasi  deins  n£e,  borqe  Co9iii»ge5. 

wiuiin,  and  thereupon  in  Latine  called  inaigena,  the  king's  lieg^-  4^  ^  3>  >• 

inan;  for  ligeus  is  ever  taken  for  a  naturall  borne  subject.  \^¥l2^ 

14  H.  4. 19,  20.     3  H.  6. 65.     22  H.  6. 38.     Stanf.  P(  Cor.  197.  a.    7  Co.  1.  Calv!n*s 
case.    Pi.  Com.  268,  per  Sanders.    Vid.  Sect.  1. 439, 440, 441. 

_  * 

But  many  times  in  acts  of  parliament  denizen  is  taken  for  an 
.  alien  borne,  that  is  in0randiised  or  denizated  by  let- 
(2  Inst.  741.^  ters  patent,  whereby  the  king  doth  grant  unto  him, 
[6]  qubd  ille  in  omnibus  tractetur,  reputetur,  habeatur,  teneatur,  et  N  0  £•  4-  ^-  8* 
gibernetur,  tanquapi  ligeus  noster  tnfira  dictum  regnum  nostrum  P*-Ct)ni.  130,  b. 
AngUa  oriundus,  et  non  aUter,  nee  also  modo.    But  the  king  may 
make  a  particular  denization:  [c]  as  he  may  grant  to  an  alien,  ^^^^^'^^ 
fubd  in  quibusdam  curiis  suis  Anglue  audiatur  ut  .^iig/itf ,  et  quM  ^  p^i^^ 
fion  repwatur  per  iUam  esceptionem,  guhd  sit  alienigena  et  natus  in 
partibus  transmarinis,  to  enid>le  him  to  sue  onely.    The  several! 

seasea  of  which  wcnrd  must  be  gathered  ex  anteeederMusi  adnme*      « 

tis,  et  conseauentibus ;  and  they  that  take  him  in  that  sense,  derive 
the  word  Irom  donaison,  (i.  e.)  donatio,  because  his  freedome  is 
given  unto  him  by  the  king. 

There  is  another  kind,  and  that  is  an  alien  naturalized,  and  that 
must  be  by  act  of  parliament.  And  this  alien  naturalized  to  all 
in^ts  and  purposes  is  as  a  naturall  borne  subject  (1),  and  dif- 

fereth 


in  a  protest  by  some  of  the  lords,  who  were  against  making  such  a  resolution. 
Journ.  Dom.  Proc.  29  Nov.  1763. — [Note  197. J 

(9)  Ubi  natus  in  partibus  transmarinis  thaU  not  be  an  alien.  See  HUL 
13  -B-  1.  rot.  1.    Hal.  MSS^Note  198.] 

(1)  But  now  by  the  12  &'  13  W.  3.  c.  a,  naturalized  persons  are  inca- 
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feretfa  much  from  denization  by  letters  patent ;  for  if  he  had  issue 

in  England  before  his  denization,  that  issue  is  not  inheritable  to 

his&Uier;  but  if  his  father  be  naturalized  by  oarliament,  sudi 

(Cro.Cha.0oi.)  issue  shall  inherite.     So  if  an  issue  of  an  EngUshman  be  borne 

beyond  sea,  if  the  issue  be  naturalized  by  act  of  parliament  (:i),  he 
shall  uiherit  his  &ther's  lands ;  but  if  he  be  made  denisen  by 
letters  patent,  he  shall  not ;  and  many  other  difibrencea  there  be 
betweene  them. 


Vide  Gclrin** 
abinpn. 


\fl  idELDbr. 
to.  900.  b.  Doe- 
tor  Storie't  I 


(Abb.  a7i> 


Sc  M.  Dl  144. 
7  Co.6»&c. 
Cdm's 


m 


**  Ligeance^  ^  UeandOf  being  the  highest  and  greatest  obli- 
gation of  dutie  and  obedience  that  can  be.  Ligeance^  is  the 
true  and  fiuthful  obedience  of  a  liegeman  or  subiect  to  his  liege 
lord,  or  soveraigne.  Ligeantia  est  wundum  ^fidei :  ligeaniia  eU 
l^  essentia. 


9E.4-7. 
rin'tcue 

«bi  aQpra. 

(Gro.  Jam.  539. 

%  Bo.  Eep.  95.) 


Perttt»a,l 


Ligeantia 
domtno     § 
regiddniir 
est  duplex. 


Tempera' 
Kneaaut, 


^  U  Originariai  me  naturaliSf 

ta  fS] ;  and  this  is  alwayes  absolute 
ana  incident  inseparable.  Nemo  pa- 
triamf  in  gud  natus  est^  exuertf  nee 
ligeantia  oAitum  efurare  possit, 

s.  3ata,  aut  per  denizationemy  out  per 
naturaUzatienem  (ut  supradtctvm  est) 
et  ista  ligeantia  per  denizatumem  potest 
esse  sub  conditioner 
^  LocaUSf  quia  quilibet  alienigena,  qui  m 
hoc  regno  sub  protectione  regis  degit 
domino  regi  ligeantiam  debet.  Ana  if 
he  be  inmcted  of  high  treason,  the 
indictment  shall  say,  [e]  contra  H^e- 
antiee  sua  ddntusn;  et  ideo  diatur 
temporanea  et  localis,  quia  non  durett 
/       nisi  quousque  infra  regnum  moratur, 

Limttata^  as  when  one  is  made  denizen 
for  life,  or  in  taile.  [J"\  But  one 
cannot  be  naturalized,  either  with  li- 
mitation for  life,  or  in  taile,  or  upon 
condition:  for  that  is  against  the 
absolutenesse,  pnritie»  and  indebihty 
of  natarall  allegiance. 


An 


i«M*i 


riM 


pacitated  from  being  of  the  privy  council,  members  of  either  house  of  Darlia- 
ment,  or  enjovinff  any  office  or  place  of  trust,  civil  or  railhary,  or  from  Dsving 
any  grant  of  lands  or  other  hereditaments.  The  i  G.  i,  goes  still  further;  fo 
It  enacts,  that  no  bill  of  naturalization  shall  be  received  without  a  clause  to 
this  efiect.  i  G.  i.  sL  9.  c.  4.  s.  s.  But  when  any  foreigner,  distinguished  by 
emmenoe  of  rank  or  services,  is  naturalized,  it  is  usual,  first  to  pass  an  act  fo 
the  repeal  of  these  statutes  in  his  favour,  and  Uien  to  pass  an  act  of  natu- 
ralization without  any  exception.«»[Note  199.] 

(2)  This  imports  a  special  act  of  parlituEoent  to  be  necessary.  But  what 
ever  the  law  might  be  in  lord  Coke's  time,  now,  by  several  modem  statutes, 
persons  bom  h&jond,  sea,  if  their  fathers,  or  paternal  grandfathers^  were 
natural-bora  subjects,  are  likewise  made  so,  though  with  an  exdusiott  rf  sone 
un&voured  persons.  7Ann.  c.5«8.  3.  4G.3.CSI.  13  6.  J.  c  91*  See  ante 
fo.  8.  a.  note  1.— [Note  900.] 
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[*]  An  abbot,  prior,  or  prioresse  alien,  shall  have  actions  reall,   [*]  13  ^  3-  Br. 
persona],  or  mixt,  for  any  thing  concerning  the  possessions  or  ^^  .  ^®  ^-  3* 
goods  of  his  monastery  here  in  England,  though  he  be  an  alien  \^^^^2i^ 
borne  out  of  the  kind's  ligeance ;  because  he  bringeth  it  40  £.3. 10. 
riSOTI  °^^  *°  ^^  owne  ri^ht,    qcJ*  but  in  the  right  of  his  97A8S.  46*' 
I     K      I  monastery,  and  not  in  his  naturall  but  in  his  politique   hH.  4. 7. 
L**-  -"capacity (I).  »«|4^-M, 

&taat  Pner.  54.    L*esUt  de  Cariisle,  35  E.  1 . 

**  ReaU  or  personal.^     [A]  In  this  case  the  law  doth  distinguish  (Doct.  Prac  8. 

betweene  an  alien,  that  is  a  subject  to  one  that  is  an  enemy  to  the  by.  9.  b.) 

king,  and  one  that  is  subject  to  one  that  is  in  league  with  the  W  Bncton, 

kmg  (3) ;  and  true  it  is  that  an  alien  enemie  shall  maintaine  nei*  ^^*  ^7-  430. 

ther  real!  nor  personall  action,  donee  terra  Juerint  communes,  that  .  £.'^Aiel  8 

is  untUl  both  nations  be  in  peace  (3);  but  an  alien  that  is  in  i3£.3.Bre. 

leaffue,  shall  maintaine  personall  actions;  for  an  alien  may  trade  677.    33  £.3. 

ana  traifique,  buy  and  sell,  and  therefore  of  necessity  he  must  be  H-  so.  ai  £.  3. 

of  ability  to  have  personall  actions;  but  he  cannot  maintaine  ^£?^^ 

either  reall  or  mixt  actions.    An  alien  that  is  condemned  in  an  i^^^,^ 

information,  shall  have  a  writ  of  error  to  relieve  himselfe.     Et  $ic  11 H.  4.  %6, 

de  iimUibus.  9  £•  4*  7- 

19  £.4,7. 

90  R  4.  6.  13  £.  4.  9,  io«  39  H.  6.  93.  38  H.  8.  Br.  Denizen.  10.  1  £.  9. 
Noubab.  Br.  13  &  63.  Vide  4  H.  3.  Dower  179.  6£.  3.  3^.  31  H.  6.  ca.  4. 
Lirre  d'Entriea  in  Eject.  7.    6  H.  8.  Dier  3.    6  H.  7.  1^ 

[*]  If  an  alien  be  made  a  prior  or  abbot,  the  plea  of  dien  nie  n  ^9  ^  3- 
shall  not  disable  him  to  bring  any  reall  or  mixt  action  concerning  vM^^'rVi^* 
his  house,  because  he  is  ^  auier  droit,  as  before  is  said  (4).  ^^]  i^^s. 


''  Out  of  the  ligeance  qf  our  goveraigne  lord  the  Icing"    Here 
Littleton  doth  not  say,  out  of  the  reaune  or  beyond  the  sea  (5), 

i' as  he  doth  Sect  439,  440,  441 .  677. )  but  out  of  the  ligeance; 
or  (as  hath  beene  said  before)  a  man  may  be  borne  out  of  the 
realme,  viz.  of  England,  as  in  Irdand,  Jersey,  and  Guernsey, 
Sec.  (6)  and  vet  seeing  he  is  not  borne  out  of  the  ligeance  of  the 
king,  as  Littleton  here  speaketh,  he  is  no  alien.    But  hereof  there 

is 


( 1 )  Here,  as  also  generally  where  lord  Coke  mentions  professed  persons,  he 
must,  we  conceive,  be  understood  to  write  as  of  the  law  before  the  dissolution 
of  monasteries,  and  the  consequent  establishment  of  the  protestant  faith.  See 
at^e  3.  b.  note  7. — [Note  aoi.J 

(  a  )  £t  nota  it  shall  be  tried  by  the  record,  if  he  be  in  amity  or  not,  viz.  aprocla* 
mation  qfxnar.  But  a  proclamation  prohibiting  commerce,  as  ancientfy  between 
the  enmeror  and  the  queen^  doth  not  dssahle  a  German  in  a  personal  action*  Trin. 
41  Ehz.  C.  6.    Hal.  MSS.— [Note  ton.] 

(3)  But  now,  on  declaring  war,  the  king  usually,  in  the  proclamation  of 
war,  qualifies  it,  by  permitting  the  subjects  of  the  enemy  resident  here  to  con* 
tinue  so  long  as  they  peaceably  demean  themselves ;  and,  without  doubt,  such 
persons  are  to  be  deemed  alien  friends  in  effect.— [Note  203.] 

(4)  A  ^female  alien  shall  have  dofwer*  Rot.  Pan.  8  H.j.  n.  15.  9  H.  5.  n« 
pro  comiti8s4  Arunddl,    Hal.  M SS. — See  ante  31.  b.  note  9. — [Note  204.] 


(5)  See  ante  107.  a.  0. 6,  there,  and  post  44.  a. 
(6J 


Rot  Pari.  9  H.  6.  n.  20.  indenixation  qfone  bom  in  Wales.    Simile  Rot 
nurl.'ss  H.  6.  n.  26.    Co»  a  Inst  74i>  on  stat.  a  H.  ^    Hal.  MSS. 
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is  so  much  and  so  plentifully  spoken  in  our  bookes,  and  especially 
in  the  case  of  Calvin  uBi  supra^  as  this  shall  suffice. 


tn< 


'*  And  aske  judgement  if  he  shall  be  answered.**     So  as  the  te-? 
nant  or  defendant  shall  neither  plead  alien  nSe  to  the  writ  or  ta 
the  action,  but  in  disability  of  the  person  as  in  case  of  villenage 
il  Uvra  d'Ea-    ^^^  outlawrie  before,     [t]  And  Littleton  is  to  be  intended  of  an 
nes,  Alien  i.      alien  in  league;  for  if  he  be  an  alien  enemyy  the  defendant  i^ay 
(Doct  Piac.  89.  conclude  to  the  action. 

Sect.  199. 

'T'H  E  fourth  is  a  mauf  who  by  Judgement  given  against  hin^  upon  a 
•^  writ  o/' praemunire  facias,  8lc.  m  out  of  the  kingU  protection.  If  hit 
sue  any  action^  and  the  tenant  or  defendant  shew  all  the  record  against 
him,  he  may  aske  judgement  if  he  shall  be  answered;  for  the  law  and 
the  king*s  writs  he  the  things^  by  which  a  man  is  protected  and  holpen; 
and  sOf  during  the  time  that  a  man  in  such  case  is  out  of  the  kvng^s  pttt' 
tectiofff  he  is  out  ofhelpe  and  protection  by  the  kifig^s  iaw,  or  by  the  ksng*s 
PfriL 

(3  Inst.  1 19.)      «  T>  R^M  UNIR  E:*    Some  hold  an  opinion,  that  the  writ  is 

called  a  prtemunire,  because  it  doth  fortiSie  jurisdictionem 
For  statute*,  jurium  regiorum  coronte  sua  of  the  kingly  lawes  of  the  crown 
Vid.  35  £.  1.  against  foreine  jurisdiction,  and  against  tne  usurpers  upon  them, 
Stat,  de  Carlisle,  gg  \yy  divers  acts  of  parliaments  appears.  But  m  truth  it  is  so 
as  E  ^  Stat*  called  of  a  word  in  the  writ ;  for  the  words  of  the  writ  be,  prte- 
de  Provisors.  munire  facias  preefhtum  A.  B.  Sfc.  quhd  tunc  sit  coram  nahis,  4^- 
Q7  £.  3.  c.  1.  where  praemunire  is  used  ibr  pnBmonere,  and  so  do  dirers  inter<< 
38  £.  4.  c.  3.  praters  of  the  civill  and  canon  law  use  it ;  for  they  are  pnemuniH 
SI  R.a,c.  I  a.  ^^^^  ^^^  prcsmoniti.  By  the  statutes  before  quoted  in  the  mar- 
la  K^.c.\.  g^"^  y^^  ^^^^^  perceive  what  statutes  were  made  before  lAttkiw 
16  R.  a.  c!  5.  wrote,  and  what  haVe  beene  ordained  since  to  make  ofiences  in 
a  H.  4.  c.  3  &  4.  danger  of  a  pramunire, 
6  H.  4.  c.  1. 

a4H  8.  c.  la.  aa  H.8.  c.  19.  20.  a6  H.  6.  c.  16.  1  Wit.  cft.  t.  6  S^s.  e.  1. 
13  Eliz.  ca.  1,  a.  8.       a?  Elix.  c.  2.       39  Eliz.  ca.  18. 

For  Prvcettents,  Vide  Mich,  ag  £.  3.  coram  rege  in  Thesafar.  Paach.  44  £.  3.  Ibid. 
Melbourne's  case.  Mich.  3B  H.  6.  Ibid,  the  case  of  Bich.  Beaucliamp  and  othtrs. 
Hil.  as  H.  8.  coram  rege,  the  case  of  Nic.  Bishop  of  Norwich.  Trln.  36  H.  8.  Rot.  9. 
coram  re^e,  the  case  of  the  Bishop  of  Bangor.  Mich.  a6  &  97  Elie.  coram  rege,  Parrot 
against  D.  Beviance  and  others,  Booke  of  Entries,  fb.  4S9,  dc  430.  &  lUd.  Midi. 
9  H.  7.  f.  33.. 

Book  cases.  <<  (ha  of  the  king's  protection***    The  judjopement  in  b,  praemunire 

fti  £.  3. 40.  B.  ig^  that  the  defendant  shall  be  from  thencefor^  out  of  the  Ung*s 

18  H.  6. 6.  protection,  and  his  lands  and  tenementB,  goods  and 

85  ^^^7'  chattels  ^y  forfeited  to  the  king,  and  that  his  body  shdl  piSOll 

34  R  8.  tit.  remaine  in  prison  at  the  king  s  pleasure.     So  odious  waa  I     *    J 

Praemunire  16.  this  ofFence  of  praemunire,  that  a  man  that  was  attainted 

^  ^  F  ^  »  ^  of  the  same,  might  have  been  slaine  by  any  man,  without  dancer  of 

6 H  7^14^  law;  because  [k]  it  was  provided  by  l|iw,  that  a  man  might  do 

44  E.  3.  36.  11  H.  7.  tit.  Pnemunire,  p.  5.  itjH»  7.  Jostice  Spilmsas.  in  Tvrber* 
ville'scase.  Kelwey,  f.  195.  Doot.  &  Slii4«vUb.  ^  ^p..aai  Brooketit  PrsBmi- 
nirc  ai.      Temps.  •:!.  6,     Bishop  B«rlo«'«  CM^*  [fcj  34  u*  8.  Brnpdce 

Coron^  196, 

to 
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to  him  as  to  the  kfaig*s  enemy,  and  any  man  may  hnrfblhr  kiK  an 
enemy.    But  queene£&'Mi6€lA  and  her  parliament  [*],  liking  not  r^l  si^'-cAi- 
the  extreme  and  inhumane  rigor  of  the  law  in  that  point,  did  pro-  ^X\^*c,ge 
vide,  that  it  should  not  be  lawful  for  any  person  to  slay  any  person  „j<,i|ed  per  ics 
in  any  manner  attainted  in  or  upon  any  pramunircy  S^e*    Tenant  Jattices. 
in  taue  is  attainted  in  a  prtmnumrey  he  shall  forfeit  the  land  but  7H.4-  so. 
during  his  life ;  for  albeit  the  statute  of  16  R.  a.  ca,  5,  enacteth,  Simon  Beyer- 
that  in  that  case  their  lands  and  tenements,  goods  and  chattels^  /^^t^i. 
shall  be  forfeit  to  the  king,  that  must  be  understood  of  such  an  aBo-Abr.  177^ 
es^te  as  he  may  lawfully  forfeite^  and  that  is  during  his  owne  life. 
And  these  eenerall  words  do  not  take  away  the  force  of  the  sta-i 
tute  de  dorns  eondHionalihusy  but  he  shall  forfeit  all  his  fee  simple 
lands,  states  for  life,  goods  and  chattels ;  and  so  was  it  resolvea  in 
Trudgin'B  case, 

**  For  the  lam  and  the  kin^s  leriiSt  ^c.  '*    lliere  be  three  Aing^ 
as  here  it  appeareth,  whereby  every  subject  is  protected,  vis*  r^s, 
hxf  et  rescrtpta  regis^  the  king,  the  law,  and  the  king's  writs.    The 
law  is  the  rule,  but  it  is  mute.    The  Idng  judgeth  by  his  judges^ 
and  they  are  the  speaking  law,  lex  loquenM.    The  proceed  and  thd 
execution,  which  is  the  life  of  the  law,  consisteth  in  the  king's 
writs.   So  as  he  that  is  out  of  the  protection  of  the  king,  cannot  be 
aided  or  protected  by  the  king's  law,  or  the  king's  writ.    Rex 
tuetur  legem^  et  lex  tuetur  jus,     [I]  Besides  men  attainted  in  a  [H  4  E.  4.  8^ 
pramumref  every  person  that  is  attainted  of  high-treason,  petit-  1  £.  4*  i*  b. 
treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  is  [*]  9^  3- 4* 
extra  l^emposituSf  and  is  accounted  in  law  civiliter  mortuus.  r«  1  ]Mgoli.o^s^ 

It  is  to  be  understood,  that  there  is  a  generall  protection  of  coram regs, Rot. 
the  king  whereof  Littleton  here  speaketh ;  and  this  extends  gene-   84Wai:vr. 
rally  to  all  the  king's  loyall  subjects,  denizens  and  aliens  within  f^^*?* 

the  realme,  whose  offences  have  not  made  them  uncapable  of  it,  ^^^v  ^j™^ 
as  before  it  appeareth.    And  there  is  a  particular  protection  by       ^'''  (^cnlu'^ 
writ,  which  b  one  of  the  king's  writs  that  Littleton  here  speakein  of  tbe  GeneraU^ 
ff.    This  particular  protection  is  of  two  sorts ;  one,  to  give  a  ^de  7  Co.  Cal^ 
aoan  imniunity  or  freedome  from  actions  or  suits;  the  second,  ^"*'*^' 
for  the  safetie  of  his  person,  servants  and  goods,  lands  and  tene-  (p.x.B-»8-Bt 
ihents,  whereof  he  is  lawfully  possessed,  from  violence,  unlawfliU  1  lmd-  185. 
molestation  or  wrong.     The  first  is  of  right,  and  by  law;  the  Mo-aao- 
second  are  all  of  mce,  (saving  one)  for  the  generall  protection  * ^' ^^'^  3a) 
implyeth  as  much.    Of  the  first  sort  some  are  cum  damuU 
(vdumus);  so  called,  because  the  writ  hath  this  word  (vohanusj 
in  it,  viz.  'ddumus  oubd  interim  sit  quietus  de  omnibus  placitis  et 
jmerelisj  S^c.  and  tne  other  a  protection  cum  dausuld  fnokanusjs 
so  called  for  the  like  reason.     Of  protections  cum  aausuld  (vo^ 
btmusj  for  staying  of  pleas  and  suites  there  be  fbure  kindes,  viz. 
1.  Qfoa  vrofecturus  (so  called  by  reason  they  are  part  of  die 
words  01  the  writ).     2.  Quia  moraturus  (so  named  for  distinction 
for  the  like  cause).    3.  QiMti  indeUtaius  nobis  existit  of  the  matter. 
4.  When  any  sent  into  the  king's  service  in  warre  is  imprisoned 
beyond  sea.    The  former  are  for  slaying  of  actions  and  suits  in 

Senerall.  The  third  is  for  staying  <rf  suits  of  the  subject  for 
ebts  and  duties  due  by  the  king's  debtor  to  them.  Of  the 
fourth  you  shall  reade  hereaftor  in  this  place.  For  the  former 
two  these  nine  diinffs  are  to  be  observed.  1 .  For  what  cause  Aey 
ere  to  be  ffrante£  a.  For  what  persons  they  are  allowable* 
3.  A  tfareemd  time  is  to  be  conaKlenad,  vis.  the  tkne  of  the  • 
puiqhase  of  tfiera,  the  Iibm  <^  dhe  ooMfanianee  of  tlMm,  and  the 
time  when  they  sludl  be  cast.    4.  In  what  place  liie  eerviee  is  to 

be 
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be  performed.  5.  In  what  actions  these  protections  are  al- 
low{u>le.  6.  Under  what  seale  and  to  whom  they  are  directed. 
7.  Who  is  to  allow  or  disallow  of  them.  8.  By  whom  they  ate  to 
be  cast,  and  in  what  manner.  9.  How  upon  just  cause  they 
may  be  repealed  or  disallowed.  I  must  but  point  at  these  matters, 
to  make  the  studions  reader  capable  of  them,  and  referre  him  to 
the  bookes  and  other  authorities  at  large,  being  excellent  points 
of  learning. 

As  to  the. first,  it  is  of  two  natures:  the  one  concernes  services 

of  war,  as  the  king's  souldier,&c.  the  other  wisedomeand  coun- 

sell,  as  the  king's  ambassador  or  messenger  vro  negoim  rtgm. 

Bodi  these  beins  for  the  publique  good  of  tne  reaEne,  private 

mens  actions  and  suites  must  be  suspended  for  a  conTenient  time; 

for  jura  publico  ante/erendaprivatiij  and  againe,  jura  puUica  ex 

M  39  H.  6.  a^  prwatU  promucui  decidi  non  debcnt*     [a]  And  the  cause  of 

3H.6.  tit.         muting  of  a  protection  must  be  expressed  in  the  protection,  to 

rn^iXkm^       Uie  end  it  may  appeare  to  the  court  that  it  is  granted  jiroiMgotw 

1^  R.  a,  cft.  I  .    i^^i  ^  pf0  £0110  publicOf  \b]  or,  as  some  others  say,  pur  U  commoa 

a^t^'^^'   /^  ^  rea/ffie.     And  Brittou  saith,  nadre  servicey  sicome  uir€ 

Sritton.  ib!  s8u  ^  noUre  Jwrce^  ei  le  defence  de  nout  et  de  noMhre  people^  fy^ 

fleu,Ub.6,        [*]  A  man  in  executimi  m  taiod  eustodid  shall  not  be  delivered 

cap.  7,8,£ns.      by  a  protection. 

BractOD.  '      "^ 

[*]  5  Maris  Dyer  lOa.        (Cro.  Chi.  389.) 

[e]  iQH.6.51.       [c]  To  the  second,  these  protections  are  not  allowable  onely 
aofi.  3.  fii*        for  men  of  full  age,  but  for  men  within  age,  and  for  women  ( 1 ), 
s*  ^R^*^'     "  necessary  attendants  upon  the  campe,  and  that  in  three  cases, 
?at  3  part^for     9^  htrixy  seu  nuirixy  teu  obstetrix. 
tbe  Conntease  of  Warwick. 

[4  30  E.  3. 1.  [^d]  Corporations  aggregate  of  many  are  not  capable  of  these 

ttiE^^'  ^^  protections,    either  ftro/ectura  or  n^atfiraj  because  the 

*  ®'  ^^'  corporation  itselfe  is  invisiole,  and  resteth  onely  in       0^-1 

r  -I      n  a  0^  Consideration  of  law.    [e]  Protection  for  the  bus-  riSOTl 

5  R3. as  ^'    '^^  **"  •^^  *^  ^®'  ^®  ^^'  L  b.  J 

48  £.  3.  7.       4  H*  5.  FrotectioD  107. 

rn45E.3.  [y*]  Albeit  the  vouchee,  tenant  by  resceit,  preier  in  aide, 

*5j*^*-37-  or  gainishee,  bee  no  parties  to  the  writ,  yet  before  they  i^peare, 

8  Re!  16.  ^  protection  may  be  cast  for  them;  because  when  the  denoandant 

9  H.  6. 36.  grants  the  voucher  or  resceit,  in  judgment  of  law  they  are  made 
4oE-3-i8.  privie.  But  if  the  demandant  counterplead  the  voucher  or 
gj^  3-  resceit,  then  untill  it  be  adjudged  for  theiq,  and  so  thcnr  privie 
SI  K^,^  ^  ^^^'  ^  protection  cannot  be  cast  for  them.  And  so  it  is  of  the 
14  H.4!  16.  garnishee,  a  protection  may  be  cast  for  him  at  the  day  of  the 
45  E.  3.  tit.  returne  of  the  scire  Jacias,    [g]  No  protection  can  be  cast  for 

Protect.  40. 

14  E.  3.     Protect.  66.       (a  Bo.  Abr.  344.)  [jQ  94  E.  3.  a6.      47  E.  3. 5. 

aH.5. 5.  38  E.  3.  1.  F.  N.  B.  ft8.  g.  30  R.  9.  Protect.  106.  as  H.  6.  a8. 
9H.  6.  36.  43£*  3-  36-  17  E.  3.  34.  25  £.  ar  43-  M  £•  3*  ^6.  13  £.  3- 
Protect.71.     14E.  3.  ib.  65-  63-     so  E.  3.  ibid.84.  the 


(1)  A  respectable  writer,  considering  women  as  not  requisite  in  a  campy 
thinks,  that  nere  lord  Coke  mistakes  protections  for  essoins*  Barr*  on  Ant 
Stet.  In  ed.  154.  But  as  we  apprehend,  those  who  have  been  accustomed  to 
a  camp-life,  will  bear  testimony  to  the  necessity  of  each  of  the  three  capadties 
mentioned  by  lord  Coke_[Note  aoj.] 
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the  demandant  or  plaintife;  becanse  the  tenant  or  defendant  can- 
not sue  a  re-sommons,  or  a  re-attachment,  but  the  plaintife 
onely,  that  sued  out  the  summons  or  attachment,  &c,  must 
sue  also  the  re-sommous  or  re-attachment.  And  so  it  is  of  an  actor 
In  nature  of  a  plaintife,  &c,  as  the  garnishee  after  appearance,  W  7H.4.3i«. 
and  an  avowant,  and  the  like,  [h]  An  officer  of  the  king  s  resceit, 
or  any  other  officer  in  any  court  of  record,  whose  attendance 
is  necessary  for  the  king's  service  or  administration  of  justice, 
being  sued,  cannot  have  a  protection  cast  for  him. 

[tj  In  every  action  or  plea  reall  or  mixt  against  two,  where  [QdE.  3. 
protection  doth  lie,  a  protection  cast  for  the  one  doth  put  the  rrot«ct.  80, 8^ 
plea  without  day  for  all.    So  it  is  in  debt,  detinue  and  account.  ^iS'^'.^^'^* 
But  in  trespasse,  or  any  action  in  nature  of  trespasse,  which  is  in  loElollbill' 
law  severafl,  idiere  every  one  may  answer  without  the  other,  4iR3.ib!g5. 
there  a  protection  cast  for  the  one  shall  serve  for  him  onely,  unless  41  £•  3*  3a. 
they  joyne  in  pleading;  or  if  they  plead  severall  pleas,  and  one  49£-  3-9< 
venire  facias  is  awarded  ag^ainst  all,  there  a  protection  cast  for  «h  4  ik 
one,  shall  put  tibe  plea  without  day  for  all;   and  therefore  in  aR.'^pk^ 
former  times  die  plamtife  used  to  sue  out  severall  venire  Jacias  in  tect.45. 

those  cases  for  feare  of  a  protection,  &c.  43£<3*ibUI.3t. 

"  9  H.  6.  aa. 

fitH.6.41.    38E.3.19.    7H.6.fti.    33 £.3. Protect  116.  4H.4.4.    89S.3.41. 
45  £.3.  04.^8.    11  £.4. 7.     F.N.B.98.k.     (iiCo.5.b.) 

• 

[k]  As  to  the  three-fold  time,  first,  a  protection  mfechtrtB  m  3H.(r. 

Teffukrly  must  not  be  purchased  hanging  the  plea,    out  this  notect.ft. 

iaueth,  when  he  goeth  m  the  king's  service  in  a  voyage  royall ;  39  H.  6. 39. 

and  that  is  two-fold;  either  touching  warre,  and  that  ondy  is  tsKa  c^f$. 

when  the  king  himselfe  or  his  lieutenant,  that  is prorex  goeth;  or  3 h. 4.  le! 

when  any  goeth  in  the  king's  ambassage,  pro  negatio  regni^  or  n  H.4.7. 

for  the  marriage  of  the  king's  daughter,  or  the  like,  this  is  also  7£-4*a7- 

called  a  voyage  royall.      But  a  protection  maraiura  may  be  |!^g'|'pL 

purchased  and  cast  pendente  placito*  ^  1(^ 

10  £.  3.  54.      13  £.  3.  Amercimment  18.      7  Co.  7, 8.  Calvin's  caw.      13  R.  a.  c^  1 9. 
(ft  Bo.  Abr.  399.    Ante  69.  b.) 

[I]  Regularly  a  protection  cannot  be  cast,  but  when  the  party  P]  4H.6.  as. 
hath  a  day  in  court,  and  when  if  he  made  default,  it  i^oula  save  '^  ^'  ^' Jf* 
his  default.     Therefore  when  execution  is  to  be  granted  against  p^te<».  115. 
body,  lands,  or  goods,  no  protection  can  be  cast;  because  the  34E.  3.16.104. 
defendant  hath  no  day  in  court    If  a  protection  be  cast  at  the  97  B*3-79* 
nisi  prius  for  one,  if  before  the  day  in  banke  it  be  repealed  by  ^^^^'S^^ 
Innotesdmusy  yet  because  it  was  once  well  cast,  it  shafi  save  his  ^^'v^ijr ' 
default;  but  if  the  protection  be  disallowed,  either  for  variance,  igil^.lvo- 
or  that  it  lay  not  in  the  action,  or  the  like,  there  it  shall  tume  teet  89. 79. 
to  a  de&ult  13  £.  3.  ib.  7«- 

9B-3-91- 
3H. 6. 65.      4  H.  6.  99.       11  H.  6. 14.      14  H.  6.  99.      91  H.  6. 10.     97  H.  6.4* 

98H.6.  1.      36H.6.^.      44R3.9.  16.      48R3.8.      7H.4.5.      14B.4.93. 

97  £.  3.  78* 


he  cannot  cast  a  protection  10  that  terme,  nntiD  a  new  continu-  ^^  3.  Aaer. 
ance  be  taken.  citment  18. 

34  £.  3.  Protette  193. 
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riila9H.6.39.  [n]  Thirdly,  no  protection,  eidier  nrojfiKturiB^  or  moratur^y 
n  ?*  ^^^^'o  "^^  indure  longer  than  a  yeare  and  a  day  next  after  the  teste  or 
iwli  E  i"  ^^^  ®^  '*•  ^^  ^  it  i«  of  an  essoi^  de  service  le  roy.  If  a 
Grand  cape  ab*.  protection  bear  teste  7.  die  Januarit^  and  have  allowaDce  pro 
(Pott  454- b)     iino  annoy  the  re-summooa,  re-attachment,  or  re-garnishment, 

may  be  sued  8.  JanwurU  the  next  yeare ;  and  yet  that  is  the  last 
day  of  the  yeare. 

And  where  Briiton,  treating  of  an  essoigne  beyond  the  Gracian 
[0]  Brit.fol.a83,  sea,  in  a  pilgrimage,  &c.  saith  thus,  [o]  ascun  sent  nequidetU  se 
383,  &  380.  purckasent  nos  letters  de  protection  patents  durable  a  un  an^  ou  a 
Fleta,  lib.  6,  3  ©a,  a  3  gnsy  ei  Jalameyns  font  attorneys  generalsy  ausi  per  nos 
«p.  S.  AcoDHl.  lat^^pakenis:  A  ceuxfonibien  H  saganmt,  car  n^  grand  seig^ 

niory  ne  chivaUer  de  nostre  realme^  ne  doit  prender  cnemyn  sauns 
nostre  conge^  car  issint  poet  le  realtne  remamer  disgamy  de  Jbrt 
genie. 

Three  thin^  are  hereupon  to  be  observ^  First,  that  this 
was  a  nrotection  of  ^race»  whereof  more  shall  be  sai4  bereaft^. 
SecoBflUy,  that  it  was  for  Uie  safetie  of  tlie  great  men  of  t^e  reahne, 
and  that  they  should  make  generall  attomies,  so  as  no,  action  or 
suits  should  be  thereby  staid.  Thirdly  ^by  the  way),  that  great 
men  could  not  passe  out  of  the  realme  without  the  king's  licence. 
[f]  1  E  3. 35*     \p\  A  protection  granted  to  one,  &c  untill  he  be  returned  from 

Scotland^  was  disaUowed  for  the  incertaintie  of  the  time. 
M  ?  p®'  ®*  [q\  To  the  fourth,  the  protection,  as  well  mcratune  as  pro- 

CdriD'i  csM.  j^^riB^  must  be  regiidarly  to  some  place  out  of  the  realme  of 
f .  N^B.^a8.  En^ftdy  and  diat  must  l>e  to  some  certaine  place,  as  super  sahi 
eg. h.  eusiodid  Cdieia,  Sfe,  and  not  to  Carlisle  or  WtUasy  wnich  are 

7  H.4-  '4-  within  the  realme,  or  to  the  like.  But  it  may  be  to  Ireland  or 
IflH^'^*  Aco^iiiiu/,  because  they  are  distinct  kingdomes;  or  to  Qdieey 
saH  0  A^uitaine^  or  the  Kke.    But  a  protection  fuia  more^  stmer 

3  R.  3.Bot.  alium  ware,  will  not  serre,  not  onely  because  (us  some  thhike) 
Parliamrnt  nil.     tliat  mare  non  moratur^  but  for  the  incertaintie  of  the  P^&ce,  and 

31.   33E.  4-      for  that  a  great  part  of  the  sea  is  within  the  reahne  oiEmfAand, 

Protect.  18.  ®        "^  ^ 

8  R.  3.  ibid.  135.      11  H.  4.  57.       Regist  jndic.  14.       38  K.  6.  tit.  Protect  37. 
S  R.  3.  ibid.  14.        Regiit.  orig.  88.  tspe. 

[f]  Bnct.  IL  5.  [r ]  To  the  fifth,  in  some  actions  protections  shall  not  be  allowed 

^^^4<'f  by  the  common  law;  and  in  some  actions  they  are  ousted  by 

PletUu'e  m1  act  of  parliament    Actions  at  the  common  law,  as  all  actions 

7, 8,&c. '  that  touche  the  crowne,  as  appeales  of  felony,  and  an- 

14  E.  3.  'Piro-  peales  of  mayhem.    [«J  So  f^y  where  the  long  is  sole  TlSin 

**^*^:  partie,  no  protection  is  to  be  allowed;  in  like  manner  I     •    J 

^£  3.*S>.78!  "*  *  dedes  tantum,  where  the  king  and  the  pbject  are 

33E.  3.  ib.99.  pl^intifes;  but,  in  late  acts  of  p^ahienti  prptection^  in  personal 

31  £r  3. 13.  actions  are  expresly  ousted.    A  protection  may  be  c^  agaio^ 

[t]  10  H.  6.  the  queene  the  consort  of  the  king. 

Protect.  105.  *  " 

[t]  39  H. 6. 39.       [0  In  a  writ  of  dower  unde  ntkU  hdbeiy  90  prpliecdon  is  al« 

43  £.  3.  6,  &  lowable,  because  the  demandant  hath  nothing  to  live  upon. 

p"n*B^8^  *•  Otherwise  it  is  in  a  writ  of  nj^t  of  dower*    Li^pwije  m  ^iinore 

17  E.  3. 33.  impedity  or  assise  pf  darreine  presentpient,  %  pf  auction  )i^  jsot, 

4  Co.  35.  for  the  imminent  danger  of  the  laps.  Neither  lietn  ft  protection 
BoBOfm'icue.  in  assise  of  novel  disseisin;  because  ^t  i$  Jtftinum reiffi^nh  ^ 
Bnct.  lib.  5.  restore  the  disseisee  to  his  freehold,  wherew  he  is  irroij^ujly  and 

fo.  139,  140.  "^T*       <L   ^* 

(3  R*.  Abr.  3«(,  338:)  witaottt 
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wifliotit  jndgiMent  ditsdaed.    [u]  In  a  juare  mm  admitUy  a  M  laE.^  tit 

protection  is  not  allowable^  because  it  is  grounded  upon  the  iT^^^ 

awtre  rmv^dit :  and  the  like  in  a  certificate  upon  an  assise  for  ^^  ^  3*  ^  vd- 
me  like  reason ;  etaede  nmuious,    A  protection  fpna  prqftdurus 
IS  not  allowable  fas  hatli  beene  said)  m  any  action  commenced 
before  the  date  or  the  protection,  unlesse  it  be  in  a  voyage  royall. 

[tv]  An  infant  b  Touched,  and  at  the  pluries  venire  JaciiUf  a  M  19  £•  •• 

protection  was  cast  for  the  infant;  and  disallowed,  because  his  ^'^^^.Vll* 

age  must  be  adjudged  by  the  inspection  of  the  court  3a  E.  3.  ibid.  54. 

[x]  By  act  of  parliament  no  protection  shall  be  idlowed  in  [g]  33  h.  8. 

an  attaint  (but  at  the  common  law  a  protection  for  one  of  the  c.3.    34  £•  1. 

petite  jury  had  put  the  plea  without  day  for  all);   nor  in  an  P^otecdokisS. 

action  against  a  gaoler  for  an  escape;  nor  for  victuals  taken  or  i^^^l^g 

bought  ikpon  the  vovage  or  service:  nor  in  pleas  6f  trespasser  '    ^ 
or  other  contract  made  or  perpetrated  after  the  date  of  the  same 
protection. 

[y]  In  a  writ  of  error  bnraght  by  an  infont  upon  a  fine  levied,  [y]  ai  E^  3. 34. 

the  plaintife  sued  a  scire  faeias  against  the  conusee,  for  whom  a  3^  E.  3.  Fko- 

protection  was  cast,  and  the  court  examined  the  age  of  the  1^?J^. 

plainttffe,  and  by  inspection  adjudged  him  within  age,  and  re-  35  H.  6. 4^^ 

corded  the  same,  and  then  allowed  the  protection;  and  this  can  8  £.4.8. 

be  no  mischiefe  to  the  plaintife:  whereupon  it  followeth,  that  ^^p'^'^p,^ 

albeit  the  plaintife  dyeth  afterwards  before  the  fine  be  reversed,  *^  1?'   ^^ 

yet,  after  his  age  adjudged  and  recorded>  his  heire  shall  in  that  (Pott  giBo.  b. 

case  Yeverse  the  fine  for  the  nonaee  of  his  ancestor,    [a]  And  Mo.  78. 189.] 

so  it  was  resolved  in^  the  case  of  Kekewiche  T 1 )  in  a  writ  of  error  Cro.  Jmm.  396.) 

brought  by  him,  by  the  opinion  of  the  whole  court  of  the  Ung's  L^l  ^^^  ^^ 

benc£.     Otherwise  it  is  u  the  plaintife  dyeth  before  his  age  fSiy^f^l^. 
inspected* 

[h]  Note,  in  judiciall  writs  which  are  in  nature  of  actions,  M  ^3  E,^. 

where  the  partie  hath  day  to  appeare  and  plead,  there  a  pro-  S^ff''^'  •• 

tection  doth  Iiq;  as  in  writs  of  sctre  Jacias  upon  recoveries,  mes,  4^s|)a%^ 

judgements,  &c.    Albeit  by  the  statute  of  W%  2,  essoignes  and  48E.  3.  i8»  19. 

other  delayes  be  ousted  in  writs  of  scire  JadaSf  yet  a  protection  37 IL  6. 3s, 

doth  lie  in  thesame.     So  it  is  in  tiquid Juris damat,  and  the  like.  ^^  Sf  ^  d^* 

But  in  writs  of  execution,  as  habere  Jacuu  seisinanif  elegiif  execu-  ^^  ^  'jf' 

tion  upon  a  statute,  cajnas  ad  sati^aciendum^  fieri  fadasy  and  the  i^  £,  3*68. 

like,  there  no  protection  can  be  cast  for  the  defendant;  be-  14 E. 3.  IVih 

cause  he  hath  no  day  in  court,  and  the  protection  extendeth  onely  ^^^t-  ^ 

ad  jdacita  et  juerdas^  and  must  be  allowed  by  the  court,  which  ^•ft*c4>*46* 
cannot  be  but  upon  a  day  of  appearance. 

[c]  In  a  writ  of  discttt  brought  against  him  that  obtained  and  M  aoE.  3. 
cast  a  protection  upon  an  untrue  surmise  in  delay  of  the  plaintife,  ™**^  ^ 
that  protection  is  allowable.     In.  an  action  brought  upon  the 

statute  of  labourers  a  protection  doth  lie,  et  sicde  similiius. 

[d]  To  the  sixth,  no  writ  of  protection  can  be  allowed,  unlesse  W  36^.  ^-  >• 
it  be  under  the  great  scale,  [•]  and  it  is  directed  generally.  ^f^-?^' 

46 £.3.  PetSlioa  19.  [•]  s  Co.  17.  Luie'f  ««e.     8.Co.r68.  TVoIlop'stMttC 

90 H.  6.  as.      a  £.4.  4.      3afiL.6<S3. 

[e]  To  lihe  seventh,  the  oourtsof  jastic^  where  the  protection  M  43  E^ 
is  east^  are  to  allow  or  disiUow  of  the  same,  bee  they  coilxts  of  Protect  96. 

record 


•«^ 


(1)  &  C.Mo.  844. 
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record  or  not  of  record,  and  not  the  aherife,  or  any  other  oflicer 
or  minister. 
[f]  91  £.4'  iBw       [/]  To  the  eighth,  the  protection  may  be  cast,  either  by  any 

stranger,  or  by  the  partie  himselfe.     An  infant  feme-covert,  a 

monke,  or  any  other,  may  cast  a  protection  for  the  tenant  or 

defendant.     And  this  difference  there  is  when  a  stranser  casteth 

Ig]  38  H.  8. 13.  it,  and  when  the  tenant  or  defendant  casteth  it  himseue ;  [g]  for 

the  defendant  or  tenant  casting  it,  he  must  shew  cause  wherdfore 
he  ought  to  take  advantage  of  the  protection;  but  an  estranger 
neede  not  shew  any  cause,  but  that  the  tenant  or  defendant  is 
here  by  protection. 
Ik]  44  E.  3, 19.  [^]  As  to  the  ninth,  a  protection  may  be  avoyded  three  noanner 
47  £.3. 6.  ofwayes.    First,  upon  tne  casting  of  it  before  it  be  allowed. 

Secondly,  bjT  repeale  thereof  afler  it  be  allowed,  (a)  By  dis- 
allowing of  It  many  wayes ;  as  for  that  it  lieth  not  in  that  action, 
or  that  he  hath  no  day  to  cast  it,  or  for  materiall  variance  be- 
tweene  the  protection  and  the  record,  or  that  it  is  not  under 
[t]  13  R.  9.  the  great  scale,  or  the  hke.  [t]  Thirdly,  after  it  be  allowed,  by 
c.  16.  Innotescimus ;  as  if  any  tarry  in  the  country  without  going  to 

ifH.4*7o.  the  service  for  which  he  was  retained  over  a  convenient  time 
99  H  6^fio         ^^^     ^^  ^^y  protection,  or  repaire  from  the  same  service 

30  H.  6. 3!^*  upon  information  thereof  to  the  lord  chancellor,  he  shall  repeale 
19  H.  6. 35.  the  protection  in  that  case  by  an  InnaUscimus.  But  a  protection 
91  £.-4.20.  shall  not  be  avoyded  by  an  averment  of  the  partie  in  that  case, 
1  R  6. 6.  because  the  record  of  the  protection  must  be  avoyded  by  matter 

Zltt         of-Wghntture. 

39  £>  3-4*5-     90  £3.    Protect.  80.     34£.3ib.  U9. 

[fc]  44  £.3,4.       [jt]  ^  There  is  a  clause  in  tlie  protection  to  this  PlSlTl 

i**£^^J    pL?*  effect :  praesentibus  minimi  valiturUt  n  contin^at  ipsumy  I     j,    J 

teot  119.  ^^'  ^  ctutodia  castri  prcedicti  recedete.    Or,  n  coniingat 

98  H.  6. 3.  Uer  itlud  non  arrwerey  vel  infra  iUum  terminum  h  pariibus  tram- 

34  H. '6. 39.        marinus  redire.     whereupon  there  be  two  conclusions  to  bee 

^2"  I*  3-         observed. 

^  ^'  First,  that  though  the  protection  be  allowed  by  the  court  for 

ayeare,  yet  if  it  be  repealed  by -an  InnoUscimuSy  that  the  re- 

sommons  or  re-attachment  shall  be  granted  upon  the  repede 

within  the  yeare;  for  the  protection  that  was  allowed  had  the 

said  clause  in  it.    And  of  that  opinion  be  our  later  bookes;  and 

the  repeale  by  Innotescimus  should  serve  for  little  purpose,  if  the 

law  should  not  be  taken  so. 

Secondly,  that  albeit  he  that  had  the  protection,  either  moratura 

or  profecturay  retume  into  England^  and  haply  be  arrested  and 

in  prison,  yet,  if  he  came  over  to  provide  munition,  habiliments 

of  warre,  victuals,  or  other  necessanes,  it  is  no  breadi  of  the  said 

conditional!  clause,  nor  against  the  act  of  13  Richard  9.  cap.  i9, 

for  that  in  judgement  of  law  comming  for  such  things  as  are  of 

necessity  for  the  maintenance  of  the  warre,  moratur  accordine 

to  the  intention  of  the  protection  and  statute  aforesaid.     And 

thus  much  of  the  two  first  protections,  cum  dausuld  vobtmtUf  fnh 

JectuTiB  and  moratune, 

[Q  Registnim         [I]  As  to  the  third  protection  cum  dausuld  volumuSf  Uie  king 

98i.b.  by  his  prerogative  regularly  is  to  b6  preferred  in  payment  of 

F  N.  B.  98.  b.  Il^ 


mm 


(d)  Tbe  sense  requires  thirdly  here;  and  that,  where  ikirdlji  is,  it  ahoold 
ht  Jwrthljf.    But  the  print  in  the  former  editions  ia  aa  we  have  given  iU 
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his  duty  or  debt  by  his  debtor  before  any  subject,  although  the  33  H.  8.  c  ap. 
king's  debt  or  duty  be  the  latter;  and  the  reason  hereof  is,  for  ^tbepretmblc 
that  thesaurus  regis  estfundamentum  bdliy  et  Jirmamentum  pacts.  ^ecadonaB 
(1 )  And  thereupon  the  law  gave  the  king  remedy  by  writ  or  pro-  is  £.  3. 
tection  to  protect  his  debtor,  that  he  should  not  be  suea  or  ibid.  56. 
attadied  untill  he  paid  the  king's  debt    But  hereof  grew  some  37C.  3- B8.b. 
inconvenience,  for  to  delay  other  men  of  their  suits,  the  king's  A^|^nuriA7 
debts  were  the  more  slowly  paid.    And  for  remedie  thereof  [m]  it  Rot.  Pat 
is  enacted  by  the  statute  of  25  £.  3.  that  the  other  creditors  may  97  £.  3.  put. 
have  their  actions  agaixist  the  king's  debtor,  and  proceed  to  judge-  i-  m.  2. 
ment,  but  not  to  execution,  unlesse  he  will  take  upon  him  to  pay  M  35E.  3. 
the  king's  debt,  and  then  he  shidl  have  execution  against  the  ^ro!chtu38<i. 
king*8  debtor  for  both  the  two  debts.  390.  Hob.  1 15.) 

This  kind  of  protection  hath  (as  it  appeareth)  no  oertaine  time 
limited  in  it.    But  in  some  cases  the  subject  shall  be  satisfied 
before  the  king ;  [n]  for  regularly  vdiensoever  the  king  is  intitled  [«]  41  £.  3. 15. 
to  any  fine  or  duty  by  the  suit  of  the  party,  the  party  shall  be  '7  £-  8>  73> 
first  satisfied,  as  in  a  decies  iantum.    And  so  if  in  an  action  of  *^^  3- 13^ 
debt  the  defendant  denie  his  deed,  and  it  is  found  against  him,  he  ^     4*  1  • 
shall  pay  a  fine  to  the  kins,  but  the  plaintife  shall  be  first  satis- 
fied ;  and  so  in  all  other  like  cases.   And  so  it  is  in  bills  preferred 
by  subjects  in  the  star-chamber,  there  costs  and  dammages  (if 
any  be)  shall  be  answered  before  the  king's  fine,  as  it  is  <&ily  m 
experience. 

The  fourth  protection  cum  dausuU  volumus  is,  when  a  man  sent 
into  the  king^s  service  beyond  sea  is  imprisoned  there,  so  as 
neither  motection  profectura  or  moratura  will  serve  him;  and 
this  hath  no  certaine  time  limited  in  it;  [0]  whereof  you  shall  foJRedtttepf. 
reade  at  large  in  the  Register y  and  J*.  N.  B.  F-  N.  K  a8.  c* 

fp]  Now  we  are  at  length  come  to  protections  eum  clausula  MVideiCa. 
notumus  ;  all  which,  saving  one,  are  of  gn^e,  and,  as  hath  beene  8, 9.   CaiTm's 
said,  are  implyed  under  the  generall  protection;  for,  as  FUz-  ^^'^ 
Herbert  saith,  every  loyall  subject  is  in  the  king's  protection.     Of 
these  protections  of  grace,  you  shall  not  read  much  in  our  yeare 
books,  because  they  stayed  no  actions  or  suites,    [q]  Of  the  [g]  Reoit  sBo. 
divers  formes  of  these  you  shall  reade  at  large  in  the  Register ,  and  &c.  F.N.B.  m. 
F,  N.  B.  which  were  too  long  and  needlesse  to  be  here  recited.       ^  oh  Re^ 

The  protection  cum  claustd^  nolumus,  that  is  of  ri^ht,  is,  that  tcVaSo.  sStut 

E  spiritual!  person  may  sue  a  protection  for  him  and  his  dei4£.3. 
,  and  for  the  fermors  of  their  hmds  and  their  ^oods,  that  F.  N.  B.  ao^A. 
ihall  not  be  taken  by  the  king's  purveyor,  nor  their  carriages 
or  chattels  taken  by  other  ministers  of  the  king,  which  writ  doth 
recite  the  statute  of  14  E.  3. 

Of  these  protections  I  cannot  say  any  thing  of  mine  owna 
experience ;  for  albeit  queene  Elizabeth  maintained  many  warres, 
▼et  she  granted  few  or  no  protections  ;  and  her  reason  was,  that  . 
ne  was  no  fit  subject  to  Ibe  imployed  in  her  service  that  wai 
subject  to  other  mens  actions,  test  she  might  be  thought  to  delay 
justice  (3). 

Sect. 

1 

!i )  See  ante  30.  b. 
3)  Since  lord  Coke's  time  protections  have  fallen  wholl3r  into  disuse;  lord 
Cutts,  a  famous  officer  in  the  reign  of  William  the  third,  being  the  last  pexida 
indulged  with  one,  of  whom  our  Reports  take  notice.  3  Blaokst.  Conun. 
8th  c3.  389,  and  3  Lev.  333.  However,  it  is  still  usual  in  acts  of  parliament  to 
guard  against  the  use  of  protections  in  suits,  to  which  persons  acting  under  tl^ 
authority  of  the  legishUure  are  parties. — [Note  so6.] 
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^HE fifth  Uj  wherit  a  man  is  enired  andprcfessed  m  re&ton.  Iftmch 
a  ime  we  an  action,  the  tenant  or  defendant  may  shew,  that  such  a  one 
is  entred  into  religion  in  such  a  place,  into  the  order  of  Saint  BeQet,  and  is 
there  a  numke  professed,  or  into  the  order  of  friers,  minors  or  preachers^ 
and  is  there  a  brother  pn^essed^  and  so  of  other  orders  ofreU^n,  Sfc.  and 
^ske  judgement  if  he  skaU  be  answered.  And  the  cause  is  thu\  that  when 
a  man  entrethinto  religion,  and  is  professed,  he  is  dead  in  the  lowland  his 
Sonne,  or  next  cousin  incontinent  shall  inherit  hsin,  as  well  as  though  he  were 
dead  indeed.  And  when  he  entreth  into  religion,  he  mm  make  his  tesim* 
ment,  and  his  executors;  and  th^  nusy  have  an  action  ofdeit  due  to  Aim 
before  his  entry  into  religion,  or  any  other  action  that  executors  may 
have,  as  if  he  were  dead  indeed.  And  if  that  he  make  no  execu  tours  when 
he  entreti  into  religion,  then  the  ordinary  may  commit  the  administration 
of  his  goods  to  others,  as  if  he  were  dead  indeed. 

WBnct.lib.6.  <*  V  NT  RED  and  professed  in  rdigion.*'  [a]  cdf  It  FlSgn 
fe.415.4a1.  w  to  be  obaervea,  that  a  man  doth  enter  into  I    -    j 

6  millets  religMH^  ^  bis  ^xtl  commingy  and  liveth  under  ohe- 
Iib.6,c8.4i.  '  diencQ;  but  he  is  not  profeaied,  till  a  jeare  be  past*  or  aome 
^£.s.tit.  time  of  probation.    And  he  is  said  to  be  professed,  when  he  hath 
Nwabil.  s6.  taken  the  habit  of  religion,  and  vowed  three  things,  obedienoev 
3^^'^^  irilfull  poverty,  and  perpetual  chaedty.      And   thenfive  our 

7  H.  4. 41.  author  sailfa  here,  entred  and  professed* 
Boctr.  &  Stud. 

141.  31 R.  a.  <«  Into  the  order  ofjriers,  minors  [b],  or  preachers,**  It  n^ 
Jo^nent  263.  pe^reth  in  our  bookes,  that  of  friers  these  were  foure  cedent  lasu 
(Pott.^36.  iiy  minors,  augtutins,  preachers,  and  cannelites;  and  Hke^<anciseaaui 
p]  4  H.  4.  capuchini,  and  obseroantes,  are  included  under  the  title  of  ninois; 
08. 17.  and  they  were  called  observants,  because  they  be  not  canventiafl 

25H.8.W.111.    or  joyned  together  in  a  brotherhood,  but  uve  separately,  snd 

bind  themselves  to  observe  more  strictly  the  ritee  of  their  aider. 
[c]  fiinctocfo.  [c]  Cum  guis  semel  se  rdi^oni  contulerit,  rsnundat  owmibus  fum 
4^1.  b.  smcM  sunt,  hahiti  distinctume,  tUriim  habitum  proiatiomis 

ritf  vd  haUtum  prqfessionis* 


^. 


'<  He  is  dead  in  the  iuo.**  CioUiter  mortuus,  or  mortuus  sagulo. 
d]  Bracton,  [d]  These  is  a  death  in  deede,  and  there  is  a  civiU  death,  or  a 
o.  301. 436.  deiiih  in  law>  mors  eivilis  and  mors  naturaUs,  as  here  it  i^^ieaieih; 
Britt<in,fo.326.  g^d  therefore  to  oust  all  scruples,  leases  for  life  are  ever  wade 
B^ta!ub.  6  dunl^g  the  naturall  li&,  Sec.  (i)  JHf  the  father  enter  into  reU|^M, 
^_^i,  '  '  then  shall  his  sonne  and  heire  have  an  assise  of  mordancester,  aM 
[eJF.N.B.  19a  the  writ  shall  say,  [e]  Si  W.  pater,  8fc,  die  quo  obiit  habitum  rdi- 
5  £•  4*  3-  gionis  assumpsit,  in  quo  habitu  prqfessusjuit,  ut  didtur, 

**  As 

JWr^^^^WPW^P^pl     I Ill    I 


m-^^mm''mmi^^mma^mm0m0a 


(1)  See  aec  2  Co.  48.  b.  Blackat.  Conun.  8th<ed.  v*  i,  p.  232,  y^  3.  lai. 
But  by  lord  Coke's  observing  here,  that  natural  is  added  to  oust  alt  stru^es^  it 
■Btrasaajfihe-did  not  eonoaiipe  it  to  beah^oltttely  neoa0Nuy«— {Noteao?^] 
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C  13271       (C^  "  -^  ^oell  as  though  he  tocre  dead  indeed."  But  yet 
1^    J  to  three  purposes,  profession,  that  is,  the  civill  deatK, 

hath  not  Ae  efiect  of  a  naturall  death. 
First,  this  civill  death  shall  never  derogate  from  his  owne  grant, 
nor  be  any  mean  to  avoid  it.     And  therefore  if  tenant  in  taild 
maketh  a  feofiment  in  fee,  and  entreth  into  religion,  his  issue 
shall  have  no  formedon  during  his  life;  because  that  should  be  in  ^F.N.  R913. 
derogation  of  his  own  grant,  and  be  a  meane  to  avoyd  the  same.     A.) 

[y]  Secondly,  it  shall  never  give  her  availe,  without  whose  [Y]  3a  £.  1. 
consent  he  could  not  have  entred  into  religion,  and  therefore  his  l>ower  176. 
wife  after  his  civill  death  shall  not  be  indowed,  untill  his  naturall  f^J^  ^   ^^* 
death.    But  if  the  wife,  after  her  husband  hath  entred  into  reli-  ^^^ 

fion,  alien  the  land  which  is  her  owne  right,  and  after  her  ^tncaofft^^ 
usband  is  deraigned,  the  husband  may  enter  and  avoid  the  ai  £.  4-  M- 
alienation.  (Ante  33-  b.) 

Thirdly,  it  shall  not  worke  Any  wrong  or  prejudice  to  a  stranger' 
that  hath  a  former  right;  and  therefore  if  the  disseisor  entreth 
into  religion,  and  is  professed,  so  as  the  land  descends  to  hitf 
heire,  yet  this  descent  shall  not  tolle  the  entrie  of  the  disseisee. 

[?]  A  woman  cannot  be  professed  a  nunne  during  the  life  of  [f]  5  £•  4-  3-  if 
hernusband.    But  some  do  hold  a  diversitie  [A]  that  ante  tama-  \K\  18  H.  6. 
lem^  eopulantf  the  husband  or  wife  may  enter  into  religion  without  38-  p«r  Forteic. 
any  consent,  but  post  camalem  ccfndam   neither  of  them  can 
without  consent  of  the  odier. 


professed  in  reli^on,  and  the  warranty  descendeth  upon  me,  this  '^.tbeChaptei^ 
warrantie  shall  bmde  me ;  because  I  am  his  heire,  and  such  inhe-  of  Wamnty, 
ritanee  as  my  brother  had  shall  descend  upon  me.  ^^^'^ 

[I]  And  if  one  jo3mtenant  be  professea  in  religion,  the  land  TQai  R  9. 
shall  survive  to  the  oUier.    If  a  man  or  woman  be  professed  in  J^ff^  |^3. 
reli^on  in  Normandiey  or  in  anie  other  foraine  part,  such  a  pro-  ^        *  »•  •/ 
fession  shall  not  disable  them  to  bring  any  action  in  England^ 

because  it  wanteth  triall ;  but  they  must  be  professed  in  some 
house  of  rel^ion  within  this  realme,  for  that  may  be  tried  by  the 
certificate  of  the  ordinarie,  so  as  of  foraigne  professions  the  com- 
mon law  taketh  no  knowledge  (1).     [mj  And  yet  in  some  cas^  [inlioE.3.511. 
one  that  is  professed  in  religion  within  the  realme  shall  have  an'  *^  g^'  ^^^ 
action :  as  if^he  be  made  an  executor,  or  if  he  be  an  administrator,  .^^  ylas- 
he  shall  maintaine  an  action,  not  in  his  owne  right,  but  in  right  ^i  h.  6. 30. 
of  the  dead.  3  H.  6. 34. 

[II]  If  a  monke  be  made  a  bishop,  or  a  pa^on,  ot  a  vicar,  htf  W  44  E.  3. 9. 
Ain  have  an  action  concerning  his  bishopricke,  parsonage,  or  f^,  el^ef* 
vicarage,  et  sic  de  simUibus*  i    n 

[0]  And  if  a  monke  be  farmer  of  the  kinge,  yielding  a  rent,  ^^    el*/" 
he  shall  have  an  action  concerning  that  fanne.     And  albeit  ^  e^^^^ 
Littleton  speaketh  generally  of  one  that  is  professed  in  religion,  44  £.  3. 4I 
yet  must  It  not  be  understood  of  die  soveraigne  or  head  of  the  90  £.  3. 
religious  house,  as  of  the  abbot,  prior,  or  the  likej  [•]  for  albeit  ^^(^^'^^'^' 

49  £•  3.  4.  [•]  Bract  fci.  416, 416.  439.     Bfir.  c  9,  sect  14.      H  H.  4.  37.  b. 

6H.7.96.    Vid.  Sect  996.    14£.4.3^  lll^y 

t  Prt6«iity lertiwj  718, 735,  736,^  737 ;  at  then  UHleton  teacktt  thatfiMtrranijf  dacendi 
ahoayt  to  the  karat  ctmmm  Ino. 


ii)^ee  ante  a.b.n.?,  to  which  add  the  arauments  in  the  case  of  Thombjf 
Fleetwood^  1  Sfera«  347.    Com.  207.    10  wSd.  113*  356. 406^ 
Vol.  I.  L  L 
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they  be  professed  in  religion,  yet  by  the  policie  of  the  law,  th^ 
are  persons  able  to  purchase,  and  to  implead  and  to  be  inmleadecl^ 
to  sue  and  to  be  sued,  for  any  thing  that  concemes  the  house  of 
religion;  for  otherwise  the  house  might  be  prejudiced,  and 
other  men  also  of  their  lawful  actions.  And  this  is  the  ancient 
[p]  Mir.  ubi  law  of  England,  as  it  appeareth  in  these  words,  [p]  des  biens  des, 
•upra.  gents  de  reli^n  appent  taction  al  ckiefe  en  son  nosme  pur  luy  ct 

son  covent.     But  what  if  a  monke,  &c.  were  beaten,  woundea,  or 
imprisoned,  &c.  doth  the  law  give  no  remedie  therefore  ?    Yes, 
[q]  aa  Ass.  87.    verily ;  [a]  for  in  that  case  the  abbot  and  the  monke  shall  joyne 
31  E.  3. 41, 4a.  in  an  action  against  the  wrong  doer ;  and  if  the  writ  be  ad  dammim 
^^  H  ^  ^'  h>sius  prions,  the  writ  is  good ;  and  if  it  be  ad  damnum  ipsorum, 

^H  6  ^&  It  is  good  also.  Also  if  a  monke  be  bv  conspiracie  falsely  and 
BnicLl.5,f.4i6.  maliciously  indicted  of  felony  and  robberie,  and  afterwards  b 
430.  13  £.  3.  lawfully  acquitted,  his  soveraigne  and  he  shall  joyne  in  a  writ  of 
Bre.  361.  conspiracy  and  the  like.     And  where  Littleton  speaketh  of  a 

^8  n  6  ^  b  ™^^  ^^  ^  professed  in  religion,  the  same  law  is  of  a  nunne, 
«4  E.  3-  34.  b.      sanctimonialist  mutatis  mutandis. 

45.    7  R.  2.  [r]  A  wife  is  disabled  to  sue  without  her  husband,  as  much  as 

Nonabilitie  3.9.  a  monke  is  without  his  sovereign ;  and  yet  we  read  in  books  that 
t1  ^  ^-  3-  in  some  cases  a  wife  hath  had  abilitie  to  sue  and  be  sued  without 
[11*2114.17  0.  ^^^  husband:  [s]  for  the  wife  of  sir  Robert  Belknap,  ose  of  the 
(1  Buhtr!  140.  justices  of  the  court  of  common  pleas,  who  was  exiled  or 
Mo.  7. 666.851.  banished  beyond  sea,  did  sue  a  writ  in  her  owne  name,  without 
1  Ro.  Rep.  her  husband,  he  being  alive ;  whereof  one  said,  ecce  modo  mtmm, 
^^'^  quod  foemina  Jert  breve  regis,  non  nominando  virum  conjundMm 

robore  leps. 
[r]  10  £.  3. 53.        [t]  King  Edward  the  third  brought  a  guare  impedit  against  the 

lady  of  Mabravers;  and  she  pleaded,  that  she  was  cevert  of 
baron ;  whereunto  it  was  replyed  for  the  king,  that  her  husband 
the  lord  MaUravers  was  put  in  exOe  for  a  certaine  caoae ;  and  she 
was  ruled  to  answer. 
[«]  1  H.4.  i.b.       M  King  Henrie  the  fourth  brought  a  writ  of  ward  against 

Sibel  B,  who  pleaded,  that  she  was  covert  baron,  drc  whereaoto 
it  was  replied  for  the  king,  that  her  husband  for  a  crime  that  he 
had  conmiitted  against  the  king  and  the  peeres,  was  rel^ate  or 
exiled  into  Gascotgne,  there  to  remaine  untill  he  obtaixied  the 
king's  grace :  and  Gaseoigne  chielb  justice,  ix  assentu  sodorym, 
a^warded  that  she  should  answer. 

Sir  Tho.  Egertoiu  lord  chancellor,  in  his  argument 
which  he  publishea  apart  by  himselfe  in  cdT  Calvin  s  fXSS^ 
case  depost  natis  demanded  what  former  president  there  I  •  J 
waa  for  the  warrant  of  the  lady  B^knap's  ca^e  m  2  H. 
4.  7.  ( 1 )  which  occasioned  me  to  search,  and  upon  seardk  I 
found,  that  the  like  judgment  had  been  given  before  at  the  pariia- 
^^'v  ^^^^"^  ^^^^  holden  in  Crast.  Emph.  an.  19  Edm^  1.  where  the  case  was, 
J9E.  1.  ^^  Thomas  of  Weulana  Being  abjured  the  reahne  for  felony  m 

the  yeare  before,  Marserie  demose  his  wife»  and  Richard  aonne 
of  the  §aid  Thomas,  euubited  their  petition  of  riefat  unto  the  par- 
liament, for  the  manor  of  Sobbir,  wherein  her  husband  had  out 
an  estate  for  life  joyiitly  with  her,  and  the  inheritance  in  Riekard 
the  Bcm  by  fine.  The  earle  of  Gloucester,  lord  of  the  fee,  (who, 
daiminff  the  land  by  escheat,  had  taken  the  possession  tboreoQ 
alledged,  qu^  nonjuitjuri  consonum,  quid  aliqua^onmna  mirarei 


( 1 )  See  Ellesm,  Argum.  in  tlie  case  of  the  post  nati  56^ 


L.  2.  C.  11.  Sect.  200.      Of  Vill^age.  [133.  a. 

lit  alifuas  terras  vivente  marito  mo,  eo  fubd  prafaiuB  Thomas 
al^uravit  regnum^  et  adhuc  vivU;  et  asserit  idem  comes  nunquam' 
hujusmodi  casum  accidisse,  et  inde  petit  post  multas  aliegattoneSf 
qubdpossit  pradictum  manerium  tenere  ut  eschaetam  suam*     Super  Ifo^e  the  an- 
quo  per  ipsum  dominum  regem  praceptumjuit,  quod  tamjustic*  sut  de  ^l^  ^^^  ^^ 
tdroque  oanco  qudm  cateri  de  regno  suo,  tarn  miiites  quitm  serdentes  -^  ^^^  °"  ^^ 
til  kgibus  et  consuetudinibus  AnglicB  experti,  mandarentur,  quod 
essent  coram  rege  et  ejus  consiliof  ^c*  ad  certiorandum  ipsum  regttfh 
qualiter  et  quomodo  in  casu  isto  Juerit  procedendum,  et  oumiter 
temporibui  prateritis  et  antecessorum  suorum  in  casihus  constmUibus 
Jieri  consuevit,  et  interim  scrutantur  recorda  de  constmiUbus ;  uJbi  The  gfest  m- 
recitantur  duo  vel  tres  consimiles  casus*     Et  quia,  licit  pruis  non  thoritj  of  jndi- 
^idebatur  aliquibus  juri  consonum  Juisstt  quba  uxor  in  vitd  viri  ^^^  «"««>«*• 
secundum  sanctam  ecclesiam,  qualitercunque  deliquisset  quoad Jbrum        ^'^^  ^  '* 
regtum,  non  posset  nee  deberet  d  viro  suo  separari,  et  sie  ^uieqmd 
Jbret  in  possessione  uxoris  cowoerteretur  in  potestatem  virt  sut,  et 
hoc  manifest^  im$mnueret  contra  consuetudtnem  regni;  et  etiam 
quia  quiaam  dubiiabant,  quod  de  possessionibus  et  bonis  uxoris  vir 
possit  aliqualiter  sustentari:   tamen  coram  consilio  domini  regis, 
vocatis  ihesaurar  et  baronibus  et  justiciariis  de  utroque  banco,  con* 
cordatum  est,  quod  pradicta  Margeria  rehabeat  talem  seisinam,  Spc, 
secundum  purportum  Jinis  pradict,  ^c.  (2)     Patet  etiam  consimile 
exemplum  tempore  Henrici  patris  regis.    I  hare  cited  this  solemne  A  solemn  reto* 
reBolution  the  more  at  large,  because  there  be  many  excellent  l«*»nof  «he 
things  to  be  observed  in  it:  so  as  by  that  which  hath  beene  said,   *''"**  » point, 
it  plainly  appeareth,  that  this  opinion,  concerning  the  habilitr  of 
the  wife  or  a  man  abjured  or  banished,  was  'not  first  hatched  by 
the  judges  in  Henry  the  fourth's  time. .  And  here  is  to  be  ob- 
served, that  an  abjuration^  that  is,  a  deportation  for  ever  into  a 
forreine  land,  like  to  profession,  (whereof  our  author  speaketh 
here)  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded  during  the  naturall  life  of 
her  husband.    And  so  it  is,  if  by  act  of  parliament  the  husband 
be  attainted  of  treason  or  ^lony,  and  saving  his  life,  is  banished 
for  ever,  as  Belknap,  &c.  was,  this  b  a  civiU  death,  and  the  wife 
may  sue  as  ^feme  sole.    And  hereby  you  may  understand  your 
bookes,  which  treat  of  this  matter.    But  if  the  husband,  by  act 
of  parliament,  have  judgement  to  be  exiled  but  for  a  time,  which 
some  call  a  relegation,  mat  is,  no  civill  death  (3).    And  in  8  J?.  2.  (3  Inst.  017.) 
SD  abjuration  is  called  a  divorce  betweene  the  husband  and  wife.  8  E.  q.  Coiod. 
Std  opus  est  interprete ;  for  by  law  no  subject  can  be  exiled  or  g^^^i^^jn 
banished  his  country,  whereby  he  shaU  perdere  patriam,  but  by  jMrlumient  upon 

the  making  of  the  statute  of  3^  E.  1.  ca.  1.  extliom  Hngpnis  de  Spencer  patris  et  filit 
tempore  £.9.    31  £.  1.  Cui  in  vita  31.    (Ante  3.  a.) 

authority 


(3)  The  whole  record  of  Weyland's  case  is  amongst  the  collection  of  Par- 
liamentary Records  lately  publislied;  and  by  this  it  i4[>pears,  that  lord  Coke 
is  not  very  accurate  in  Uie  w^rds  of  his  extract.  1  Pari.  Rec.  ^.  Amongst 
other  deviations  from  the  record,  one  is,  that  he  mentions  two  or  three  like 
cases  to  have  been  recited,  whereas  in  the  reeord  the  oinfy  one  taken  notiee  of 
is  that  of  Matilda  the  wife  of  Robert  Cissor,  in  the  reign  of  Henry  the  thurd.— 
[Note  308.] 

(a)  But  though  it  Si  net  a  civU  death,  yet  for  the  time  the  efiect  is  the 
same  to  the  wife ;  and  therefore  it  is  equalfy  necessary,  that  she  should  have 
a  right  to  sue  alone.  Vbr  the  authorities  on  this  subject,  see  4  Vm,  152. 
1  Com.  Dig.  18.— [Note  309.] 

LL  2 


133.  a.  133.  b.]     Of  VilleDage.      L.  2.  C.  i  1.  SecL  200. 

ftulliotUy  01  pvltfiiwiity  or  in  cue  oi  tbjanttiM, 
be  3MN1  an  oidiiiarf  proceeding  in  lev,  m  k 

Another  example  we  have  in  oar  bookes  to  tM^  cfcct.  If  the 
hariiand  had  aliened  the  land  of  hb  wife,  and  after  hnd  roHnwifrfd 
felony  and  beene  abjured  the  realme,  the  wife  AtM  have  n  cx»  tv 
vka  in  his  life-time,  agreeable  with  the  said  resohtfion  in  pariia- 
ncnty  for  that  the  abjuration  was  a  civiD  death  (4\. 

See  in  the  RegUter^  a  woman  was  banished  oat  of  the  towne  of 
Calke  for  adulterv,  bj  the  law  or  costome  of  that  place,  mA 
Regttt.  UL         there  appeareth  auuia  pardonationit  pro  nnditrg  hmmadii.    Sed 
ai<.  b.  not  turn  nabemus  talent  consuetudinmn. 

[c]  Vide  in  mj  [a]  But  by  the  common  law,  the  wife  of  die  king  of  Em^ad 
prctfaee  lb  the  is  an  exempt  person  from  the  king,  and  is  capoUe  of  lasnds  or 
^^  ^^^  temnento  of  the  gift  of  the  king,  as  no  other  feme  covert  is,  and 
bdoretbeCoa-  "'X  "'^  ^"^^  ^  *<^  without  the  king ;  for  the  wiacdome  of  die 
^vcflt.  10  E.  3.  common  law  would  not  have  the  king  (whoae  conrinnall  care  vA 
s&  b.  study  is  for  the  publike,  et  area  ardua  rtgid)  to  be  tioubled  sod 

90  E.  3. 5.  disquieted  for  such  private  and  petty  causes:  so  as  tibe  wife  of 
M  E.  i  SI  ^  ^^  ciEndand  is  of  ability  and  c^Muatj  to  grant  and  to 
49  E.  3. 4.'        take,  to  sue  and  be  sued  as  a  feme-sole  by  the  commoo  law. 

49  Am.  8.  11  H.  4.  07.  14  E.  3.  V"o«icher  1 10.  20  E.  3.  NonabO.  9.  31  C.  3. 
Qaav.iinp.  146.  3^7.14.  19  IL  6.  a.  s8H.  6.  13.  7H.  7.  7.«.  96 R 6.  Aid 
kn>ja4.    Fkt  U.  a,  ca.  63,  in  fine.    PLC<nb.331.    Stanf.  Pher.  10.  b.    (ABic3.a.) 

[h]  18  E.  3.  s. 

Brief  916.      .     "*~  ""1 
F.N.B.  loi.a.     amerced. 

The  queene  nor  the  king's  soirne  are  restrained  by  die  statute 
of  1  i/.  4.  ci^,  6,  concerning  grants  by  the  king, 
[o]  18  E.  3. 39.    ^  [c]  In  a  quare  impedit  brought  by  her,  some  say»  that  ^enartj 
«4  £•  3-  85*  76-   is  no  plea,  no  more  than  in  the  case  of  the  kinf . 
|flq3sE.3.  [^]If  any  bailife  of  the  queene's  bring  an  action  concermi^tiie 

*5?'  a^-  hundred,  he  shall  say,  in  corUemptum  domini  regis  ei  regjmet. 

•  *-  3. 33'  (C)^  The  queen  shall  pay  no  tolle.  pLSSl 

M  P.  N»  B.  W  If  the  tenant  of  the  queene  alien  a  certaine  part  [_  5  J 

135.  A.  of  Ills  tenancie  to  one^  and  another  part  to  another,  the 

queene  may  distraine  in  any  one  part  for  the  whole,  as  the  kiog 

may  doe ;  but  other  lords  shall  distraine  but  for  the  rate ;  and 

therefore  where  the  queene  so  distraineth,  there  lyeth  a  writ  it 

[/IF.  N.  B.       merando  pro  raidportione.    [/]  The  writ  of  right  shall  not  be 

^'  ^'  directed  to  the  queene  no  more  than  to  the  king,  but  to  her 

bailife.  Otherwise  it  is  when  any  other  is  lord. 
\gl^4^Z'  '  .  [^]  ^'^  <^ase  of  aide  prier  of  the  queene,  it  is  domina  regna 
vowber  110.  incomulta^  and  the  cause  of  the  aide  prier  shall  not  be  counter- 
'*£^'53-  pleaded  no  more  than  in  the  king's  case.  And  see  where  the 
17  E.  3.I5.  ^®  "^^  ^  granted  of  the  king  and  queene,  and  where  of  the 
10  £.^.17!        queene  onely^  and  she  of  the  king.    [A]  But  a  protection  shall 

fJh  K^      '*  ^'  8-  Aide  del  roy  66.      10  £.  3.  18.     s$iL  6.  Aide  le  roj  94- 
[AJ  1 1  £.  3. 13.      34  E.  3.  Protect.  iQa.      11  H.  4.  67.  b. 

be 


ivj  ^»  K*.  9-  ».        r(]  And  such  a  queene  hath  many  prerogatiTCs ;  as,  she  shsU 
^3     3'  find  no  pledges,  for  such  b  her  ^gaity,  as  she  shaD  not  be 


(4)  Vid.  Mich.  9  &  10  E.  1.  Rot.  46.    A  tvife  shaU  have  a  wU^ 

against  her  husband,  who  lemes  ajine  in  her  fiame^Wid.  Rot.  Ptel.  3  &  4  E.  4. 
n-  43.  Special  act  to  enable  the  duchess  of  Exeter  to  act  as  a  nntde  wmsm 
aurtng  the  life  of  her  husband,  twto  tms  attamtedqf  tretuon.  HaL  MSS— See 
the  act  in  Ro.  Pari.  v.  5,  p.  548^[Note  aia] 


1.2.  C.  11.  Sect.  201.         Of  Villenage.  [133.  b. 

be  allowed  against  the  queene,  but  not  againsfthe  king.   Neither 
shall  the  queene  be  sued  by  petition,  but  by  ^^iecipe.    [t]  The  [i]  30  £.  3.  §. 
queene  is  not  bound  by  the  statute  of  Manebrtdge  n»r  dnving  a 
^istresse  into  another  countnr. 

[Ar]  If  any  doe  compasse  the  death  of  the  queene,  and  declare  [fc]  L'estst.  de 
it  by  any  overt  fact,  .the  very  intent  is  treason,  as  in  the  case  of  ^5^3-  dePro- 

the  king.  ditionibus. 

[/]  No  man  may  marry  the<queene  dowager  without  the  king's  \l\  BotPari. 
licence  ( 1).    But  let  us  now  retume  to  Littleton*  8H.  6.  nu.  7. 

*'  He  may  make  his  testament  and  his  exectttors,  .Sfc.    \m]  If  A,  [m]  4  £.  4. 35. 

be  bound  to  the  abbot  of  D.     A.ia  professed  a  monke  in  the  6  £.4. 4. 

same  abby,  and  after  is  made  abbot  thereof,  he  shall  have  an  ^  ^'  ^'  *^'  *' 

action  of  debt  against  his  owne  executors.  93  H  6^  ^<l^ 

5  H.  7.  25.  b. 
**  Then  the  tmlinary  may  commit  the  administration^  Sfc.  as  if 

he  toere  dead  indeed.*     [n  J  Note  the  statute  of  31  £.3.  ca.  11,  MPI.  Com. 

that  ffiveth  actions  to  the  administrators,  speaketh  of  a  man  that  38o,38i.Greis- 

dies  mtestate,  which  by  the  authority  o£  Littleton  extendeth  as  ^«»*^«'»c"C' 

9vell  to  a  civiJl  death  as  to  a  naturalL 
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n^HE  sixth  iSj  where  a  man  is  excommunicated  by  the  law  of  holy 
church,  and  he  sueth  an  action  reall  or  personally  the  tenant  or 
defendant  may  pleade,  that  Ite,  that  sueth,  is  excommunicated,  4ind  of  this 
it  behoves  him  to  shew  the  bishop*s  letters  under  his  scale,  witnessing  the 
excommunication,  and  aske  judgment,  if  he  shall  be  answered,  Sfc.  But  in 
this  case,  if  the  demaundant  or  plaintife  cannot  deny  it,  the  writ  shall  not 
a6a^e  (le  breve  n'abatera  my),  but  the  judgment  shall  be,  that  the  tenant 
or  defendant  shall  go  quit  without  day,  for  this,  that  when  the  demandant 
or  plaintife  hath  purchased  his  letters  of  absolution,  and  shewed  them  to 
the  court,  he  may  have  a  resummons,  or  a  reattachment,  upon  his  oripnall, 
after  the  nature  of  his  writ.  But  in  the  other  five  cases  the  wnt  shall 
abate,  S^c,  if  the  ^natter  shewed  may  not  be  gainsaid. 

**  EXCOM- 


( 1 )  We  have  searched  in  vain  for  the  parliamentary  roll  of  8  Hen.  6.  cited 
in  the  margin,  as  an  authority  for  this  position.  It  is  neither  amongst  the 
printed  Statutes  at  large,  nor  amongst  the  Rolls  of  Parliament  lately  published. 
Vet  it  is  taken  notice  of  as  a  statute  in  the  Abridgment  of  Parliamentary 
Records.  Cott.  Rec.  589.  In  another  of  lord  Coke's  works,  he  cites  it  as  ot 
the  8  Hen.  6.  See  a  Inst.  18.  But  we  camK>t  find  any  such  statute  in  print. 
It  is  not  meant  by  this  to  doubt  the  existence  of  such  a  statute.  We  only 
apprize  the  reader  of  the  inaccuracy  in  die  reference  to  it.  For  the  doctrine 
ot  marriages  of  the  royalfamily,  we  refer  die  curious  reader  to  the  opinion  of 
the  jud^  in  the  reign  of  George  the  first,  when  they  were  consulted  on  the 
prerogative  plaimed  by  the  king  over  his  grand-children ;  and  to  the  debates, 
whilst  the  act  of  the  present  reign  for  reeulating  the  future  marriages  of  the 
royal  family  was  under  the  consideration  of  parliament.  See  Fortesc.  Kep,  40i. 
JLH  G^.  3.  c  11.  Ann.  R^.  for  177a,  and  the  two  protests  of  the  dissentient 
Jords  in  Jounu  DooL  Proc  3.  March  177a*— .[Note  aiL.] 
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la]Bnctan,m>,  <*  jyxCOMMUNICATED,  excomnmniaOus^  exemmmmmp- 
5,  fo.  416. 436.        -LJ  g^^j^ »»     i"^-]  5j^  ^^  potent  habere  lejpmm  in  carport^  ita 

V^c  ^*^"'  ^  ^  animd'  Excommunicato  interdidtur  omnis  actus  legitmnM^ 
BrittoD,  ca.  49.  i^a  guhd  agere  non  potest,  nee  aliquem  conwnire,  luxt  ipse  ab  atiis 
fol.  135.  possit  conveniri. 

(F.  N.  B.  62.  Excommunicatio  est  nihil  aliud  qudm  Centura  d  canone  veljudice 

Doctr.  Plac  8.)    gcclesiastico  prolata  et  in/licta,  privans  legitimd  communione  saera^ 

r*]F. N.B.        mentorum^   et  quandoque  hominum.      [^]lt  is. divided  into  the 

^4-  f  •)  greater  and  the  lesser.    Minor  est,  per  quam  qvds  d  sacramentarum 

participatione  conscientid  vel  sententid  arceatur.     Major  esty  qua, 

non  solum  a  sacramentorum^   vertkm  etiam  fideUum   communione 

exdudit,  et  ab  omni  actu  legitime  separat  et  ai$>idit.     But  either  of 

[b]  Bracton,  them  both  disableth  the  party,  [b]  Cum  excommunicato,  autem, 
426.  b.  ace,         ^g^  orarCy  nee  loqui,  nee  palam,  nee  abseonditiy  nee  vesei 

licet,  exceptis  auiousdam  personis.    But  eveiy  qC^  excom-  ri347| 

[c]  30  E.  3. 15.  munication  oisableth  not  the  party,  [c]  If  balifee  and  I  g,  J 
^^  H  6  ^o*        commonsy-or  any  other  corporation  aggregate  of  many, 

91  £.4. 49.         bring  an  action,  exeommengement  in  die  bailifes  shall  not  disable 

them,  fpr  that  they  sue  and  answer  by  attorney.  Otherwise  it  is 
of  a  sole  corporation.  But  if  executors  or  administrators  be 
excommunicated,  tliey  may  be  disabled;  because  they,  whidi 
converse  with  a  person  excommunicate,  are  exconmiunicate  also. 

[d]  See  Artie.       [d]  If  a  bishop  be  defendant,  an  excommunication  by  the  same 
f"'  ?'  ^*        Dishop  against  the  plaintife  shall'  not  disable  him,  and  it  shall  be 

8  £  s  70  intended  for  the  same  cause,  if  another  be  not  shewed. 

9  H.  7.  31.    10  H.  7.  8  &  9.     18  £.  3.  58.    38  £.  3. 97.     16  £.  3.  Excom.  5.    ao  E.  3. 
Ibid.  9.     3  H.  4.  3- 

U]  Bracton,  «  The  bishop's  letters  under  his  scale"    [e]  None  can  certifie 

rib.5,  fo.426.b.  exeommengement  but  only  the  bishop,  unlesse  the  bishop  be 

soH.  6.\^.  beyond  sea  or  in  remotis;  or  one  that  hath  ordinary  jurisdictioo, 

90  £.  3.  Ex-  and  is  immediate  officer  to  the  king's  courts,  as  the  archdeacon 

oommengement  o£  Richmond,  or  the  dean  and  chapter  in  time  of  vacation.  [J^]  Bat 

^u'A  ^  ^  ^*  ^  ancient  time  eveiy  officiall  or  commissary  might  testify  excom« 

!u  £  ^^  ibid  31  ^^^g^iQ^nt  in  the  kmg*8  court ;  and  for  the  mischiefe  that  ensued 

]  1  H.  4. 14.  thereupon,  it  was  ord^ed  by  parliament,  that  none  should  testifie 

F.  N.  B.  ^  65.  excommencement  but  the  bishop  only. 

430'  7^4- 14-       Ig]  If  a  oishop  certifie  that  another  bishop  hath  certified  him, 

p^'^tr^^  that^  the  partie  which  is  his  diocesan  is  excommunicated,  this 

<8Co.  6^  >certificat  upon  another's  report  is  not  sufficient,    [h]  If  the  bish<^ 

1  Ro.Abr!883.)  Q^  Romef  or  any  other  having  foraiffne  authority  doth  excommu- 

{/]  1 1 H.  4. 69.  iucate  any  subject  of  this  reaun,  and  certifieth  so  much  under  hii 

r^i'V  *^'^  ^^  iesdf  this  shall  not  disable  ^e  par^;  fbr  the  oomnKm 

^Kcom  30.^  ^^^  disallowes  all  acts  done  in  disability  a£  any  subject  of  this 

J.  N.  B.  65.  realm  by  any  forraine  power  out  of  the  realme,  as  things  not 

(I) J.  371.  b.  authentique,  whereof  the  judges  should  give  allowance,  [s]  If  the 

4  Inst.  397.)  bishop   certifieth  the  excommunication  under  seal,    allfeit  he 

fh]  t6  £.  3.  dyeth,  yet  the  certificate  shall  serve,    [k'}  Si  quis  innodatusjumit 

i^"«\*d  P^^  excommunicationes  diversas  pro  diversis  deUctiSf   et  proferi 

Le.  30  Ass.  19!  ^^^^^^  absolutionis  de  una  senienttd,  non  erit  absohUus,  quousquede 

r.  N  B.  64^  omnibus  aliis  absolvatur. 

4  H«  7- 16-     12  E.  4. 16-      14  H.  4.  14.  [{]  14  E.  3.  Excoro.  8.    8  E.  3.  ibid.  96. 

[fcj  Hill.  14  E.  3.  Coram  rege,  London,  in  Thesaur.     (Ante  97.  a.     Post.  344.) 

"  Bishop"  Episcopusy  a  bishop,  is  regularly  the  king's  immediate 

officer  to  the  king's  court  of  justice  in  causes  ecdesiarticall,  and  all 

\h  17  B.  3.        ^^  bishoprickes  in  England  are  of  the  king's  foundation,  and  tba 

SI1.40.  95B.3.  king  is  patron  of  them  all ;  [/]  and  at  the  first  they  were  dUmaave, 

on.  de  ProTiss.    95  H.  8.  ct.  10.    3  Co.  73,  ]e  cm6  de  deane  fle  chspCsr  d«  tf^tmiAu 

A|at  Par.  pag.  63.    Vid.  Sect.  133, 134.  and 
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and  so  it  appeares  by  owr  booket,  and  by  acts  of  parliament,  and 
by  history,  aod  that  was  p^  traditianem  annuli  Sf  pastoralis  hacuH^ 
u  e.  the  croiier  (i).    And  king  Henry  the  first,  being  persuaded 
by  the  bishop  of  Rome  to  make  them  elective  by  their  chapter 
tOt  coTent,  refused  it  (a).,  [m]  But  king  John  by  his  charter  Mliot.  Patent. 
adknoirle^ging  the  custome  and  right  of  the  crowne  in  former  lu^**  j"^*^'  '-^ 
times,  yet  granted  de  conmuni  emuemu  baronuntt  that  they  shtould  mS^Fbt^^I 
bee  eligible,  which  after  was  confirmed  by  divers  acts  of  parlia-  ^5<2.    35  k  1. 
ment.    And  afterward  ^e  manner  and  order,  as  well  of  election  I^stat.  de  Car- 
of  archbishops  and  bishops,  as  of  the  confirmation  of  the  election  ^^'    ^^  ^*  3- 
and  consecration,  is  [n]  enacted  and  expressed  in  Uie  statute  of  p!n^l!!^^  « 
35  H.  8.    But  by  the  statutes  of  31  H,  8.  and  t  E.  6.(3)  Act  cIT       ^ 
were  made  donative  by  the  king's  letters  patents,  both  whi<m  [n]  35  H.  8. 
statutes  are  repealed  (4),  and  the  statute  of  25  H»  8.  doth  yet  ca-^* 
remaine  in'  full  force  and  effect  (5). 

And 


( 1 )  Mr.  Washington,  one  of  the  writers  against  the  dispensing  power  in  the 
reign  of  James  the  second,  insists,  that  in  the  Saxon  times  bishopricks  were 
conferred  in  parliament ;  and  that  the  king's  investiture  was  subsequent  to  such 
electi(m.  For  proof  of  this  position,  one  of  his  chief  authorities  is  tlie  foUow- 
ing  passage  in  Ingulphus :  A  muUis  annis  arUe  retroactis  nulla  erat  electio  pra" 
latorum  mere  Ubera  et  canonica;  sed  omnes  dignitaies,  tarn  episcoporum  quhm 
abbatum,  regis  curia  pro  sud  complacentid  conferebaU  Jngulph.  Hist.  fol.  509.  b. 
Observat.  on  Eccles.  Jurisd.  24.  Another  instance  relied  on  is  the  election  of 
Wulstan  bishop  of  Worcester,  which  Matthew  Paris  describes  in  the  words 
following  t  UktdnuSj  elecio  ad  archiepiscopatum  Eboracensem  Aldredo^  unanimi 
consensu^  tarn  deri  qu^m  totius  plebis,  rege  insuper,'ut  quern  veUent  sibi  tligerent 
prasulem  et  animarum  pastorem^  annuente,  in  episcopum  ejusdem  loci  eligitur. 
Matth.  Par.  Hist.  20.— [Note  21a.] 

(2)  After  some  struggles,  Henry  gave  up  the  point  of  investiture;  but, 
according  to  mr.  Washmgton,  elections  of  bishops  continued  as  before  till 
king  John's  time ;  and  he  says,  there  are  preced^ts  of  many  bishops  elected 
in  parliament  in  tlie  reigns  of  Stephen  and  Henry  the  second.  Observat  on 
Eccles.  Jurisd.  33,  and  2  Spelm.  ConcU.  42  &  119. — [Note  213.] 

(3)  31  H.  8.  c.  9,  &  1  £•  G.  c.  2.  But  the  former  statute  only  relates  to  the 
new  bishopricks  erected  by  Henry.   See  Rastall's  3d  ed.  of  Stat.— i>[Note  214.] 

(4)  But  notwithstanding  the  repeal  of  the  1  £.  6.  the  election  of  bishops  is, 
as  that  statute  emphatically  expresses  it,  mere  thmdoftoy  colour,  and  pretence; 
for  by  the  25  of  Hen.  8.  if  they  do  not  elect  the  person  recommended  by  the 
king's  letter  missive,  which  accompsmies  his  congS  d^SUre,  they  incur  the  penal- 
ties of  a  pramunire.  See  s.  7.  There  is  ne  such  statute  now  in  force,  in 
respect  to  deaneries,  which  we  have  observed  in  a  former  note ;  and  yet  the 
election  to  the  old  deaneries  is  in  practice  controuled  by  the  icing's  letter 
missive,  as  much  as  the  Section  to  bishoprics.  See  ante  96.  a.  note  3.  It  is 
probable,  therefore,  ihat  the  letter  missive  is  of  considerably  greater  antiquity 
as  to  both  than  the  statute  of  Henry  the  eighth.  Ibid. — [Note  215.] 

(5)  This  was  once  doubted;  for  die  1  M&  st  2.  c.  20,  which  repealed  the 
1  Edw.  6.  was,  by  an  oversi^t,  as  it  seems,  wholly  abrogated  by  the  1  Jam.  1. 
c.  25,  instead  of  being  abn^ted  merely  so  far  as  relates  to  the  marriage  of 
of  priests.  At  length,  however,  the  judges  held,  that  the  1  £•  6.  c.  2,  was 
virtindly  repealed  by  the  1  &  2  Ph.  &  M.  c  8,  and  1  Mix.  c.i.  See  Tracts  by 
Antiq.  Soe.  ▼.  3,  p.  416.  12  Co.  7. — ^It  is  observable,  thai  lord  Coke,  in  this 
his  account  of  the  patronage  of  bishopricks,  omits  distingutshing  those  of  the 
M  foimdatton  from  those  of  the  new.  Bft  this  is  material,  the  latter  being 
atill  donative  by  letters  patent,  according  to  liie  statute  of  31  H.  8.  which 
iuithorixd  Aeir  erection.  See  31  H.  8.  o.  g,  in  Bastall'j  edition  of  the  statutes. 

X  i  4  — As 
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And  where  LUtUUm  saith,  that  the  bishop  under  his  seale  must 
M^£-3*  te8tif?e,  drc.  it  is  to  be  knowne,  [o]that  none  but  the  king'sL 

Corooe  \Go.  courts  of  record,  as  the  court  of  common  pleas,  the  king's  bendi, 
Qi^VIa  justices  of  gaole  delivery,  and  the  like,  can  write  to  the  bishop  to 
44  £.3.  q8.  certifie  bastardy,  mulierty,  loyalty  of  matrimony,  and  the  like 
8  Bt  s.  Cona-  ecclesiastical  matters ;  for  it  is  a  rule  in  law,  that  none  but  the 
Mns  ^'  An  \  ^"S  ^^^^  write  to  the  bishop  to  certifie ;  and  therefore  no  infe- 
rs V4iE.' a  "®"^  court,  as  London,  Noraoicht  Yorke,  or  any  other  incorpora« 
4^1  £.  3.  tion,  can  write  to  the  bishop,  but  [/>]  in  those  cases  the  plea 

18  E.  3. 6 1.'  must  be  removed  into  the  court  of  common  pleas,  and  that  court 
14  H.  4-  ^5*  must  write  to  the  bishop*  and  then  remand  the  record  againe. 
^.4. 13.         ^qJ  ^i^  ^gg  ^Q^^  JQ  respect  of  the  honor  and  reverence  which 

J.  St  6^6^  £.     the  law  gave  to  the  bishop,  being  an  ecclesiasticall 

judge,  (j^  and  a  lord  of  parliament  by  reason  of  the  ri347| 
baronie  which  every  bishop  hath  (i).     And  tliis  was  [_  k    J 

^u  a'  ^'  ^^'     ^^  reason  [a]  a  qiuire  impedii  did  not  lye  of  a  church 

^  QaL'lmp.     ^  JVales  in  the  county  next  adjoyning,  for  that  the  lordship's 

^rooke  109.    35  H.  6.  30/    11  H.  6.  3*    34  £.  3.  33.  • 

marchert 


»«-As  to  the  Irish  and  Welsh  bishopricks,  about  which  lord  Coke  is  silent,  the 
former  by  force  of  the  Irish  statute  of  d  Eliz.  c.  4,  are  made  donoHtfe  by  the 
kine's  letters  patent ;  but  what  the  latter  are,  we  cannot  at  present  inform  the 
reader,  mr.  Browne  Willis's  Survey  of  the  Cathedrals^  which  is  the  only  book 
we  are  possessed  of  on  the  subject,  not  stating  how  the  Welsh  bishops  are 
created-— [Note  qi6.] 

( 1 )  Ace.  ante  70.  b.  &  97.  a. — ^We  have  already  taken  notice,  that,  acctfd- 
Bg  to  lord  Hale,  the  title,  by  which  bi^ops  sit  in  parliament,  is,  not  having 
baronial  possessions,  but  usage  and  custom  ;  and  that  his  notion  had  been  ably 
controverted  by  bishop  Warburton.  Ante  70.  b.  n.  2.  However,  on  farther 
investigating  the  subject,  we  incline  to  concur  with  lord  Hale.  But  then  it  U 
with  some  uttle  addition.  In  the  Anglo-Saxon  times  the  bishops  certatnlj 
were  admitted  to  sit  in  parliament ;  and  as  this  was  prior  to  their  holding  their 
estates  by  a  baronial  tenure,  it  could  not  then  be  on  account  of  their  barmues; 
nor  will  it  be  easy  to  suggest  anv  other  probable  reason  for  their  presence 
during  that  period^  than  an  usa^  founded  on  the  propriety  of  having  the  heads 
of  the  church  to  ^uard  it  from  mjury,  and  to  assist  tne  other  membefs  of  the 
legislature  in  theur  deliberations  on  religion  and  other  ecclesiastical  concerns. 
At  the  Conquest,  as  all  agree,  the  possessions  of  the  bishops  were  oonyerted 
into  baronies ;  and  for  a  long  time  after  they  were  summoned  to  parliament  ss 
•barons  by  tenure.  But  it  is  no  less  certain,  that,  for  many  centunes  past,  they 
have  been  called  to  sit,  without  any  reeard  to  their  temporal  possessions  or  the 
tenure  by  which  they  are  holden ;  whidi  is  more  especially  true  in  the  instance 
of  the  new  sees  erected  by  Henry  the  eighth,  the  bishops  of  these  never  having 
had  any  estates  by  a  baronial  tenure,  and  consequently  having  no  claim  to  be 
called  to  parliament,  otherwise  than  as  prelates  of  Uie  church,  and  by  reason 
of  the  usage,  which  had  so  long  before  prevailed  in  respect  to  their  order.  If 
all  this  be  so,  then,  though  the  bishops  once  sat  in  parliament  for  their  baronies, 
yet  lord  Coke's  position,  which  imports,  that  they  still  sit  by  the  same  title,  is 
not  strictly  accurate ;  but  we  should  rather  adopt  lord  Hale's  idea  of  their 
sitting  by  usage  as  more  applicable  to  the  present  circumstances.  Perhaps, 
indeed,  lord  Coke  only  meant  to  refer  to  the  more  ancient  reason  of  their  bemg 
summoned  to  parliament,  and  thence  to  infer,  that  in  presumption  of  law  they 
are  still  deemed  to  be  called  on  the  same  account ;  in  which  case  there  is  Utile 
more  than  a  difference  of  words  between  him  aikl  lord  Hale.  As  to  bidiop 
VTarburton's  hypothesis  on  this  subject;  we  still  think  that  he  shews  great 
pbilitv ;  but  at  the  same  time  we  cannot  help  <;wning»  that  ha  appears  to  us  to 
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marchers  could  not  write  to  the  bishop :  [&]  neither  shall  conu-  P>]  15  £•  3- 
sance  be  sranted  in  aquare  impedUy  because  the  inferior  court  yo°2fos4>- 
cannot  write  to  the  bishop.    And  herewith  agreeth  antiquitie.  ^^e^T'^ 
[c]  NuUus  alius  prater  regem  potest  episccpo  demandare  in^fuisi'  Vide  Sect.  134. 
thnem  Jadendam,     [d]  And  another  speaking  of  loyaltie   of  [c]  Bract.  Ub.  3. 
■larriage.  neo  aUus  gudm  rex  sftper  hoc  demandaret  episcopOf  quid  Y^- 

tenetur  Memperare.    And  therewith  agreeth  BrtHon  also.  IbL  348.1». 

^*  The  wit  shall  not  abate  (le  breve  n'abatiera  my)>  Sfc"  Abater 
is  a  French  word,  and  sienifieth  destruere^  or  prostemere,  to 
destroy  or  prostrate.  And  abaiemefii  de  hriefe  is  a  prostration 
or  overthrowing  of  the  writ. 


wi 


i*]  "  ShaU  go  quit  fvithout  day 9  ^c^     That  is,  to  go  quiet  nBnct.lib.5, 
lout  any  continuance  to  any  certaine  day ;  and  therefore  the  tol.  495. 
defendant  is  not  bound  to  any  certaine  attendance,  untill  the  gl     ,\£*^' 
party  purchaseth  his  lettera  of  absolution,  and  the  reattachment  ^j^^^^  p.  i^"^ 
or  resommons  be  sued,  the  entry  of  whidi  award  is,  ideo  loquda  Vide  Sect  ^i. 
pradicta  remanent  sine  die  quousque,  Sfc* 

<'  Dmf*'  Dies,  [«]  in  legall  understanding  is  the  day  of  appear-  [«]  51 H.  3.  eip. 
ance  of  the  parties,  or  continuance  of  the  plea.    And  you  shall  1  &  s.  Mariebr. 
understand,  that  first  in  reall  actions  there  are  dies  communes,  ^Jl'^ 
common  dayes,  whereof  you  shall  reade  in  divers  ancient  statutes.    ^    '   •ca.21. 

[y]  Also  in  all  sununons  upon  the  originall  there  must  be  fif-  [/]  Arrical. 
teene  daves  after  the  sommons  before  the  appearance*     fg]  But  >uper  Cart  ca. 
if  the  ongnall  be  returned  tarde,  and  sommons  alias  goeth  forth,  r^  g  u  ^^ 
there  must  be  nine  retumes  between  ^e  teste  and  the  retume.  ^  H.6.35.  ^ 
And  so  in  other  judiciall  processe  in  reall  actions,  saving  if  conu-  seuz^  ]^r  253* 
sans  be  demanded  to  be  holden  within  his  manner,  there  processe  (a  Inst  5^) 
shall  be  awarded' from  three  weekes  to  three  weekes. 

And 

t  It  thauid  be,  0$  it  team,  FUta,  Ub.  5,  cap,  25. 

I  ■  pi"  I.  I  11    ■      11  I  I  1     I  I  ■        I        ■■■    ■     I  ■         I    ■      !■  I 

have  too  much  indulged  in  speculation,  more  adverting  to  what  struck  him  as 
the  most  rational  and  proper  grounds  of  admitting  the  bishops  into  the  house 
of  lords,  dian  to  the  fact  of  the  real  title.  He  represents  the  bishops  to  sit  as 
barons  by  tenure,  so  far  as  regards  the  judicial  capacity  of  the  lords,  and  as 
prelates  of  the  church,  so  fbr  as  the  lords  act  in  a  legislative  character.  But  the 
fact  on  which  he  builds  the  first  part  of  his  distinction  fails  him ;  because,  for 
the  reasons  already  stated,  the  bishops  no  longer  have  baronies  by  tenure,  nor 
have  had  any  for  several  centuries  past.  Besides,  independently  of  this,  the 
whole  of  the  speculation  seems  to  us  unfounded  in  any  sufficient  authority, 
ai^d  consequently  the  mere  ofiipring  of  modem  refinement ;  our  simple  and 
unlettered  ancestors,  when  they  laid  the  foundations  of  the  English  parliament, 
not  being  likely  to  have  acted  under  the  influence  of  a  policy  so  deep,  as  the 
nice  distinction  thus  attributed  to  them  necessarily  supposes.  At  present  we 
have  only  to  add  further  on  this  curious  and  difficult  subject,  that,  as  we  have 
touched  it  so  slightly,  our  observations  should  be  understood  as  intended  to 
convey  only  a  general  idea.  Should  th^  reader  have  occasion  to  penetra^ 
more  deeply  into  the  subject,  he  mu^t  consult  the  several  pieces  published  m 
1679  <^  ^®  controverted  Question,  whether  the  bishops  can  vote  m  the  preli<r 
minary  steps  of  a  bill  of  attamder ;  particularly  the  tracts  by  bishop  Stillin^eet 
and  mr.  Hunt  for  the  right,  and  those  by  lord  HoUis  against  it.  See  1  Bum. 
Hist.  fol.  ed.  460.  3  Stillmgfleet*s  Eccles.  Cas.  ssS.  Hunt's  Argument  for 
the  Right  of  the  Bishops  in  Capital  Cases  138.  HoUis's  Remains,  123.  See 
further  Seld.  tit.  H<tti.  ed.  1678,  p.  697.    Staondf  Fl.  C.  153,— [N^^  317.] 


134. b.  135. a.]        Of  Villenage.      L.3.  C.  11.  Sect.i01. 

And  before  the  statute  of  articvU  super  ehariasj  in  M  somnons 
3  «2a!^''^  and  attachments  in  plea  of  land  there  riiaU  be  contained  the  tenne 
Bract,  fib.  6,  foL  of  fifteene  days.'  [q]  And  it  appeareth  as  well  by  the  statute  a^ 
334.  &Kb.  4*,  by  the  ancient  authors  of  the  ktw,  who  wrote  before  the  statute, 
M.  SS5*  Brit  ^2it  Uiis  was  the  ancient  common  law ;  and  the  reason  of  these 
^ta^L  6  6.  ^^°^  dayes  given  in  redl  actions  was  the  recovery  being  to  dan- 
is  £.'4. 1*5.  gerousy  that  the  tenant  might  die  better  provide  him  both  of 
[•]  11 H.  6. 33.  answer  and  of  proofes.  [*]  But  by  consent  they  may  take  other 
15  £.3.  Jooraa.  than  common  oayes. 

Qi  E.  3.  ag.  ^Qii  1^  jg  n^  amiase  to  note  what  the  ancient  law  was  in  pro- 

^^  ceeding  against  a  man  for  his  life.    And  thnefore  beare  what 

Brittoo,ib.io.b.  ^Brt^oTi  saith :  Sur  le pre$enhnent  4e  cest  ftlcny  (under  which  he 

indudeth  also  treason)  wjUons  nous  (for  he  wrote  in  die  kmg's 

name)  que  trestous  cettx,  que  ent  serr^  endiiesyjaee  le  viscont  hasti- 

ment  prender^  et  sq/emeni  lour  corps  en  prison  garder^  et  que  ilz 

stmt  menes  deottnt  nous,  ou  devani  nos  justices:  ei  pmr  ceo  que 

ntdluy  ne  soft  dispamis  de  lour  re^Dons,  voUons  que  ceux,  que  isshtt 

smeni  prisCy  que  uz  eynt  temps  de  purveyer  lour  respons  'i  5  Jour  au 

meyns  sUz  te  prientj  et  en   dementiers  soknt  sa/ement  gardex 

M  Fortetcae  in  [r J  Vide  Fortescue  of  this  matter.     And  see  the  Mirror,  uml  m 

Gbro  de  I«u-      some  cases  the  party  convicted  had  forty  dayes,  or  at  least  thirty 

jSSlii  ^^^       dayes  to  shew  some  matter  to  disturbe  (that  k,  to  arrest)  jadge- 

^aUrtTA  rJI^    ment,  which  now  I  know  is  gone  in  desuetudinem,  and  great 

Septehotfsdit*  expedition  is  now  made  m  pleas  of  the  crowne  concermi^  the 

turben  judge-      life  of  man.     8ed  de  morte  homtnis  nulla  est  cunctaUo  longa. 

ment  mortek.  [,]  ^ftd  the  use  of  the  king's  bench  at  diis  day  is,  that  if  the 

Z  iwWs  case     ^^^^^  ^®  committed  in  anoUier  county  than  where  the  beodi 

(9  Inst  56a.)      ^^%  AK^^  ^®  inditement  be  removed  by  certiorari,  there  must  be 

fifleene  dayes  betweene  every  processe  and  the  retume  thereof; 

but  if  it  be  committed  in  the  same  county  where  the  bench  »t, 

they  may  proceed  de  die  in  diem;  but  so  diey  will  do  rarely. 

But  let  us  retume  againe  to  the  common  pleas. 

[a]  Artie,  fuper       Secondly,  there  is  a  day  called  dies  specudis;  [a]  as  in  an  assise 

Cart,  ubi  supra,  in  the  king's  bench  or  common  pleas,  tne  attachment  need  not  be 

F.N.  B.  177- «•    15  dayes  before  the  appearance.    Otherwise  it  is  before  justicn 

19  AtTf^  assigned.  But  generally,  in  assises,  the  judges  may  give  a  speciall 

92  Ass!  79.         ^^y  A^  ^^^^  pleasure,  and  are  not  bound  to  the  common  dayes; 

3  H.  6.    Ass.  a.   [*]  and  these  daies  they  may  give  as  well  out  of  terme  as  within. 

0  £.  4. 5.  a.         So  upon  an  imparlance  the  court  may  give  any  speciall  or  parti- 

^7  E.  3. 1.  cular  day,  but  that  must  be  in  the  terme  time ;  and  likewise  in  a 

rn  w  li**?*'  -.-    *«^^  facicLs,  upon  a  fine  or  a  recovery  in  a  reall  action,  because  it 
r*] F.N. B.  177.   K      '^  -^    ^    ^     ^»  J       -^  •   *  •*•       J  »!... 

b.    7  Ass.  7.      ^^  ^  ^"^  ^^  execution ;  and  so  it  is  in  a  per  qua  senntta  and  tne 

14  Ass.  4.  like,  and  in  all  judiciall  writs :  in  processe  against  an  in^t  to 

34  £.  3.  31.  judge  of  his  age,  or  where  the  husband  prayeth  m  ayd  of  his  wife, 

SQE-  3-  ^^-  or  in  a  pone  at  the  suit  of  the  defendant,  there  need  not  be  fifleene 

^^  j.^*  ,'  dayes.     Also  after  demurrer  in  law,  Ae  court  may  give  what  day 

a  H.  6.  £nor87.  they  will.     \b]  And  it  is  worthy  the  noting,  that  it  in  an  assise  the 

19  £.4.  i6>  parties  be  aajounied  to  Westm*  usque  15  Paschce,  there  they  foe 

[q  41  £>  3*  not  demandable  till  the  fourth  day ;  but  if  it  bo  adjourned  usque 

Jour  16.  ^i^m  LwMB,  or  diem  Mortis,  there  the  parties  are  demandable  on 

1H64  that  day, 

07  Ais.a3.  Thirdly,  [c]  there  is  a  day  of  grace,  dies  gratia,  or  a  day  of 

[c]  3  £.  s.  coultesie.  .  The  name  doth  shew  of  what  kind  it  ^is ;  and  regu- 

Avtfwrie  188.  larly  this  day  is  granted  by  the  court,  at  the  prater  of 

15^3.  Jour.  ao.  the  ^  demandant  or  pkuntife  in  whose  delay  it  is,  and  ["13571 

V^iT  ^'^^^^  **  ^®  RTayer  of  tenant  or  defendant.    But  it  is  L  ^^  J 

9  Co.  49.  worthy  of  observation!  [i]  that  a  day  of  grace  is  never 
The  £arl  oC  Shrewsborj's  case.     33  H.  (^  4a.         [i]  14  E,  3.     Jour  84.     1^  £.  3* 

ibid.  21.    22  £.  3. 9.    27  E.  3, 88.  granted. 
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ffranted,  where  tbe  king  u  uartj  by  aide  prajer  of  the  tenant  or 
defendant ;  nor  where  any  lord  of  parlianient  w  peere  of  tiie 


day  in  law,  and  to  that  day  the  Judgement 

but  no  default  shall  be  recorded  till  the  rotfrth  day  be  past)  unlesse  ^^  \^^' 
it  be  in  a  writ  of  right,  where  the  hlw  alloweth  no  day,  but  onely  ai  E.  3. 13. 
the  day  of  returne.  This  day  is  fometimes  called  diei  amoris^  41 E-  3.  Ibid.  16. 
and  sometimes  a  tlies  dtdus.  But  it  were  too  long  to  enunerate  33  H.  6. 49. 
all*  Thb  shall  be  sufficteftt  to  give  th^  reader  a  taste  to  under-  ^  ^^'  *7- 
fitand  the  residue  concerning  this  matter.  Pl^^  ^^ 

39  H.  6.  tg.    ft4  £.  3.  aa.    94  £.  3.    Brtrt  556.    Bract,  lib.  6»  fol.  367. 

[y*]  There  is  ako  a  day  of  appearance  in  court  by  the  writ,  and  LQ  ^^  ^  3*  43* 
by  the  roll.     By  writ,  when  the  sherife  returns  the  writ.     By  the  3  ^^- ••  ■• 
roll,  when  he  hath  a  day  by  the  roll,  and  the  sherife  rettimes  not  ^^  ^\V^' 
the  writ,  there  die  defendant,  to  save  himselfe  from  corpmvU  6E.  4. 
paine,  as  by  imprisonment,  or  to  prevent  the  losse  of  issues,  or  to  7  £.  4. 15. 
save  his  freehold  or  inheritance,  may  appeare  by  the  day  he  hath  8  £•  4.  la. 

by  the  roll.  ?oV;*;i  h 

[g]  Note,  it  is  said  commonly,  that  the  day  of  niit  prta«,  and  the  g^  n'  3'  ^^ 

day  in  bank,  is  all  one  day.    That  is  to  be  understood  as  to  n  Co.40. 

pleading,  but  not  to  other  purposes,  17  £•  3*  ^-^ 

There  are  diesjuridid  { whidi  [h]  Britkm  calleth  temps  cavena'  "  EIix.Dfer;. 


juridicuSf  for  that  ought  to  be  consecrated  to  divine  service  ( 1 ).  ^">'  Jam.  646.) 
Also  in  Michadnmse  teanne  the  feasts  of  AU  SamU  and  of  N  Britton.  fol. 
AH  Sottles  {1)  i  in  HiUarietewrme  ±e  Purifoatitm  of  ike  Bleg$ed  (ltitt.364.) 
Virgin  Maries  and  in  Easter  terme  the  feast  of  the  Aseensum  are  [i]  Mirror,  cip. 
not  dies  jurididy  but  set  apart  by  the  ancient  judges  and  sages  of  3i  s^t.  Eicop. 
the  law  for  divine  service*    As  for  Trinittf  teanne,  it  sonftetimes  ^^  ^®  Tempt, 
had  seven  dayes  of  returne,  and  was  as  long  as  Miduidmasse  /p^^'/,^  ^' 
tearme  is  now :  but  for  avoiding  of  infection  in  that  hot  time  of  Cro.  Cha.  £s. 
the  yeare,  and  that  men  might  not  be  letted  to  gather  in  harvest,  Cro.  Ells.  337.) 
three  retumes  (since  LMeton  wrote)  vi2.  Crastino  Sancti  Johamme 
Baptistofy  Octains  Sancti  Jahannis  Bapttstm^  and  15  Sancti  Johannis 
Baptista,  are  by  the  statute  of  3d  H.  8.  cut  off,  and  become  aallS.csp.si. 
dies  nonjuridid.    And  in  those  dayes  the  feast  of  Saint  John 
ike  Baptist  was  not  diesjuridicus.     And  the  said  statute,  called 
Dies  Communis  in  Banco,  w  in  divers  points  (since  Littletm 
wrote)  altered,  as  by  the  said  statute  appeareth.    And  in  andeot 
time  respect  and  reverence  was  had  by  law  to  certaine  times,  as  it 
appearetti  [k]  by  the  statute  of  fF.  1.  c^.  51,  which  hath  a  short  [Q  W.  1.  cip. 

Imt  ultimo. 

(i^  Writ  of  sununons  in  a  common  recovery  was  made  returnable  in  a 
month  from  the  day  of  Easter,  which  happened  to  be  Sundays  and  the  tenant 
in  tail  who  was  vouchee,  died  the  same  day.  The  judgment  was  reversed ; 
because  it  could  not  be  given  till  the  day  after  the  vouchee's  death,  and  then  it 
came  too  late.  Swan  and  Broome,  4th  part  Burr.  v.  3.  p.  1596.  But  though 
Sunday  is  not  diesjuridicus  for  giving  judgment,  or  awarding  judicial  process, 
yet  it  is  for  some  other  purposes,  as  for  exhibiting  an  imbnnaflion  on  the 
5&6E.Q.  against  ingrossmg.     W.  Jo.  156.—  [Note  218.] 

(s)  In  consequence  of  the  abbreviation  of  Michaelmas  tehn,  by  the  94  Geo.  7. 
1%  48,  these  two  days  do  not  now  M  within  it-«-[Note  a  19.] 
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but  an  excellent  preamble :  viz.  Ei  pur  eeo  que  grand  dkaritk 

serra  dejaire  droit  a  touts  en  tout  iempSf  ou  mettior  Merroit;  pur" 

vieu  est  per  assentment  des  pneiatesj  que  assises  de  nood  disteitin, 

mortdauncestery  et  darreine  presentment^Juissent  prises  en  ie  Atkentj 

en  Septuagesimei  et  en  Qjuaresmey  auxibien  come  (le  homeJpraU 

lenquestes:  et  ceopria  le  roy  as  eoesques. 

[t\  7  Am.  p.  7.        u]  This  statute  is  expounded  in  bookes,  which  I  have  oody 

hAsi-s-  adoed,  to  the  end  the  studious  reader  might  understand  the 

Biitt^^fl     '  bookes  that  darkly  speake  of  this  matter,  and  be  ignorant  of 

134.  b. '  nothing  that  belongs  to  the  understanding  of  any  part  of  the  lair. 

Now  Advent  is  a  rooneth  before  the  feast  of  the  Nativity  of  our 

Saviour  Christ,  so  called  de  adventu  Domini  in  came,    Sintua- 

fesima  beginneth  ever  on  the  sabbath  day»  and  is  the  third  sab- 
ath  before  Shrove  Sunday,  so  called,  because  it  is  the  seroi- 
tieth  day  before  the  feast  of  Easter,     Sexagesima  is  the  second 
sabbath  before  Shrove  Sunday,  so  named,  because  it  is  the  sixtiedi 
day  before  Easter;  and  so  of  Quinquagesima  and  Quadragesima, 
[m]  W.  1.  cap.     [m]  whereof  you  shall  reade  in  acts  of  parliament,  and  ancient 
5i.&it«uio       auUiors  (3).    Now  as  there  be  dies  juridid,  so  there  be  hora 
?oL  i34^6Sl'  convenientes,  whereof  the  Mirror  saith,  [n]  abusion,  quelentieut 
Tnl  l^ror,  Ub.  p^<u  P^  dimenches  (id  est  sabbaths)  ou  per  outers  jours  de/endut, 
5,  lect  1.  '         ou  deoant  le  soldi  leoy,  ou  noctantre,  ou  en  dishonest  lieu, 
r0lBncLtib.4.       [0]  Furthermore,  there  are  (as  ancient  authors  term  them) 
foL.  S64.  dies  Solaris  et  dies  lunaris,  secundum  quod  Deus  divisit  lumen  h 

^^ioa^aoQ.  icnglf^^  ex  quibus  duobus  diebus  ^ficitur  unus  dies,  qui  didtur 
J  iSaa^!a86>    ^^^Hfi^^*''^*  ^  die pr€Bcedente  et  nocte  subsequente,  qui  constat  ex 

34  horis. 

But  we  at  this  day,  retaining  the  same  method,  do  differ  in 
words.  For  we  say,  dierum  alu  sujit  naturales,  aUi  arti£dales; 
dies  naturalis  constat  ex  34  horis,  et  continet  diem  sotarem  et 
noctem :  and  therefore  in  indictments  of  burglary,  and  the  like, 
we  say,  in  nocte  efusdem  did.  Iste  dies  naturalis  est  spatium,  in 
quo  sol  progreditur  ab  oriente  in  occidentem,  et  ab  ocddente  iterum 
tit  orientem.  Dies  artifidalis  svoe  Solaris  indpit  in  ortu  soUs,  et 
Oen.  cap.  i.  dednit  in  occasu :  and  of  this  day  the  law  of  England  takes  hold 
▼er.  4, 5.  ^  many  cases.    Now  divers  nations  begin  the  day  at  divers 

times*     The  Jetoes,  the  Chaldeans,  and  Babylonians,  begin  the 

day  at  the  rising  of  Uie  sun ;   the  Athenians  at  the  ful ;   the 

Umbd  in  Italy  beginne  at  midday ;  the  JEgyptians  and  Romanes 

from  midniffht ;  and  so  doth  the  law  of  Enguind  in  many  cases. 

Of  all  whidi  3POU  shall  reade  plentifull  matter  in  our  bocJces,  and 

in  my  Reports,  which  by  this  short  instruction  you  shall  the 

better  understand. 

[p]  Bract.  Ub.s,       [p]  There  is  also  annus  minor  and  major.    The  leaser  yeare 

txA,  359.  consisteth  of  365  dayes  and  sixe  houres,  whereby  in  every  fourth 

Britton,  foL        yeare  there  is  dses  excrescens,  which  makes  that  yeare  to 

^^'  ^  cc^have  in  rd  veritate  366  daies,  and  that  is  callai  annus  ri357| 

M  17EIU.         major,    [y]  A  quarter  of  a  year  containeth  by  l^all  [_  [^^  J 

p>^d45^  computation  91   dayes,  and  half  a  yeare  containeth 

lai  )  ^^^  ^y^ '  ^^'  ^^  ^^^  hours  in  le^l  computation  are  r^ected; 

[r]  91 H.  3.        ^^^  by  ['']  ^c  statute  de  anno  btssextili,  it  is  provided,  quod 

•tat  de  anno       eon^putentur  dies  iUe  excrescens  et  dies  prodme  pracedens  pro  unico 

bisieztili.  die,  SO  as  in  computatioa  that  day  feKcrescent  is  not  accounted. 

A  month 

(3)  See  further,  as  to  dies  non  juridid,  Spelman's  Tre^tis?  on  the 
jimongst  his  JPosthuina,  page  87, 
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A  month,  mefuis^  is  regularly  accounted  in  law  38  dayes,  and 

not  according  to  the  aolar  month,  nor  according  to  the  kalen« 

daff[«],  unlesse  it  be  for  the  account  of  the  laps  in  a  quare  [tl^^j^* 

hnpedit.    There  is  mentis  Solaris^  and  mensis  lunans.    Sdaru  est  P^S!?*^^^***' 

Invars  anni,  viz,  spaiium  30  dierutn  korarum  10  «^  mtnu/orum  30,  i^i.  Cro.  Jam. 

et  Utnaris  est  spatium  a8  dierutn.  167.) 

*^  Resummons  or  reattachment  J*    These  are  writs  that  the  de- 
mandant or  plaintifcy  after  he  hath  obtained  his  letters  of  abso- 
lution, may  sue  out  to  bring  the  tenant  or  defendant  againe  into 
court  to  have  day,  to  make  answer  unto  him.     [/]  And  these  Tt]  Bract.  lib.  s» 
writs  doe  lye  in  all  cases  when  the  plea  is  discontmued  or  put  ^- 435* 
without  day,  either  in  this  case,  or  in  case  when  the  demandant  ^'qo^qXo^ 
or  tenant  hath  his  age,  or  for  the  non  venue  of  the  justices,  or  in  Jp^^^.  36^11.) 
case  of  a  protection,  or  essoine  de  service  le  roy^  Sfc.    Of  these 
writs  there  be  two  sorts,  viz.  g^nerall  and  speciall,  whereof  you 
may  see  presidents,  and  reade  more  at  laree  in  the  case  of 
discontinuance  of  processe  in  my  Reports,  and  need  not  here  to 
be  inserted. 

**  Upon  his  original,**  This  is  intended  of  his  originall  writs,  Bot  in  tlie  case 
or  of  tnat  which  is  instead  of  an  originall  writ.  But  note,  that  of  oodawiy  the 
in  the  other  five  cases  the  writ  shall  abate;  and  in  the  case  of  J"g^Jj51k«*** 
excommengement  the  writ  shall  not  abate,  but  the  plea  to  be  put  ^^^  i^;^  panion. 
without  day  until!  the  pluntife  purchase  his  letters  of  absolution,  44  r  3. 97. 
and  sue  out  his  resummons,  or  reattachment. 

In  ancient  times  more  persons  seemed  to  be  disabled  than  these 
six  recited  by  Litttleon,    As  first,  he  that  was  a  leper,  and  by 
the  writ  de  leproso  amovendo  was  propter  contagionem  morbi  prce- 
dicti  (as  the  writ  saith^  et  propter  corporis  de/ormitatem  (as  others 
say)  to  be  removed  nrom  the  society  of  men  to  some  solitary 
place;  and  thereupon  [u]  it  is  said,  daiur  etiam  excepHo  tenenti  pu] Bract. nb.5, 
expersond  petentis  peremptoria  prefer  morbum  petentis  incurabi'  ^^'  4^^* 
lem  et  corporis  deformitatem;  ut  si  petens  kprosus  Jueritf  et  tarn 
de/brmis  qubd  aspectus  ejus  sustineri  non  possii^  et  iia  quod  d 
communione  gentium  sit  separatusy  talis  quidem  placitare  non  po^ 
test,  nee  hareditatem  petere.    [x]  And  herewith  Britton  agreeth.  [x]  BrittoD«  fd. 
Treating  of  disabled  men,  as  men  outlawed,  abjured  the  realme,  39*^  ^^• 
attainted  of  felony,  &c.  he  addeth,  ne  meself  ouste  de  common 
gents. 

[tf]  And  Fleta  saith,  competU  etiam  ei  exceptio  propter  lepram   Qf]  Fleta,  lib.  6, 
manhfestaniy  ut  si  petens  leprosus  fiteritf  et  tam  deforms  quJbd  h  ^P*  39  *   ^ 
communwnejjientwm  mertto  debet  separart;  talu  ernm  morbus  pe*  ^LuTao.  Part 
tentem  repdm  ab  agendo.  nu.  14.  F.  N.  B. 

And  it  these  ancient  writers  be  understood  of  an  appearance  in  934.  Regiiter. 
person,  I  think  their  opinions  are  good  law;  for  they  ought  not 
to  sue  nor  defend  in  proper  person,  but  by  attumey ;  for  they 
are  separated  ^  communione  gentium  propter  eontagionem  morbi  et 
defbmntatem  corporis. 

Before  the  Conquest,  this  disease  was  not  known  in  England; 
for  master  Camden,  writing  of  Burton  Lazers  in  Leicestershire, 
saith,  [a]  primis  Normannorum  temporibus  coUecta  per  AngUam  W  ^■^J?^ '" 
stipe  nosocondum  hoc  constructum  ferunt,  quo  tenworetepra  (qua  d  Z^^^!^* 
nfnuOU  dephantiam)  gracissiJvi  Jt^^  jper  jSiglu^mp.  "^  ^'^- 
sit.     And  it  is  called  morbus  elephantiasis,  because  the  skinnes  of 
lepers  are  like  to  elephants.    \p]  And  the  law  of  En^nd,  for  [»]  Lerit  cap. 
the  removing  of  the  lepers  from  the  socie^  of  men  to  some  soli-  riii.  ▼^'>«44* 
taryphce,i,groande<f«pon  God's  law.  .^.,.^..,.    ^^S^,^. 

*  U  i%0tftd  he  cap.  40,  n  it  teem. 

Also 
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[c]  Brmct  1. 5-        [c]  Also  there  was  a  tiiae  when  ideots,  madnaen,  and  such  a* 
^o.4«i.  ^ere  deafe  and  dmnbe  naturally ,  were  disabled  to  sue,  because 

Retell'©  a  37.  ^^^  wanted  reason  and  understanding  (tales  enim  turn  mid^m 
'  '  *  distant  ^  brutis).  But  at  this  day  they  sJl  may  sue;  for  the  suit 
T£\  ^  H.  9.  i8.  must  be  in  their  name,  but  it  shall  be  followed  by  others.  \d]  And 
P.  N.  B.  37.  G.  note,  that  when  an  ideot  doth  sue  or  defend,  he  shall  not  appeare 
[e]  37  H.  8. 11.  by  gardian  or  procheine  amy,  or  attumey,  but  he  must  be  ever 
4o£.  3. 16.  in  person;  [e]  but  an  in&nt,  or  a  minor,  shall  sue  by  procheine 
F*N  B  a7H  ^^y^  ^^'^  ^^^^d  ^y  gardian  (i).  But  now  let  us  heare  what 
/a  Inst  961.)      Littleton  will  say  unto  us. 

Sect. 


( 1 )  Ace.  Fitzh.  N.  B.  97  H.  At  common  law,  infants  could  neidier  sue 
nor  defend,  except  hj  guardians  by  whom  was  meant,  not  the  guardian  of  the 
infant's  person  and  estate,  but  either  one  admitted  b^  the  court  for  the  par- 
ticular suit  on  the  infant's  personal  appearance,  or  appomted  for  suits  in  general 
by  the  king's  letters  patent.  F.  N.  B*  37  H.  &  L.  Sty.  369.  Bro.  GardeiD, 
pL  11.  &  17.  But  this  rule  was  found  inconvenient,  it  sometimes  happening, 
that  an  infant  was  secreted  by  those  having  the  legal  custody  of  him,  and  so 
prevented  from  applying  to  have  a  guardian  ad  litem  appointed.  Hence  was 
seen  the  necessity  of  permitting  any  person  to  litigate  for  the  infantas  benefit, 
who  should  be  disposed  to  risaue  the  expence.  On  this  principle  the  statute 
of  Westminster  tli^e  first  enables  any  one  to  sue  as  prochein  amy  for  an  infiut 
in  an  assise,  where  the  infant  himseli  is  essoigned  by  his  guardian,  or  otherwise 
disturbed  from  suing  the  assise.  3E.  1.  c.  49,  23  Inst,  261.  The  statute  of 
Westminster  the  second  extended  this  provision,  by  permitting  the  prochein 
amy  to  sue  in  aU  actions ;  and  though  in  this  statute,  as  well  as  m  the  former, 
doignment  of  the  infant  was  mentioned,  yet  by  construction  it  is  not  deemed 
necessary,  but  the  prochein  amy  may  sue,  whether  that  circumstance  occurs 
or  not,  it  being  considered  merely  as  an  instance  of  the  necessity  of  the  case, 
and  as  such  only  taken  notice  of  by  those  who  framed  the  statute.  13  £.  1. 
c.  15.  2  Inst.  390.  But  notwithstanding  these  statutes,  as  there  is  not  any 
thing  in  them  which  prohibits  the  suing  by  guardian,  we  presume,  that  it  re- 
mains as  lawful  as  it  was  before.  It  is  therefore  probable,  that  Fit^erfaerl 
and  lord  Coke,  when  they  tell  us,  that  an  infant  shall  sue  by  prochein  amy^ 
did  not  mean  to  exclude  the  election  of  suing  either  in  that  way  or  by  guar- 
dian* That  Fitzherbert  did  not  mean  this,  appears  from  his  amrwarck  men- 
tioning without  disapprobation  a  case  of  debt,  in  which  suing  by  guardian  was 
aUowed.  Coke  too,  m  his  report  of  Rawljrns's  case,  says,  that  on  search  many 
precedents  of  infants  suing  by  guardian  were  found ;  nor  in  that  case  was  any 
objection  grouiided  on  its  beipe  a  suit  by  guardian.  4  Co.  53.  b.  But  whether 
we  construe  the  meaniqg  of  these  two  judges  rightly  or  not,  a  case  occurred, 
in  which  the  point  is  said  to  have  been  so  adjudged.  Young  v.  Young, 
W.  Jo.  177.  However  the  reader  diould  at  the  same  time  be  apprized,  that 
according  to  another  report  of  the  same  case,  the  court  delivereu  no  opinioa 
on  the  point,  whether  an  infant  may  sue  by  guardian.  Cro.  Cha.  86.  See 
further  on  this  subject  Palm.  295.  i  Vin.  Abr.  Guardian  and  Ward.  N.  7— 
What  we  have  hitherto .  advanced  as  to  suing  by  prochein  amy  applies  to  the 
courts  of  common  law  only.  As  to  our  courts  of  equity,  the  usual  practice 
in  &em  is  to  sue  for  in^ts  by  prochein  amy  and  to  defend  by  guardian. 
But  it  is  said,,  that  they  may  sue  In  either  way.  Fract.  Reg,  in  Clunc.  296. 
— [Note  820.] 
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Sect  202. 

A  LSQy  if  a  villeine  be  made  a  secular  chaplaine,yet  his  lord  may  s$ise 
him  (2)  as  his  villeine,  and  seise  his  goods,  ifc*  But  it  seemeth,  that  if 
the  villeine  enter  into  religion,  and  is  professed,  that  the  lord  may  not  take 
nor  seise  him,  because  he  is  dead  in  law ;  no  more  than  if  a  free  man  taketh 
a  niefe  to  his  wife,  the  lord  cannot  take  nor  seise  the  wife  (f  the  husband, 
but  his  remedy  fs  to  have  an  action  against  the  husband,  for  that  he  took  his 
niefe  to  xcife  without  his  licence  and  will,  S^c.  And  so  may  the  lord  have 
an  action  against  the  soveraigne  of  the  house,  which  taketh  and  admitteth 
his  villeine  to  be  professed  in  the  same  house,  without  the  licence  and  leave 
of  the  lord,  and  he  shall  recover  his  damages  to  the  value  of  the  villeine. 
For  he  zehich  is  professed  a  monke,  shall  be  a  monk,  ond  as  a  monke  shall 
be  taken  for  terme  of  his  naturall  life,  unlesse  he  be  deraigned  (sinon 
que  il  soit  deraigne)  by  the  law  of  holy  church.  And  he  is  bound  by  Itis 
religion  to  keepe  his  cloyster,  S^c,  And  if  the  lord  might  take  him  out  of 
his  house,  then  he  should  not  live  as  a  dead  person,  nor  according  to  his 
religion,  which  should  be  inconvenient,  S^c, 

'*  S^^^^^^  ^P^^^^^^"  ^  ^^  ^^   ^  *^^   ^^^^  ^'    [a]  Mirror,  cap. 

dines\    but  he    is  not   reguhr,    (that  is)    liveth    not  ?^*?^*■*5^^ 

tlSSn  "^^^'  certain  rules,  crj-  nor  hath  vowed  those  thre©  Jy^' 
^   J  things  above  specified.  4  £.4.^5.  per 

Danby.  S7Asi^ 

[6]  <<  Enter  into  relipon,  and  is  professed"    That  is  intended  P[*  49* 

(as  hath  been  said)  waen  he  is  reguhir  and  profest  under  certain  ^J  ^'j'^!^^' 

rules,  as  to  become  one  of  the  foure  orders  of  friers  (that  is  to  aay)  Doctor  u^ 

Jreres  Minors,  Augustines,  Preachers,  or  Ckirmdites,  or  become  a  Student,fo.i4i. 
monke. 


astringui 

moMmes^ 

persons  in  law;  but  so  are  not  the  secular  persons,  as  prebeods, 

parsons,  vicars,  &c. 

And  therefore  it  is  Ifolden  in  our  bookes,  [c]  that  if  1^  seculwr  [c]  21  h.  7. 39. 

priest  taketh  a  wife,  and  bath  issue  and  dyetli,  the  issue  is  lawfull,  19  H.  7.  tit. 

and  shad  inherite  as  heiie  to  his  fath^,  4lrc.  for  (as  it  waa  then  Bastardy  33. 

holden)  the  marriage  was  not  void,  but  voidable  by  divqroe,  vA  ^^\J?!l^^ 

after  the  death  of  either  partie  no  divorce  can  be  had  (l ).  47  e!  3!  Can 

ult.     (is  Go.  9.      1  Ro.  Abr.  340.) 

But  if  a  man  marrieth  a  nunne,  or  a  tnonke  imarrieth,  diese 
marriages  were  holden  void,  and  the  issues  bastards;  because 
{dA  it  was  then  holden)  the  maniaffe  was  utterly  voyde,  for  that 
the  nunne  and  the  monke  (as  LM^tem  here  saith)  were  de^ 
persons  in  law.  And  that  is  the  reason  yielded  by  JJttletan, 
wherefore  a  villeine,  being  professed  in  religion,  cannot  be  seised 

by 


Hal. 


2)  Vide  tamen  Pasch.    8  E.  i,  rot.  7,  the  case  gfBdtoard  /^otwiW  contra— 
(1 )  See  t  Inst.  687. 
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£ 


d]  Glanvil. 

b.  5*  ctp*  5* 
BrittoQ,  fo.  79t 
&8a. 


[e]  nets,  lib.  3, 

Bntton,  ubi 
•aprm. 


by  the  lord,  because  he  is  dead  in  law;  and  yet  his  blood  or 
bondage  is  not  thereby  altered,  but  his  person  in  reqpect  of  his 
profession  only  privileged,  [d]  In  decreUdihus  statrntum  etiy  quhd 
nuUus  episcoput  spurios  aut  servos^  donee  h  dominig  suis  Juerud 
manumisdy  ad  sacrot  ordines  jpramovere  prasuniat.  But  notwith- 
standing his  person  is  privileged  till  he  be  disgraded* 
And  so  it  is  nolden  in  ^  our  old  bookes.  [e]  If  a  riS^TI 
villeine  be  made  9  knight,  for  the  honour  of  his  deeree  I  k  J 
his  person  is  privUedffed,  and  the  lord  cannot  seise  him 
untul  he  be  disgraded.  NuUam  vUem  personam^  natione  iptarmm<, 
vd  servilis  conaitionis,  ad  mUituB  strenuiiaiis  ordmem  pramaoeri 
licebit;  sed  aim  ^  dominis  suis  petantur  ut  noHxdf  ^Mi  prM 
degradatiSf  statim  ad  judicium  procedatur* 

[/]  F.  N.B.  '«  If  a  fret  man  taketh  a  niefis"     [/]  Some  have  holden^  that 

78.  b.  i^j  t]2|g  marriage  the  wife  shall  be  free  for  ever;  but  the  better 

Vl^n^  opinion  of  our  bookes  is,  that  she  shall  be  priviledged  during  the 

33£.3.ibid.9i.  coverture  onely,  unlesse  the  lord  himselfe  marrieth  his  nlefe;  and 

(Post.  137.  b.)  then  some  hold,  that  she  shall  be  free  for  ever  (1). 

i8£.9.ibid.ao. 

46E.3.6.     4R4. 95.     iH.4.6.        13E.1.       ViJJem  36.       18  Ass.  10.      Doct.& 

Stud.  141.      Murror,  ct.  %,  sect.  i6.aoc. 

If  a  niefe  be  regardant  to  a  mannor,  and  she  taketh  a  freeman 
to  husband  by  licence  of  the  lord,  and  the  lord  maketh  a  feoffbaent 
in  fee  of  the  mannor,  the  husband  dieth,  the  feofte  shall  not 
have  the  niefe,  but  the  feoffor,  for  that  daring  the  marriage  she 
was  severed  firom  the  manner.  And  so  is  the  booke  39  Jsi, 
(which  is  falsly  printed)  to  be  understood. 

[g]  If  two  coparceners  be  of  a  villeine,  and  one  of  them  taketh 
him  to  husband,  she  and  her  husband  shall  not  have  a  ntqter  Mil 
against  her  coparceneri  but  after  the  decease  of  her  hodMuid  she 
shall. 


W  16  H.  3. 

Duperobiit  17. 
8H.3.  Breve 
789. 


[A]  ITide  Brit< 
ton,  ibl.  83. 
Fortese.  c  43. 
46  £.  3.  6.  a. 


m  7  R  8.  tit. 
£Uurfe340. 
(F.  N.B.  168.  b. 
1  LeoD.  340.) 
'hi  Brittoo, 
bi.  83.  b. 


I 


31  H.  6.  ca.  5. 
13H.7.  c.  7. 
II  H.  4.  5.  b. 

31  H.  8.  cap.  39. 


**  [K]  But  his  remedy  is  to  have  an  action  against  the  husiandj 
S^"  Albeit  marriage  is  lawfull,  yet  when  it  worketh  a  piepidice 
to  a  third  person,  an  action  in  this  case  lyeth  aeainst  the  husband 
to  the  value  of  his  losse.  And  albeit  he  did  not  knosr  her  to 
be  a  niefe,  yet  the  action  lyeth  against  him ;  for  he  must  take 
notice  thereof  at  his  periU,  [i]  unlesse  she  be  out  of  die  service 
of  the  lord,  and  vagrant;  and  then  if  one  not  knowing  her  to  be 
a  niefe  marrieth  her,  some  say,  that  in  that  case  no  action  lyeth 
against  the  husband,  [k]  And  likewise  the  lord  dudl  have  an 
action  against  those  that  were  the  meanes  to  make  the  villeine  a 
knight. 

*^  Soveraigne"  pradpuus^  Mefe;  as  here,  scfoeraigins  of  the 
house,  is  the  chiefe  of  the  house. 

'*  Unlesse  he  be  deraigned  (sinon  que  il  soit  deraigne).**  This 
wcvd  fderaignej  commeth  of  the  French  word  dmyer^  or  de^ 
raigner,  that  is  to  say,  to  displace  or  to  tucne  one  out  of  his 
order ;  and  hereof  cometh  deraignment,  a  displacing  or  turning 
out  of  his  order.  So  when  a  monke  is  deraigned,  he  is  de- 
graded 


(1)  Sec  ante  123.  n.  3.    Post.  137.  b. 
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grai 
lay 


ded  and  turned  out  of  his  order  of  religion,  and  become  a 
man.  ' 


"  Which  should  be  inconvenieni^  Ah  incowoententi  is  a  good  40  Am.  97. 
argument  in  law,  as  Littleton  often  observeth*.  And  here  Little-  Rochdcn. 
ton  concludeth,  that  the  lord  cannot  take  a  monke  out  of  his 
house,  for  that  it  should  be  inconvenient,  which  Littleton  here 
sheweth,  for  divers  reasons,  and  therefore  unlawfull.  And  the 
inconvenience  is,  that  where  a  man  of  religion  should  live  ac- 
cording to  his  profession  in  religion,  b  j  the  taking  of  him  out  he 
should  not 

^  If  the  lord  might  take  him^  ^c,*'  By  this  it  appeareth,  that 
if  a  man  detaineth  a  villeine  in  his  house,  the  lord  of  the  villeine 
may  take  him  out  of  the  house ;  for  here  the  impediment,  whece- 
fore  the  lord  could  not  take  him  out  of  the  house,  was,  for  that 
the  villeine  was  a  monke  professed.  And  so  in  case  of  the  ward- 
ship here  next  following. 


Sect.  203. 

TN  the  same  manner  it  is,  if  there  be  a  gardeine  in  chivalry  of  the  body 
and  land  of  an  infant  within  age,  if  the  infant,  when  he  comes  to  the 
age  of  \^  yeares,  entreth  into  religion,  and  is  prof  est,  the  gardian  hath  no 
other  remedy  (as  to  the  wardship  of  the  body)  but  a  writ  of  ravishment 
de  gard  against  the  soveraim  of  the  house.  And  if  any  being  of  full  age, 
who  is  cousin  andheire  of  the  infant,  entreth  into  the  land,  the  garaian  hath 
no  remedy  as  to  the  wardship  of  the  land,  for  that  the  entry  of  the  heire  of 
the  infant  is  lawfull  in  such  case. 

«    J  WRIT  of  ravishment  de  gard."    This  writ  is  civen  by 

the  statute  of  fV,  2,  cap.  35,  in  verbis  conceptis;  me  wor<u 

of  which  writ  be,  tliat  Uie  defendant,  talem  hseredem, 

t][37Tl  <^^/<^  maritagiwn  ad  ipsum  A.  f^  pertinet,  Sfc,  rapuit  et 
^  *  I  Muxit,  Sfc.  contra  pacem.  Now  rapere  signifietn  pro- 
•^  perly  to  take  away  by  violence  ana  force.  And  when 
the  sovereigne  took  and  aflunitted  the  wtatd  into  his  house  to  be 
professed,  this  in  judgment  of  law  is  a  ravishment  of  the  ward ; 
and  as  it  appeareth  in  our  bookes  before  the  said  statute,  there  9  Co.  Doctor 
lay  a  general  action  of  trespass  in  that  case.  ifr*!^^ '  ^^' 

"  After  the  age  qfi^veares,  Sfc.'*    Our  author  mentioneth  this 
aee  because  it  is  prohibited  by  the  statute  of  4  H.  4,  that  no  4  H.  4.  cap.  17. 
childe  shaH  be  received  into  any  house  of  religion  before  that 
age  without  consent  of  his  parents  and  gardians,  ^c. 

"  The  gardian  hath  no  remedy,  Sfc**'  Here  it  appeareth,  that, 
by  the  profession  of  the  ward,  the  lord  loseth  toe  wardflJiip  of 
the  lano,  because  he  is  aviUter  maartuusy  a  dead  man  in  law^  and 
cannot  hold  any  inheritance;  neither  can  the  gardian  continue 
the  wa^hip  or  the  land,  because  by  the  civill  death  of  the  ward 
the  inheritance,  is* d^cended  to  another,  who  is  either  to  be  in 
ward,  or  pay  reliefe.    So  as  in  this  case  the  gardian  hath  damnum, 

*  Stt  cniU  Mr,  Uargraoei  not€  1 ,  fof.  66.  a. 
Vo  L.  L  M  M 
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CNoy  1B4. 1  Ho.  but  it  is  absque  itrjurid^  because  he  loseth  the  wardship  of  die  land 
Abr  107.  by  act  of  law,  viz.  the  descent  thereof  to  another;  and  therefore 

Tost.  197.  b.)      ^^  j^^  givelh  to  him  no  remedy  in  this  case,  neither  by  any 

formed  writ,  nor  by  action  upon  his  case ;  for  Littleton^  moris. 

arc  gcnerall  (he  hath  not  any  remedy). 


Sect.  204. 

A  LSOj  in  many  and  divers  cases  the  lord  may  make  manumission  and 
enfranchisement  to  hi4  villeine.  Manumission  is  properly,  when  the 
lord  makes  a  deed  to  his  villeine  to  enfranchise  him  bv  this  word  (luaiiu* 
inittere),  which  is  the  same  as  to  put  him  out  of  the  hands  and  power  of 
another.  And  for  that  that  by  such  deed  the  villeine  is  put  out  of  tie 
hands  and  out  of  the  power  of  his  lord,  it  is  called  manumission^  And 
so  every  manner  of  infranchisement  made  to  a  villein  may  be  said  to  be  a 
manumission. 


m  Clanvill.         "  M^  ^  UMIS  S I  ON,"  [I]  Manumittere,  quod  idem  est  quod 

lib.  5,  cap.  5.  extra  nianum  vel  potestatem  ponere. 

Britton,fol.  78.        Quia  qtiamdiu  quis  in  servitute  esty  sub  nutnu  et  poiestate  domnti 

6lc.8«i.  97.  no.  suiest. 

Fleta,Iib.  3,  q,^^*  ^'^  poiestate  domini  sui  est,  in  manu  domini  net  esse  dicitur§ 

cap!  *44.  '  ^^  posiquam  manumissus  est,  ab  Mo  liberabitur,  er^o  dicitur  quasi 

extra  manum,  id  est,  extra  potestatem  domini  sut  missus.  And 
here  is  to  be  noted  (as  in  many  other  places  is  observed)  what 
regard  Littleton  hath  to  the  true  etymologies  of  words. 

[m]  Mirror, ca.         "  [m]  Enfranchisement"    (Hereby  Littleton  explain- 
t. feet.  18.  g^[j  manumission).    It  (^  is  derived  from  the  French  nl377| 

wordjranchise,  that  is,  liberty;  and  in  the  common  law  t  k  J 
it  hath  divers  significations:  sometimes  the  incorpo-  ^ 
rating  of  a  man  to  be  free  of  a  company  or  body  politique,  as  a 
free  man  of  a  city,  of^ourgesse  of  a  burrougfa,  &c,  aomcAimes  to 
make  an  alien  a  denizen;  and  here  to  manumise  a  villeine  or 
bondman.  So  as  this  word  (enfranchisement)  is  more  general 
than  manumissicn;  for  tiiat  is  properly  applyed  to  a  viileiii;  sad^ 
therefore  every  manumisston  is  an  inflranchisement,  but  every  ia- 
«  J^*^?a'  ^""^  (ranchisemenc  is  not  a  manumission,  fn]  There  be  two  kmdes 
''  "^  '^'         of  manumissions,  one  expre»e,  and  the  other  implyed.  Expose. 

when  the  villeine  by  deed  in  expresse  words  is  manumised  and 
made  free.    The  other  implyed,  oy  doing  sonoe  act  that  ainketh 
in  judgement  of  law  the  vulekie  ft^ee,  albeit  there  be  no  cxprc«c 
W  ^^riescue,     ^^^^  ^f  manumission  or  enfranchisement.    [0]  If  a  vilUin  be 
^'  ^  '  manumised,  albeit  he  become  ingratefdl  to  the  lord  in  the  higfaett 

degree,  yet  tlic  manumission  remaines  good:  and  herein  the 
common  law  differeth  from  the  dvill  law,  for  Uberthnam  vi- 
gratum  leges  civiles  in  pristinam  redigunt  servitutemy  eed  ieges 
AnglitB  scmd  manumissufn  semper  liberum  judkanty  gieiun  et 


tngratum. 


There  be  also  some  cases  where  the  villein  ahaU  be  privil^ed 
from  the  seisure  of  the  lord,  albeit  he  be  not  abaolotely  aa 
FN. ^^79  a!'    ^"^  ^^  infranchiscd.    Sometimes  ratime  lodi  [p]  as  if  a 

(Dy.  a66.'b.  :i89.  b.) 
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remaine  in  the  ancient  demesne  of  the  king  a  yeare  and  a  day 
without  claime  or  seisure  of  the  lord,  the  lord  cannot  have  a  writ 
of  natho  habendoy  or  seise  him,  so  long  as  he  remaines  and  conti- 
nues there;  and  the  reason  of  this  was,  in  respect  of  the  service 
he  did  to  the  king  in  plowing  and  tillage  of  the  demeane,  and  other 
labours  of  husbandry  for  the  king's  benefit.  And  herewith  a^ree 
old  bookes,  [q]  which  say,  that  this  immunity  was  someUmes  bJGlanvil.llb. 

f  ranted  by  common  consent  to  the  king  for  his  profit,  and  for  the  5>  cap-  5- 
elp  or  ease  of  his  vflleins.    [r]  If  a  villein  be  a  priest  of  the  king's  ir*^^^  V^"''' 
chappel,  the  lord  cannot  seise  him  in  the  presence  of  the  king,  for  BCrrorlcap.  sf" 
the  King's  presence  is  a  privilege  and  protection  for  him.     Some-  lect.  18. 
times  rationc professionis  ;  [5]  as  if  a  villeine  be  professed  a  monke,  (^  Bo.  Abr. 


or  a  niefe  a  nun,  as  hath  been  sayd.     [f\  Sometimes  (as  some  r^^'^^ 

have  said)  ratione  di^itatis ;  as  if  the  viUeine  be  made  a  knight,  Jq. 

&c.     Sometimes  rattone  matrimonii;  as  if  a  niefe  marry  a  tree  fi]  Gianvfl.  lib. 


P- 


man,  she  is  priviledged  during  the  marriage,  but  not  absolutely  5>c8.  5. 

enfranchised ;  for  if  her  husband  dye,  she  is  niefe  again^,  unlesse  [0  BrittoD,  «bi 

the  lord  himself  marrieth  the  niete,  and  then  she  is  enfranchised  /^^|j|g  k\ 

for  ever,  as  hath  been  said  before  (l).    And  it  shall  not  be  amisse  '^ 

to  observe  the  wisdome  of  our  ancients,  with  what  solemnity  (for 

more  surety  thereof)    manumissions  were  made.     Qui  servum  ^^^'^^- 

suum  liberate  in  ecclesid^  vd  mercatOy  vd  camitatu,  vel  hundredo,  ^^'  '^  ' 

coram  testibus  et  palamJfUciatf  et  liberas  ei  vias^  et  portas  conscribat 

aptrtasy  et  lanceum  et  gfadium^  vel  jtue  liberorum  arma,  in  manibus 

et  ponat.    Our  author  having  spoken  of  an  expresse  manumission, 

here  followe  infranchisements  m  law. 


Sect.  205. 

yd  LSOfif  the  lord  maketh  to  his  villeine  an  obligation  of  a  certaine  sum 
of  money,  or  granteth  to  him  by  his  deed  an  annuity,  or  lets  ta 
him  by  his  deed  lands  or  tenements  for  ierme  of  yeares,  the  villeine  is 
enfranchised. 

17  OR  when  the  lord  enableth  the  villeine  to  have  sux  action  (5  Co.  5$.  a.) 

against  him,  as  for  debt  or  annuity,  &c  or  giveth  to  the  vil- 
Jeine  a  certaine  and  fixed  estate  in  lands,  tenements,  or  heredita- 
ments, as  a  lease  for  yeares,  this  amounteth  to  an  infranchisement, 
not  only  during  ^e  yeares,  but  for  ever;  [u]  and  albeit  the  lease  r^]  ^o  £.  3.  tk. 
be  made  to  the  villeine  without  deed,  yet  it  is  an  infranchisement  vii.  15. 
forever.  iiH.  7. 13. 

Sect. 


(1)  Ante  1^3.  a.  D.  x 


mu  t 
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(cr  Sect.  206.  ri38T 

/I L SO,  if  the  lord  maketh  a  feoffement  to  his  villdne  of  any  lands 
'^  or  tenements,  hy  deed  or  without  deed,  in  fee  simple^  fee  taile,  or 
for  terme  of  life  or  yeares  (i),  (^^  delivereth  to  him  seisin,  this  is  an 
enfranchisement. 

Vide  94  £.3. 9ft*  This  18  evident,  and  agreeth  with  our  bookes. 

19  H.  3.  tit. 
VUl.  49* 

Sect.  207. 

TfUTif  the  lord  maketh  to  him  a  lease  of  lands  or  tenements,  to  hold  at 
will  of  the  lord,  by  deed  or  without  deed,  this  is  no  enfranchisement; 
for  that  he  hath  no  manner  of  certainty  or  surety  of  his  estate,  hut  the  lord 
may  oust  him  when  he  wilL 

<'  "DY  deed."  So  as  a  deedmade  to  a  villeine  by  the  lord  is  no 
infranchisement,  when  the  deed  transferreth  no  certaine  or 
fixed  estate,  but  revociable  at  the  lord's  wiU.  If  the  lord  rdease 
to  his  villeine  all  the  right  in  Black  Acre,  and  the  villeiiie  is  not 
thereof  seised,  this  is  no  infiranchisement,  because  it  is  vojd,  and 
1 1 H.  7.  can  ^ive  no  cause  of  action.    If  the  lord  attometh  to  his  villeine, 

this  IS  no  infranchisement. 


Sect  208. 

Ji  LSO,if  the  lord  sueth  against  his  villeine  a  praecipe  quU  reddat, 

if  he  recover,  or  be  nonsutte  after  appearance,  this  is  a  tifkinumission, 

for  tnat  he  mi^ht  lawfully  have  entered  tnto  the  land  without  suit.     In  the 

same  mannet  it  is,  if  he  sue  against  his  villeine  an  action  of  debt  or  account, 

or  of  covenant,  or  of  trespasse,  or  of  such  like,  this  is  an  if(franchisement, 

for  that  he  might  imprison  the  villeine,  and  take  his  goods  without  such 

suite.     But  if  the  lord  sue  his  villeine  by  appeale  of/eTonie,  where  he  ma 

indited  of  the  same  before  (1  J*,  this  shall  not  enfranchise  the  villeine,  albeit 

thai  the  matter  of  appeale  be  found  against  the  lord,  for  that  the  lord  could 

not  have  the  villeine  to  be  hanged  without  such  suit.    But  if  the  viileisu 

were  not  (2)t  itidited  of  the  samefelonie  before  the  appeal  sued  against  iim, 

and 

*  t  Tkm  mre  nMet  I,mid9,tf  138.  6.  tn  the  l^h  and  141^  editions.    It  dhfttl^  Imx 
tem  obttned  before,  that  the  nota  on  LUUetom  thould  be  referred  to  raiker  b^  tke  mwiiet 
of  the  tecdon  of'  LUtleton  than  bjf  that  (f  the  folio  <f  Coke  on  LMeton.    'Tkk  uag  ^ 
T^erenuot  oeemM  t^  more  proper  when  U  u  conadered,  that  JJttleton  it  atmajft  referred  tm 
bjfthe4umberoftheteetion,andneverbytkevumberrfthefoUoefCoheonIM 
thai,  tn  the^ffxeetuh,  tuteenth,  and  preaent,  edUtom,  many  of  lJttleton*t  oeetioHM,  or  1 
vordt  tf  the  tame,  are  not  in  the  oame  fiUo,  or  hay^fiUo,  m  uMeh  they  art  in  tke 
editumt. 


inR 
RoK. 


)  The  words  or  yeares  not  in  L.  and  M.  Roh.  nor  P.    They  first  appear 

1)*  Where  he  toas  indited  ofthesume  before  in  Red.  but  not  in  L.  and  M* 
nor  p. 
(2)  t  not  in  Roh.  and  Red.  but  i^ot  in  L,  and  M.  nor  P. 
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and  afterxvard  is  acquited  of  this  felony ^  was  he  recover  dammages  againsi 
his  lord  for  the  false  appeale,  thin  the  villeine  is  infranchised,  because  of 
the  judgment  of  damnuiges  to  be  given  unto  him  against  his  lord.  And 
many  other  cases  and  matters  there  be,  by  which  a  villeine  may  be  en- 
Jfanchised  against  his  lord,  Ifc,  But  enquire  of  them  [Sed  de  illis 
qu»re(3)]. 

*^  TF  the  hrdsueth  y^ainst  his  villeine  a  praecipe  quod  reddat,  &c. 

this  is  a  manumission^    And  the  principall  reason  hereof  is, 

for  that  by  this  suit  he  enableth  the  viljeine  to  be  a  person  able  to 

render  him  the  land  by  course  of  law,  where  the  lora  without  any 


such  suit  might  have  entered,    [a]  But  if  the  tenant  in  tavle  be  I^-'  ^^^^ 
of  a  manor  merunto  a  villeine  is  rmrdant,  and  enfeoffeth  tne  vil-  ^^^J^t^^a 
lein  of  the  mannor,  and  dyeth,  the  issue  shall  have  B^formedon  atiatf."^^    ' 


against  the  viUeine,  and  after  thie  recovery  of  the  mannor 

C  13871  ^®  ^^  ^^  ^^  villein.    And  ^  the  reason  is,  for  (Anfe  laa.  b. 
^^  J  that  he  could  not  seise  the  villeine  till  he  had  recover-  sR0.Bcp.409.) 
ed  the  mannor,  which  was  the  principall,  and  at  the 
time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeoffes  the  villeine  of  the  lord  and  an  estranger 
upon  collusion :  in  this  case,  although  the  lord  may  enter  upon 
the  villeine  for  the-moity,  vet  may  he  have  a  writ  of  ward  agamst 
them  both  without  infruichisement  of  the  villeine;  for  if  the  lord 
should  enter  upon  the  villeine,  then  should  his  seigniory  be  sus- 
pended, and  then  could  npt  he  have  a  writ  of  ward  against  the 
other. 

The  lord,  upon  a  writ  of  covenant  brought  by  the  villeine,  leviea 
a  fine  to  his  villeine  of  land  which  is  ancient  demesne;  the  lord  of 
whom  the  land  is  holden  reverseth  the  fine  in  a  writ  of  deceit ;  ' 

albeit  the  authority  and  jurisdiction  of  the  court  is  disproved,  and 
that  the  lord  of  the  villeme  shall  be  restored  to  the  land  given  by 
the  fine,  yet  is  it  an  enfranchisement,  for  that  he  answered  to  the 
writ  of  covenant,  and  the  fine  was  voydable,  and  not  voyde ;  and 
therefore,  being  once  an  enfranchisement,  it  cannot  be  avoided 
by  the  reversing  of  the  fine. 

''  Be  nomuitej  (id  est)  non  est  prosecutus  breve  suum^*  For 
by  the  law  the  plaintife  is  first  agent  at  every  continuance ;  and 
therefore  the  record  sayth,  quodpetens  seuqtierens  (naming  them) 
MuUt  sCf  who  if  he  be  called,  and  make  default,  then  he  is  said 
to  be  nonsuit,  id  est,  non  est  prosecutus,  Sfc, 

By  Littleton  here  it  appeareth^  that  there  is  a  nonsuite  before 
i^pearance  at  the  retume  of  the  writ,  or  after  appearance  at  some 
day  of  continuance,  fx]  The  difference  between  a  nonsuit  and  a  M  8  Co.  58.(kL 
retraxit  on  the  part  of  the  demandant  or  plaintife  u  this.  A  non-  ^Cher's  ou 
suite  is  ever  upon  a  demand  made,  when  the  demandant  or  plain-  3  H.  ^13. 
tife  should  appeare,  and  he  makes  a  default.  A  retraxit  is  ever  i^!^^t  u 
when  the  demandant  or  plaintife  is  present  in  court  8H.6.7. 

[I39TI  ^  (^  regularly  he  is  ever  by  intendment  of  law,  untOl  60S.  3*  i9. 
J  a  day  be  given  over,  unlesse  it  be  when  a  verdict  is  to 
be  given,  for  then  he  is  demandable).    And  this  is  in 
two  sorts,  one  privative  and  the  other  positive.    Privative,  as 

upon 


scMe. 


(3)  ife  tZKi  9iMrre  not  in  L.  and  M.  nor  Rob. 

MM  3 
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upon  demand  made,  that  he  make  default,  and  depart  in  despite  of 
fyl Tr. 5  H. 6.  the  court ;  and  then  the  entry  is,  [y^et postea  eodem  die  revenU 
Kot.  300,  in  Q^  barram  pradicf  tenens^  etpratT  petens  tunc  sotenniter  exachu 
Com.  Banco.       ^^^  tjfni/,  sed  d  seda  sud  preatctd  in  contemphim  curuB  ie  rehraxity 

ideo  cwtsideratum  etty  Sfc.    Positive,  as  when  the  entiy  isy  et  super 

hoc  idem  qtuerens  dicit,  gubd  ipse  nan  vult  uUerius  puicitum  suum 

pradictum prosequi,  sed  abinde  omnino  se  reiraxit,  ideo,  S^c.  Another 

form  thereof  is,  quad  idem  quterens  faietur  se  (seu  cosnovit  se) 

uUerius  nolle  prosequi  versus  pradict  defend^,  Sfc.  de  p&ciio  prcC' 

[%]  F.  N.B.        dicto,     [z]  A  departure  in  despight  of  the  court  is  on  the  part  of 

78.  f  108.  d.       ^Y^Q  tenant,  and  is,  when  the  tenant  or  defendant  afler  appearance 

'\^ei&3i.  ^^^  being  present  in  court  upon  demand  makes  departure  in 

despight  of  the  court,  and  then  the  entry  is,  et  pradicf  tenens  sen 
defendens  licet  solenniter  exactus  non  revenity  sed  in  contemptum 
curiiB  recessit  et  defaltamfecity  ideo,  8fc»  It  is  called  a  retraxit^ 
because  that  word  is  the  CTOCtual  word  used  in  the  entry,  as  before 
it  appeareth,  and  it  is  ever  on  the  part  of  the  demandant  or  phun* 
la]  8  Co.  nbi  tife.  [a]  Another  difference  betweene  a  retraxit  and  a  nonsuit 
tupra.  jg^  i\^^  Q  retraxit  is  a  barre  of  all  other  actions  of  like  or  inferior 

nature;  qui  semel  actionem  renunciaxnt,  ampliu£  repetere  non  potest. 
But  reginarly  a  nonsuit  is  not  so,  but  that  he  may  commence  an 
action  of  like  nature,  &c.  againe.  For  it  may  be,  that  he  hath 
mistaken  somewhat  in  that  action,  or  was  not  provided  of  his 
proofes,  or  mistaking  the  day,  or  the  like.  But  yet  for  some 
special  reasons,  nonsuit  in  some  actions  is  peremptory. 

In  aquare  impedit,  if  the  plaintife  be  nonsuite  aner  appearance, 
the  defendant  shall  make  a  title,  and  have  a  writ  to  tne  bishop ; 
P]  5  £•  3-  35*  [5]  and  this  is  peremptory  to  the  plaintife,  and  is  a  good  barre  m 
Ai  H%  i<>  another  quare  impeait  (i) ;  and  the  reason  is,  for  that  the  de* 
33  U.S.  44,46'  ^'^^^^^^  "^^  hy  judgement  of  the  court  a  writ  to  the  bishop,  and 
33  H.  6. 1.55.  the  incumbent,  that  commeth  in  by  that  writ,  shaU  never  be 
19  £.  4.  g.  removed,  which  is  a  flat  barre  as  to  that  presentation ;  and  of  this 

P^N  B*  8  k^  opinion  \&  Littleton  in  our  bookes.  And  the  same  law,  and  for 
7  Co.  97.^b.  ^^^  same  reason,  it  is  in  the  case  upon  a  discontinuance. 
Sir  Hugh  Port-  [c]  In  a  writ  de  nativo  habendoy  nonsuit  after  appeafance  is 
nun's  case.  peremptory ;  for  thereby  the  villeine  is  infranchised.  And  so  it 
[^]  ^  ^'  V  ^^^'  ^  ^^  ^^^  ^  plaintifes  in  a  nativo  habendoy  if  one  be  nonsuit,  this 
\^6  '2^  ^£.3  ^  ^^^  nonsuit  of  both,  and  no  summons  and  severance  doth  lie  in 
ibid.' 31.  ^^^^  <^^6>  albeit  it  be  a  reall  action.    And  this  is,  in  Javorem 

F.N.B.78.e.  libertatis$  for  in  a  Ubertate  probandd  nonsuit  after  appearance  is 
4  £.9.  Non-  not  peremptory,  neither  is  the  nonsuit  of  the  one  the  nonsuit 
■»"^«9'  of  both. 

« 

[/i]  9H.  4. 1.  W  Nonsuit  in  an  appeale  of  murder,  rf^e,  robbery,  drc  after 

IS.  Stanf.Pl.  appearance  is  peremptory ;  and  this  is  in  Javorem  vita;  for  if  the 

Cor.  148.  a.  &  defendant  be  acquitted,  and  take  out  processe  upon  the  statute 

^'^^  FJr^  r^**  of /r.  2.  against  the  abettors,  or  if  he  purchase  his  originall  writ, 

184  92  £.3!  6.  ^or'^^at  cause  he  may  be  nonsuit. 

47  £.3. 16.  [^]  1^  the  plaintife  in  an  appeale  of  mayhem  be  nonsuit  after 

7  H  7.  5.     40  £.  3.  Dam.  77.      17  £.  fl.  Coron.  386.     3  £.  a.  Action  sar  I'csUt  38. 
[c]  43  Ass.  39.    40  Ass.  I.    (i  Sid.  3a.) 

q>pearaDce, 

"*'        -III.       .1...  I.     .It!  ,        I,.  I  n, —    ■■w         I  im<^m^^mm^m^^^ 

( 1 )  But  lord  Dyer  held  the  nonsuit  not  perempto^,  if  another  quare  in^ifidft 
.was  brought  within  the  six  months.  Dall.  81,  8a.  rerhaps,  however,  he  only 
meant  to  assert  this  in  the  case  of  a  nonsuit  be/ore  appearance.  As  to  lord 
Coke's  doctrine,  other  authorities  for  it  may  be  added  to  thoie  he  cites.  See 
1  Brownl.  i6x,  2  Salk.  559.— [Note  221.] 
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appearance,  it  is  peremptory ;  for  the  writ  ssdih,Jelonice  maihem- 
avU,  and  therefore  the  nonsuit  is  peremptory. 

[y*]  In  an  attaint,  if  the  plaintife  after  appearance  be  nonsuit,   [/]  33  Ass.  13. 
it  is  peremptory ;  and  the  reason  is,  for  the, faith  that  the  law   i9A»s.  13. 
gives  to  the  verdict,  and  for  the  terrible  and  fearefull  judgement  20  E.  3,  Attaint 
that  should  be  given  against  the  first  jury  if  they  should  be  con-  p^^  108  d 
victed ;  and  therefore  upon  the  nonsuit,  the  plaintife  shall  be  im- 
priisoned,  and  his  pledges  amerced.    But  it  the  processe  in  an 
attaint  be  discontinued,  the  plaintife  may  have  another  writ  of 
attaint,  because  upon  the  nonsuit  there  is  a  judgment  given,  but 
not  upon  the  discontinuance.     NotCy  it  is  truly  said,  that  exceptio 
prohat  regulam;  for  these  cases  excepted  stand  upon  their  special 
and  particular  reasons,,  and  fall  not  within  tlie  general  reason  of 
the  rule.    It  is  a  general  rule,  that  nonsuite  before  appearance 
is  not  peremptory  m  any  case,  for  that  a  stranger  may  purchase 
a  writ  in  the  name  of  him  that  hath  cause  of  action,  as  shall  be 
said  hereafter  in  this  Section. 

[g]  In  reall  or  mixt  acdops  the  nonsuit  of  one  demandant  is  [^]  1 1  h.  e, 
not  the  nonsuit  of  both,  but  he  that  makes  defisiult  shall  be  sum-  23.  35. 
moned  and  severed ;  but  regularly  in  personall  actions,  the  non-  ^*  ^-  ^'  35*  b* 
suit  of  the  one  is  the  nonsuit  of  both,  unless  it  be  in  certaine  }P     ?'/^^' 
particular  cases.  3  E.  a.  Nqd- 

soit  18.    19  £.  3.  SeT.  16.     19  E.  3.  ib.  93.    38  E.  3.  g.      sgH.  6.  45.    38  £.  3.  35. 

41  £.  3.  Nonsuit  10.    45  £.  3.  10.    3  H.  4. 9.    (3  Ro.  Abr.  133.     10  Co.  134.; 

[A]  In  personall  actions  brought  by  executors  there  shall  be  [^]  4^1^-  3- 13* 

summons  and  severance,  because  the  best  shall  be  taken  for  the  "^u  I'  ^*^' 

benefit  of  the  dead.    And  so  it  is  in  an  action  of  trespasse,  as  ue.  3.  lev.  36. 

executors  for  goods  taken  out  of  their  owne  possession.    Like  13  £.3!  ib.  15. 

law  in  account  as  executors  by  the  receit  of  their  owne  hands.  18  £.  3.  ib.  38. 

[1]  In  an  audita  querela  concerning  the  personalty,  the  nonsuite  5  £•  3*  ibid.  30. 

of  the  one  is  not  the  nonsuit  of  the  other,  because  it  goeth  by  the  rn^  j^  £^4. 

way  of  discharge  and  freeing  of  themselves,  and  therefore  the  j^ver.  33.  * 

de&ult  of  the  one  shall  not  hurte  the  other.  6  Co.  35.  Rod- 

[k]  In  a  quid  juris  damaty  the  nonsuit  of  the  one  is  the  non-  dock's  case, 

suit  of  both,  because  the  tenant  cannot  attorne  according  to  I*J  *°  ^  3* 
the  grant 

\f^  Some  actions  follow  the  nature  of  those  actions  whereupon  ^q  ^^%,  3.  g.  b. 

they  are  grounded ;  as  the  writs  of  error,  attaint,  scire  Jaciasy  47  Ass.  3. 

andf  the  liEe.    If  a  reall  action  be  brought  by  severall  pracij)es  ^9^*-  84- 

against  two  or  more,  if  the  demandant  be  nonsuite  ZJji^e^,* 

[139^1  ^^^^  ^^^9  ^®  ^B  nonsuite  0^  against  all;  for  as  to  g5H.6!i9. 

b.  11  ^^^  demandant  it  is  but  one  writ  under  one  teste.   Note^  29  £.  3. 37. 

severance  is  two-fold,  viz.  by  summons  ad  seauendum  6  Co.  ubi  supra. 

simtdf  and  that  is  when  one  of  Uie  demandants  or  plaintires  never  ^^^-  ^*  43* 

appeared ;  and  by  award  of  the  court  of  nonsuit  without  any  ^  E]*if  ^' 

summons,  and  that  is  after  appearance.  Nonsuit  33. 

1 8  £.  3.  ibid.  1 3.    30  £.  3.  ib.  36,  37.     1 9  £.  3.  ibid.  13.    3  £.  3*  il>i<l- 1 7<    SB  £•  3-  9* 
30  H.  6.  45.    44  £.  3. 16.     19  £.  3.  SeTerance  16.    (1  Sid.  378.) 

[m]  The  king's  majesty  cannot  be  nonsuite,  because  in  judge-  M  ^.^  ^' 
ment  of  law  he  is  ever  present  in  court;  but  the  king's  attorney,  g^^g/il^on- 
qui  sequUurpro  domino  rege,  may  enter  an  uherhu  non  vuUprO'  ^^^  Br.iss. 
sequiy  which  hath  the  efiect  of  a  nonsuite*    But  in  an  infomiation  so  H.  7.  5* 
by  an  informer,  qui  tarn,  Sfc.  the  informer  may  be  nonsuited.  (<  Bo*  Abr. 

[n]  At  the  common  law,  upon  every^  continuance  or  day  ^ven  JSOj  »3> •  ^ 
over  before  judgement,  the  plaintife  might  have  been  nonsuited ;  (-^911.4.  ca. 7. 

3E.  J.  ai.    47B.31**-    3E.  4•f•ll• 
MM  4  and 
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and  therefore  before  the  statute  of  2  H.  4,  afler  verdict  giroiy  if 

the  court  gave  a  day  to  be  advised,  at  that  day  the  plamtife  was 

demaudabley  and  therefore  might  have  been  nonsuit,  which  is 

now  remedied  by  that  statute. 

[0]  a  H.  6-  6-  [0]  But  after  demurrer  in  taw  joyned,  if  the  court  doth  rive  a 

8  R.  s.  Non-      ^y  oyer,  at  that  day  the  demandant  or  plaintife  is  demandable, 

r"l^  T  1       "**^  therefore  may  be  nonsuit,  for  that  is  not  holpen  by  any 

Sfi^g/gi!  '     stotute. 

11  Co.  39.41.  [p]  And  after  an  award  to  account,  the  plaintife  may  be  non- 
Metoalrt  cace.  guit ;  and  so  note  a  diversity  betweene  an  interlocutory  award  of 
(9R0.  Abr.  131.  ^g  ^o^rt,  and  a  final  judgement  (i ). 

*^^^'^  By  these  few  instructions  you  snail  die  more  easily  understand 

the  bookes  of  tearmes  and  yeares,  and  other  authorities  of  law. 
And  here  (to  retume  to  Littleton  J  it  is  to  be  noted,  that  albeit 
the  lord  be  nonsuit,  yet  the  infranchisement  of  the  vOleine  doth 
remaine,  for  that  grew  by  the  appearance  to  the  writ,  and  cannot 
be  taken  away  by  the  nonsuit  subsequent.  So  it  is  if  the  writ  do 
abate,  yet  the  infiranchisement  remaines. 

[^]  7 H.  4- 8*         [q]  After  appearance"    For  otherwise  a  stranger  may  pordiase 

iiH.  4- 13-       9  writ  in  his  name;  and  therefoie  Littleton  materialfy  added 

7  H  4.  8?k.       ^^^  words  after  appearance. 

7H.  7.  6.b. 

5U.  7. 15-  "  Pracipe,**    There  be  three  kinds  oipradpes,    1.  A  pradoe 

quMreddat^  whereof  Littleton  here  speaketh;  a,  SLpradpe  quod 
permittat;  and  3,  a  prceape  qmd  fadat^  whereof  you  may  read 
plentifully  in  the  Repster  and  Fitkerberfi  Natura  Breviwn^  and 
Delongs  not  properly  to  this  treatise. 

"  Account"    Of  this  sufficient  hath  beene  said  before. 

Tide  Sect,  748. .      «  Covenant"  Convention    Hereof  there  be  two  kinds,  vis.  a 
4  ^-^do*  covenant  personall,  ai|d  a  covenant  reall ;  and  a  covenant  in  deed, 

F.  n!  b! ^5.      "*^  *  covenant  in  law. 

[r]  W.a.cap.i9.      «  Where  he  toas  indited  of  the  same"    [r]  For  if  the  vQleine  be 

aft  Aas.  p.  39.     Qot  first  indited  of  it,  then,  upon  the  acquittall  of  the  villeine,  the 

1^  H  7  9  vDleine  shall  recover  damages  against  tne  lord  by  the  statute  of 

40  Ass.  18.         ^'  ^*  Q^  multi  per  malttiam,  Sfc.  and  consequently  shall  be 

40  £.  3. 43.       enfranchised.   But  if  the  villeine  be  formally  indited  of  Uie  felony, 

then  though  the  viUeine  be  acquitted  upon  the  appeale,  he  shall 

recover  no  damages  against  the  lord.    For  wheresoever  the  h>rd 

giveth  to  the  villeine  a  just  cause  of  action,  he  is  enfirand^ed. 

to  Kelway  134.  F^*]  ^^^  therefore  if  the  lord  kill  his  villeine,  his  sonne  and  heirc 

shall  have  an  appeale,  and  thereby  his  heire  shall  be  enfrandiised, 

because  the  offence  of  the  lord  gave  to  the  heire  a  just  cause  of 

action  against  the  lord* 

Sect, 


( 1 )  But  Brooke  says,  that  the  a^vard  to  account  is  a  Judgmenii  and  there- 
fore that  a  man  cannot  be  nonsuited  after  such  award.  Bro.  Abr.  JVonmf, 
pi.  17.  21  £.  3.  7.  RoUe  to  the  same  purpose  cites  3  H.  4.  7.  3i  £.  3.  7. 
21  H.  6.  26.  1  H.  7.  1.  b.  See  2  Ro.  Abr.  131.  However,  he  adds,  thtt  the 
27  £.  3. 87,  and  Co.  Litt  are  contra^  Lord  Coke's  opinion  is  particularly  war- 
ranted by  Metcalfe's  case  in  the  Eleventh  Report,  which,  as  he  here  explains^ 
firoceeded  on  the  distinction  between  an  interlocutory  and  ajinal  judgntentc— ^ 
^OCe  322.  I 
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yj  LSOf  if  the  lord  of  a  mannor  will  prescribe f  that  there  hath  beetle  a 
custome  within  his  mannour  time  out  of  minde  of  man,  that  eivefj/ 
tenant  within  the  same  mannor,  who  mameth  his  daughter  to  any  man 
without  licence  of  the  lord  of  the  nunmour,  s/tall  make  Jineii),  atul  have 
made  fine  to  the  lord  of  the  mannor  for  the  time  being,  this  prescription  is 
voyd.  For  none  ought  to  make  such  fine  but  onelu  viUeines,  For  every 
free  man  may  freely  marry  his  daughter  to  whom  %t  pleaseth  him  and  hts 
daughter.  And  for  that  this  prescription  is  against  reason,  such  prescrip- 
tion is  voyd, 

"  nnHA  T  there  hath  heene  a  custome,  Sfc. 

Here  some  may  object,  that  such  a  custome  may  have  a 
lawfull  beginning ;  for  Littleton  in  the  beginning  of  this  Chapter, 
Sect.  174,  alloweth,  that  [a]  a  freeman  majr  take  lands  of  the  U]  lot^.  93. 
lord  to  be  holden  of  him,  that  is,  to  pay  a  fine  for  the  marriage  Roger  deVale's 
of  his  Sonne  or  daughter ;  and  therefore  [b]  some  have  thought  ^'    '5  £•  3- 
that  such  a  custome  generally  within  the  mannor  should  ij^^^'n  ^ 

[14071  ^®  good.    But  the  qc^  answer  is,  that  though  it  may   15.  a^per  List. 
J  be  so  in  a  particular  case  upon  such  a  special  reserva- 
tion of  such  a  fine  upon  a  gift  of  land,  yet  to  clalme 
such  a  fine,  by  a  generall  custome  within  the  mannor,  is  against 
,the  freedome  of  a  freeman,  that  is  not  bound  thereunto  by.  par- 
ticular tenure.    But  a  custome  may  be  alledeed  within  a  mannor, 
[b]  that  every  tenant  (albeit  his  person  be  tree)  that  holdeth  in  [6]  43  £.  3. 5. 
bondage  or  by  native  tenure,  the  rreehold  being  in  the  lord,  shall-  M^.  6. 15. 
pay  to  the  lord,  for  the  marriase  of  his  daughter,  without  licence, 
a  fine :  and  it  is  called  marcnett,  as  it  were  a  chete  or  fine  for 
marriage  (2).    And  here  Littleton  saith,  that  none  ought  to  pay 
such  fines  but  villeines,  (that  is)  either  villeines  of  blood,  or  free- 
men holding  in  villenage  or  base  tenure.     So  note  a  diversi^  be- 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.   Villeines 
use  to  pay  to  their  lords  in  acknowledgement  of  their  bondage 
for  their  several  heads,  and  thereupon  it  b  called  cheiwe,  chevC' 
gium,  of  the  French  word  chiefe,  as  it  were  the  service  otUie  head. 
Of  which  Bracton  saith,  [c]  chevagiwn  dicihir  recognitio  in  signum  [p]  Bncton,  lib. 
subfectionis  et  dominii  de  capite  suo.    And  sometimes  it  is  written  U^'f^P' 
chtvage,  but  more  properly  chi^age^    [d]  Chevagium  signifieth  r^n^^j^^'  ' 
also  a  great  misprision  for  any  subject  to  take  summes  of  money, 
or  other  gifb  jeaxhf  in  name  of  cnevage,  because  they  take  upon 
them  to  be  their  chiefe  heads  or  leaders  (3). 

"For 


f  1  >  The  words  at  the  toitt  qftht  lard  are  added  in  L.  and  M. 

(3 )  See  further,  as  to  marchet,  the  word  in  Spelm.  Gloss*  and  the  Appendix 
to  Ilobinson  on  Gavelkind,  p.  2. 

^3)  Hie  case  cited  by  lord  Cdce  from  the  Book  of  Assises,  consists  of 
vanous  articles  inquired  of  by  a  jury  in  the  eourt  of  king's  bench;  and  the 
seventeenth  of  these  relates  to  those,  toio  receive  persons  under  their  patronage^ 
taking  from  them  certain  yearly  fees,  by  gift,  rent,  or  in  the  name  ofchevage,  to 

maintain 
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'^  For  that  this  prescription  is  against  reason,  ii  is  vofydT  This 
(2  B0.Abr.365.  coataioes  one  of  the  maximes  of  the  common  law,  viz.  that  all 
Ante  113a.)      customcs  and  prescriptions  tjhat  be  against  reason  are  vojd. 


Sect.  210. 

jD  V  T  in  the  county  of  Kent,  where  lands  and  tenements  are  holdm  in 
gavel'kinde,  there,  where,  by  the  custome  and  use  out  of  minde  of 
man,  the  issues  male  ousht  equally  to  inherite,  this  custome  is  allowable, 
because  it  standeth  with  some  reason ;  for  every  son  is  as  great  a  gentle- 
man  as  the  eldest  son  is,  and  perchance  will  grow  to  greater  honour  and 
valour,  if  he  hath  any  thing  by  his  ancestors,  or  othervnse  peradventure  he 
would  not  cncrease  so  much,  Sfc. 

[c]  ride  I'es-  «   T^  [e]  the  county  of  Kent."     For  that  in  no  county  of  En^- 

tatute  de  Con-        J-  /^^  i^nds  [/J  at  this  day  be  of  the  nature  of  ffavelkinde  of 

Kancis.aDn.  Common  right,  savmg  m  Kent  onely.     But  yet  ui  divers  parts  of 

ai  £.  1.  England,  within  divers  mannors  ainl  seigniories,  the  like  custom 

9  £.  3. 12.  is  in  force. 

3  £.3.31,38. 

23  Ass.  pL  13.  8  E.  3.  43.  b.      (Post.  175.  b.)  [/]  Vide  Mirror,  cap.  i,  sect.  3. 

**  In  gavel'kinde*'  That  is,  gave  all  kinde:  for  tliis  custome 
gtveth  to  all  the  sons  alike  (4). 

<<  The  issues  nuile  to  inherite"   And  this  is  the  generall  custome 
[g]  ^3  Ass.  pi.    extending  to  sons.     But  yet  [g]  by  custome,  when 
?i  Ra  Ab  634 )  ®°^  brother  dieth  without  issue,  Si  the  ^  other  breth-  ri4/0C| 
^•)  ren  may  inherit  (l).  L  b.  J 

"  Every  sonne  is  as  great  a  gentleman  as  the  eldest  son  isJ*  Bv 
this  it  appeareth,  that  gentry  and  armes  is  of  the  nilture  of  gavd> 
kinde;  lor  they  descend  to  all  the  sons,  every  son  bemg  a 
gentleman  alike.  Which  gentry  and  armes  do  not  descend  to  all 
the  brethren  alone,  but  to  all  their  posterity.  But  ^et  Jure  pri- 
mogenitura,  the  eldest  shall  bearc,  as  a  badge  of  ma  birthright, 

hii 


maintain  them  in  torong  or  right,  Lambard,  in  treating  of  unlawful  assemWiPS 
describes  the  offence  of  chevage  from  the  book  of  Assises,  and  takes  notice  of 
it  as  still  inquirable.    Lamb.  Eirenarch.  ed.  1602.  p.  163. — [Note  323.] 

(4)  This  was  the  common  etjrmology,  when  lord  Coke  wrote;  and  it  was 
countenanced  by  mr.  Lambard,  in  the  explication  of  words  prefixed  to  his 
Anglo-Saxon  laws.  Lamb,  de  Prise.  Anglor.  Les.  voc.  Terra  ex  Scripto. 
But  ^e  latter  afterwards  inclined  to  a  more  probabke  derivation,  conjecfairing 
that  gavel  signified  rent,  and  so  gavelkind  imported  land  of  such  a  kaut  as  to 
jiela  rent.  Lamb.  Perandbulat.  of  Kent,  ed.  1596.  p.  539.  Mr.  Somner  pur- 
aues  the  same  idea,  and  expatiates  to  support  it.  Somn.  Gavelk.  ist  ecL  3. 
It  is  rather  surprising,  that  lord  Coke  did  not  hit  upon  a  like  deimtiont  as 
elsewhere  he  desciroes  gavd  or  gaid  to  signify  rent.  Post.  142.  a."-^ 
further  to  this  point  Robins,  on  Gav^.  1. — [Note  334.] 

(1)  This  extension  oi  the  custom  of  gavdkind  to  collateraU,  prevafla  uni- 
venally  in  Kent.    See  Robins,  on  Gavelk.  93.*-[Note  335.]     " 
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his  father's  armes  without  any  difference,  for  that,  as  Littteton 
saith,  Section  '5,  he  is  more  worthy  of  blood;  but  all  the  younger 
brethren  shall  give  several  diflferences,  et  addkio  probat  minorita^ 
tern,  and  [h]  hareditas  inter  masados  jure  civili  est  dmdenda,  W  ^orteicue. 


cap.  40. 


*^  Or  otherwise  peradventure  he  toould  not  encrease  so  much. 
The  reason  of  this  is  rendered  by  the  poet. 


HaudJacHe  emergunt,  quorum  virtutibus  ohstat  JovenaL  Sat.  3. 

Res  angusta  domi, ■■ 

But  now  by  the  statute  of  31  //.  8.  a  great  part  of  Kent  is  made  31  H.  8.  ca.  3. 
descendable  to  the  eldest  sonne,  accoraiog  to  the  course  of  the  ^-  ^®  ^^* 
common  law  (a),  for  that,  by  the  meanes  of  that  custome,  divers  /|%)|\  ^^\ 
ancient  and  great  families  after  a  few  descents  came  to  very  little 
or  nothing. 

In  ^ures  quoties  rivos  deducitur  amnis. 
Fit  minor y  ac  undd  deficiente,  perit. 


Sect.  211. 


/f  LSOf  where  by  the  custome  called  Burrough  English  in  some  bur" 

roughf  theyowigest  son  shall  inherit  all  the  tenements,  Sfc.  this  custome 

also  stands  with  some  certaine  reason;  because  that  the  younger  son  (if  he 

lacke  father  and  mother)  because  of  his  younger  age,  may  least  of  all  his 

brethren  helpe  himselfe,  S^c. 

"  J^Y  the  custome  called  Burrough  English'*    Of  this  custome  Vid. Sect.  165. 

Littletofi  hath  spoken  before  in  the  Chapter  of  Burgage. 
And  in  our  bookes  there  is  a  special  kind  of  Borough  En^ish  [/] ;  m  32  c  3.  tit. 
as  it  shall  descend  to  the  younger  son,  if  he  be  not  of  3ie  halfe  Age  81. 
blood;  and  if  he  be,  then  to  the  eldest  son  (3). 

[k]  Within  the  mannor  of  B,  in  the  county  ofBerks^  there  is  m  Midi.  10  Ja. 
such  a  custome,  that  if  a  man  have  divers  dauffhters,  and  no  son,   £iiot[sca«e 
anddie^h,  the  eldest  daughter  shall  only  inherit;  and  if  he  have  "oBrieiedeiaux 
no  daughters,  but  sisters,  the  eldest  sister  by  the  custome  shall       ge«>ent. 
inherit,  and  sometimes  the  youngest.   And  divers  other  customes 
there  be  in  like  cases.    Ana  herewith  agreeth  Britton^who  saith, 
[/]  de  terres  des  ancients  demeynes  soit  we  solonque  le  antient  usage  [2]  BHt.  187.  b. 


(3)  There  are  six  other  statutes  for  disgavelling  particular  lands  in  Kent, 
besides  the  31  H.  8,  though  that  is  the  only  statute  in  print.  They  are  men- 
tioned in  mr.  Robinson's  book  on  Gavelkind,  and  the  learned  writer  is  ^ery 
full  in  his  explanation  as  weU  of  them,  as  of  the  31  H.  8,  especially  observing, 
that  they  are  construed  to  alter  only  die  partible  quality  of  the  customary 
descent  To  males,  which  agrees  with  lord  Coke's  manner  of  mentioning  the 
31  H.  8.    See  Robins,  on  Gavelk.  p.  75.— [Note  326.] 

(3^  Hie  reader  will  find  the  chier  instances  of  roedal  kinds  of  Boroi^h- 
Eag^sh  brought  together  in  mr.  RobijuoA's  book  on  CraveUdnd.  See  Append. 
p.  0.— [Note  aay.] 
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dd  lieuj  dount  en  ascun  lieu  le  tieni  lieu  per  uugej  que  le  heritage 
saii  deparMle  entre  touts  les  enfants  Jreret  et  9ores^  et  em  muun 
lieu  que  le  eigne  avera  tout,  et  en  aseun  lieu  que  le  puisuejrere 
avera  tout. 

''  Because  of  his  younger  age,  may  least  of  all  his  brethren  hdpe 
himselfe,  Sfc***   Here  by  (S^cJ  are  implyed  those  causes  wlierefore 
a  youth  is  lesse  able  to  ayd  himselfey  &c.  which  the  poet  hneSdy 
'    and  pithily  expresseth  dius: 

Horace.  {^  Imberhisjuvenisy  tandem  custoderemoto,  ri4lTl 

Gaudetequisycanihusjue,  etapricigramnecau^  L  a.  11 
Cereus  in  vitium^fiectt,  monitoribusasjfery 
UtiUum  tardus  provisort  prodigus  oris, 
SuUimis,  cupidusqtie,  et  amata  rdinquere  pendx. 

And  againe,  no  living  creature  more  infirme  than  man : 

2^^  Nil  homine  iufirmum  iellus  animalia  mUrit 

Inter  cuncta  magis,- 


Sect.  212. 


D  UT  if  a  man  will  prescribe,  that  if  am  cattle  were  upon  the  demeanes 

of  the  mannor  there  doing  damage,  that  the  lord  of  the  mannor  for 

the  time  being  hath  used  to  dtstreine  them,  and  the  distresse  to  retaine  till 

fine  were  made  to  him  for  the  damages  at  his  will,  this  prescription  is  voyd; 

because  it  is  against  reason,  that  if  wrong  be  done  any  man,  that  he  thereof 

should  be  his  orcn  judge ;  for  by  such  way,  if  he  had  damages  but  to  the 

value  of  an  halfpeny,  he  might  assesse  and  have  therefore  an  C  pound, 

which  should  be  against  reason.     And  so  stich  prescription,  or  any  other 

prescription  used,  tf  it  be  against  reason,  this  ought  not,  nor  wHl  not  be 

allowed  before  iuages  (ceo  ne  doit  (i)  estre  allow  devant  judges) ;  quia 

.  malus  usus  abolendus  est  (2). 

"  TT  is  against  reason^  that  if  torongbe  done  any  man,  that  ke 
10  £.  3.  93.  thereof  should  be  his  own  Judge.'*   Tor  it  is  a  maxime  in  law, 

7  E^  ^*  ^  ^i^^  ^on  debet  esse  judex  tn  propria  causd,  ♦  And  therefore  a 
38i^3.*f8.  ^"^  levied  before  die  baylifes  of  Salop  was  reversed,  becanee 
a  H.  3.  4.  ode  of  the  bailifes  was  partie  to  the  fine,  quia  nan  potest  esse  judex 
3H.4.              etpars{'^). 

8  H.  6.  19*^ 

6  H.  7.  9.  b.     *  HO.  4  H.  4.  coram  rege  Salop,   (q  Ro.  Abr.  99,  93.   1  Bo.  Abr.  49s.  496L} 

«  Malus  usus  abolendus  est  :*'  and  every  use  is  eviQ,  that 
is   (as  our  author  saith)    against    reason,   quia  in   consuetudt^ 

nHus 


iii 


Instead  of  doit  it  is  voet  tn  L,  and  M.  Roh.  and  P. 
Sect.  174,  is  placed  here  in  L.  and  M.  as  we  have  formerly  noticed* 
See  117. b.  notes. 
(3}  See  14  Vm.  Abr.  573.    4  Com.  Dig.  6. 
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nibus  non  dtuiumitas   temporisj  sed  sdiditas  rationis  est  con*  (5  Co.  84.) 
nderanda  (4). 

And  by  Uiis  rule  cited  by  our  author,  at  the  parliament  holden  Ab.  40  K  3.  at 
at  KUkenny  in  Ireland,  Lionel  duke  o£  Clarence  being  then  lieute-  Kilkenny- 
nant  of  that  realme,  the  Irish  customs  called  there  the  Brehon  TheBrehonlaw. 
law  (for  that  the  Irish  call  their  judges  Brekons)  was  wholly  abo- 
lished, for  that  (as  the  parliament  sayd)  it  was  no  law,  but  a  lewd 
custome,  et  mains  usus  ahclendus  est  (5).  ^*^*  ^*^*  *^5* 

But  our  student  must  know,  that  king  John  in  the  twelfth  yeare 
of  his  raign  went  Into  Ireland,  and  there,  by, the  advice  of  grave 
and  learned  men  in  the  laws  whom  he  carried  with  him,  by 
parliament  de  communi  omnium  de  Hibemid  consensu,  ordain-  (Vaugh.«93.) 

ed  and  established,  that  Ireland  should  be  governed  by 
ri41^  CCjT  the  lawes  of  England  (1),  which  of  many  of  the 
I     L    J  Irishmen,  according  to  their  owne  desire,  was  joyfully 
^     '        accepted  and  obeyed,  and  of  many  the  same  was  soone 
after  absolutely  refused,  preferring  their  Brehon  law  before  the 
just  and  honourable  lawes  of  En^nd.    Rex,  S^'c.  haronibus,  mili-  H4>t.  Pat., 
tibus,   ct  omnibus  liberi  tenentibus  salutem.     Satis,  ut  credimus,   '*J^'^' 
veilra  audivH  discretio,  quod  quando  bona  memorise  Johannes,   Calvin's  cue. 
quondam  rex  Anglia,  pater  noster,  venit  in  Hybemiam,  ipse  duxit 
secwn  viros  discretos  et  legis  peritos,  quorum  communi  consdio,  et  ad 
instanham  Hybemensium,  statuit  et  pracepit  leges  Anglicanas  in 
HybemiS,  ita  qubd  leges  easdem  in  scripturas  redactas  reliquit  sub 
sigillo  sua  ad  Scaccanum  Dublin^ 

Rex  GomUibus,  baronibus,  militibus,  et  liberis  hominibus  et  omni-  BotPtitcDt. 
bus  aliis  de  terrA  Hybemia  salutem.     Quia  manifeste  esse  dignosci'   18  H.  3.  M.  17, 
tur  contra  coronam  et  dignitatem  nostram  et  consuetudines  et  leges  ^*  ^'- 
regni  nostri  Anglia,  quas  bona  memoria  dominus  Johannes  rex, 
pater  noster,  de  communi  omnium  de  Hybemid  consensu,  teneri 
statuit  in  terrd  iUA,  auhd  placita  teneantur  in  curid  Christianitatis 
de  advocationibus  eeaesiarum  et  capellarum,  vel  de  laico  Jeodo,  vel 
de  catalRs,  oua  non  sunt  de  testamento,  vel  matrimonio :  vobis  man' 
damus,  pronibentes  quatenus  hnjusmodi  placita  in  curid  Christiani' 
tatis  nuUatenus  seqmprasumatis  in  manifestum  dignitatis  et  corona 
nostra  frajudidumy  sdturi  pro  certo,  qubd  sijeceritis,  dedimus  in 
mcmdatisjwtitiario  nostra  Hybemia  stattUa  curia  nostra  in  AngUa 
contra  transgressiones  hujus  mundati  nostri  cum  justitid  procedat, 

et 


(4)  See  Dav.  Rep.  33.  &  7  Yin,  Abr.  i8o.  185. 

(5)  Ace.  4  Inst.  d58.--So  much  of  the  Irish  statutes  of  40  £.  3,  as  relates, 
to  abolishing  the  Brdbon  law,  is  in  Dav.  on  Ireland,  fol.  ed.  a8.  The  other 
heads  of  these  statutes  are  also  given  in  the  same  book,  p.  44.*  What  were 
the  most  exceptionable  parti  of  the  Brdion  law,  or  Irisk  customs,  are  ex- 
plained, ibid.  36,  in  Spens.  Irel.  1st  ed.  4,  and  Ware's  Andq.  of  Ireland, 
Harris's  ed.  69. — [Note  328.] 

(i)  Some  tfiink,  that  the  laws  of  England  were  introduced  into  Ireland 
ibefore  this  charter  of  John  by  his  fiither  Henry  Uie  second.  This  opinioa  is 
strongly  enforced  by  the  testunony  of  an  historian  of  the  reign  of  Henry  the 
third ;  for  Matth.  Paris  writes,  that  rex  Henricus,  antequam  ex  Hibemid  rediret, 
apud  Lismore  condHum  congregavit,  ubi  leges  An^ia  sunt  ab  omnibtss  gratattter 
recepta,  et,  juratoriA  cautioneprastitd,  cof^rmata,  Molyn.  Case  of  Irel.  Lond. 
ed.  of  80.  p.  24,  and  Matth.  Far.  ad  ann.  1 173.  vit  H.  3.  ibid.  cit. ,  The  other 
authorities  to  establish  the  same  fact  are  well  collected  by  ror.  Harris  in  his 
edition  of  Ware's  Antiquities  of  Ireland.  See  p.  78.  See  further  1  Lei.  Hist, 
irel.  76,  and  Yaugh.  3^3.— [Note  329.] 
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IU«   P«r4MC 


€t  ^jd  mt0trmm  est 

€(t  jmjUHi^n^  Hy^erwi^  per 

RtXy  ire,  yro  commrnm  x: 
yv  Hy  terrarmm,  ffrrjsumm  at,  j>fA 

fUm  U^riimA  $Mhyaumt,  or,  f€r  eoidem 

Citm  Ulic  euet,  tiatmit  ei  J^rwater  sm 

omiua  Inttia  de  csmrwuad  jmre^  gtut  _ 

currani  in  Hybermia  *u6  wjzo  u^[lo  refis.    Im  amu^  Sx, 

miiwto  ajmd  iVoodsiocke.     WhereiB  it  b  to  be  ofaaerml, 

inuoD  or  lave*  is  the  best  mesics  lor  tbe  anitj  of 

^ln.i%h.t       *  Una  ft  eadem  lex  cue  dehei  iam  «  »tgno  An^&etfmam  Hgln  i  ■I'li'. 

^'ZTH!^'  '^      ^^\  '^^^^  H^bendct  imUr  u  hahtt  pv&ojmenimm  H  omnimodax 

U    '*Dbt''i  curias  prowl  i»  An^id^  et  fer  idem  pawiiamenimm  Jeat  iega  H 

(mf'^iVLxti,  ffitftol  legetf  et  iUi  de  eddem  terrd  nan  oUigamimr  per  MahUain 

L  Cawers  j^tci*    AngUd^  quia  hH  nan  habent  militetparUamenti  (2). 

kia.    I  H.  7. 3.       Br  an  net  of  parliameiit  {caiikd  Poyning'M  htw)  hdden  in  Jre- 

4ilm.W>)      land  in  tbe  temli  yeareoi  Henry  tbe  serentb,  it  is  enacted,  tbat 

sU  statutes  made  in  tbi«  reabne  <n£ngiand  before  tbat  tiiiie,aboii]d 
be  of  force  aod  be  pat  in  ose  within  tbe  reabne  of  Irdand  (3); 
which  (though  it  be  bj  wajr  of  digmsion)  is  not  onneoesmy  lor 
our  student  to  know.    But  now  1^  us  beare  our  author  (4). 

Chap. 


(*2)  From  citioff  this  passage  of  the  year-bodi  of  Ridiard  the  Tbord,  ac- 
cording to  which  fin^ish  statutes  do  not  bind  Ii^dand,  and  ftom  this  manner 
of  mentioning  the  same  passage  in  his  isth  report,  one  might  infer,  that  lord 
Coke  was  of  that  opinion.  12  Co.  111,  la.  But  in  Calvin's  case,  refisniog 
to  the  same  year-book,  he  expkuns  it  to  mean,  where  Irdand  is  not  epodJh 
named  s  and  so  he  states  the  rule  to  be  in  the  4th  Institute.  7  Co.  Calvin  s 
case  aa.  b.  4  Inst.  350,  351.  Here  also  he  cites  the  year-book  of  1  Hen.  7, 
which  controuls  the  ^ear-book  of  R.  3.  Lord  Coke's  explanation  in  Calvin's 
case  evinces  his  sentiments  more  strongly;  because  Ireland,  if  conaideifsi  as 
quite  distinct  in  government  from  England,  would  have  been  a  more  apt  in- 
stance to  support  his  doctrine  in  favour  of  the  post-nati  of  Scotland.  We  do 
not,  however,  mean  by  this  to  offer  any  opinion  on  the  controverqr  about  the 
political  connection  between  England  and  Ireland.  It  is  a  sobject  of  too 
much  importance  and  delicacy,  as  well  as  of  too  much  extent,  to  be  discouised 
of  in  a  note.  See  6  Geo.  1.  c.  5.  an  G.  3.  c.  53,  and  «3  G.  3.  c  «8.  The 
first  of  tliese  statutes  asserts  the  legislative  power  of  Great  Britain  over  iretand, 
and  also  the  Ippellant  jurisdiction.  By  the  two  latter  both  are  anoih.ttafed.t — 
[Note  aap*.] 


f  3^  Irish  Stat.  10  H.  7.  c.  22. 


The  statute  for  taking  away  miKtary  tenures  leaves  the.  tenore  by  vil- 
lonaff'e  u  it  was  before ;  one  of  the  provisoes  declaring,  that  the  act  Asfl 


not  De  construed  to  aher  or  change  any  tenure  by  copy  of  conri^raU,  or 
Mervices  incident  thereunto,    la  Clu.  2.  chap.  24.  a.  7. — [Note  230.] 

t  Tht  Cfiilrevrriy  mentkmed  6y  Mr.  Bctrgnwem  thu  luto  onutd  tp  be  a  smf$eei  ef 
imparUmet  in  tk$  ytor  1801,  loAem  Grtai  Britam  amd  IrtUmd  werf,  hy  thejfuU  oa»> 
cufTCMct  ^  thtir  fMpctwe  pttrUamenU,  unittd  titip  puc  Uin^dgm,    &e  39  ^  40  Gc*.  3. 
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Chap.  12.  Of  Rents.  Sect.  213. 


'T^H REE  manner  of  rents  there  be,  that  is  to  say,  rent  service,  rent 
charse,  and  rent  secke.  Rent  service  is,  where  the  tenant  holdeth  his 
land  of  his  lord  by  feaitie  and  certaine  rent,  or  by  homage  fealty  and  cer^ 
taine  rent,  or  by  other  services  and  certaine  rent.  AndiJ  rent  service  at 
^ny  day,  that  it  ought  to  be  payed,  be  behinde,  the  lord  may  distraine  for 
that  of  common  right. 

# 
COME  have  divided  rents  into  foure  kindes,  via.  rent  service, 
rent  charge,  rent  distreynable  of  common  right,  (whereof 
somewhat  shall  be  said  in  this  Chapter)  and  rent  secke. 

«  Rent;*  in  Latine  redditus,  [a]  by  some  dicitur  2t  redeundo,  WFlcta,lib.a, 
quia  retrait,  et  quotannis  redit.    •  And  others  say  it  is  derived  of  Brftton,  ca.  41 
reddere,  for  that  the  rent  is  reserved  out  of  the  profits  of  die  Minor/ous, 
land,  and  is  not  due  till  tlie  tenant  or  lessee  take  the  profits ;  for  sect.  16. 

reddendo  inde  or  sdvendo,  or  reseroando  inde,  or  the  Pl-Com.  i3«.b. 
["14271  like,  [b]  is  as  much  to  (j::!^  say  as  the  tenant  or  lessee  Qun»g    *'*^' 
1^  ^     I  shall  pay  so  much  out  oi*  the  profits  of  the  lands;  for  mpi.Com. 
reddere  nihil  aliud  est  qu^  acceptum  aid  aliquam  partem   138, 139,  &c. 
ejusdem  restOuere.     Seu  reddere  est  quasi  retro  dare,  and  hereof  »n  Browmng's 
commeth  redditns  for  a  rent.  »d  ^»^'* 

Here  note  for  the  better  understandmg  of  ancient  records,  S^e^day  ^^ 
statutes,  charters,  Sec.  gabel,  or  gavell,  gahlum,  gabeUum,  gabdlet^  statatum  de 
turn,  galbeUettumy  and  gaviilettum,  do  signifie  a  rent  (1),  cus*  gaTiletip  ani» 
tome  duty,  or  service,  yielded  or  done   to  the  king  or  any   'J  ^  *• 
other  lord;  as,  fVallingfbrd  coniinet  976  ha&t$,  i.  e.  domos  red-  ^l\^\^ 
denies  9  libras  de  gahlo,  i.  e,  de  redditu :  and  Oxford,  htec  urbs  Abr.  4^) 
reddebat  pro  theoionio  et  pablo  regi  aoL  et  sextartos  mdlis,  comiti 
Alpharo  10  libras.    And  tnis  is  the  legall  signification  thereof  (2). 

«  Rent 


ii )  ^ee  ace.  ante  140.  a.  note  4. 


^2)  But  though  in  old  deeds  gavelet  may  often  signify  rent,  and  this  use  of 
the  word  may  best  agree  with  its  origin,  yet  it  is  not  liie  onlv  legal  significa- 
tion. On  the  contrary,  the  word  is  now  most  usuidlv  applied  to  a  remedy  or 
process,  peculiar  in  uenominadon  to  Kent  and  London,  by  which  the  lord  of 
the  fee,  when  his  tenant  is  in  arrear  for  r^it  or  senrice,  ma^  force  him  to  pay 
the  arrears  and  damages,  by  seizing  the  land,  and  holding  it  till  payment.  In 
Kent  this  remedy  is  founded  on  immemorial  usage ;  mr.  Robinson  leame^y 
deducing  it  as  well  from  the  general  law  of  fiefs,  as  firom  the  practice  of  our 
Anglo-Saxon  ancestors ;  and  the  passages  cited  by  another  eminent  writer,  in 
treating  of  forfeiture  by  cesser,  tending  to  the  same  point.  Robins,  on  Gavelk. 
243.  ^ri^t*s  Ten.  197.  The  gavelet,  thus  prevaihng  by  the  custom  of  Kent, 
may  be  used  whether  diere  is  a  sufficient  distress  on  the  land  or  not,  but  is 
restricted  to  gavelkind  tenure.  Robins,  on  Gavelk.  243.  To  London  a  writ 
of  the  same  denomination  was  given  for  rent-servioe  generally  by  the  10  of 
Edward  the  second,  which  is  therefore  called  the  statute  of  gavelet.  Bat  by 
the  words  of  the  statute  this  latter  gavelet  only  lies  where  the  lord  cannot 
obtain  payment  by  distress.    From  this  account  of  the  gavelet  in  Keat  and 

London, 
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m 

<'  RefU  service"  It  is  called  a  rent  service,  because  it  bath 
some  corporall  service  incident  unto  it,  which  at  least  is  fe^ty^ 
as  here  it  appeareth. 

Vide  Sect.  fti8.       «  jpftj  lawL**    [c]  A  rent  service  cannot  be  reserved  out  of  any 

(Ante  47.  a.)  "^ 

£r]  44  E.  3.  45.       5  Co.  4-  Seignior  Moontjoye's  case.        9  Am.  94.        30  Alt.  5. 
17  £.  3.  75.        7  Co.  33.  Butf  f  case.        PI  Com.  139. 

inheritance 


London,  it  appears  that  sir  Henry  Spelman  was  well  justified,  when,  after 
giving  the  etymon  o£  gavelet,  and  descnbing  it  sometimes  to  signify  the  temire 
oi gavel  kind,  he  adds,  gaveletum  juris  etiam  processus  est  htdc  dicatus  ienunt, 
casu  quo^enens  redditus  Sf  servitia  ultra  modum  subducit;  quod  et  Londoniensikus 
cedUwn^taiuto  an*  lo  Edvoardi  2,  de  gaveleto,    Spelm.  Gloss,  voc.  Gavelehtm, 
We  take  notice  of  this  passage  from  Spelman,  because  the  learned  and  in- 
geniour  observer  on  our  ancient  statutes  seems  to  have  misunderstoibd  the 
gavelet  thus  described ;  for  though  the  word  originally  imported  rent,  yet  our 
explanation  shews,  that  it  also  means  a  nrocess/br  the  recovery  of  rent,  tedmi- 
caUy  called  wavelet,  both  in  Kent  and.  London.     See  Barr.  on  Ant.  StiU. 
sd  ed.  i49.«--0esides  the  two  remedies  tbiw  called  gtgoeiet,  there  is  another  very 
similar  one  for  rent-service  in  all  parts  of  the  kinedon;  and  this  is  the  writ  of 
cessavit,  which  is  regulated  by,  if -it^^d  not  whoUy  originate  from  the  statates 
of  Gloucester  and  Westminster  the  sejtond.  6£.  i.c.4.  13E.  i.  st.  i.  c.21.41. 
But  lord  Coke,  in  his  comment  on  the  statute  of  Gloucester,  menlrons  his 
having  read  the  record  of  the  proceedings  on  a  cessavit  in  the  re^  of  king 
John.    3  Inst.  395.    Yet  this  seeaDs  strmge,  because,  in  the  reign  of  this 
prince,  the  lord  of  the  fee  had  a  much  more  easy  way  of  recovering  his  tenant's 
land  for  default  of  service,  than  by  a  cessavit  in  the  court  of  the  kmg;  namely, 
a  distress  of  the  land  by  a  process  of  seizure  in  his  own  court.     The  latter 
mode  continued  till  the  52  of  Hen.  3,  took  it  away,  by  prohibiting  distress  of 
the  freehold  except  by  the  kine's  writ,  and  so  leaving  the  tenant*s  chattels 
as  the  only  subject  for  the  loras  distress.    It  was  this  alteration  of  the  old 
law,  which,  as  we  apprehend,  gave  occasion  to  introducing  the  cessavit  by  the 
statutes  of  Gloucester  and  Westminster;  nor  at  the  utmost  can  we  account 
for  an  earlier  use  of  the  cessavit  than  the  52  of  Hen.  3.    Perhiqps,  therefore, 
lord  Coke's  case  of  king  John  was  nothing  more  than  a  process  of  cesser  in 
the  lord's  court,  and  he  miffht  only  call  it  a  cessavit  by  reason  of  the  resem- 
blance between  the  proceemngs  on  the  writ  of  cessavit  in  the  king's  court, 
and  those  on  the  process  of  cessavit  in  the  court  of  the  lord. — Tliese  remedies 
of  gavelet  and  cessavit  are  now  fallen  wholly  into  dissuse,  mr.  Lambard  not 
remembering  an  instance  df  resorting  to  the  customary  £^ave/€^  of  Kent  in  his 
time^  and  the  cases  in  our  books  on  both  the  gavdets  and  the  cessavit  being  all 
of  ancient  date;  from  which  it  may  be  presumed,  that  distress  of  the  tenant's 

foods  is  now  usually  a  very  sufficient,  or  at  least  a  preferable  remedy.  Lamb, 
^erambulat.  ed.  1596.  p.  554.  Nor,  whilst  the  others  continued  in  use,  were 
they  applicable,  except  when  the  tenure  was  in  fee.  Booth  on  Real  Act.  133. 
But  in  unitation  of  them,  it  hath  long  been  the  practice  to  reserve  a  power  of 
re-entry  for  non-payment  of  rent  on  granting 'leases  for  lives  or  yeares:  and 
the  legislature  have  also  interposed  against  lessees,  as  well  to  obviate  the  dif- 
ficulty from  the  niceties  of  an  entry  for  ^rfeiture  at  common  law,  by  enabling 
landlords  to  recdVer  possession  by  ejectment  in  a  special  manner,  as  to  qualify 
and  prevent  an  abuse  of  the  tenant's  remedy  of  injunction  in  equity.  4  Geo.  2. 
c,  so.  Further,  on  a  like  principle  of  convenience,  a  summary  jurisdiction  is 
given  to  justices  of  the  peace,  enabling  them  to  restore  the  possession  to  the 
bndlord,  where  the  tenant  deserts  the  premises  in  lease,  without  leaving  a 
sufficient  distress.  11  G.  2.  c«  19.  See  further  as  to  the  cessavit  and  other 
remedies  for  substraction  of  services,  3  Blackst.  Comm.  8th  ed.230.— [N.ssi.] 
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kiheiitance  but  such  as  is  manurable,  whereinto  the  lord  maj 
enter  and  take  a  distresse,  as  in  lands  and  tenementi,  reversions, 
remainders,  and,  as  some  have  said,  out  of  the  herbage  of  lands, 
and  regularly  not  out  of  any  inheritances  incorporeal!,  or  that 
lye  in  grant,  [d]  By  act  of  law  one  rent 
out  of  another;  as  if  ^«  before  the  statute 
rarum  had  given  lands  to  B,  to  hold  to  him 

shillings  rent,  and  B.  had  made  a  feoffment  in  fee  to  C.  &c,  loH.  6. 12. 
wherebf^  there  was  a  mesnalty  created;' in  this  case  C.  should  i9^3-^t. 
hold  of  B.  either  by  the  same  services  the  law  created,  or  ?,"H't°\, 
such  as  he  specially  reserved,  and  B.  did  by  operation  of  law 
hold  those  services  of  ^.  by  fealty  and  ten  shillings  rent,  that  is 
to  say,  by  rent  and  service  out  of  rent  and  service :  and  if  the 
rent  be  behinde,  the  lord  paramount  may  distraine  upon  the 
land  for  his  rent,  for  both  mesnalty  and  seigniory  do  issue  out 
of  the  land,  the  mesnalty  immediately,  and  the  seigniory  medi- 
ately, which  is  worthy  of  due  consideration  and  observation*        ' 

"  Certaine  rent!*    [e]  For  the  rent  must  be  certaine,  or  which  W  Brittoo,  foL 
may  be  reduced  to  a  certainty ;  for  id  cerium  est^  quod  cerium  /^nj^Qg  ^.^ 
reddi  potesi,     [/*]  Contineiur  caria  reddendo  inde  annuaiim  ad  rri  FJcta,IJbj 
idles  ierminoSy  veljaciendo  inde  ialia  servitia,  vel  iales  consuetudineSy  3,ca4 14. 
aua  omnia  debentesse  ceria  ei  in  charia  expres$a,8^c.     But  of  this  (Aniesi.b.) 
1  have  spoken  Sect.  1 36.     And  the  rent  may  as  well  be  in  de- 
livery  of  hens,   capons,   roses,   spurres,  bowes,   shafls,  horses, 
hawkes,  pepper,  coraine,  wheat,  or  other  profit  that  lyeth  ib 
render,  office,  attendance,  and  such  like,  as  in  payment  of  money. 
[g]  But  a  man  upon  his  feoffment  or  conveyance  cannot  reserve  .  [^]  38  H.  6. 
to  him  parcel!  of  the  annual!  profits  themselves,  as  to  reserve  sB.  a. 
the  vesture  or  herbage  of  the  land  or  the  like  (3);  for  that  (Antc47.a.  4.b.) 
f^hould  be  repugnant  to  the  grant :  non  debet  enim  esse  reservaiio 
de  prqficuis  ipsis,  quia  ea  conceduniur,  sed  de  redditu  novo  exiru 
projflcua. 

"  Affly  distraine  Jor  that.*'    For  where  tliere  is  a  fealty,  &c. 
incident  to  the  rent,  there  is  a  distresse  incident  also  thereunto. 
h]  But  it  is  to  be  understood,  that  for  a  rent  or  service,  the   ['0  Miwor,  a, 
!ord  cannot  distreine  in  the  night,  but  in  the  day  time:  and  so   ^q^^V 
it  is  of  a  rent  charge.     But  for  damage  feasant  one  may  dis-  Arowry  137. 
treine  in  the  night,  otherwise  it  may  be  the  beasts  will  be  gone   11 H.  7. 9. 
before  he  can  ta^e  them. 


cc 

common 


Of  common  riehiJ*    Of  common  right,  [i]  that  is,  by  the  [«1  W.  i.  oa.  1. 

non  law,  so  called,  because  the  common  law  is  the  best  and  ^H.  4.ca.  1. 
most  common  birth-right  that  the  subject  hath  for  the  safeguard  ^^^'^'^g' 
and  defence,  not  onely  of  his  goods,  lands  and  revenues,  but  of 
his  wife  and  children,  his  body,  fame,  and  life  also.  So  as  the 
meaning  o€  Littleton  in  this  particular  case  is,  that  the  lord  may 
distreine  for  his  rent  of  common  right,  that  is,  by  the  common 
law,  without  any  particular  reservation  or  provision  of  the  party. 
And  it  is  to  be  observed,  that  the  common  law  of  England  some- 
times is  called  right,  sometimes  common  right,  and  sometimes 
communis  Justitia,  In  the  grand  charter  the  common  law  is  c^Ied 
right.     Rectum  nuUi  vendemus^  nulli  negabimus^  aut  differemus 

justitiam 


(3)  See  Bro,  Abr.  Beservatian  46.    Dr.  &  Stud,  Dial.  2.  c.  22. 
Vol.  L  N  k 
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juskHam  vel  rectum.    In  iite  statute  of  W,  i.  c.  i,  it  iB  called 

common  droit.    En  primea  voet  U  rotf,  tt  eomainmuk^  que  k  peace 

de  s.  egUse  et  dela  terre  soit  bien  game  et  maintaine  en  toidefamiSj 

^et  M  common  droit  soitjait  a  touts^  ausHnen  aax  poen  came  «ir 

riatei^  wum  regard  de  nuU^;  which  agreeth  with  the  amcient 

lamb.  fo.  7ff.       laW  in  the  time  of  kil^  Edgar.    Porro  autem  hoe  popalo  fmae 

interL«gesBegu  g^rvet  proponimus  ieges.    Primum  publici  juris  ien^ido  quisqmam 

^^gv*-  JruitWy  idque  ex  aquo  et  hono^  noe  is  dives  she  inops  Jktrit^  jus 

Eeta,  Kb.  i,        reddit.    And  Fieta  saidi,  Item  quod  pax  ecdesia  et  terf^  tmno- 

c-  ^9*  iabHiter  ohserveiur^  et  qubd  communis  justitia  singulis  puriter  rr- 

Mbeatun    And  all  the  conmissions  and  charten  for  execntum 

of  justice  tx^Jacturi  quod  ad  justitiam  pertinet  secundum  lepem 

et  consuetudinem  Angli^e.    So  as  in  tmtn  justice  is  the  daugnter 

Vide  Sect  214.    of  the  law,  for  the  law  brmgetli  her  forth.    And  in  this 

916.  3t6.  352.   Bense  o;;:^  being  larcdy  taicen,  as  well  the  statutes  and  ri427| 

^3^'  ^ustomes  of  the  reahne,  as  that  which  is  properly  the  {    j),  J 

common  bw,  is  induded  within  common  right,  LimeUm 
in  this  bis  treatise  nameth  common  right  sixe  times. 


Sect.  214. 

A  N  D  if  a  man  will  give  lands  or  tenements  to  another  in  the  taHe^ 
yielding  to  him  certaine  rent  by  the  yeare  (i),  he  of  comtnon  right 
may  aistraine  for  the  rent  behind^  though  that  such  gift  was  made  without 
deed,  because  that  such  rent  is  rent  service.  In  the  same  manner  it  i^  if  a 
lease  be  made  to  a  man  for  life,  or  the  life  of  another  (2),  rendring  to  the 
iessor  certaine  rent,  or  for  teatme  ofyeares  rendring  rent.   . 

35  He.  34.        "  T^ITHOVT  deedr    For  h  is  a  rule  in  hw,  that  a  teol 
V^  MS* b^'  service  may  be  reserved  without  deed. 

Tide  Sect  131,        <<  In  the  same  manner  it  is,  if  a  lease  he  made,  SfcJ*  For  these 
^3^'  be  rents  services,  because  fealty  is  incident  to  these  rents;  for 

fas  it  hath  been  said  before)  a  lessee  for  life  or  years  sliall  do 
realty.  And  if  a  man  make  a  lease  at  wtH  reserving  a  rent,  the 
lessee  shall  not  do  feaky,  and  yet  the  lessor  sb^  di^reine  for 
the  tent  of  tommon  right. 

''  Rendring,**  commeth  of  the  word  reddo,  u  e.  rem  pro  re 
dare,  and  signifieth  yielding  or  tepiiying ;  but  of  tliis  1  have 
^spoken  before  in  this  <%apter,  Sect.  ^13. 


Sect.  215. 

jD  U  T  in  ^ch  ease,  n:here  a  man  upon  such  a  giji  or  lease  tmU  reserve  to 

him  a  rent  service,  it  behoveth,  that  the  reversion  of  the  lands  and 

tenements  be  in  the  donop  or  lessor.     JPor  if  a  snan  will  make  a  fenJfmesU 

in 


(1)  by  the  yeare  not  in  L.  and  M.  nor  Rch.  but  iq  P.  and  fied. 

(s)  or  Me /£/^  ^ano^Afr  fiot  in  I^  aaid  M.  Mr  Rolw  but  in  P.  and  Bed. 
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in  ftty  or  will  give  lands  in  taite,  the  remainder  over  in  fee  eimple,  without 
deedy  reserving  to  him  a  certaine  rent,  this  reservation  is  void,  for  that  no 
reversion  remaines  in  the  donor,  and  such  tenant  holds  his  laud  imme^ 
diatehf  of  the  lord,  of  wham  his  donor  held,  S^c. 

**  J>EVERSION"  Reversio,  commeth  of  the  Latine  word  (Anteaa.b. 

revertor,  and  fiiirnifieth  a  Eetuminff  asaine:  and  therefore  ^jp^^^-  i5i-a 

reversio  JerrtB  est  tanquam  terra  revertens  tn  possessume  donatan,  q^  ^^      g 

sive  haredibus  stus,  post  donumfnitum,  Sfc.  as  in  the  cases  that  aBo.Abr.  60.) 
Littleton  here  hath  put. 

"  It  behovethf  that  the  reversion,  Sfc.  be  in  the  donor  or  lessor,  (Anw  4%  a.) 
SecJ*    This  is  not  to  be  understood  only  of  a  reversion  hnme* 
aiately  expectant  upon  the  gift  or  lease.    For  if  a  man  maketh 
a  gift  hi  tayle,  the  remainder  in  tayle,  resenruig  a  rent,  and  keepe 
the  reversion  in  himselfe,  this  is  a  rent  service. 

[1 4371  "  Reserving."'  Reserve  commeth  of  the  Latine  (C>  word 
^  J  reservoy  that  is,  to  provide  for  store;  as  when  a  man 
departeth  with  his  land,  he  reserveth  or  provadeth  fo^ 
himselfe  a  rent  for  his  owne  livelihood.  And  sometime  it  hath 
the  force  of  saving  or  excepting.  So  as  [k]  someckne  it  serveth  to  M  ^  £.4-  iB* 
reterre  a  new  thing,  viz.  a  rent,  and  [/]  sometime  to  except  psrt  ??^*'*  P'?^* 
of  the  thing  in  esse  that  is  granted  (1).  .       .  >n"*^5  6  34- 

And  it  is  to  be  undetstoiod,  that  in  the  case  of  the  gift  in  taile,  (Post.  317.  a.) 
h^be  ibr  life  or  years,  the  fealUe  is  an  incident  inseparable  to' 
the  reversion,  so  as  the  donor  or  lessor  cannot  grant  the  revetsion 
over,  and  save  to  himselfe  the  fealty,  or  such  like  service.     But 
the  rent  he  may  except ;  because  the  rent,  although  it  be  incident 
to  the  reversion,  yet  it  is  not  inseparably  incident.     If  a  man 
maketh  a  gift  in  taile  without  any  reservation,  the  donee  shall  ^Ant.  ^3.  a.) 
hold  of  the  donor  by  the  same  services  that  he  held  over,  [m]  But  [ml  Iitt.fo.  4. 
otherwise  it  is  of  an  estate  for  life  or  years;  'for  there  if  he  re-  OJoTenures 5, 
serveth  nothing,  he  shall  have  fealty  onely,  which  is  an  incident  ^h  e  7 
inseparable  to  the  reversion,  as  hath  been  said. 

**  The  remainder  over  in  fee  simple  without  deed."    Here  it  ap- 
peareth,  that  if  a  man  maketh  a  gift  in  taile,  the  remainder  m 

fee,  without  deed  [n],  the  remainder  is  good,  and  passeth  out  [fi]4o£.3. 10. 

of  the  donor  by  the  livery  of  seisin:  and  so  it  is  of  a  lease  for  10R4. 1. 

life  or  yeares,  the  remainder  over  in  fee ;  for  the  particular  estate  '^  p  '^'  ^  p 

and  &e  remainder,  to  many  intents  and  purposes,  make  but  one  ||  ^  ^  \^' 

estate  in  judgment  of  law.     Vide  Sect,  60.  18  H.  a  4.  *  . 

3H.7. 13. 

'*  Remainder, ^^  in  legall  Latine,  is'  remanere,  coming  of  the  Latine  **•  N.  B.  a  19. 

iiH.4.a9- 
38  R  3. 36.      44  E.  3.  8.      (Ant  40.  b.) 

worde 


(1)  In  a  {Receding  note  lord  Coke  asserts,  that  reservation  is  always  of  a 
thing  newly  create  out  of  the  land  demised.  Ante  47.  a.  But  here  he  is 
more  qualified  in  expression,  and  allows  the  word  to  be  sometimes  used  to 
ettespt  part  of  the  thing  mnted.  However,  the  former  is  the  more  technical 
use  of  the  word ;  exceptum  being  a  more  proper  term  than  reservation  for  the 
latter  purpose.  The  learnmg  on  this  subject  will  be  found  uoder  the  title 
Reservation  in  Viner's  Abridgment^-^[Note  333.] 

NN  3 
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M  3  Co.  51.  worde  remaneo  ;  for  that  [o]  it  is  a  Famainder  or  remnant  of  zn 
c^iolmdie'f  ettate  in  lands  or  tenements,  expectant  upon  a  particular  estata 
Sowd  aslu  *^  created  together  with  the  same  at  one  time,  as  in  the  cases  here 
35. 1)  of  LitUeUm  appeareth  (a). 

Sect.  216. 

jd^ D  this  is  hy  force  of  the  statute  of  quia  einptores  terrarum.  For 
before  that  statute,  if  a  man  had  made  a  feoffment  in  fee  simple,  bjf 
deed  or  without  deed,  yietdine  to  him  and  to  his  heires  a  certaine  rent,  this 
was  a  rent  service,  and  for  tnis  he  might  have  distrained  of  common  right ; 
mndif  there  were  no  reservation  of  any  rent,  nor  of  any  service,  yet  the 
fenxjfie  held  of  the  feoffor  by  the  same  service,  as  the  feoffor  did  hold  arer 
i^his  lord  next  paramont. 

(«  lost 600.       "  /^ UIA  emptores  terrarum" 

Ant  98.  b.)  «    Hereof  is  spoken  before  in  the  Chapter  of  Franhdmoigner 

Sect.  14CX 

(Ant.  i4st.  b.>         **  By  deed  or  voHhout  deed,  Sfc^    For  all  rent  services  may  be 

resarved  without  deed  (as  hath  been  said),  and  as  it  appeareth 
here. 

And  at  the  common  law  if  a  man  had  made  a  feoffment  in  fee 
,  by  parol,  he  might  upon  that  feoffioaent  have  reserved  a  rent  to* 

hmi  and  hk  heires ;  because  it  was  a  rent^servicei  and  a  tenure 
thereby  created. 

Sy.^46.  b.  '^  And  if  there  were  no  reservation,  Sfc.  the  feoffee  held  of  the 

t  93.^  a.)  feoffor  by  the  same  service,  Sfo^    This  is  evident,  and  agreeth 

r*1  BHtton  ^''^  ^^  bookes  [*],  that  in  this  case  the  law  created  the  tenure ; 

fol.  100.     *  wherein  it  is  to  be  observed,  how  the  law  regardeth  equitie  and 

a  £•  3-  33'  equalitie,  without  anyprovisioa  or  reservation  of  the  party. 

95E.3.^ird.ai. 

M  £^nl%i  ^P*^  etetnm  leges  cupiunt,  utjure  regatstur^ 

7U.  4. 14.    93£.3.sTOwms56.    4H.6i.    littL  cap.  Tule,  Sect  t. 


(d-  Sect.  217^  r^^l 


£ 


UT  if  a  man,  by  deed  indented,  at  this  Jay  makeih  such  a  gft  in  fee 
taile{i),  the  remainder  over  in  fee;  or  a  lease  for  life,  the  remainder 
aver  in  fee;  or  afeqff'ment  in  fee;  and  by  the  same  indetUure  he  reserveth 
to  him  and  to  his  heires  a  certaine  rent,  and  that  if  the  rent  be  behind,  it 
shall  be  lanfull  for  him  and  his  heires  to  distreine,  6^c.  such  a  rent  is  a 
rent  charge ;  because  such  lands  or  tenements  are  charged  tmth  such  dis- 
tresse  by  force  of  the  writing  only,  and  not  of  common  right.  And  if  suck 
a  man,  upon  a  deed  indented,  reserve  to  him  and  to  his  heires  a  certaine 

rent, 

t  Probabltf  Sect.  19. 


!Ji 


See  Feame's  Ess.  on  Condng.  Rem.  3d  ed.  p.  5  to  ii« 
fee  not  b  L.and  M.  Roh.  and  Rednu 
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rent,  without  any  such  clause  vut  in  the  deed,  that  he  may  distrein%  then 
tuch  rent  is  rent  secke;  for  tnat  he  cannot  come  to  have  the  rent,  if  it  be 
denied,  by  way  of  distresse;  and  if  in  this  case  he  were  never  seised  of 
the  rent,  he  is  without  remedie,  assliml  be  said  hereafter  {2). 

**   DYdeed  indented**    It  caimot  be  a  deed  indented  unlesse  it  Britton.fol.  loe. 

be  actually  indented ;  for  albeit  the  words  of  the  deed  be  ^***'  ^^^^'^ 
hcec  indenturtty  Spc.  vet  if  it  be  not  indented  indeed,  it  is  no  Sect^7o 
indenture.     But  if  the  deed  be  indented,  albeit  the  words  of  post.  399.  a. 
the  deed  be  not  hac  indentura,  yet  it  is  an  indenture  (3).  (5  C«-  9o.ik. 

And  it  is  holden  that  [p]  if  a  feiffiment  in  fee  be  made  by  deed  *  J^-  Abr.  aa. 
poll  reserving  a  rent,  this  reservation  is  good ;  for  when  the  ^  j^'if'  \ 
ieofSse  accepts  the  deed  and  livery  of  the  land,  he  agreeth  to  the  q,]  s  "£^4.9. 
rent,  and  the  rent  is  reserved  by  the  words  of  tlie  feoffi>r,  and  not   1 1  H.  7.  aa.  * 
by  the  grant  of  the  feofee.    But  of  this  more  hereafter.    In  the  35  H.  6. 34. 
mean  time  it  is  to  be  noted,  that  of  ancient  time  a  deed  indented  ^o  j|-  4*  13- 
was  called  eharia  cyrographata{^)i  or  charta-^ommunis,  because   I^h.^  ^m 
each  party  had  a  part.    And  a  deed  poll  was  called  charta  de  und  (a  r^.  Abr.' 
parte,     [q]  Charta  autem  de  purd  danatione  et  simpUd  pen^s  449>) 
donatoriutn  et  e;tu  hceredes  debefit  remanere.     Communes  H)er6  M^t^Ub-a, 
duplicari  debent,  ita  quod  quilihet  habeat  partem  suam;  vd  si  wm  Sl  j^,     "**°* 
sit  tantiim,  tunc  in  iequd  manu  communis  amid  utriusque  ponatur, 
salvo  4ntstodienda,  dum  cuUibet  partium  necessejuerit  exhibendum. 

'^  Reserveth  to  him.**     [r]  Note,  it  is  a  maxime  in  law,  that  [r]  19  R  s. 

the  rent  must  be  reserved  te  him  from  whom  the  state  of  the  land  feoAnents  8. 

18  £.  9.    . 

Ass.  381.    (Ant.  47.  a.    9  Bo.  Abr.  447.    Cro.  Chi.  989.) 

moveth. 


(2)  See  post.  Sect.  341. 

(3)  The  indenting  or  cutting  in  modum  dentium,  which  is  usually  at  the  top, 
ever  supposes  two  parts,  being  made  in  order  that  the  parts  when  joined  may 
be  authentica^d  by  the  sameness  of  the  cuttmg.  See  as  to  the  use  and  origin 
of  indenting  charters  in  England,  lif  ad.  Formular.  Anglican,  p.  38,  99,  of  the 
dissertation  prefixed. — [Note  233.] 

(4)  Mr.  Madox  objects  to  lord  Coke's  treating  the  chirographum  as  altogether 
the  same  thing  with  5ie  indentures  because  anciently  many  chirographaywere 
not  indented,  but  cut  in  the  rectilinear  form.  Mad,  Formul.  Anglic.  Dissert, 
p.  29.  In  feet,  the  name  of  chirograph  properly  belonged  to  those  deeds,  which 
were  at  first  of  two  parts,  written  on  the  same  paper  or  parehment,  with  the 
word  chirographum  in  capital  letters  between  the  two  parts,  and  were  after- 
wards divided  Dy  a  cut  through  the  middle  of  those  letters ;  and  thus  whether 
the  cutting  was  indented  or  in  a  straight  line,  such  deeds  were  egualfy  ehirogra-' 
pha.  Ibid.  28,  29.  Cangii  Gloss,  voce  chirographa.  Spelm.  Gloss,  voce 
indentura,  Mabill.  de  Re  Diplomat,  lib.  1,  c.  2.  Some  mdeed  apply  this 
explanation  to  the  syngrapha^  and  only  describe  the  chirographa  as  deedls  of  one 
part,  and  so  called  from  being  written  with  the  party's  own  nand.  Lyndw.  tit. 
de  offic.  Archidiac.  c.  1.  in  not  But  the  same  persons  allow,  that  sometimes 
syngraphoy  and  chirographa  are  used  promiscuously;  and  in  the  opinion  of 
others,  diey  are  more  commonly  so  applied.  Ibid.  &  Mad.  ubi  supra.  Both 
the  chirograph  and  the  indenture^  then,  usually  imporUns  to  be  a  deed  of  two 
parts,  they  are  so  far  the  same ;  and  we  do  not  apprehend,  that  lord  Coke 
meant  to  carry  the  resemblance  further.  Consequently  he  is  not  affected  by 
mr.  Madox's  observation,  which  seems  to  suppose,  though  too  hastily,  that  lord 
Coke  had  considered  the  chirograph  and  the  indenture  as  wholly  the  same.-* 
XNote  934.] 

NN3 
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u  A  •£     moveth,  and  not  to  a  gtranger.     [«]  But  some  do  hold,  that 
(?B^.  Abr         Otherwise  it  is  in  the  case  of  the  king. 
447. 435.    Mo.  93. 168.) 

Old  Tenures.  •*  Such  a  rent  is  a  rent  charge.^'    It  is  called  a  rent  charge 

Brittoo,  cap.  because  the  land  for  payment  thereof  is  charged  with  a  distresse. 
f^N^«io  ^^  '^  ^®  '^  *^  whole  value  of  the  knd,  or  to  the  fourth  part  of 
jirmu.  86.  the  value,  then  the  rent  is  called  a  fee  fiirme  (5).   Here 

Littleton  putteth  his  case,  and  so  did  ^  he  in  the  next  ri447| 
Section  before,  ofa  clause  ofdistresse  generally  granted.  L  g^  J 
rt]  7C0.38.  b.  [t]  A  man  granted  a  rent  out  of  certaine  land,  pro 
Haund's  case.  coHsilio  impenso  et  impendendo,  to  have  and  to  hold  to  him  and  to 
H.  43  El.  in  Yi]A  assignees  for  terme  of  his  life,  payable  at  four  feasts  in  the 
bS"! loS^tiier  y«*^^»  *"^  ^^^  default  of  payment  upon  demand  it  shouM  be 
M«md&  Gre-  lawful!  for  him  to  distrayne ;  the  grantee  granted  the  rent  over; 
cory.  the  assignee  after  one  of  the  dayes  demanded  the  rent,  and  dis- 

M.  40 & 41  El.  treyned,  and  the  distresse  adjudged  lawful!;  for  he  needs  not 
fotwSu^T*  make  a  demand  at  any  of  the  dayes,  asm  the  case  of  re-entry,  but 

Bead.  18  El.  Djer  348.  (Hut.  33,  4'!.  Post.  153.  b.  2  Ro.  Abr.  496.  l>y.  a. 
Post.  909.  a.  904.  a.  Djr.  51.  Plowd.  7  Perk.  s.  101.  Mo.  5.  Manh  149.)  (Vide 
Sect  991.    Ant.  47.  a.)  . 


(5)  The  true  meaning  oifte^arm  is  a  perpetual  farm  or  rent;  the  name 
being  founded  on  the  perpetuittf  of  the  rent  or  service,  not  on  the  quanium. 
See  Mad.  Firm.  Burg.  3.  Here  indeed  lord  Coke  seems  to  intimate  the  con- 
trary, by  confining  the  denomination  ofjee-^fiirm  to  rents  at  least  e^ual  to  the 
fourth  part  of  the  value  d*  the  land ;  and  the  word  is  explained  in  a  hke  manner 
by  sir  Henry  Spelmao,  and  the  author  of  the  book  of  Old  Tenures^  with  ihis 
difference  only,  that  the  latter  restricts  the  value  to  a  third.  See  Spelm.  Gloss. 
voc^feodi-Jirma,  and  Old  Ten.  \h.Je€'Jirme,  But  it  would  be  wrong  to  under* 
fitandf  any  of  these  writers,  as  intending  absolutely  and  universally  to  exclude  ail 
rents  of  less  value ;  for  the  wordjee^arm  most  certainly  imports  every  rent  or 
service,  whatever  the  quantum  may  be,  which  is  reservea  on  a  grant  in  fee ;  and 
so  lord  Coke  himself  agrees  in  another  work,  citing  Britton  and  other  books 
for  authorities.  2  Inst.  44.  Britt.  164.  b.  Tbe  sometimes  confining  the  term 
o^Jee-^arm  to  rents  of  a  certain  value  probably  arose,  partly  from  the  statute  of 
Gloucester,  which  gives  the  cessavit  only  where  the  rent  amounts  to  one  fourth 
of  the  value  of  the  land)  and  partly  from  its  beine  most  usual  on  grants  injee* 
farm  not  to  reserve  less  than  a  third  or  fourth  of  such  valiie.  See  6  £.  1  .c.4. 
F.  N.  B-  3 10.  C.  Ant.  14a.  a.  note  a — Afler  the  statute  of  quia  encores 
granting  in  fee-farm,  except  by  the  king,  became  impracticable ;  because  the 
grantor  parting  with  the  fee  is  by  operation  of  that  statute  without  any  rever- 
sion, and  without  a  reversion  there  cannot  be  a  rent-service,  as  Littleton 
hknself  writes  in  Section  316.  Yet  I  have  seen  a  modem  grant  in  fee  of  a 
large  estate  in  Ireland,  reserving  a  perpetual  rent  of  great  value.  But  such 
rent,  considered  as  a  fee-farm  rent,  I  thought  clearly  void.  However,  as  in 
the  case  I  allude  to,  the  conveyance  contained  a  power  for  the  grantor  and  his 
heirs  and  assig^ns  to  distrain  for  the  rent  when  in  arrear,  and  uso  a  power  to 
enter  and  receive  the  profits  till  all  arrears  should  be  paid,  the  rent  might  be 
good  as  a  rent-charge :  and  so  on  being  consulted  I  held  it  to  be. — Since 
writing  the  preceding  part  of  this  note,  a  most  valuable  collection  of  new 
Reports  has  been  publisned ;  #nd  in  one  of  the  cases,  the  learned  reporter  has 
given  a  note  relative  to  fee-farm  rents,  which  well  deserves  attention.  See  the 
ease  of  Bradbury  ti.  Wright,  in  rar,  Douglas's  Bep.  of  Ca.  in  B.  R.  602.  How- 
ever, I  so  far  di^r  from  the  last*mentioned  note,  as  to  continue  of  (pinion,  that 
the  term  of  fee-farm  is  not  properly  applicable  to  any  rents  ^cept  rods  icr* 
wcc.— .[Note  835.]  r    r     /    rr  /  ^ 
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lie  may  demand  it  when  he  will,  for  it  is  only  to  entitle  him  to  hia 
reme^  for  his  meere  duty  (i ) . 

"  Dis^eine^  S^c^  Here  hyfS^J  is  io^ljed  wltat  things  are 
distreYn^ble,  which  elsewhere  is  expressed  at  large.  Also  where 
the  dislresse  is  to  be  taken  in  the  same  land,  and  in  some  other, 
which  with  many  diferencas  is  set  downe  in  his  proper  plaoe. 

"  He  u  ^UhaiU  remedie.**    Note,  that  unon  a  refervatioa  of  a 
rent  upon  a  feoffement  in  fee  by  deed  indented,  [tp}  the  feoflbi;  [le]  3^  £.  ^ 
shall  not  have  a  writ  of  annuity,  because  the  wordis  of  reservation,  ^^^ity  53. 
z^r^ddendq^  lolvenio^  Jaeiewlo^  tenenda,  re^ervandoy  S^c  are  the  iejiniea, 
words  of  the  feoffor,  and  not  of  the  feoffee,  albeit  Uie  feoffee  hy  31  £,4. 
acceptance  of  the  estate  is  bound  thereby.  (1  Bo.  Abr. 

And  where  Littleton  putteth  hiB  case,  when  a  reservation  is  ^^) 
made  upon  an  estate  that  passeth  by  livery,  the  same,  hw  it  is,  if 
a  man  at  this  day  doe  bargaine  and  sell  his  land  by  deed  apdented 
and  inrolled  according  to  the  statute,  a  rent  may  be  reserved 
thereupon ;  for  albeit  on  use  had  ovely  passed  hy  the  cQnupo» 
tew,  yet  now  by  the  afta^ute  of  97  H-  8.  cm>.  10,  the  use  and  ^ 
possession  passe  together,  and  so  it  was  a^u^ed*    *  And  ao  it  *  ^^.'  ^  ^ 
IS  of  a  grant  of  a  reversion  or  remahuler,  im^  ai^  otheir  con-  ^nc^^ter"*" 
veyaace  of  lands  or  tenemeiits,  whereby  any  estate  doth  passe.      Wickj&Tillaid. 


Sect  218. 

ALSOj  if  a  fitun  seised  of  certaine  land  grant,  by  a  deed  poll,  0r  by 
indenture,  a  yearely  rent  to  be  issuing  out  of  t fie  same  land,  to  another 
in  fee,  or  in  fee  taile,  or  for  terme  of  life ,  Sfc.  with  a  clause  ofdistresse,  ^c. 
then  this  is  a  rent  charge;  and  if  the  grant  be  without  clause  of  distress^ 
then  it  is  a  rent  secke*  4^^  note,  that  rent  secke  idem  est  quod  redditus 
siccus;  for  that  no  distresse  is  incident  unto  it. 


**  QEI8ED  fjfland:'    [x]  Note,  that  a  rent  caimol  be  gnnted  H  39  ¥. 3-  tH. 

^  out  ofapischary,  a  common,  an  advowson,  or  such  like  >ci>i5ac- i.po- 

iBCOvporeal  inhentaauses,  but  out  of  lands  or  tenements  wher^unto  p^  q^  ^^^ 

ihe  grantee  may  have  recourse  to  distre^me,  or  which  may  be  (Aat  47.  a. 

put  m  view  to  Uie  recoignitors  of  an  assise^  as  hath  beene  said  149. «.  Vau^ 

before  in  this  chapter.    And  though  it  be  out  of  lands  or  tene-  ^'  ^'^) 

ments,  [z]  yet  it  must  be  out  of  an  estate  that  passeth  by  the  Xi^i^^'^^^ 

conv^ance  (as  by  all  Littleton*^  examples  appeareth),  and  not  33  h,  $,  ^'^' 

out  of  a  right :  as  if  the  disseisee  rdease  to  the  disseisor  of  land,  50  £.  3. 9. 

reserviog  a  rent,  the  reservation  is  void,  et  sic  de  simil^HS.  8  £.  4. 8. 

5  £.  3.  lines  1. 

•<  Gr^nt  hy  deed/*    •  Also  a  man  may  have  a  rent  by  pre-  J^  k^^s7^ 
scdption.  ai  h.  6. 8.  temiL 

£.  1.   As*.  4a. 

<^  Bent  secke  idem  est  quod  redditus  siccus/'    This  needs  no  l.|^^  ^ 
^}q)lani^on,  for  Littleton  expounds  it  himselfe.  (Ail^iVi^ 

Sect.  6  Co.  58.) 

f  1 )  Se^  further  as  to  this  difference  between  a  re-entry  to  avoid  an  estate 
9fDd  an  entry  to  distraiOj  the  second  pqint  iu  lAaund's  case  above  cited,  and 
Crilb.  on  fiehts  73. 

21K4 
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(CJ^  Sect.  219.  ri44T 

j^LSO,  if  a  man  p-ant  by  his  deed  a  rent  charge  to  another,  and  the 
rent  is  behind^  the  grantee  may  chuse^  whHher  he  will  sue  a  writ  of 
annuity  for  this  against  the  grantor,  or  d^reinefor  the  rent  behindc,  ami 
the  distresse  detaine  until  he  be  pavd.  But  he  cannot  do,  or  have,  both 
together,  tfc.  For  if  he  recovers  by  a  writ  of  annuity,  then  the  land  is 
dlscliarged  of  the  distress,  b^c.  And  if  he  doth  not  sue  a  writ  of  anmoty, 
but  distreine  for  the  arrerages,  ana  the  tenant  sueth  his  replevin  (soa 
replegiare),  and  then  the  grantee  avow  the  taking  of  the  distresse  iu  the 
land  tn  a  court  of  record,  then  is  the  land  charged,  and  the  person  of  the 
grantor  discharged  of  the  action  of  annuity, 

(7  Co.  94.  «<   T>E NT  charge.*'    Here  it  appearetfa  by  Littleton,  that  this 

1  Ro.  Abr.337.)      -^^  mimdfacie  is  a  rent  charge,  whereof  in  this  chapter  shall 

be  spoKen  more  at  large. 
And  so  it  is  of  a  rent  secke. 

"  A  man  erani.'*  Put  case,  that  A,  be  seised  of  lands  in  fee, 
and  he  and  B.  grant  a  rent  charge  to  one  in  fee,  this  primdfade 
is  the  grant  of  J.  and  the  confirmation  of  .H.  but  yet  the  grantee 
fa]  16  £.2.  may  have  a  writ  of  annuity  against  both,  [a]  Two  men  mni 
tit.  Annoity  47.  ^q  annuity  of  twenty  pounds  per  annum  to  another,  althooCT  the 
^  *C  ^Q  ^^^  persons  be  several],  yet  he  snail  have  but  one  annuity.  But  if 
1  Ro.  Abr.8g5.  ^^^  grant  be,  Migamus  nos,  et  uirumque  nostrum,  the  grantee 
Hob.  59.  may  have  a  writ  of  annuity  against  eiUier  of  them ;  but  he  shall 

Plowd.  439.)      have  but  one  satisfaction. 

<'  A  writ  qfannuitie"  is  a  writ  for  the  recovery*  of  an  annuity, 

rn  n      &:  ^^^  '^^  annui^  is  a  yearly  payment  of  a  certaine  summe  of 

Stnd  ^3.  money  granted  to  another  m  fee  for  life  or  yeares,  charging  the 

17  £1.  Dyer  person  of  the  grantor  onely.     [c]  But  not  only  the  grantee,  but 

344.  b.  nis  heire  and  his  and  their  grantee  ( 1 ),  also  shall  have  a  writ  of 

45  £•  3'  annuity,     [d]  But  if  a  rent  charge  be  granted  to  a  man  and  his 

^^n^  h*^  llw  l^^res,  he  shall  not  have  a  writ  of  annuity  against  the  heire  of  the 

301.  F.  N.  B.  162.  a.)  [c]  3  £.  6.  Dyer  65.  And  Sergeante  Bendloes  reportcth,  Aat 
so  was  the  •pinioD  of  the  Court,  [d]  a  H.  4.  13.  Dyer  17  EUs.  344.  b.  (10  Co.  laS. 
Hob.  58.    Plowd.  457.  a.    1  Ro.  Abr.  936.) 

grantor. 


( 1 )  Formerly  it  was  doubted,  whether  an  annuity  was  assignable,  though 
assigns  were  mentioned  in  the  grant ;  the  argument  being,  that  it  was  a  mere 
personal  contract,  and  therefore  a  chose  in  action.  See  the  cases  in  a  Vin.  Abr. 
515,  and  3  Yin.  Abr.  151.  But  in  a  case  in  C.  B.  3  Cha.  1  this  objection, 
which  in  strictness  of  law  carried  force  with  it,  was  over-ruled.  Gerrard  v. 
Boden  Hetl.  80.  It  seems  too,  that  naming  assigns  is  not  essential  to  the 
making  an  aisnui^  assignable,  the  principle  of  tne  objection  to  its  bdng  so 
being  the  same,  whether  assigns  are  mentioned  or  omitted.  However,  F^rkias 
in  the  special  case  of  an  annuity  pro  consilio  impendendo  requires  naming  o£ 
assigns.  Perk.  s.  101.  Even  then  too  he  questions  the  annuity  being  assign- 
able. But  this  was  settled  in  Maund's  case,  7  Co.  38.  b.  one  point  resolved 
being,  that  express  words  would  make  such  an  annuity  assignable. — [Note  236.] 
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mntor,  albeit  he  hath  aasets,  unless  the  grant  be  for  him  and  his 
heires  (a). 

^*  May  chuse.**  The  grantee  hath  election  to  bring  a  writ  of 
annuity,  and  chargine  the  person  one! j  to  make  it  personall ;  or 
to  distraine  upon  me  land,  and  to  make  it  reall. 

But  if  a  man  grant  a  rent  charge  to  a  man  and  his  heires,  (i  Co.  3O,  and 
and  *  dieth,  and  his  wife  bring  a  writ  of  dower  against  the  heire,  ^^'  ^3*) 
the  heire  in  barre  of  her  dower  claimes  the  same  to  be  an  an- 
nuity and  no  rent  charge;  yet  the  wife  shall  recover  her  dower; 
for  he  oannot  determine  his  election  by  claime,  but  by  suing  of 
a  writ  of  annuity  (as  Li^^on  saith),  neither  (An  the  heir  have 
after  the  endowment  an  annuity  for  the  two  parts ;  for  that  should 
not  be  according  to  the  deed  of  grant,  for  either  the  whole  must 
be  a  rent  charge,  or  the  whole  an  annuity.    But  Littleton  is  to 
be  understood  with  some  limitation:  [e]  tor  of  a  rent  granted  [e]a9Ass.p.aa. 
for  owelty  of  partition,   a  writ  of  annuity  doth  not 

[14571  ^^®'  because  it  is  of  the  nature  of  the  land  (^  de- 
J  Bcended.  Also  of  such  a  rent  as  may  be  granted  without 
a  deed  a  writ  of  annuitie  doth  not  lie,  though  it  be 
granted  by  deed. 

[y*]  ^^^  ^^^  it  is  to  be  noted,  that  there  is  no  election  given  r/]  SirRowlaod 
of  two  severall  Uiings,  as  if  die  grant  were  of  an  annuitie  or  a  Heyw«^'«caae. 
robe  yearely,  &c.  for  there  the  grantor  hath  election  at  the  day  ^^'  |^ 
to  deliver  which  he  would.    But  here  are  two  remedies  given  ^t  E.  3. 10.  t. 
for  one  yearely  summe,  and  consequently  the  grantee  shidl  at  a  H.  4.  it. 
any  time  have  election  to  take  which  of  the  remedies  he  will;  6H.  4. 10. 
for  in  all  cases  where  severall  remedies  be  £[iven,  the  party  to  ^^J^-  ^-  io- 
whom  the  law  giveth  the  remedies,  it  giveth  mm  withall  election  ^1  £%^55.  b. 
to  take  which  of  the  remedies  he  will.  1  £.  5. 1. 

F.N.  B.  m. 

"  But  he  cannot  do,  or  have,  both  together.''  For  then  he  g^wd.4«g. 
sliould  recover  one  thmg  twice,  which  should  be  a  double  charge  ^  pj|j  ^^^  ' 
to  the  grantor.  446.  '^y,  'yas. 

Note,  as  to  elections,  these  diversities  following:  (1)  Hob.  58.) 

First,  when  nothing  passeth  to  the  feoffee  or  grantee  before  ?^?'^'^?'  . 
election  to  have  the  one  thing  or  Uie  other,  there  the  election  S      53»''^^ 
ought  to  be  made  in  the  life  of  the  parties,  and  the  heir  or     ^^ 
executor  cannot  make  election.    But  when  an  estate  or  interest 
passes  immediately  to  tliefeofiee,  donee,  or  grantee,  there  election 
may  be  made  by  Uiem,  or  by  their  heirs  or  executors. 

Secondly,  when  one  and  the  same  thing  passeUi  to  the  donee 

or 

*  The  fecrdt,  tbe  grantee  of  the  rent  charge,  $eem  to  be  here  requmie  to  the  tente  of  the 
fHumge.    Su  Mr.  Aftw't  Inlr.  p.  1 15, 1 16. 


(3)  The  reason  is,  because  our  law  presumes,  that  it  is  not  intended  to  in* 
elude  the  heir  in  the  obligation,  where  he  is  not  named ;  and  consequently,  in 
the  case  supposed  by  lord  Coke,  it  is  too  late  to  elect  to  make  the  rent-charge 
an  annuity  after  the  death  of  the  grantor.  See  post.  383.  b.  384.  b.  386.  a. 
10  Co.  128.  a.  Vin.  Abr.  AnntUty,  B.  But  this  reasoning  fails  in  application, 
if  the  grantor  of  the  annuity  is  a  body  politic,  and  as  such  hath  perpetual  conti- 
nuance. Therefore  an  annuity  eranted  by  the  king  will  bind  ms  heirs  and 
successors,  thoug^h  not  named,  his  political  capaci^  never  dying,  but  havhig 
continuance  in  his  successor ;  and  so  it  was  adjudged  the  15th  of  Elizabeth  in 
sir  Thomas  Wroth's  case.    Plowd.  455^— [Note  337O 

( 1 1  Lord  Coke  extracts  the  six  following  rules  concerning  election  verbatim 
ffom  his  own  ReporU.    See  9  Co.  36.  b. 
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dr  erQiit9e»  tad  the  donee  or  grantee  hafth  election  in  vbat 
or  degree  he  will  take  this,  there  the  interest  passeth  immediately^ 
and  the  partie,  his  heires,  or  executors,  may  make  election  when 
diey  will. 

Thirdly,  when  election  is  given  to  severall  persons,  tfaeie  the 
first  election  made  by  any  of  the  persons  shall  stand. 

Fourthly,  in  case  an  eleotion  be  given  of  two  severall  things, 
alwaies  he,  which  is  the  first  agent,  and  which  ought  to  do  ttie 
first  act,  shall  have  the  election.  Aa  if  a  man  granteth  a  rest  of 
(iRo.  Abr.735.  twentie  shillings  or  a  robe  to  one  and  to  his  heirea,  the  grantor 
pT^  d^6^  t  ^^^^  ^^^  ^  election ;  for  he  is  the  first  ageat,  by  pavnae&t  of 
i4&!a.Hob!i74)  ^  ^^^*  ^^  deliverio  of  the  other.  So  if  a  man  maketh  a  Isase, 
•  9  £.4.36.6.  rendering  a  rent  or  a  robe,  the  lessee  shall  have  the  electkm 
13  £.  4. 4.  b.  oa^  gwd  mpra^  And  with  this  agree  the  bookca  in  the 
^  i^^^'  ^'  *  margent  [g]  Butif  I  give  unto  you  one  o£mj  hoisea  in  my 
^Ti  A^p%.  '^'^^  ^^^  y^^  ^^  ^^^  ^^  election;  for  you  shaU  be  the 
39  Am.  65.  ^'^  agent  by  taking  or  seisure  of  one  of  them.  And  if  one 
3£.  3.  tit  grant  to  another  twentie  loads  of  haciU  or  twentie  feada  of  maple 
Am.  175.  to  be  taken  in  his  wood  of  IX  there  the  ^[laatee  ah^ll  have 

^i£- 3-  ^^'        election;  for  he  ou^t  to  do  the  finst  act,  tfiL  to  fell  and  take 

gCo.  a6r4i.)    ^^  same. 
]ftH.y.,aa-«-      Fifthly,  when  the  thing  mated  is  of  things  annuaU,  and  are 
to  have  oontinuanco,  there  the  election  remaineth  to  the  grantor, 
(14  cane  where  the  law  giveth  to  him  eleetion)  aa  well  after  the 
day>  aa  befeie«     Otherwise  it  is  when  the  things  are  to  be  per- 
(Ant  SQ.  b.        formed,  umca  vice.    And  therefore  if  I  grant  to  another  for  life 
6  Co.  4a.)  an  annuitie  or  a  robe  at  the  feast  of  Baster,  and  both  are  hdiind, 

the  grantee  ouaht  to  bring  his  writ  of  annuitie  in  the  disjunctive ; 

for  if  he  bring  his  writ  of  annuitie  for  the  one  onely,  and  reoever, 

this  judgment  shall  determine  his  f  election  for  ever;  fcnr  he  shall 

never  have  a  writ  of  annuitie  afterwards,  but  a  scire  Jacias  upon 

the  said  judgement.     Which  reason,  Fitsjurbettf  in  his  Natura 

£rivti4iii(a)s  not  observing,  held  an  opinion  to  the  contrarie. 

5  \^  ^'  ^jj    But  if  I  contract  with  vou  to  pay  unto  you  twentie  ahillings  or 

tte  othertw-  *  ^^9^®  **  *^  ^^^^  ^^  Easter,  after  the  feast  you  may  bring  an 

said  bMkes.        action  of  debt  for  the  one  or  for  the  other. 

(Plowd.  6.  Sixthly,  the  feoffee  by  his  act  and  wrong  may  lose  hia  election, 

1  Ro.  Abr.7«6.)  and  give  the  same  to  the  feoffor.     As  9  one  mfiMiffe  another  of 

two  acres,  to  have  and  to  hold  the  one  for  life,  and  the  other  m 

tailcy  and  he  before  eleotion  maketh  a  feofiment  of  both;  in  this 

case,  the  feoffor  shall  enter  into  which  of  them  he  will,  for  the 

act  and  wrong  of  the  feoffee  (3). 

'<  yhe  recooers  6y  a  torit  ofannuitiff  tkea  the  land  is  ditckirpd 
of  the  distress"    Here  is  to  be  obaerved,  that  this  detenvdnaUon 
of  th^  election  of  the  grantee  must  be  by  action  or  suit  in  court 
IK]  17 H.  Djcr  of  record;  [A]  for  albeit  the  grantee  distreine  for  the  rent  yet 
344r  k.  be  may  bring  a  writ  of  annuitie  and  disdiarge  the  land.    And 

ri  P  w  «        Lktleton  putteth  his  c^se  here  surely  upon  a  recoverie  in  a  writ 
i5«  i.  ^  annuitie.    [1]  But  if  the  |prantee  doth  bring  a  writ  of  annuitie, 

a  H.'  7.  83  b-  ""^ 

t  Slwil4  itfutUmj  iruUnd  of  bis?    See  Mf. Rkao's Inlr. p.  \  18. 

•  

'       Willi     'III'  'I       .1.        fia.-?^^-  --!>  ...I. 

(a)  SeeF.  N,B.i5«.  G. 

(3)  But  if  «lie  jsprant  be  to  hold  one  acre  forHfeand  iike  other  in  fee,  and 
donee  makes  feo&ient  alone  acre  only,  it  is  M  election  to  have  tfcefee 
of  that;  a«d  this  being  lawful  nothing  is  ftdeited.    Perk.  s.  78.    Plowd-  &b. 

-4Note  338.] 


^  Inst.  139.) 
GiaovlL  }ib.  !««• 
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and  at  the  retume  thereof  appeare  and  count,  this  is  a  detor- 
mmation  of  his  election  in  a  court  of  record,  albeit  he  never 
proceedeth  any  further,  [it]  As  if  a  wife  be  endowed  ex  assensu  Wj^  ^-  ^ 
patriSf  and  Uie  husband  dieth,  the  wife  hath  election  either  to  ^^^^  "S*- 
nave  her  dower  at  the  common  law  or  ex  asseusu  vatris  (4^;  if 
she  bring  a  writ  of  dower  at  the  common  law,  and  count,  albeit 
she  recover  not,  yet  shaU  she  never  after  claime  her  dower  ex 
assensu  patris,  ^ 

[I]  So  if  the  grantee  bring  an  assise  for  the  rent,  and  make  his  [0  10  £.  4*  i7« 
plaint,  he  shall  never  afler  bring  a  writ  of  annuitie.  But  the 
purchasing  of  a  writ  of  annuitie,  and  entrie  of  it  in  court  of 
record,  or  of  an  assise,  is  no  determination  of  the  election ;  be- 
cause an  estrauger  may  purchase  a  writ  in  the  name  of  the 
grantee,  and  enter  it  of  record:  but  if  the  grantee  appeare  there- 
unto, &c.  then  this  doth  amount  to  a  determination  or  nis  election, 
as  hath  been  said. 

t  14571      C^  "  ^^  replemn  (son  replegiare)."   IMiktan  spake 
1^    J  immediately  before  of  a  xmrU  rf  annuiiiff  but  here  he 

saith  his  replevin;  because  goods  may  be  replevied  two  ^  *^ 

manner  of  wayes,  viz.  by  writ,  and  that  is  by  the  common  law,  or  w  1  ca^^e'i? 

by  the  pleint,  and  that  is  by  the  statutes  for  the  more  q>eedy  w!a!ca.39.   * 

having  againe  of  the  cattell  and  goods.     A  replegiare  lyeth,  as  Fleta,  lib.  a, 

Litticton  here  teacheth  us,  where  goods  are  distreined  and  im«  ca-  40* 
pounded,  the  owner  of  the  goods  may  have  a  writ  de  replegiari 
JaciaSi  whereby  the  sherife  is  commanded,  taking  sureties  in  that 

behalfe,  to  redeliver  the  goods  distreined  to  the  owner,  or  upon  /i>octt  piwi' 

complaint  made  to  the  sherife  he  ought  to  make  a  replevy  in  31^) 

the    [county].     Replegiare  is  compounded  of  re  and  plegiare^  21 H.  6.  lie- 

as  much  as  to  say,  as  to  redeliver  upon  pledges  or  sureties;  and  twmedcVic.17. 

in  the  statute  of  Marlebridge,  delioerare  is  used  for  replegiare,  (Post- »^>*) 

[m]  And  the  sherife  ought  to  take  two  kinde  of  pledges,  one  by  [m]W.  9.ca.9, 

the  common  law,  and  they  be  plegii  de  prosequendo^  and  another  Fieta,  lib.  4* 

by  the  statute,  viz.  ple^i  de  retamo  habenio.     Vide  Sect.  58,  ca-5-4H.6.i5. 
what  things  may  lawfully  be  distreyned,  whereupon  a  replegiare 
may  be  sued.    The  formes  o^  the  writ  you  shall  reade  in  the 

Register  and  F.  N.  B  «  •Reg.F.N.Bk6ai 

[n]  It  is  a  generall  rule,  that  the  plaintife  must  have  the  rn]3£.3.74. 

property  of  the  eoods  in  him  at  the  time  of  the  taking,     [o]  But  o  H.  4  3.  &  39. 

yet  if  the  gooos  of  a  villeine  be  distravned,  the  lord  of  the  ^^A^i^ 

villeine  shall  have  a  replevy ;  because  tne  bringing  of  the  re-  ^®         *^' 

plevy  amounts  to  a  clayme  in  law,  and  vests  the  pr(merty  in  the  ^1  33 1^  3- 

Elaintife.    But  in  that  case  if  the  goods  of  the  villeine  be  taken  ^E%  ^8 

Y  a  trespasse,  the  lord  shall  have  no  replevy;  because  the  9H.6.35. 

villeine  had  but  a  right.  F.  N.  B.  69.  f, 

6  H.  7.  9.      19  E.  3.     Ba^  39. 

[p]  But  there  be  two  kinde  of  properties;  a  generall  propertie,  [p]  42  £.  3.  la 
which  every  absolute  owner  hatn;  and  a  speciall  propertle,  as  11  H.  4. 17.  93. 
goods  pledged  o^  taken  to  manure  his  lands,  or  the  like;  and  of  47^  3<  i^* 
both  the^e. a  replegiare  doth  lye.  7R  ^17^' 

(3  Ro.  Abr.  430.      Plowd.  534.)      Marlbr.ca.  ai. 

And  albeit  it  be  provided  by  the  9i$t}MofMurlebridg^  [cqp.  41.] 

gnod 


••^■••■^^■.^-••^^^•■•^••••^■^r^** 


(4)  See  ace.  before  Sect  41. 
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qubd  vicecomes  post  querintoniam  inde  sibijactam  ea,  sine  impedi- 
mentQ  vel  contradictione  ejus  qui  dicta  averia  ceperity  delioerare 
Iq]  30  E.  3.  aa.   possity  S^c,  [q]  yet  where  the  defendant  claimes  property,  the 
31  ^-  3'  sherife  cannot  proceed;   for  it  is  a  rule  in  law,  that  property 

^'*^^^^'8^  ought  to  be  tryed  by  writ.  And  therefore  in  that  case  where 
31  H.^6.^  ^^  ^^^  tryall  is  by  pleint,  the  plaintife  may  have  a  writ  de  proprietate 
Prop.  Prob.  5.  probandd  directed  to  the  sherife  to  trie  the  yropertie ;  and  if 
1  £.  4-  9-  thereupon  it  be  found  for  tlie  plaintife,  then  tlie  sherife  to  make 

sfi  E.  4.64.  deliverance  (for  so  be  the  words  of  the  writ);  and  if  for  the  de- 
ai  e\4 '66*^*'^  fendant  he  can  no  further  proceed.  But  that  is  but  an  enauest 
(a  Ro.  Abr.  ^^  office ;  and  therefore  if  thereby  it  be  found  against  the  plain- 
431.)  tife,  yet  he  may  have  a  writ  of  replevy  to  the  sherife;  and  if  he 

returne  the  claime  of  propertie,  &c.  yet  shall  it  proceed  in  the 

court  of  common  pleas  where  the  property  shall  be  put  in  issue 

and  finally  tried.    And  the  sherife  may  take  a  pleint  upon  the 

said  BfA  out  of  the  county,  and  make  replevyn  presently;  for  it 

should  be  inconvenient  for  the  owner  to  forbeare  his  cattell  till 

the  county  day. 

H  5^3-  38-         [r]  It  IS  to  be  noted,  that  a  man  cannot  claime  propertie  by 

*7E^*P         ^*^  bailife  or  servant;  and  the  reason  is,  for  that  it  the  clayme 

Prob.  6.     ^^^   ^^  ^^^  ^^  ^^  ^^^  ^^  ^^^^  ^^  fined  for  his  contempt,  which  the 

lord  cannot  be  unlesse  he  maketh  clayme  himself;   for  nemo 
puniiur pro  dieno  delicto  (l). 
34H.6.47.  In  a  speciall  case  a  man  may  have  a  replevyn  of  goods  not 

distreyned.    As  if  the  mesne  put  in  his  catteli  in  lieu  of  the  catteD 

of  the  tenant  paravaile,  that  ne  is  bound  to  acquite,  he  shall  have 

a  replevyn  of  those  catteli  tliat  never  were  distceyned. 

31  E.  3.    Gage       If  a  man  by  his  deed  grant  a  rent  with  clause  of  distresse,  and 

deliver  5.  grant  further,  that  he  shall  keep  the  goods  dlstreyned  against 

gages  and  pledges,  untill  the  rent  be  payd,  yet  shal]  the  sheriff 

(Post.  a8a.  b.      replevy  the  goods  distreyned ;   for  it  is  against  the  nature  of 

boct.  &  Stud,     such  a  distrcsse  to  be  irreplevisable,  and  by  such  an  [invention J 

lag-b.)  jj^g  currant  of  replevyns  snould  be  overthrown  to  the  hindrance 

of  the  commonwealth;  and  therefore  it  was  disallowed  by  the 

whole  court,  and  awarded  that  the  defendant  should  gage  de- 

Bracton,  lib.  4,    liverance,  or   else  go  to  prison.     And  Br  acton  is  of  Sie  same 

to. 333.8.  &b.     opinion;  for  he  saith,  Eodem  modo  de  vid  obstructd^  per  breve  quod 

justiciet  propter  communem  utilitatemy  ne  transeuntes  ire  diu  km- 

pediantury  quia  hoc  esset  commune  damnum  ;   et  in  hoc  vicecomes 

et  justiciarii  Jaciant  sicut  super  detentionem    averiorum  contra 

vadium  plegiiy  propter  communem  utUitatem^  ne  animalia  diu  in* 

clusa  pereant;  which  in  mine  opinion  is  an  excellent  point  of 

learning. 

a8  E.  3.  ga.  If  the  beasts  of  divers  several!  men  be  taken,  they  cannot  jojne 

3 fl-4-  !«•  in  a  repleg,  but  every  one  must  have  a  scverall  replevyn  (a).    And 

aE  i^M^'       so  in  a  replevyn  it  is  a  good  plea  to  say,  that  tne  proper^  is  to 

(5  Co.  19.  a.)     ^^  plaintife  and  to  a  stranger;  and  where  there  be  two  plaintifes, 

that  the  property  is  to  one  of  them. 


(1 )  This  is  explained  to  be  intended  only  in  respect  to  the  county  court ;  for 
in  the  king's  bench  the  bailiff  is  not  liable  to  a  fine ;  and  therefore  it  has  been 
held,  that  there  one  may  make  conusance  and  claim  property  by  a  bailiffl  Adj. 
in  Hamstead  v.  Oldham,     i  Lev.  90.  and  s  Keb.  441. — [Note  9^] 

(3)  But  in  favour  of  liberty,  the  law  permits  two  to  join  in  suing  the  writ  de 
homine  repkgiando.    F.  N.  B,  66.  F.— [Note  240;] 


L.  2.  C.  12.  Sect.  220.        Of  Rents.  [145.  b.  146.  a; 

There  is  also  a  writ  de  homine  rtplegjiando.    But  Littleton  is  Regist.  fol.  133, 

ready  to  give  you  further  instruction:  therefore  heare  him.  Bract,  fo.  lai. 

•^       *^      "^  &  154.  W.  1. 

ca.  u .       Fleta,  lib.  2,  ca.  q.      F.  N.  B.  66.  b. 

"  And  avow  the  taking,  Sfc>  in  a  court  of  record.**  Here  it 
appeareth,  that  an  avowry  in  a  court  of  record,  which  is  in 
nature  of  an  action,  is  a  determination  of  his  election  before 
any  judgement  given  (3).  And  this  is  a  good  proofe  of  that, 
whicii  hath  beene  formerly  said  of  the  writs  of  annuity  and 
assise  (4). 

LI 461  C^  Electio  semd  facta  et  placitum  testatum  non  patitur  ax  H.  6. 34. 

^    J  regresium.    _  .  ^h7T 

Quod  semel  placuit  in  dectionibus  amplitu  dispHcere  non  *    '   '  ^ 
potest. 

If  a  rent  charge  be  granted  to  A.  and  B,  and  their  heires  ;  A* 
distrejmeth  the  beasts  of  the  grantor,  and  he  sueth  a  replevin  ; 
A*  avoweth  for  himselfe,  and  maketh  condsance  for  JB.;  A.  dyeth 
and  B,  surviveth :  B,  shall  not  have  a  writ  of  annuity ;  for  in 
that  case,  the  election  and  avowry  for  the  rent  of  A.  barreth  B. 
of  any  election  to  make  it  an  annuity,  albeit  he  assented  not  to 
the  avowry. 

But  here  is  another  diversity  to  be  observed  betweene  the  case  (a  Co.  36.  b.) 
aforesaid  of  the  grant  of  the  rent  where  he  (as  hath  beene  said) 
may  make  it  either  reall  or  personall,  and  when  a  man  may  have 
election  to  have  severall  remedies  for  a  thing  that  is  meerly 
personall  or  meerly  reall  from  the  beginning.     As  if  a  man  may  98  £.  3. 98.  b. 
nave  an  action  of  account  or  an  action  of  aebt  at  his  pleasure,  ^7£*3*%)'^* 
and  he  bringeth  an  action  of  account  and  appeare  to  it,  and  \^{2^  \ 
after  is  nonsuite,  yet  may  he  have  an  action  of  debt  aflerWards;        *  ^  ^^ 
because  both  actions  charge  the  person.     The  like  law  is  of 
an  assise,  and  of  a  writ  of  entry  in  the  nature  of  an  assise,  and 
thfilike 


Sect.  220. 

j^  LSOyif  a  man  would  that  another  should  have  a  rent  charge  issuing 
^^  out  of  his  land,  but  would  not  that  his  person  be  charged  in  any  manner 
hy  a  writ  of  annuity,  then  he  may  have  such  a  clause  iti  the  end  of  his 
deed.  Provided  alwaies,  that  this  present  writing,  nor  any  thing  therein 
specified,  shall  any  w^y  extend  to  charge  my  person  by  a  writ  or  an 
action  of  annuity,  but  only  to  charge  my  lands  and  tenements  with  the 
yearely  rent  aforesaid,  &c.(i)  [Proviso  semper,  qu6d  praesena  scriptum^ 
nee  aliouid  in  eo  specificatum,  non  aliqualiter  se  extendat,  &.c.  *]  Then 
the  land  is  charged,  and  the  person  of  t/ie  grantor  discharged. 

BY 

*  In  the  ori^nal  tf  UttUton  the  pnvko  ts  in  Latin.    See  lord  CMt  remark  on  the  double 
n^^Hoe,  past,  146.  b,  \ 


3)  Acc.  post.  268.  a.    F.  N.  B.  152.  A. 

See  ante  145.  a. 

For  the  operation  of  this   sort  of  provisof   see    Dy«   2^2.  a.  and 
o.  72,  a* 


■ti 


146.  a.  146-  b.]        Of  Rents.  L.  2.  C.  12.  Sect.  220. 

D  Y  this  Section  it  appeareth,  that  when  in  a  generall  grant  the 
law  doth  give  two  remedies,  that  the  grantor  may  provide 

that  the  grantee  shall  not  use  one  of  them  and  leave  the  part)-  to 
38 H.  8.  Dier.  the  Other  (a).  But  where  the  grantee  hath  but  one  remedv, 
?iib  *7i  ^  ^ere  that  remedy  cannot  be  barred  by  any  proviao;  forroch  a 
C  o  .  72.;         pf  oviso  should  be  repugnant  to  the  grant. 

(1R0.Abr.aa7.       «  WUh  the  yeard%i  rent,  Sfc"     Here  by  fS^cJ  and  tbeconse- 
Hutt.  33.)  i|aent  of  this  Section  be   implyed  divers  excellent  points  of 

learning,  viz.  If  a  man  by  his  deede  granteth  a  rent  charge  out 
of  the  mannor  of  Dale  (wherein  the  grantor  hath  nothing)  with 
Soitwesreaohr-  ^uch  a  proviso  that  it  shall  not  charge  his  person;  albeit  the 
edby^cjustket  repugnancie  doth  not  appeare  in  the  deed,  vet  the  profiso  taketh 
jastice  SpUman  ^^^y  ^®  whole  effect  of  the  grant,  and  therefore  is  in  judge- 
KDorteth.  ment  of  law  repugnant ;  for  upon  the  matter  it  is  but  a  grant  of 

9  H.  6. 53.         an  annuity,  provided  that  it  shall  not  charge  his  person  (3).  For 

#hich  cause  our  author  putteth  his  <5aae  of  a  rent  chsx]ge  isiuiiif 
truly  out  of  land.  But  if  a  man  by  his  deed  grant  a  rent  chargt 
out  of  land,  provided  that  it  shall  not  diarge  the  land,  albeit  the 
grantee  hath  a  double  remedy,  as  hath  .beene  ssid,  jet  the 
proviso  is  repugnant ;  because  die  land  is  expresly  chttged  vith 
the  rent,  but  the  writ  of  annuity  is  but  implyed  in  the  graot,  vd 
therefore  that  may  be  restrtuned  without  any  repugnsnde,  and 
sufficient  remedy  left  for  the  grantee;  for  which  cauM  our 
author  putteth  his  case  of  the  restraint  of  bringing  a  viit  of 
GElis.  Dieraa7.  annuity.  And  yet  in  some  cases  where  there  is  a  pro- 
(4  Co*  49*  ••       viao  g:^  in  the  deed  that  the  grantee  shall  not  in  any  r]46l 

Post.  162.  a.)      witOBtandmg  the  person  of  the  grantor  shall  be  ohaiged. 

As  if  a  man  grant  a  rent  charge  out  of  certatne  lands  to  another 
for  life,  with  such  a  proviso;  the  rent  ia  behinde;  the  gnoue 
dyeth ;  the  executors  of  the  grasitee  shall  have  an  action  of  ^ 
against  the  grantor,  and  charge  his  person  for  the  srreisfK  ^ 
the  life  of  uie  grantee ;  because  the  executors  have  m  ff^ 
remedy  against  Sie  grantor  for  the  arrerages ;  for  distreine  they 
cannot,  because  the  estate  in  the  rent  is  determined,  aod  the 
proviso  cannot  leave  the  executors  without  remedy,  as  appetf^^^ 
by  that  which  hath  beene  said  (1).  And  therefore  our  autb?f 
putteth  his  case  of  a  rent  charge  continuing.  And  here  is  to  be 
(Poit.ao3.  b.  observad,  that  this  word  (prooiso)  hath  divers  operations.  Sooe- 
t  Co.  70.  a.)       time  it  worketh  a  qualification  or  limitation,  and  so  it  is  ^^'^ 

heVe,  and  often  in  our  bookes;  sometinne  a  condition;  ^ 
sometime  a  covenant :  whereof  you  shall  reade  more  hereancr* 
Sect  320. 


■ 

3a  Ass.  p.  1.  «  In  the  end  of  his  deed!"     Here  Littleton  putteth  his  case"  t: 

Vide  Sect.  384.  "^  ^ 

(Cro.  Ella.  B37.      1  Bo.  Abr.  590.      Mo.  611.) 


ooe 


(2)  See  post.  386.  a.  & b.  393.  a. 

(g)  Ace.  m  Brediman*«  case,  6  Co.  58.  b.        .  ^. 

(1)  At  first  this  may  seem  contradicted  by  Hhe  statute  of  32  H.  ^  ^j;' 
according  to  the  recital*  of  which  the  executors  of  tenant  for  life  of  a  ^^|||[f^[ 
had  no  remedy  at  common  law  for  arrears  due  to  their  testator.    But  j^J^^ 
in  another  place  observes,  that  the  preamble  of  3a  H.  8.  shodd  **f  •""f^*!^ 
to  apply  not  to  tenant  for  his  life  only,  but  to  tenant  ptcr  asttrt  w>,  so^** 
cestui  que  vie  lives.    Post.  162.  a,— [Note  241.  ] 


L.  2.  C.  12.  Sect,  221.  Of  Rents.  Il46.  b. 

•one  deed.  But  though  the  grant  be  generall,  and  want  such  a 
proviso,  yet  may  the  grantee  by  another  deed  by  *waj  of  defea- 
sance grant,  that  he  shall  not  charge  the  person  of  the  grantor^ 
and  that  if  he  bring  a  writ  of  mnuity,  that  the  rent  diall  cease. 

"  Nee  aliquid  in  to  specificdtum^  non  aliaualiter  se  ejftendat,  Sfc** 
Here  is  to  be  observed  a  double  negative,  nee,  and  non,  which 
m  gratnmaticall  construction  amounteth  to  an  affirmative;  foY 
Negatio  destruit  negationemj  et  ambo  Jitciant  qffitmaHvum.     Yet 
the  law,  that  principdly  respecteth  substance,  doth  judge  the 
proviso  to  be  a  negative  according  to  the  intent  of  the  parties, 
and  not  according  to  grannnatican  construction,  to  the  end  thfe 
proviso  may  take  efiect;  and  the  like  you  shall  &ide  hereafter  in 
LMeton*.      Mala  grammatica  non  vitiat  cartam.     Here  our  *Lib. 3. cap. 
author  putteth  his  case  of  one  grantor.    Put  then  the  case,  that  dcCondic. 
A.  and  B.  being  joyntenants  of  lands  in  fee  by  their  deed  grant  f^r^L^ 
'a  rent  charge  out  m  those  lands,  provided  that  the  grantee  shall  j^qi,,  igl.Cro^ 
not  charge  the  pereon  of  j^.  in  this  case  if  the  grantee  bringeth  Cba.^.) 
a  writ  of  annuity,  he  must  charge  the  person  of  S,  only. 


Sect  221. 

yd  LSO,  if  oHe  make  a  ^ed  m  this  manner,  that  tjf  A.  0/*  B.  be  not 
yearely  payed  at  the  feast  of  Christmasse  for  terme  of  his  life  xx,  f. 
i>flawfull  money y  that  then  it  shall  be  iawfull  for  the  said  A.  of  B.  to 
aistreynefor  this  in  the  mannor  of  F.  i^c.  this  is  a  good  rent  charge-,  because 
the  mannor  is  charged  with  the  rent  by  way  of  distresse^g);  and  yet 
the  person  of  him,  which  makes  such  deed,  is  discharged  in  this  case  cf 
an  action  of  annmtie,  because  he  doth  not  grant  by  his  deed  any  annuitie 
to  the  said  A.  of  B.  but  granteth  only,  truU  he  may  distreine  for  such 
annuitie,  l^c. 

**  ^HA  TifA.  of  Br    Here  [want]  words  to  precede  these^ 

■^     \iz.ihat  he  grants  to  A.  of  B.  JSfc.  tliat  if  A.  ^  B.  ^-c  as  (aRo.  Abr. 
it  appeareth  in  the  originall  (2) ;  and  so  it  appeareth  m  the  close  ^^) 
of  tins  Section,  viz.  hut  granteth  only^  that  he  may  distreine*    And 
without  such  a  grant  the  clause  shoiUd  be  imperfect.  • 

<<  Because  the  mannor  is  charged  toith  the  rent  by  toay  of  dis^ 
tresse"  And  yet  no  rent  is  expresly  granted  out  of  the  mannor. 
But,  by  the  grant  that  he  shall  distreme  for  such  a  yearely  summe  (Plowd.  199.) 
of  money,  in  judgement  of  law  the  mannor  is  charged  with  the 
rent ;  but  the  person  of  the  grantor  cannot  be  charged,  because 
he  expresly  granteth  no  rent,  for  that  would  charge  his  person ; 
but  that  tne  grantee  should  distreine^  &c.  which  only  chargeth 
the  land. 

«  That 


(3)  In  L.  and  M.  and  in  Roh.  Sfc.  is  added. 

(^)  The  words,  here  stated  by  lord  Coke  to  be  in  the  original,  are  not  in  L. 
and  M.  nor  Hob. 


147.  a.] 


18  Am. p.  I. 
18  E.  3.  3a. 
3  Ass.  7. 
3E.  3.12. 
10  Ass.  34. 
31  Ass.  p.  17. 
33  Ass.  (i) 
Annaitj  52. 
1 6  £.  3.  grant 
64. 


Of  Rents. 


L,2.  C,  12.  Sect.  221. 


7  Co.  33,  24,  in 
Butts  hit  case. 


♦  3E.  3.1a. 
3AS8.  p.7. 
14  Ass.  p.  14> 
16  £.  3.  tit. 
Crrants  64. 
18  E.  3.3a. 
36  Ass.  38. 
2f>  Ass.  13. 
46  £.3.  18.  33. 
8  H.  4. 19. 
9H.6.9. 
33  H.  6. 11. 
(5  Co.  55 
Post.  313.) 


"  CC^  Thai  he  may  duireinefar  such  annuitiey  ifc,"     fU/l 

Here  by  f^c.;  many  poinU  worthy  of  obserration  \  ^j 
are  implyed,  viz.  if  a  man  seised  of  lands  in  fee  bindeth 
his  goods  and  lands  to  the  pajrment  of  a  yearly  rent  to 
A.ofB*  this  is  a  good  rent  charge  with  power  to  distreine,  albdt 
there  be  no  expresse  words  of  charge,  nor  to  distreine.  Or  in 
these  words,  Ooligo  manerium  meum  de  Q.  et  omnia  bona  in  dLlo 
manerio  existent'  A.  de  B.  in  annuo  redditu  de  xx.  s.  ad  dittrin^tid' 
per  balivum  domini  regis  pro  redditu  pradicto-  By  this  grant 
a  Tent  charge  issueth  out  of  the  mannor :  and  where  the  word* 
be,  ad  distrinsendum  per  balivum  domini  regis,  this  is  for  the 
advantage  of  &e  grantee.  And  therefore  the  king's  baily  should 
be  but  nis  minister  to  distreine  for  his  rent ;  and  that  which  be 
may  do  by  his  servant,  ht  may  do  by  himsdfe  or  by  any  other 
of  his  servants  (2). 

If  a  man  by  deed,  grant  a  rent  of  forty  shillings  to  another  wt 
of  his  mannor  of  Dale,  to  have  and  to  perceive  to  him  and  hi& 
heirs,  and  grant  over  by  the  same  deed,  that  if  the  rent  be  behind. 
that  the  grantee  shall  distreine  in  the  mannor  of  Sale  (be  the 
mannor  of  Sale  in  the  same  county  or  in  another  county,  and  be 
this  grant  by  one  deed  or  divers  deeds),  the  rent  b  onely  \m\^ 
out  of  the  mannor  of  Z>.  and  it  is  but  a  paine  that  he  shall  disr 
treine  in  the  mannor  of  S.;  but  both  the  mannors  are  chargd 
the  one  with  the  rent,  and  the  other  with  a  distresse  for  the  rtnt; 
the  one  issuing  out  of  the  land,  and  the  other  to  be  taken  upon 
the  land.  And  whereas  our  author  puts  his  case  of  a  grant  k 
life;  so  it  is  if  I  grant  to  you,  that  you  and  your  beires,  ort^ 
heires  of  your  body,  shall  distreine  for  a  rent  of  forty  shillir^ 
within  my  mannor  of  S.  this  by  construction  in  law  shall  mo'^'^ 
to  a  grant  of  a  rent  out  of  my  mannor  of  S,  in  fee  simple  or  tte 
taile;  for  if  this  shall  not  amount  to  a  grant  of  arent,thegrict 
shall  be  of  little  force  or  effect,  if  the  grantee  shall  have  but  a 
bare  distresse  and  no  rent  in  him ;  for  then  he  shall  never  bare 
an  assise  of  this,  &c.  And  this  is  the  reason,  that  it  is  so  oftes 
ruled  and  resolved*,  that  this  amounts  to  a  grant  of  a  rent  f^ 
construction  of  law,  ut  res  magis  valeat.  And  all  this  is  neces- 
sarily implyed  in  the  fS^c.)  and  in  this  case  the  grantee  shall  not 
have  a  wnt  of  annuity,  as  our  author  saith.  And  whereas  oa: 
author  putteth  his  case  where  the  distresse  is  to  be  taken  in  tl^ 
same  land  out  of  which  the  rent  by  construction  of  law  is  issu:x 
hereby  is  implyed,  that  if  a  rent  be  granted  out  of  the  wss^^ 
of  D.  and  the  grantor  grant  over,  that  if  the  rent  be  bdiiwe. 
the  grantee  shall  distreine  for  the  same  rent  in  the  mannor  of  ^ 
this  IS  but  a  penalty  in  the  mannor  of  S.  for  three  causes. 

First,  the  law  needs  not  to  make  construction  that  this  .v.a.' 
amount  to  a  grant  of  a  rent,  for  here  a  rent  is  expresJy  p^'^^ 
to  be  issuing  out  of  the  mannor  of  D.  and  the  parties  have  a- 
presly  limited  out  of  what  land  the  rent  shall  issae,  and  Qp^^' 
what  land  the  distresse  shall  be  taken,  and  the  law  will  not  nj^;^^ 
an  exposition  against  the  expresse  words  and  intentional'^ 
parties,  which  this  way  stands  with  the  rule  of  the  law. 


(1)  Instead  of  Ass*  it  should  be  E,%. 

(a)  What  follows  o^  this  side  of  the  folio  is  taken  almost  veibatim  Ko*^ 
Butt's  caae,  in  7  Co.  33.  a. 


L.  2.  C.  12.  Sect.  221.        Of  Rents.  [147.  a.  147.  b. 

in  verbis  nulla  est  ambiguitas  ibi  nulla  exposkio  contra   verba 
expressajienda  est 

Secondly,  if  in  this  case  this  shall  amount  to  a  grant  of  a  rent 
out  of  the  mannor  of  S.  then  the  grantor  shall  be  twice  charged. 
For  if  the  grantee  bringeth  a  writ  of  annuity,  this  shall  extend 
onely  to  the  mannor  of  D.;  for  upon  the  erant  of  a  distresse  in 
the  mannor  of  S.  no  writ  of  annuity  lyeUi,  because  the  mannor 
of  S,  is  only  charged,  and  not  the  person  of  the  grantor  as  to 
^his  (3);  and  for  this  cause  the  bringing  of  the  writ  of  annuity 
cannot  discharge  the  mannor  of  S,  of  any  rent ;  and  so  the  law 
by  construction  against  the  words  and  the  intention  of  the  parties 
shall  do  injiuy  to  the  grantor  to  charge  him  twice. 

Thirdly,  if  m  such  case  the  mannor  of  S,  in  which  the  distresse 
is  only  hmited,  shall  be  in  another  county,  then  it  hath  beene 
often  adjudged,  that  the  rent  shall  not  issue  out  of  the  same,  but 
the  distresse  shall  be  as  a  meane  and  remedy  to  compell  the  VideBnlwar'^ 
tenant  of  the  land  to  pay  the  rent.    And  it  was  said,  that  there  ^'    7  Co.  3. 
was  BO  diversity  in  reason,  that  the  law  in  construction  shall   |  ^^^  ^^^^' 
make  the  rent  to  be  issuing  out  of  this,  when  it  lyeth  in  the   vide  g  E.  3. 13. 
same  county,  and  not  when  it  lyeth  in  severall  counties;  for  the  31  \^s,  27. 
words  in  both  cases  are  all  one,  and  there  is  no  reason  to  say   i7£-4«G« 
that  he  shall  faile  of  a  recovery  by  assise  (4).     And  fhe  bookes   l^^^'^o 
in  1  Ass.  p.  10,  and  1  £.3.  21,  and  other  bookes  do  not  say  <}£  a^AssfsGo. 
that  the  rent  issueth  in  this  case  out  of  both,  but  that  the  land   1  Asa.  10. 
in  which  the  distresse  shall  be  taken  is  charged ;  and  this  is  true,   3  A»s.  7. 
for  it  is  charged  with  the  distresse.     And  inasmuch  as  it  was  3^  H.  6.  97. 
charged  with  the  distresse,  their  opinion  was,  that  the  tenants  of  ^ ,  ^|*  ^* 
both  of  them  shall  be  named  in  the  assise.     And  the  opinion  of  ^g  E.  3. 
Finchdeny  in  41  £.  3.  13,  was  affirmed  to  be  good  law,  that  if  Assise  366. 
the  mannor  of  D.  out  of  which  the  rent  is  granted,  be  recovered  41  £•  3-  >3« 
by  an  elder  title,  that  all  the  rent  is  extinct  (5);  but  if  the  mannor  P*'  Fmchden. 
of  jS.  in  which  the  distresse  is  limited,  be  evicted,  yet  all  the  rent 
remains*.    So  if  the  grantee  purchase  parcell  of  the  mannor  of  *  Vid.  17 £.4 6. 
S.  the  rent  is  not  extinct,  for  that  the  rent  issueth  onely  t^!"*'*;^'^  *•*=- 

t  14771  ^^^  o^^^e  ^  mannor  of  D.  ( 1 ).  And  it  is  said,  that  if  l^^^  ^^^ 
Y^  J  a  man  grant  a  rent  out  of  three  acres,  and  grant  over, 
that  if  the  rent  be  behind,  that  he  shall  distreine  for  the 
rent  in  one  of  the  acres,  this  rent  is  entire,  and  cannot  be  a  rent 
secke  out  of  two  acres,  and  a  rent  charge  out  of  theHhird  acre, 
and  therefore  it  is  a  rent  secke  for  the  whole;  and  yet  hee  shall 
distreine  for  this  in  the  third  acre.  So  if  a  rent  be  granted  to  two 
and  to  their  heires  out  of  ^n  acre  of  land,  and  that  it  shall  be  law- 
full  for  one  of  them  and  his  heires  to  distreine  for  this  in  the  same 
acre,  this  is  a  rent  secke ;  for  insomuch  as  they  stand  joyndy  seised 
of  one  intire  rent,  it  cannot  be  as  to  the  one  a  rent  secke,  and  as 
to  the  other  a  rent  charge,  and  this  distresse  is  as  an  appurtenant 
to  the  rent:  and  tlierefore  if  he  which  hath  the  rentf  dieth,  the 

survivor 

t  Inttead  of  **  rent"  the  word  '*  distress"  thoM  he  here  vuerted,  as  it  Meant,    See 
Mr,  BiUoi  Intr.  p.  118. 


^3 J  Acc.  ant.  146.  b. 


^  ,  ^  How  the  remedy  by  assise  is  afiected  where  the  rent  issues  out  of  the  land 
in  seyeral  counties,  is  explained  by  lord  Coke,  post.  fol.  I53.b.  154.  a, — [N.  24^.] 

(  5  )  iSce  post.  148.  a.  and  349.  a.  where  the  same  doctrine  is  expressed ;  but  it 
is  added,  that  the  grantee  shall  have  a  writ  of  annuity. — [Note  343.] 

( 1 )  See  further  as  to  extinguidunent  of  rent,  innra* 
Vol.  I.  O  o 
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survivor  shall  distreine;  and  if  both  grant  over  the  rent  to  another, 
he  shall  difitreine  for  this.  But  if  a  man  grant  a  rent  out  of  Blacke 
Acre  to  one  and  to  his  heires,  and  grant  to  him  that  he  may  distreine 
for  this  in  the  same  acre  for  terme  of  his  li&,  this  is  a  rent  charge 
for  his  life,  and  a  rent  seclce  after,  diversis  temporibus.  Otherwise 
it  is  if  the  distresse  be  limited  for  certaine  yeares  in  the  same  land, 
there  this  remaines  a  rent  secke  intirely,  for  that  the  fee  and  the 
freehold  is  seek  in  such  case. 
(7  Go.  93.)  If  a  man  seised  of  lands  in  fee  (2\  and  possessed  of  a  terme 

for  many  yeares,  grant  a  rent  out  of  both  for  life  in  taile  or  infee^ 

with  clause  of  distresse  out  of  both,  this  rent  bein^  a  frediold 

doth  issue  onely  out  of  the  freehold,  and  the  lands  m  lease  are 

(Plowd.  534.  b.     onely  charged  with  a  distresse  (3).     But  if  he  had  granted  the 

6'5«  ^)  rent  only  out  of  the  lands  in  lease  for  terme  of  the  life  of  the 

grantee,  this  had  issued  out  of  the  terme,  and  the  land  had  beene 
charged  during  the  terme,  if  the  grantee  lived  so  long, 
9ft  H.  6. 10.  b.         If  a  man  be  seis(3d  of  twenty  acres  of  land,  and  grant  a  rent  of 

twenty  shillings  percipieruT  de  quatibei  acra  tares  mea^  (that  b) 
out  of  every  one  acre  of  my  land,  this  is  a  severall  g^rant  out 
of  every  severall  acre,  and  the  grantee  shall  have  twenty  pounds 
m  all. 

A*  doth  bargaine  and  sell  land  to  B,  by  indenture,  and  before 
inrolment  th^  both  erant  a  rent  charge  by  deed  to  C.  and  after 
the  indenture  is  inrolTed :  some  have  said,  that  tliis  rent  chaige 
is  avoided ;  for,  say  they,  it  was  the  grant  of  A.  and  by  the  in- 
rolment it  hath  relation  to  the  delivery,  which  (say  they)  shall 
(Cro.  Cha.  110.    avoid  the  grant,  notwitlistanding  the  confirmation  of  tlie  other 
917.  Cro.  Jam.  which  had  nothing  in  the  land  at  that  time.     But  the  grant  is 
6«»  63)  pood,  and  after  the  inrolment  by  the  operation  of  the  statute  (4), 

It  shall  be  the  grant  of  J3.  and  the  conlBrmation  of  il.  But  if 
the  deed  had  not  beene  inrolled,  it  had  beene  the  erant  of  A. 
and  the  confirmation  of  B,  and  so  guacunque  via  data  the  grant 
is  good  (5). 


Sect.  222. 

jdLSO,  if  a  man  hath  a  rent  charge  to  him  and  to  his  hdres  ismiftg 
out  of  certaine  land^  if  he  purchase  any  parcell  of  this  to  him  and  to 
his  heiresy  all  the  rent  charge  is  extinct,  and  the  annuitie  also  [tout  le  rent 
charge  est  extinct  et  Tannuitie  auxy  (6)];  because  the  rent  charge  cannot 
by  such  mantter  be  apportioned.  But  if  a  man,  which  hath  a  rent  serdce, 
purchase  parcell  of  the  kind  oui  of  which  the  rent  is  issuing,  this  shall 
not  extinguish  all,  but  for  the  parcel.  For  a  rent  service  in  such  case  may 
be  apportioned  accoraing  to  the  value  of  the  land.     But  if  one  holdetk 

hs$ 

i.  I  U  ■      .1     P  ■    I  »■  ■  III!  ,..  .         .  .  .        » 

2  J  The  case  here  stated  is  Butt's  case,  5  Co.  33. 

3I  See  post.  196.  b.  &  197.  a. 

4j  27  H.  8.  c.  16. 

5}  See  1  Com.  Dig.  544,  where  most  of  the  authorities  on  the  rdatioa  of 
the  inrolment  of  a  bargain  and  sale  to  its  execution  are  referred  to*  See  abo 
post.  186.  a.  and  Hynde's  case,  4  Co.  71.  a. 

(6)  In  L.  and  M.  atid  also  in  Boh.  it  is  anyenty  instead  of  anniiitie 
and  so  t/ie  sense  requires* 
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his  land  of  his  lord  by  the  service  to  render  to  his  lord  ytarely  at  such  a 
feast  a  horsey  a  golden  speare  or  a  clove,  gilljflower,  and  such  like;  if  in 
this  case  the  lord  purchase  parcell  of  the  land,  such  service  is  taken  awatfy 
because  such  service  cannot  be  severed  nor  apportioned. 

"  J7XTINCT''  commeth  of  the  verbe  extinguere,  to  destroy 
•      or  put  out ;  and  a  rent  is  said  to  be  extinguished,  when  it 
it  is  destroied  and  put  out. 

"  Apportioned^'   This  commeth  of  the  word  portio,  quasi partio,  (^  ^*«  503# 
which  signifieth  a  part  of  the  whole ;  and  apportion  signifieth  a  ^^^'^ 
division  or  partition  of  a  rent,  common,  &c.  or  a  making  of  it 
into  parts. 

fa  J  The  reason  of  this  extinguishment  is,  because  the  rent  is  M  ^<>pt  & 
intire,  and  against  common  right,  and  issuing  out  of  every  part  ^^^'  ^^'  ^» 
of  the  land,  and  therefore  by  purchase  of  part  it  is  extinct  in  the  ^^\\^  7.  j. 
whole,  and  cannot  be  [A]  apportioned  (7).     But  by  act  in  law  aiE.3.58. 
it  may^  as  hereafter  (8)  shall  be  said.     f^^If  the  grantee  of  a  [ft]3o  Ajs.  12. 
rent  charge  purchase  parcell  of  the  land,  and  the  grantor  9  '^'-  ^** 

[14871  ^y  ^^^  ^^^^  ^  reciting  the  said  purchase   of  part  Wf\' 
"J  granteth  that  he  may  distreyne  for  the  same  rent  in  [^j  ^g  e,  g,  g^. 
the  residue  of  the  land,  this  amounteth  to  a  new  grant,    14  Ass.  p.  14, 
and  the  same  rent  shall  be  taken  for  the  like  rent  or  the  same  in  ^^  ^^s-  3^- 
quantity.     And  so  it  is  [d]  if  a  man  by  deed  granteth  a  rent  i^^^a^^' ^'^ 
charge  out  of  his  land  to  a  man  for  life,  and  granteth  further  by  [pl,,^  ^^  ^0 
the  same  deed  that  he  and  his  lieires  may  distrt* yne  in  the  land 
for  the  same  rent,  this  amounteth  to  a  new  grant  of  a  rent  in 
fee  simple  (1). 

But  yet  a  rent  charge  by  the  act  of  the  partie  may  in  some  case 
be  apportioned.     As  if  a  man  hath  a  rent  charge  of  10  shilh'ngs, 
he  may  release  to  the  tenant  of  the  land  10  shillings  or  more  or 
lesse,  and  reserve  part  (q)  ;  for  the  grantee  dealoth  onely  wifh  (1  Ro.  Abr. 
that  which  is  his  owne,  viz.  the  rent,  and  dealeth  not  with  the  ^35) 
land,  as  in  case  of  purchase  of  part.     And  so  was  it  holden  in  Hill.  i4£Hc. 
the  common  place,  Hill,  14  Eliz.  which  I  myselfe  heard  and 
observed.     So  [e]  if  the  grantee  of  an  annuity  or  rent  charge  of  [e]  9  H.  6.  la. 
20  pound  grant  10  pound  parcell  of  the  same  annuity  or  rent  53-    F.  N.  B. 
charge,   and   the  tenant  attome,  hereby  the  annuity  or  rent    *^^*  ^-  ^ 
charge  is  divided  (3). 

And  fy]  when  the  rent  charge  is  extinguished  by  his  pur-  [/]i4E.  4.4. 
chase  of  part  of  the  land,  he  shall  never  have  a  writ  of  annuitie;  ^^  ^•.4-  '« 
because  it  was  by  the  grant  a  rent  charge,  and  he  hath  dis    ^"rreuicasesi. 
charged  the  land  of  the  rent  charge  by  his  owne  act  by  purchase  g  n'  g*  1 . 
of  part.     And  therefore  he  cannot  by  writ  of  annuity  discharge  5 II.  7.  33. 

the    • 


( 7 )  Ace.  Sav.  69.  Noy  5,  the  same  doctrine  prevails  as  to  conditions  and 
common  appurtenant,  and  for  a  like  reason.     Post  215.  a.     Ante  122.  a. 


(S)  See  post.  Sect.  224.  and  fol.  164.  a. 


Ace.  Dy.  253.  a.  for  there  is  a  case,  in  which  it  was  held,  that  a  rent- 
charge  should  go  to  the  heir,  though  heirs  were  not  mentioned,  except  in  the 
clause  of  distress. — [Note  244.] 

(2^  See  ace.  in  the  comment  on  Sect.  537.  post.  fol.  305.  a. 
(3)  But  Hobart,  who  arguendo  puts  the  like  case,  observes,  that  the  tenant 
is  not  compellable  to  attorn.    Hob.  25 — [Note  245.] 
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Ward's  esse 
cited  in  9  Co. 
ill  Havward'f 
CMe^fe.  36. 
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the  land  of  the  distresge,  as  LMeton  hath  before  (4)  said.  But 
if  the  rent  charge  be  determined  b^  the  act  of  God  or  of  the 
lawy  yet  the  grantee  may  have  a  writ  of  annuity.  As  if  tenant 
for  another  man's  life  by  his  deed  grant  a  rent  charge  to  one  for 
21  yeares,  cesty  que  vie  dieth,  the  rent  charge  is  determined ;  and 
yet  the  grantee  may  have  during  the  yeares  a  writ  of  annui^  for 
the  arrerages  incurred  after  the  deallh  ci  cesty  que  vie,  because  the 
rent  charge  did  determine  by  the  act  of  God  and  by  the  course 
of  law.  Actus  legis  nutlifacit  injuriam.  The  like  law  i%  if  the 
land  out  of  which  the  rent  charge  is  granted  be  recovered  by  an 
elder  title,  and  thereby  the  rent  charge  is  voyded,  yet  the  grantee 
shall  have  a  writ  of  annuity,  for  that  the  rent  charse  is  avoyded 
by  the  course  of  law ;  and  so  it  was  holden  in  Ward's  case  al>ove 
9H.  6. 49.         remembred  against  an  opinion  obiter  in  9  H.  6.  4a.  a. 

*'  For  a  rent  service  in  suck  case  may  he  apportioned**  Whether 
this  apportionment  was  at  the  common  law,  or  by  force  of  the 
statute  of  quia  emptores  terrarutn^  hath  beene  a  question  in  our 
bookes  *.  And  it  appeareth  by  Litdetonf  that  it  was  so  at  the 
common  law;  for  when  he  dteth  any  thing  provided  by  any 
statute,  he  citeth  the  statute,  as  he  hath  done  this  very  act  be- 
fore (5).  Littleton  speaketh  here  indefinitely  of  vent  service, 
and  there  be  divers  kmdes  of  rent  services  which  are  not  within 
that  statute ;  and  yet  such  rent  services  are  n)portionable  by  the 
common  law.  As  if  a  man  roaketh  a  lease  for  life  or  yeares  re- 
serving a  rent,  and  the  lessee  surrender  part  to  the  lessor,  the 
rent  shall  be  apportioned.  So  if  the  lessor  recovereth  part  of 
the  land  in  an  action  of  waste,  or  entereth  for  a  forfeiture  in  part, 
the  rent  shall  be  apportioned. 

[g]  So  likewise  it  the  lessor  granteth  part  of  the  reversion  to  a 
stranger,  the  rent  shall  be  apportioned ;  for  the  rent  is  incident 
to  the  reversion*  [h]  So  it  is  if  tenant  by  knights  service  by  his 
last  will  and  testament  in  writing  deviseth  the  reversion  of  two 
parts  of  the  lands,  the  devisee  shall  have  two  parts  of  the  rent. 

And  these  cases  are  in  mine  opinion  rightly  adjudged  against 
a  sudden  opinion  in  Hill*  6  and  7  £,  6,  reported  by  seijeant 
Bendloe  to  the  contrary.  Note,  what  inconvenience  should 
follow,  if  by  tlie  severance  of  the  reversion  the  rent  should  be 
extinct. 

4a  EtijE.  Hot.  108,  in  commani  banco  inter  £wer  &  Moyle. 

*^  Purchase  parcdl  of  the  land,**  This  is  intended  of 
8  fee  simple,  (^  for  if  there  be  a  lord  and  tenant  of  ri437I 
rq  3a  H.  8.  tit.  4?  ?^^  0^  *and  by  fealty  and  twenty  shillings  rent  [»],  I  b.  J 
Extingiiiihrnenr.  if  the  tenant  maketh  a  gift  m  taile,  or  a  lease  for  life  or 
Br.48. 1 1  £d.  3.  yeares,  of  parcell  thereof  to  the  lord,  in  this  case  the  rent  shall 
CciMYit  31.  not  be  apportioned  for  any  part,  but  the  rent  shall  be  suspended 
(h^dib  ^44  '  ^^'  ^^  whole :  for  a  rent  service  (saith  Littleton  J  may  be  extinct 
1  Ho.  Abr.  938.   ^^^  P^''^  *^^  apportioned  for  the  rest ;  but  a  rent  service  cannot 

9  Co.  1 35.      1  Ho.  Abr.  935.) 

be 


*BrDokes»  tit. 
Apportionment 
98.  18  £.3.  49. 
aa  Au.  5a. 
3.  Ass.  18. 
i8£.a. 
ATowrie  a  18. 
Vid.  6C0.  i,a» 
in  Bruerton's 
case.  Vid.  8  Co. 
105,  106,  in 
Talbot's  case. 
(1  Ho.  Abr.  334 
rost.  315.) 
[e]  14  H.  8.  la. 
vid.  8  Co.  79, 
in  Wilde's  case. 
Pascft.  39  FJi^. 
Rot.  333.     So 
it  was  adjudged 
inter  Collins  and 
Harding. 
(13  Co.  67) 
[AjTrin.  43 
£Iiz.  Rot.  343, 
inter  West  He 
LoaseU,  h  HiU. 


(4)  This  seems  a  mistake :  at  least  I  cannot  find  any  passage  of  the 

in  Littleton.  In  one  copy  which  I  have  of  the  Coke  upon  Littleton,  the  whole 
of  this  passage  is  struck  through  with  a  pen;  and  in  another  it  is  scored  under 
as  doubtful — [Note  246.] 

(5)  Ant*  Sect.  2x6. 
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be  suspended  in  part  by  the  act  of  the  partie,  and  in  esse  for 
other  (i)  part.     So  it  is  if  the  lessor  enter  upon  the  lessee  for  life 
or  yeares  into  part,  and  thereof  disseise  or  put  out  the  lessee,  the 
rent  is  suspended  in  the  whole,  and  shall  not  be  apportioned  for 
any  part.     And  where  our  bookes*  speake  of  an  apportionment  *3i  £.  4.  29. 
in  case  where  the  lessor  enters  upon  the  lessee  in  part,  they  are  9  ^  4-  i* 
to  be  understood  where  the  lessor  enters  lawfully,  as  upon  a  sur-  ^  ^'  ^'^\ 
render,  forfeiture,  or  sudb  like,  where  the  rent  is  lawfully  exdnct  J ^  ^'    Qe*- 
in  part.     And  yet  by  act  in  law  a  rent  service  may  be  suspended  savit  ai. 
in  part,  and  in  esse  for  part,     f  As  when  the  gardian  in  chivalrie  (1  Ko.  Abr. 
entreth  into  the  land  or  his  ward  within  age,  now  is  the  seigniorie  ^^\ 
suspended;  but  if  the  wife  of  the  tenant  be  endowed  of  a  third  n^^    f»o 
part  of  the  tenancie,  now  shall  she  pay  to  the  lord  the  third  part 
of  the  rent.    %  And  so  it  is  if  the  tenant  give  a  part  of  the  tenancie  ^  30  Am.  p.  i-i. 
to  the  father  of  the  lord  in  taOe,  the  father  dieth,  and  this  de- 
scends to  the  lord ;  in  this  case  by  act  in  law  the  seigniorie  is 
suspended  in  part  and  in  esse  for  part,  and  the  same  law  is  of  a 
rent  charge  (2). 

Likewise  a  seigniorie  may  be  suspended  in  part  by  the  act 
of  a  straneer.     $  As  if  two  joyntenants  or  coparceners  be  of  M7  ^  3*  8^ 
a  seisnione,  and  one  of  them  disseise  the  tenant  of  the  land, 
^e  oUier  joyntenant  or  coparcener  shall  distreine  for  his  or  her 
moietie. 

Concerning  the  apporUonment  of  rents,  there  is  a  difference 
betweene  a  srant  of  a  rent,  and  a  reservation  of  a  rent :  for  [k]  if  [k]  13  H.  4. 17. 
a  man  be  seised  of  two  acres  of  land,  of  one  in  fee  simple,  and  of  1^^*  ^• 
another  in  taile,  and  by  his  deed  grant  a  rent  out  of  both  in  fee,  Z^^       lo. 
in  taile,  for  life,  &c  and  dieth,  Uie  land  intailed  is  discharged,  ' 

and  the  lan4  in  fee  simple  reraaines  charged  with  the  whole  rent ; 
for  against  his  owne  grant  he  shall  not  take  advantage  of  the 
weakenesse  of  his  owne  estate  in  part.     [/]  But  if  he  make  a  gift  in  f'J.*®  ^'  ^*  3- 
taile,  a  lease  for  life  or  for  yeares  of  both  acres,  reserving  a  rent,  2?^  8 '  ^ 
the  donor  or  lessor  dietli,  the  issue  in  taile  avoydeth  the  gift  or  Dyer  56*  7  £.6 
lease,  the  rent  shall  be  apportioned;  for  seeing  the  rent  is  re-  Dyer 83.  9 £.3. 
served  out  of  and  for  the  whole  land,  it  is  reason  that  when  part  6  k.  4. 17. 
is  evicted  by  an  elder  title,  that  the  donee  or  lessee  should  not  (*^ Abr.  335.) 
be  charged  with  the  whole  rent,  but  that  it  should  be  appor- 
tioned ratably  according  to  the  value  of  the  land,  as  Littteton 
here  saith, 

[m]  If  a  man  grant  a  rent  charge  out  of  two  acres,  and  after  M  Boct.  & 
the  grantee  recovereth  one  of  the  acres  against  the  grantor  bv  a  ^*^'  li-2*c-  »7- 
title  paramount,  the  whole  rent  shall  issue  out  of  the  other 
acre :  but  if  the  recoverie  be  by  a  faint  title  by  covine,  then 
the  rent  is  extinct  for  the  whole,  because  he  claimeth  under 
the  grantor. 

If  a  man  infeofieth  B.  of  one  acre  in  fee  upon  condition,  and 
3,  being  seised  of  another  acre  in  fee  granteth  a  rent  out  of  both 
acres  to  the  feoffor,  who  entreth  into  Uie  one  acre  for  the  condi- 
tion  broken,  the  whole  rent  shall  issue  out  of  the  other  acre ; 

because 


( 1 )  This  position  is  denied  by  lord  Hale  and  the  court  of  king's  bench  in 
the  case  of  Hodgkins  v.  Robson  and  Thomborow,  Mich.  27  Cha.  2.  See  the 
report  of  that  case  in  1  Vent.  277.  2  Lev.  143,  and  Pollexf.  141. — |^Note  247.] 

(  2  )  Ace  in  Ascough's  case,  9  Co.  1 35.  b.  and  there  the  reason  is  expressed, 
namely^  that  one  coparcener  diall  not  be  prejudiced  by  the  tortious  act  of  the 
other*    See  also  ace.  post.  188.  a.— [Note  248.] 
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•  D^'cr  IVIich. 

7  &  8  Eliz. 

Manuscript. 

The  earle  of 

HtmtiDgdon't 

case. 

Vid.  F.  N.  B. 

334.  b.     Bricfc 

de  onerando  pro 

ra(a  port. 


Anno  6  R.  1 . 
Rot.  5.    War. 
Brucrtou's  case, 
b  Co.  a. 

34  Ass.  15. 

35  II.  6.  Exec. 
31  PI.  Com.  72. 
40  E.  3.  40. 

5  E.  a.  tit. 
Avowrie  206. 
(a  Inst.  503. 
8  Co.  105.) 


because  his  title  is  paramount  the  (3)  grant.  But  if  a  man 
niakcth  a  lease  for  life  of  Biacke  Acre  and  White  Acre,  reserving 
two  shlllin<:s  rent,  upon  condition  that  if  the  lessee  doth  such  an 
act,  See,  that  then  he  shall  have  fee  in  Biacke  Acre,  the  lessee 
performes  the  condition,  albeit  now  by  relation  he  hath  the  fee 
simple  ab  initio,  yet  shall  the  rent  be  apportioned,  for  that  the 
reversion  of  one  acre  whereunto  the  rent  was  incident  is  gone 
from  the  lessor;  and  so  note  a  diversitie  betweene  a  rent  in 
grossc  and  a  rent  incident  to  a  reversion,  concerning  the  appor- 
tionment thereof.  And  yet  in  some  cases  a  rent  charge  shall  not 
be  wholly  extinct,  where  the  grantee  clairoeth  from  axid  under  the 
grantor.  As  if  i?.  maketh  a  lease  of  one  acre  for  hfe  to  A,  and  A>  is 
seised  of  another  acre  in  fee,  A,  granteth  a  rent  charge  to  B.  out 
of  both  acres,  and  doth  wast  in  the  acre  which  he  holdeth  for 
life,  B,  recovercth  in  wast ;  the  whole  rent  is  not  extinct,  but 
i^hall  be  apportioned ;  and  yet  B.  claimeth  the  one  acre  under  J. 
And  so  it  is  if  ^.  had  made  a  feoffment  in  fee,  and  B.  had  entred 
for  the  forfeiture,  the  rent  is  to  be  apportioned,  and  is  not  wholly 
extinct :  and  the  reason  hereof  is,  for  that  it  is  a  maxime  of  hiw, 
tliat  no  man  shall  take  advantage  of  his  owne  wrong,  nuUug 
commodum  capere  potest  de  injurid  sua  propria  \  (4)  and  there- 
fore seeing  the  wast  and  forfeiture  were  committed  by  the  act 
and  wrong  of  the  lessee,  he  shall  not  take  advantage  thereof  to 
extinguish  the  whole  rent :  and  the  whole  rent  cannot  issue  onely 
out  of  the  other  acre,  because  the  lessor  hath  the  one  acre  und^ 
the  estate  of  tlie  lessee,  and  therefore  it  shall  be  i^portioned.  *  If 
the  king  give  two  acres  of  land  of  equall  value  to  another  in  fee, 
fee  taile,  for  life  or  yeares,  reserving  a  rent  of  two  shillings,  and 
the  one  acre  is  evicted  by  a  title  paramount,  the  rent  shall  be 
apportioned. 

"  But  if  a  man  holdeth  his  landy  SfC*  hy  service  to  render  yeardy^ 
8^c»  a  horse,  a  golden  sveare,  Sfc,  if  in  this  case  the  lord  purchase 
parcell  of  the  land,  suck  service  is  taken  axvay  (5)-" 

(^  "  Horse"  Not  a,  in  Latine  destrarius  is  a  great  ri4i07| 
horse,  or  a  horse  of  service,  of  the  French  word  I  •  J 
destrier;  palfridtis  a  horse  to  travell  on  (1),  of  the 
French  vrom  palfray  ;  and  runcinus  a  nagge  (you  shall  often  read 
of  thcni  in  records),  it  commeth  of  the  Italian  word  ronciao. 
But  admit  that  parcell  of  the  land  holden  by  such  entire  service 
come  to  the  lord  by  descent,  whether  shall  the  entire  service 
wholly  reraaine,  or  be  extinct?  And  it  is  holden,  that  in  some 
ca^s  it  shall  be  extinct  for  the  whole,  as  suit  service,  and  such 
other  entire  annuall  suit  services.  But  if  the  service  be  to  render 
yearly  at  such  a  feast  a  horse,  or  the  like,  and  the  tenant  inieofie 
the  father  of  the  lord  of  part,  which  descends,  yet  the  feoffor 

shall 


(3)  See  the  case  of  dower,  post.  150.  a. 

(4)  So  also  by  the  tortious  act  of  the  lessee  a  condition  may  be  appor- 
tioned ;  though  in  general  it  is  not  divisible  by  act  of  the  parties.  Post  375.  a. 
&  4  Co.  120.  a.     8  Co.  7C)  b. — [Note  249.] 

(5)  What  services  shall  be  extinguished  by  the  lord's  purchase  of  part  of^^ 
land,  and  what  shall  be  apportioned  or  remain,  is  explained  much  at  large  in 
Talbot's  case,  8  Co.  105,  and  in  Bruerton's  case,  6  Co.  1.— [Note  350.] 

(1)  It  is  used  in  this  sense  in  a  writ  in  F.  N.  B.  93*  I. 


L.  2.  C.  12.  Sect.  223.        Of  Rents-  [149.  a. 

shall  hold  by  a  horse,  because  the  service  was  multiplied,  and 
each  of  them,  viz.  the  feoffor  and  the  feoffee,  held  by  a  horse. 

A*  hath  common  of  pasture  sauns  nombre^  in  twenty  acres  of 
land,  and  ten  of  those  acres  descend  to  A.  •*  the  common  sauns 
nombre  is  entire  and  incertaine,  and  cannot  be  apportioned,  but 
shall  remaine.  But  if  it  had  been  a  common  certaine  (as  for  ten 
beasts),  in  that  case  the  common  should  be  apportioned.  And  so 
it  is  of  common  of  estovers,  of  t urbane,  of  pischarie,  Sec  And 
yet  in  none  of  these  cases,  the  descent,  which  is  an  act  in  law, 
shall  worke  any  wrong  to  the  terre-teiuint ;  for  he  shall  have 
that  which  belongeth  to  ^m,  for  the  act  in  law  shall  worke  no 
wrong  {2). 

If  three  joy  ntenants  hold  by  an  entire  yearely  rent,  as  of  a  F.  N.  B.  209. 
horse,  or  of  a  graine  of  wheat,  and  the  tenants  cesse  by  two  40  E.  3-  40. 
yeares,  and  the  lord  recover  two  parts  of  the  land  against  two  of  - 
them,  and  the  third  saves  his  part  by  tendring  of  the  rent,  &c. 
and  finding  suretie ;  albeit  the  lord  come  to  the  two  parts  by 
lawfull  recovery,  grounded  upon  the  default  and  wrong  of  tlie 
two  jo3mtenants,  yet  shall  the  entire  annuall  rent  be  extinct  (3). 

If  the  tenant  holdeth  by  fealty  and  a  bushell  of  wheat,  or  a 
pound  of  comjay  or  of  pepper,  or  such  like,  and  the  lord  pur-  Vld.  litt.  cap. 
chaseth  part  of  the  land,  there  shall  be  an  apportionment,  as  well  tenant  in  com- 
as if  the  rent  were  in  money:  and  yet  if  the  rent  were  by  one  ™^*  7**^' 
graine  of  wheat,  or  one  seed  of  comyn,  or  one  pepper  come,  by  j^  BAieVton't 
die  purchase  of  part,  the  whole  should  be  extinct.     But  if  an  case.  Litt.  f.  49. 
entire  service  be  pro  bono  publico^  as  knights  service,  castle  gard,   1 1 H.  7.  la.  b. 
cornage,  &c.  for  tne  defence  of  the  realme,  or  to  repaire  a  bridge  J^  *^-  ^• 
or  a  way,  to  keepe  a  beacon,  or  to  keepe  tlie  king's  records,  or  jj^J^' ^^ 
for  advancement  of  justice  and  peace,  as  to  ayd  the  sherife,  or  to   ^  h.  Q.S. 
be  constable  of  England  (4),  though  die  lord  purchase  part,  the   1 1  £1.  Dy.  285. 
service  (5)  remains.     So  it  is  if  the  tenure  be  pro  opere  aevotionis   16  E.  3. 
sive  pietatisy  as  to  find  a  preacher,  or  to  proviae  the  ornaments  of  Avowrie  93. 
such  a  church ;  or  j)ro  opere  charitatis,  as  to  marry  a  poore  vir- 
gin, or  to  bind  a  poore  boy  apprentice,  or  to  feed  a  poore  man. 
And  so  note  a  diversity  bctweene  these  cases  and  entire  services 
for  the  private  benefit  of  the  lord. 


Sect.  223. 

]^^T  if  a  man  hold  his  land  of  another  y  hxj  homage  fealty  and  escuagCf 

and  certaine  renty  if  the  lord  purchase  part  of  the  land,  S^c,  in  this 

case  the  rent  shall  be  apportioned^  as  is  aforesaid:  but  yet  in  this  case  the 

hbmage  and fealttf  abide  entire  to  the  lord;  for  the  lord  shall  have  the 

....  homage 


(2)  This  same  maxim  is  cited  and  applied  ant.  fol.  148.  a. 

(3)  A  learned  observer  on  the  Coke  upon  Litdeton,  whose  M SS.  notes  I 
have,  objects  to  it  as  against  reason,  that  the  lord  should  lose  his  service  from 
the  third  jointenant.  However,  the  Year-Book  of  E.  4,  cited  by  lord  Coke,  ia 
an  authority  for  the  position ;  and  further  it  should  be  considered,  that  the  case 
supposed  is  of  an  entire  rent,  that  is,  of  one  incapable  of  division. — [Note  25 1-] 

(4)  See  post  165.  a. 

(5)  Ace.  post.  149.  b. 

O04 


C 


149.a.  149.b.]  Of  Bents.        L.2.  C.  12.  Sect-223. 

homage  and  fealty  of  his  tenatU  for  the  rest  of  the  lands  and  taimenU 
holden  of  himy  as  he  had  before {i),  because  that  such  services  are  not 
yeareiif  sen'ive.<,  and  cannot  be  apportioned^  but  the  escuage  may  wad ikall 
be  apportioned  according  to  the  quantitie  and  rate  of  the  land,  ^c. 

Brpcrtoft's  caie  ^'  pURC  H  A  SE  part  ofthe  land,  Sfc.**  Hereby  this,  r^fcj  is 
"g*  •"?"*•  implyed  that  the  reasons,  ^erefore  homsge  and  feity 

^     o.  10.;         remaine,  and  are  not  extinct  in  this  case,  are :  Firit,  because  it 

can  be  no  losse  to  the  tenant,  as  it  might  in  the  case  of  an  bone 

or  other  entire  service ;  for  there  it  may  be  the  remnant  ii  not 

5£.a.  Avowrie  sufficient  in  value  to  pay  it.     Secondly,  there  is  no  land,  but  it 

Aod  must   be  holden  by  some  service  or  other;  and  homage  asd 

fealty  are  the  freest  and  least  chargeable  services  to  the  tenant 


(Plowd.  g«.  a.) 
Bruerton*!  case 
6  Co 

Talbot's  case 
8  Co.  104. 
8H.  7.  11. 
(Post.  176.  b. 
185.  b.) 


Talbot's  case. 
8  Co.  104. 


*  Bnierton't 
caae6Co.  1,9. 
TfUbot's  case 
8  Co.  104. 


**  Because  that  such  services  are  not  yearely  service^t  ^c**  Tto 
is  ratio  una^  but  not  unica,  as  it  appeareth  by  that  which 
(^  hath  beene  said.  If  there  be  lord  and  tenant  by  ri49l 
fealtie  and  herriot  service,  and  the  lord  purchase  part  \\^^\ 
of  the  land,  the  herriot  service  is  extinct,  (and  yet  it  is 
not  annuall,  but  to  be  paid  at  the  death  of  the  tenant)  becaose 
it  is  entire  and  valuable. 

"  According  to  the  quantitie  and  rate  of  the  land,  ^c."  Here  a 
by  this  (^<^c./ implyea,  that  in  some  cases  where  it  is  entire  aod 
valuable,  and  not  annuall,  it  shall  not  (as  hath  beene  sayd)  be 
extinguished  by  purchase  of  part :  ♦  as  knights  service,  which 
is  to  be  performed  by  the  body  of  a  man,  if  the  lord  purchase  part, 
yet  the  tenure  by  knights  service  remaines  for  the  residue,  (m 
pro  bono  publico  Sf  pro  defensione  regni  (q)  ;  but  the  escuage  shall 
be  apportioned,  as  here  Littleton  saith,  oecause  that  it  is  for  the 
benefit  of  the  lord,  and  yet  it  is  casuall,  and  not  annuall.  And 
where  our  author  speaketh  of  services,  it  is  implied  that  a 
herriot  custome,  though  it  be  entire,  valuable,  and  not  annuallt 
by  the  purchase  of  uart  shall  not  be  extinct.  On  the  other  pait, 
when  the  tenure  is  oy  an  entire  service,  and  the  tenant  aliess 
part  of  the  tenancie,  in  what  cases  the  rent  shall  be  multipljed, 
(that  is)  where  the  feoffor  and  the  alienee  shall  pay  theentiie 
rent  severally  (3),  (for  regularly  it  holdeth,  that  quainporifs 
dividi  nequeunt  solida  d  sin^is  prastanturj  and  where  not,  JOQ 
may  read  at  large  in  my  *  Reports. 

And  by  this  fSfc.J  is  also  implyed,  that  the  apportionmeDt 
shall  not  be  according  to  the  quantity  of  the  land,  but  acoordio^ 
to  the  quality  or  value  thereof  (4),  as  by  that  which  hath  beeoe 
said  appeareth. 

Sat. 


(1)  In  L.  &  M.  Sfc-  is  here  added. 

(a)  Ace.  ant.  149.  a. 

(3)  Ant.  67.  b. 

{4)  Ace.  infra,  Sect.  22j^ 


J 


L.  2.  C.  12.  Sect.  324.      Of  Rents.  [UQ.b.  150.  a. 


Sect.  224. 

yd  L  so,  if  a  man  hath  a  rent  charge,  and  his  father  purchase  parcell  of 
the  tenements  chargedin  fee,  and  diet  h,  and  this  parcell  descends  to 
his  son  xcho  hath  the  rent  charge^  now  ihis(^)  charge  shall  be  apportioned 
according  to  the  value  of  the  land,  as  is  aforesaid  of  rent  service ;  because 
auch  portion  of  the  latid  purchased  by  the  father  commeth  not  to  the  son 
by  his  ownefact,  but  by  descent  and  by  course  of  law. 

TC  OTE  here  a  diversity,  when  the  grantee  of  a  rent  charge  5^^.  Avowno 
^    commeth  to  a  part  of  the  Umd  chareed  by  hia  owne  act,  and  ^^*       ^  . 

,        ,      ^,  '^  r\       iii\  o        J  »  aiE.  3-58.b. 

when  by  the  course  of  law  (5).  3^  AssT  15.  tit 

Apportionment* 

"  Purchase  parcdl  of  the  tenements  charged  in  fee,**     And  so  b.aS.  gAss^aa. 

it  18  if  the  tenant  giveth  to  the  father  of  the  grantee  part  of  the  30  Ass.  pi.  la. 

land  in  taile,  and  this  descend  to  the  grantee,  the  rent  shall  be 

i^portioned ;  and  so  by  act  in  law  a  rent  charge  may  be  sua-  (Ant.  148.  b.) 

pended  for  one  part,  and  in  esse  for  another. 

And  so  it  b,  if  the  father  be  grantee  of  a  rent,  and  the  son  34H.6. 4i.b. 

purchase  part  of  the  land  charged,  and  the  father  dieth  afler 

whose  death  the  rent  descends  to  the  son,  the  rent  shall  be 

apportioned ;  and  so  it  is  if  the  grantee  grant  the  rent  to  the 

tenant  of  the  land,  and  to  a  stranger,  the  rent  is  extinct  but  for 

a  moitie. 

[15071  GC^  ^&  ™<^  ^^^  ^uc  ^^  daughters,  and  grant  a  9  Am.9«. 
J  rent  charge  out  of  his  land  to  one  of  them,  and  dieth, 
the  rent  shall  be  apportioned;  and  if  the  erantee  in 
this  case  enfeoffeth  another  of  her  part  of  the  land,  yet  the 
moity  of  the  rent  remaineth  issuing  out  of  her  sisters  part, 
because  the  part  of  the  grantee  in  the  land  by  the  descent  was 
discharged  of  the  rent.  But  in  all  these  cases  where  the  rent 
charge  is  apportioned  by  act  in  law,  yet  the  writ  of  annuity  .  f 
faileUi ;  for  if  the  grantee  should  bring  a  writ  of  annuity,  he 
must  ground  it  upon  the  grant  by  deed,  and  then  must  he,  as  it 
hath  beeae  said,  ( 1 )  bring  it  for  the  whole* 

Annua  nee  debitum  judex  non  separat  ipsum.  5B.  a.  AmxSttj 

ai. 
Also  in  res{>ect  of  the  realty  the  rent  is  apportioned.    But  the 
personalty  is  indivisible,  and  by  act  in  law  snail  not  be  divided. 
If  execution  be  sued  of  body  and  lands  upon  a  statute  merchant  PI.  Com.  7a. 
or  staple,  and  after  the  inheritance  of  part  of  those  lands  descend  35  H.  6.  tit. 
to  the  conusee,  all  the  execution  is  avoided;  for  the  duty  is  T^^^V' 
personall,  and  cannot  be  divided  by  act  in  law  (  2 ). 

"  Commeth 


(5)  The  word  rent  is  here  inserted  in  L.  &  M* 

(6)  Ace.  ant.  147.  b. 

(i|  Ant  144.  b.  near  the  end. 

J 2)  Ace  2  Ventr.  327.    For  other  instances  of  the  indivisibility  of  debts 
i  personal  duties,  see  F.  N.  B.  46.  a.  Kielw.  106.  a.   Bro.  Nov.  Cas.  pi.  53. 
1 35.    Hetl.  53.    March.  56.  61 . 


150-  a.]  Of  Rents.        L.  2.  C.  12.  Sect  225. 


the 


^'  Commeth  not  to  the  sonne  hu  his  oosnejady  but  by  descent  and 
f  course  of  law!*  If  the  father  within  age  purchase  part  of 
le  land  charged,  and  alieneth  within  age  and  dyeth,  the  son 
recovereth  in  a  writ  of  dumjitit  infra  ictatem,  or  entereth ;  in  thia 
case  the  act  of  law  is  mixt  with  the  act  of  the  party,  and  yet  the 
rent  shall  be  apportioned ;  for  afler  the  recovery  or  entiy  the 
son  hath  the  land  by  dbcent. 

So  it  is  in  case  tlie  son  recovereth  part  of  the  land  upon  an 
alienation  by  his  father  dum  nonjiiit  compos  mentis ^  the  rent  shall 
be  apportioned  for  the  cause  aforesaid. 
5  £.  1.  Avowry       A  man  seised  of  lands  in  fee  taketh  a  wife,  and  niaketh  a  feoff> 
30&  ment  in  fee,  the  feoffee  grants  a  rent  charge  of  x.  pound  out  of 

the  land  to  the  feoffor  and  his  wife  and  to  the  heires  of  the  hus- 
band, the  husband  dieth,  the  wife  recovereth  the  moity  of  her 
dower  by  the  custome ;  the  rent  charge  shall  be  apportioned,  and 
she  may  distreine  for  five  pound,  which  is  the  moity  of  the 
rent  (3).    In  which  case  two  notable  things  are  to  be  observed* 
First,  albeit  the  dower  be  by  relation  or  fiction  of  law  above  the 
rent  (4),  yet  when  the  wife  recovereth  her  dower,  she  shall  not 
3  Co.  og,  in        ^9L\e  her  entire  rent  out  of  the  residue ;  for  a  relation  or  fiction 
Butler  and         of  law  shall  never  worke  a  wrong  or  charge  to  a  third  person, 
Baker^a  caie.       but  in  Jictione  juris  semper  est  aquitas.    Secondly,  that  albeit  her 

owne  act  do  concurre  with  the  act  in  law,  yet  the  rent  shall  be 
apportioned. 


Sect.  225. 

ydLSOy  if  there  he  lord  and  tenant,  and  the  tenant  holds  of  his  lord 
by  fealty  and  certaine  rent,  and  the  lord  grant  the  rent  by  his  deed  to 
another,  8fc.  reserving  the  fealty  to  himself e,  and  the  tenant  atturnes  to  the 
grantee  of  the  rent,  now  this  rent  is  rent  seek  to  the  gratUeei  because  the 
tenements  are  not  holden  of  the  grantor  (5)  of  the  rent,  but  are  koldeu  of 
the  lord  9/10  reserved  to  him  thefealtie. 


"    j^ND  the  lord  grant  the  rent,  S^c**     So  it  is  if  the  lord 
release  the  rent  of  the  tenant  saving  the  fealty,  the  rent  is 
19  £.  4. 11.        extinct.    But  if  there  be  lord  and  tenant  by  fealty  and  rent,  and 
9  B.  3. 1.  the  lord  by  his  deed  reciting  the  tenure  release  all  his  right  in 

40  £.  3. 39.  b. .  ^Yie  land  saving  his  said  rent,  the  seigniory  remaines,  and  he 
idleaset  36.  ^^^^  ^^^^  ^^  ^^^^  ^  ^  ^^^^  Service,  and  the  fealty  incident  to 
(Post.  151.  a.)    ^t ;  for  the  said  rent  is  as  much  as  to  say  the  rent  service  where- 

unto  fealty  is  incident. 
17  £.  3.73.b.         -^"^  ^^  ^^  ^^^^  y\Si\h  issue  two  daughters  and  dieth,  and  upon 

partition  the  fealtie  is  allotted  to  the  one  and  the  rent  to  the 

other,  she  shall  have  the  rent  as  a  rent  secke. 
17  E.  3.  73.  b.        If  there  be  lord  of  a  mannor  and  tenant  by  fealty,  suit  of  court 

autt 


3^  This  same  case  is  cited  and  approved  of  in  Ascough'i  case,  8  Co.  135.  b. 
4S  See  the  case  of  condition,  ant.  148.  b. 

5)  Grantee  instead  of  grantor  in  L.  and  M.  and  Roh.  which  is  agreeable  to 
the  sense  of  the  passage. 


L.  2.  C.  12.  Sect.  225.        Of  Rente.  [150.  b. 

and  rent;  the  lord  grants  the  fealty  saving  to  him  the  suit  of  court 
and  rent,  the  saving  is  good  for  the  rent,  but  not  for  the 

CloOTl  ^"*'  of  court;  because  the  {^  grantee  can  keepe  no 
1^    J  court,  i^id  there  is  no  tenure  of  the  grantor,   and 
therefore   the  suit  of  court  is  lost  and  perished  in 
that  case. 

If  the  donee  hold  of  the  donor  by  fealty  and  certaine  rent,  and 
the  dopor  grant  the  services  to  another,  and  the  tenant  attume,  ' 
some  have  said  the  rent  shall  not  passe,  because  the  rent  cannot 
passe  but  as  a  rent  service,  being  granted  by  the  name  of  ser- 
vices ;  and  the  fealty  cannot  passe,  because  as  hath  been  saide  ( i) 
the  fealty  is  an  incident  inseparable  to  the  reversion.  But 
it  seemeth,  that  the  rent  shall  passe  as  a  rent  secke  (2) ;  because 
at  the  time  of  the  grant  it  was  a  rent  service  in  the  grantor,  and 
therefore  there  be  words  sufficient  to  passe  it  to  the  grantee,  and 
it  ifi  not  of  necessity  that  it  shall  be  a  rent  service  in  the  hands  of 
the  grantee. 

If  there  be  lord  and  tenant  by  fealty  and  certaine  rent,  and  7  £.  3.  b.  Fits 
the  lord  by  deed  grant  the  rent  in  fee  saving  the  fealty,  and  grant  Wannen's  case, 
further  by  the  same  deed  that  the  grantee  may  distreine  for  the 
same  rent  in  the  tenancy,  albeit  a  dUstresse  were  incident  to  the 
rent  in  the  hands  of  the  grantor,  and  although  a  tenant  attorne  to 
the  grant,  yet  cannot  the  grantee  distraine ;  for  the  distresse  7  E.  3. 2. 3. 
remames  as  an  incident  inseparable  to  the  seigniory,  for  then  the  Adjudged. 
tenant  should  be  subject  to  two  severall  distresses  of  two  severall 
men  (3).     And  so  it  is  if  the  lord  in  that  case  grant  the  rent  in 
tayle  or  for  [his]  life,  saving  the  fealty,  and  further  grant  that 
the  grantee  may  distreine  for  it,  albeit  the  reversion  of  the  rent 
be  a  rent  service,  yet  the  donee  or  grantee  shall  have  it  but  as  a 
rent  secke,  and  shall  not  distreine  for  it. 

It  is  to  be  observed,  that  where  a  rent  service  is  become  a  31  Am.  31. 
a  rent  secke  by  severance  of  the  same  from  the  seigniory,  that  17  Asi.  10. 
now  the  nature  of  the  rent  is  changed ;  for  if  the  grantee  pur-  2?^;^  ^'  fi\i 
chase  part  of  the  land,  the  whole  rent  shall  be  extinct.     And  aiH.6.*^b. 
whereas  in  an  assise  for  a  rent  service,  all  the  tenants  of  the  land  4  £.  3.  Aas.449. 
need  not  be  named,  but  such  as  did  the  disseisin;  yet  in  assise  aSH.d.Diersi. 
for  the  rent  seek,  which  sometimes  was  a  rent  service,  all  the         < 
tenants  must  be  named,  as  in  case  of  a  rent  charee,  albeit  he  were 
disseised  but  by  one  sole  tenant.     *  But  if  the  lord  of  a  mannor  *  31  Asi.  93. 
release  the  fealty  to  his  tenant  saving  the  rent,  or  that  a  meanalty  32  Am.  53. 
become  a  rent  by  surplusage (4),  those  that  are  now  secke  (and  ^^^*^'  v 

sometimes  °*   *'^ 


Ant.  143.  a. 

2^  See  post  159.  a.  the  comment  on  Sect  230,  and  note  6.  there. 

3)  This  only  shews,  that  the  tenant  cannot  be  made  liable  to  two  several 
distresses  by  act  of  his  lord.  But  on  act  qflato  it  is  otherwis6|  of  which  lord 
Coke  gives  an  instance  post.  164.  b. — [Note  252.] 

(4^  This  passage  beii^  shoitly  expressed  may  to  some  be  obscure.  The 
case  mtended  is  that  of  lord  mesne  and  tenant,  where  the  rent  from  the  tenant 
to  the  mesne  is  greater  than  the  latter  pays  to  the  lord,  and  the  lord  purchases 
of  the  tenant ;  the  consequence  of  which  is,  that  the  mesne  becomes  entitled  to 
the  surplusage  rent  from  the  lord^  namdy^  to  so  much  a^  the  rent  from  the 
tenant  to  the  mesne  exceeds  the  rent  to  the  lord  from  the  mesne.  See  W.Jo. 
234,  and  post.  Sect  234  f ,  and  fol.  154.  b.  and  309.  b.— [Note  2S3.] 

t  Sect.  334  is  irrelevant  to  the  tubfect.    See  sections  a^i,  and  ^^^^^which  arc  probMy 
those  meant  to  be  referred  to,  and  ihe  commentary  thereon,  15a,  6.  and  153.  <r. 


150.b.  151.a.]  Of  Rents.       L.  2.  C.  12.  Sect 226. 

sometimes  were  service)  are  part  of  the  mamior;  but  a  rent 
charge  cannot  be  part  of  a  mannor. 

**  Attumesj  Sfc"    Of  attomement  shall  be  hereafter  said  in 
his  proper  cluster  and  place. 


Sect.  226. 

TN  the  same  manner,  where  a  man  Isolds  his  land  bu  homage  fealty  and 
certaine  rent,  if  the  lord  grant  the  rent,  saving  to  him  thehomagti  iwk 
rent  after  such  grant  ts  rent  seek.  But  tjiere  where  latids  are  holdm  h/ 
homage  jealti^  and  certaine  rent,  if  the  lord  will  grant  by  his  deed  the 
homage  of  his  tenant  to  another,  saving  to  him  the  remnant  of  his  serviceSf 
and  the  tenatU  atturtu  to  him  according  to  the  forme  of  the  grant ;  in  this 
case  the  tenant  shall  hold  his  land  of  the  grantee,  and  the  lord  who  granted 
the  homage  shall  have  but  the  rent  as  a  rent  seek,  and  shall  never  distrain 
for  the  rent  ( i ),  because  that  homage  nor  fealty  nor  escuage  cannot  be 
said  secke,  for  no  such  service  may  be  said  secke.  For  he,  which  hath  or 
4)ught  to  have  homage  fealty  or  escuage  of  his  land,  may  by  common  right 
distreine  for  it,  if  it  be  behind ;  for  homage  fealtie  and  escuage  art 
^rvices,  by  which  lands  or  tenements  are  holden,  tfc.  and  are  such  serciut 
as  in  no  manner  can  be  taken  but  as  services,  S^c* 

^*  JF  the  lord  will  grant  by  his  deed  the  homage,  Sfc^**  It  a  to 
be  obseryed,  Uiat  where  the  seigniory  is  by  homage  fealtr 
[a]  4*  £.  3  99.  and  rent,  [a]  if  the  lord  grant  away  the  homage,  the  fedty  shall 
per  Curiam.  passe ;  for  fealty  is  an  incident  inseparable  to  homage  [i],  and 
ao.^H*6 'iK  cannot  by  any  saving  in  any  grant  be  separated  nrom  it,  for 
sgAts.  p.  90.  homage  cannot  be  sole  or  alone  *•  But  the  rent  (tho*  it  be  not 
•6 Am.  p. 38.      saved)  shall  not  passe  in  that  case ;  because  the  rent  is  not  inci* 

dent  to  homage ;  and  so  it  is  if  there  be  lord  and  tenant  by  fealtj 
and  rent,  and  the  lord  grant  over  the  fealty  without  any  savings, 
the  rent  passeth  not.  But  fealty  hath  an  incident  inseparable 
belonging  to  it,  which  by  no  saving  can  be  separated,  and  that 
is  a  distresse;  for,  as  Littleton  saith  here,  a  service 
cannot  be  seek,  (that  is)  without  some  (^  distresse  ri5l^ 
belonging  to  it,  for  then  it  were  not  a  service^  and  so  of  I  g.  J 
homage  and  escuage. 


<'  Lands  or  tenements  are  holden,  Sfc."*    By  this  (Sfc)  and  out 


And  so  when  the  tenure  b  by  fealty  and  rent,  and  the  rent  be 

recovered, 


*  Ste  ante  68.  a.  n.  i.  and  the  note  under  ihM  *  there. 


(i)  In  L.  and  M.  here  follow  these  words,  vis.  '^  because  ihatJedUy  cannot  it 
saoeredfrom  homage,  and"    But  they  are  not  in  the  Roh.  editipn- 
(s)  Sect.  835.  to.  150.  a. 
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recovered,  the  fealty  diall  includedly  be  recovered,    [d]  And  U]  Temps  II.  8. 

where  the  tenure  is  by  homage  fealty  and  rent,  by  the  recovery  Br.tit.lnddeots 

of  the  rent  with  the  appurtenances  upon  a  former  right,  the  qqAm  ao^'*^* 

homage  and  fealty  also  shall  be  restored   by   necessity  and  ^  h.  6. 24, 05. 

indulgence  of  the  law ;  for  seeing  the  law  giveUi  no  pracipe  for 

the  homage  and  fealty,  but  for  the  rent  only,  reason  would,  that 

by  the  recovery  of  the  rent  the  whole  entire  seigniory  shall  be 

inclusively  restored  ( 3)  in  that  case.    But  if  the  recovery  be  (Ant.  148.  b.) 

without  title  (4),  there  the  rent  is  recovered  as  a  rent  seek,  for 

that  worketh  no  more  than  a  grant  "*  ;  but  by  the  recovery  of  a  *Vide  Sect.  149. 

mannor,  whether  it  be  by  title  or  without  title,  homage  fealty 

and  all  other  services  parcell  of  the  mannor  are  recovered.    And 

albeit  fealty  cannot  be  divided  from  homage  by  grant  (as  hath 

been«U6aid}  yet  by  extinguishment  it  may[f].    As  if  there  be  [e]9E.3. 1. 

lord  and  tenant  by  homage  fealty  and  rent,  and  the  lord  release  (Ant.  150.  a.) 

the  seigniory  and  services,  or  all  his  right  in  the  land  saving  the 

fealty  and  rent,  or  saving  the  said  rent^  or  if  he  by  expresse 

woros  release  die  homage  saving  the  fealty  and  rent,  there  the 

fealty  and  rent  remain,  for  the  homage  is  extinct.    And  so  note 

a  diversity  betweene  a  grant  and  a  release  in  that  case.    But  so 

long  as  homage  continues,  the  feal^  cannot  be  divided  from  it. 

*<  Bui  as  services,  Sfc''  Here  is  implyed  a  diversity  betweene  • 
these  corporall  services  of  homage  realty  and  escuage,  which 
cannot  become  secke  or  dry,  but  make  tenure  whereunto  dis* 
tresses  escheats  and  other  profits  be  incident,  and  other  corpo- 
rall services,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatsoever,  for  they  may  become  secke  or  dry  and  make 
no  tenure. 


Sect.  227. 

J^UT  otherwise  it  is  of  a  rent,  which  zms  once  rent  service;  because  when 
"^"^  it  is  severed  by  the  grant  of  the  lord  from  the  other  services,  it  cannot 
be  said  rent  service,  for  that  it  hath  not  fealty  unto  it,  which  is  incident 
to  every  manner  of  rent  service^  and  therefore  it  is  called  rent  seck.{i) 
And  the  lord  cannot  grant  such  a  rent  with  a  distresse,  as  it  is  said. 

''AND 

(3)  So  if  land,  to  which  common  is  appendant  or  appurtenant,  be  recovered 
in  assise  of  novel  disseisin,  it  is  a  tacit  recovery  of  tne  common  also.  Post. 
154.  b.  It  is  the  same  on  recovery  of  a  manor,  to  which  a  villein  is  regardant. 
Post.  306.  b.  So  remitter  to  the  principal  is  remitter  to  the  accessary.  Post. 
349.  b'  All  this  is  agreeable  to  the  rule,  that  accessorium  sequitur  suum  prtnd- 
pidCf  which  is  cited  in  the  next  folio.  See  15s.  a.  and  Uie  case  of  trees  in 
1 1  Co.  49.  b —  Note  254,] 

(4)  ^*  recovery  voithout  title,  where  used  to  mean  a  common  recovery,  see 
ant.  1 04  a.  Of  recovery  without  title,  as  distinguished  from  a  common  recovery, 
read  post.  362.  a. — (Note  255.] 

(1)  The  words  which  follow  in  this  Section  are  not  in  L«  and  M.  nor  in  the 
Roh.  edition ;  nor  in  the  two  MSS. 


« 
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**    A  ND  the  lord  cannot  grant  such  a  rent  with  a  dis- 

t/]7E.3.  a,3.  tresse^  as  it  is  said"     [/]  For  c5*  the  distresse  flSlT 

|r]  7E.4. 11.     is  an  incident  inseparable  to  the  fealty,  as  hath  been  [_  |j^ 
3H  7.  4, 6«        8aid[g],  and  therefore  a  rele^pe  of  distresse  is  void.  *  -^ 


u 


Incident"  Incidens,  a  thing  appertaining  to  or  following 
another  as  a  more  worthy  or  principall ;  whereof  you  see  here, 
and  in  divers  other  places  of  Littleton^  examples.  And  of  inci- 
dents, some  be  separable,  and  some  inseparable  (2},  as  hath 
beenc  said. 


Sect  228. 

< 

^  LSO,  if  a  man  lett  to  another  lands  for  tearme  of  lifo,  reserving  to 
him  certaine  rent,  if  he  grant  the  rent  to  another  by  his  deed,  saving 
to  him  the  reversion  of  the  land  so  letten^  S^c,  such  rent  is  but  a  rent  seek; 
because  that  the  grantee  had*  nothing  in  the  reversion  of  the  landyiic. 
But  if  he  grant  the  reversion  of  the  land  to  another  for  tearme  of  lifej  and 
the  tenant  attorne,  Sfc.  then  hath  the  grantee  the  rent  as  a  rent  service] for 
that  he  hath  the  reversion  for  tearme  of  life. 

**  QA  VING  to  him  the  reversion,  Sfc"  By  this  word  (¥')  '^ 
[h]  41 E.  3.  16.       *^  to  be  observed,  [h]  that  this  rent  reserved  is  a  rent  service, 

and  hath  fealty  incident  to  it ;  and  both  rent  and  fealty  are  inci- 
[i]  la  E.  4. 3.  dent  to  the  reversion,  viz.  [i]  the  rent  incident  to  the  reversion 
3a H.  8.  tit.  separably,  but  the  fealty  incident  to  the  reversion  inseparably; 
a6  ^'  66."^'  but  by  the  grant  of  the  rent,  the  fealty  in  this  case  shall  not  passe, 
46  E.  3.  g.  b.  because  the  fealty  is  inseparably  incident  to  the  reversion,  but  the 
Doct.  &  Stud,  grantee  shall  have  the  rent  as  a  rent  secke.  Also  by  this  (ifc) 
U.  9,  ca.  9.         ]g  implyed  an  attomement  of  the  tenant ;  for  without  that,  although 

by  the  grant  the  rent  is  turned  to  a  rent  secke,  so  as  the  tenant 

cannot  be  charged  with  any  distresse,  yet  to  the  passing  thereof 

there  must  be  an  attornment  f. 

"  Attorney  Sfc"  Here  is  implyed  hy  this  (8^c.)  an  attornment 
in  the  life  of  the  grantee,  and  other  mcidents  to  an  attomniest, 
whereof  you  shall  reade  at  large  in  the  Chapter  of  Attorn- 
ment (3). 


and  (as  Littleton  saith  here]  passeth  away  by  the  grant  of  tb<; 
reversion  as  with  the  superior,  without  saying  cum  pertinei^'i^ii'^ 

0^» 


•  Tht  wtrd  «  had  "  appean  to  be  here  intertedfar  "  hath ;"  see  Mr.  Ritso's  Intr.  p.  1 » i- 

t  As  to  the  effect  tf  modem  sMtutes  upon  the  doctrine  cf  attornment,  see  post,  Mr.  BuHtf* 
n.  i,foL  309.0. 

^2)  This  distinction  of  incidents  is  made  before  fol.  93.  a.  Forewwop^^" 
incidents  inseparable,  see  infra,  and  also  ant«99«a*b.  ll3,b.  I50.b.  iS^*"* 
Bro.  Nouv.  Cas.  pU  7.— [Note  ^56.] 


J3|  Post,  sog.'a. 


Ace.  ant.  121.  b.  post  307.  a. 
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ifc*  for  the  rerersion  cannot  be  seek  (5).    But  by  the  grant  of 
the  rent  the  reversion  doth  not  passe  (6). 


Df] 


c:^  Sect.  229. 


TT  T  issint  est  a  entenduCi  &c.  (1)  f  And  so  it  is  to  be  intended^  that  if  a 

man  give  lands  or  tenements  in  taile  yielding  to  him  and  to  his  heires 

a  certaine  rent,  or  letteth  land  for  teamie  of  life  rendring  a  certaine  rent, 

if  he  grant  the  reversion  to  another,  S^c.  and  the  tenant  attume, 
(Post.  324.  a.  b.)  ^^Y  f/ig  rent  and  service  passe  by  this  word  (reversion)  {2}  6e- 
cause  that  such  rent  and  service  in  such  case  are  incident  to  the  reversion^ 
and  passe  by  the  grant  of  the  reveifsion.  But  albeit  that  he  granteth  the 
rent  to  another,  the  reversion  doth  not  passe  by  such  grant,  S^c.  (3) 

'"PHIS  needs  no  explication,   but  is  evident  by  that  which 
hath  formerly  beene  said,  saving  by  this  fSfc^)  in  the  end  is 
implied  the  old  rule,  That  the  incident  shall  passe  bv  the  grant  of 
the  principaU,  but  not  the  principall  by  the  grant  of  the  incident  '- 1 

Accessorium  non  ducit,  sed  sequvtur  suum  principale  (4). 


Sect.  230.     (5) 

00  note  the  diversity.    And  so  it  is  holden  P.  21  E.  4.    But  it  is 
adjudged  26  of  the  book  of  assises,  where  the  services  of  tenant  in  taile 
tu'ere  granted,  that  this  was  a  good  grant,  notwithstanding  that  the  rever^ 
sion  remaine, 

'T^HIS  is  added  to  Littleton.    And  therefore  as  I  have  done 
heretofore,  and  shall  do  hereafter  in  like  cases,  I  passe  it 

over. 

t  In  the  four  preceding  edUions,  in  which  the  sections  of  Littleton  are  given  (n  the  original 
French,  idth  lord  CMs  translation,  note  1  of  15Q.  a.  is  referred  to  at  the  end  of  the  fart 
in  Krench,  and  notes  2,  ^  3  *  are  referred  to  in  the  translation, 

(5)  Lord  Coke  only  means,  that  a  reversion  cannot  be  without  fealty,  and 
its  inseparable  concomitant  the  remedy  of  distress.  In  respect  to  present  profit, 
a  reversion  may  be  dry  and  fruitless  during  the  particular  estates,  and  until  it 
comes  into  possession.  To  a  reversion  of  this  latter  kind  lord  Coke  himself 
gives  the  description  of  dry  and  fruitless,  ant.  1 1 1.  b.  Hence  it  appears,  that 
the  word  seek  is  used  by  our  lawyers  in  two  senses.  According  to  one,  it 
signifies  xoant  of  remedy  by  distress,  as  Littleton  expounds  the  word  in 
Section  218.  jn  another,  it  imports  want  of  present  Jruit  andprqfUy  as  in  the 
case  of  the  reversion  without  rent  or  other  service  except  fealty. — [Note  257.] 

!61  See  ace.  from  Littleton  himself  at  the  end  of  Sect.  229. 
1  j  The  same  distinction  between  granting  the  reversion  and  granting  the 
rent  is  taken  post.  Sect.  572, 

(  2  }  According  to  Bro.  Nouv.  Cas.  pi.  192,  this  holds  in  the  case  of  the  king 
as  well  as  in  the  case  of  a  common  person. 

3^  See  ant.  150.  b.  2  Ro.  Abr.  59,  and  infra  note  b. 

^4^  See  ant.  151.  a.  note  3,  and  post.  349.  b. 

5)  No  part  of  this.  Section  isin  L.  &  M.  Rob.  ix  P. 
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over.  And  the  case  here  cited  in  96  Ass.  p.  66,  was  contra 
opinionem  muUorum;  and  afterwards  that  judgement  was  reversed 
by  writ  of  error,  for  that  the  services  remained  with  the  revenion 
as  incidents  (6)  inseparable.  ^ 


Sect.  231. 

jd  LSO,  if  there  be  lord  mesne  and  tenant,  and  the  tenant  hoUeth  of 
'^  the  mesne  by  the  service  of  five  shillings,  and  the  mesne  holdetk  over 
by  the  service  of  12  pence^  if  the  lordparamont  purchase  the  tenandtin 
Jee,  then  the  service  of  the  mesnalty  is  extinct ;  because  that  when  the  lord 
paramont  hath  the  tenancie,  he  holae^  of  his  lord  next  panunotU  to  Urn, 
and  if  he  should  hold  this  of  him  which  was  mesne,  then  he  should  hold  tk 
same  tenancie  immediately  of  divers  lords  by  divers  services,  which  should 
be  inconvenient,  and  the  law  will  sooner  stiver  a  mischief  than  an  incotne* 
nience,  and  therefore  the  seigniorie  of  the  mesnalty  is  extinct. 

TF  there  he  lord  mesne  and  tenant,  S^c,  if  the  lord  partami 
purchase  the  tenancie  in  fee,  Sfc, 
[fc]  «o  E.  3.  [h]  Some  have  said,  that  (^  in  this  case  it  were  Vl^i] 

atrowrie,  is6.      rea|on,  that  bv  the  purchase  of  the  lord  paramount  his  I    j,  J 
a  £.9.  dt.         seigniory  .i^ould  be  onel^  extinct,  and  tnat  he  should 
^H^^6.  ibid.  7.  ^^^0°^^  tenant  to  the  mesne,  and  the  mesne  to  hold  over  as  the 

lord  paramount  held.  But  that  cannot  be ;  for  that  one  mao 
cannot  be  both  lord  and  tenant,  nor  one  land  immediately  holden 
of  divers  lords.  [/]  If  the  tenant  infeofie  the  lord  paramount 
and  his  wife  and  their  heires,  in  this  case  the  mesnalty  is  but 
suspended  ;  for  if  the  wife  survive,  both  mesnalty  and  seignioiy 
are  revived. 

It  is  said,  that  if  there  be  lord  mesne  and  tenant,  eacb  of  tbem 

by  fealty  and  sixe  pence,  the  lord  confirme  the  state  of  the  tenaat, 

to  hold  of  him  by  fealty  and  three  pence,  that  the  mesnalty  is 

m]  4£.  3. 19.    extinct  (1).    [m]  And  so  in  the  same  case,  if  the  tenant  be  an 

;ee  for  this         abbot,  and  the  lord  confirme  his  estate  to  hold  of  him  m  ih&k- 

hereafter  tn  tb« 

diapterof  Confirmatioa,  Sect.  (536). 

almoigne, 


Ply  Asi.  a. 

7  £.  3.  90. 


(6)  This  reason  is  unexceptionable ^in  respect  to  services,  which  in  their 
nature  are  inseparable  from  the  reversion,  such  as  fealty.  But  it  fails  in  resoed 
to  the  rent,  which  lord  Coke  has  before  represented  to  be  a  seperable  incident, 
ant  151 .  b.  The  true  construction  of  the  grant  supposed  seems  to  be,  that  if 
js  sufficient  to  pass  the  rent  as  a  rent  seek,  but  that  for  the  other  services  it  is 
void.  It  should  be  recollected  too,  that  this  construction  is  conformable  to  one 
by  lord  Coke  on  a  similar  case,  which  he  states  and  explains  in  fol.  150.  b.  See 
the  top  of  the  page  there. — [Note  258.] 

( 1 )  In  the  preceding  case  lord  Coke  states  the  doctrine  upon  it  as  a  mete 
dictum  ;  and  by  his  marginal  reference  to  the  chi4>ter  of  Confirmation,  he 
apparently  reserves  his  own  opinion  for  a  future  occasion.  Afterwards  when 
he  resumes  the  subject,  he  holds,  that,  on  account  of  xaant  ofprix^y  between 
the  lord  paramount  and  the  tenant  paravail,  confirmation  from  the  former  to  the 
latter  cannot  abridge  the  services  due  to  the  mesne,  and  so  alter  the  tenure 

between  the  mesne  an^  tfce  tenant  paravail.    Post.  305.  b.-^[NQte  *2S0»] 
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almoigne,  the  mesnalty  is  (2)  extinct  [»]  So  it  is  if  the  lord  release  H  8  H.  6.  94. 
to  the  tenant  (3).    For  whether  the  lord  purchase  the  tenancie,  (^^^-  *8o.».) 
or  the  tenant  Uie  seigniory,  the  mesnalty  is  extinct.     And  albeit 
the  mesne  grant  the  mesnalty  for  Ufe,  and  then  the  lord  release 
to  the  tenant,  both  the  reversion  and  the  estate  for  life  are 
. drowned [^o].    So  if  there  be  lord  and  tenant,  and  the  tenant  ro]4&6l*&M. 
make  a  gift  in  taile,  the  remainder  to  the  king,  the  seigniory  is  r^*  ^^^*  ,  ^ 
extinct  (4).  ^  ^       ^       (2  Co.  92.  b.) 


(( 


Which  shoukl  be  incorvoenient**     Here  it  appeareth,  that  Vid.  Scct«  138, 
areiimentum  ab  inconvenienti  is  forcible  in  law  *,  as  nath  been  said  ^39- 
before  (5),  and  shall  be  often  observed  hereafter. 

[p]  ''  The  laxo  mil  sooner  mffer  a  mischief  than  an  inconve*  [p]  13H.4.3, 
nience  (6)/'    Lex  citiiU  iderare  vuU  privatum  damnum^  qndm  pub*  40  Abi.  p.  S7« 
iicum  malum.    Here  be  two  maximes  of  the  common  law.  v  ^^81 

First,  that  no  man  can  hold  one  and  the  same  land  immediately 
of  two  severall  lords. 

Secondly,  that  one  man  cannot  of  the  same  land  be  both  lord 
and  tenant.  And  it  is  to  be  observed,  that  it  is  holden  for  an 
inconvenience,  that  any  of  the  maximes  of  the  law  should  be 
broken,  though  a  private  man  suffer  losse ;  for  that  by  infringing 
of  a  maxime,  not  onely  a  generall  prejudice  to  many,  but  in  the 
end  a  publike  incertaiuty  and  confusion  to  all  would  follow.  And 
the  rule  of  law  is  regularly  true,  res  inter  alios  acta  alteri  noccre 
non  (7)  debet^  etjactwn  unius  alteri  nocere  non  debet ;  which  are 
true  with  this  exception,  unlesse  an  inconvenience  should  foUow» 
as  our  author  here  teacheth  us. 

Sect. 

*  Se§  ante  Mr,  Hargrave*i  note  i,Ji>l  66.  d. 


(2^  Lord  Coke,  in  a  subsequent  part  of  his  Commentary  gives  adi£ferenl 
decision  of  this  case ;  for  there  he  holds,  that  the  lord  cannot  extinguish  the 
mesnal^  by  confirmation  to  the  tenant  paravail,  there  being  no  privity  between 
them.  Fost.  305.  b.  But  this  is  not  any  contradiction  of  himselt;  because  here 
he  is  apparently  giving  the  dictum  of  others.-— [Note  260.] 

(3)  it  deserves  consideration,  whether  the  release  of  lord  paramount  is  not 
as  msuificient  to  pass  the  seigniory  to  the  tenant  paravail,  as  a  confirmation^ 
both  being  conveyances  in  which  prtviVy  is  required.  See  post.  Sect.  461. •—• 
[Note  361.] 

(4)  The  reason  of  this  is  elsewhere  explained  to  be,  that  the  seigniory  being 
extinct  for  the  fee^simple,  it  cannot  remain  for  the  particular  estate  either 
^r  life  or  in  tail.  See  post.  312.  b.  Quick's  case,  9  Co.  129.  b.  a  case  id 
t'ouldsb.  149,  and  Bingham's  case  2  Co.  92.-~[Note  262.] 

(5)  Ante  97.  b. 

(6)  It  sounds  harshly  to  prefer  a  mischief  to  an  inconvenience,  the  greater 
evil  to  the  lesser.  But  the  true  construction  of  the  rule  obviates  this  objection  1 
for  it  certainlv  means,  as  lord  Coke's  addition  explains,  that  the  law  prefers 
^private  nuschief  to  sl  public  inconvenience.— [Note  263.] 

.    (7)  The  same  maxim  is  cited  post.  319.  a.    In  Wingate's  Maxims  327,  there 
*«  a  great  variety  of  cases  for  illustration  of  the  rule,— [Note  264.] 
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Sect.  232. 

Ti^T  in  as  much  as  the  tenant  holds  of  the  mesne  by  five  sJiillingSf  and 
the  mefijic  holds  Out  hi/  ttcelve  pence,  so  as  he  hath  more  in  advantage 
bi/ four  shillings,  than  he  paies  to  his  lord,  he  shall  have  the  said  Jour 
ihtUings  as  a  rent  secke  yearely  of  the  lord  which  purchased  the  Unancie. 

"  fJE  shall  h(toe  thefoure  shillings  as  a  rent  seehe.^ 

•^        {^  And  jret  he  shall  distreyne  for  it(i);  for,  ri53T 
seeing  the  fealtie  k  extinct,  the  law  reserves  the  dis-  L  ^^  J 
trcsse  to  the  rent ;  for  as  it  hath  been  said  in  the  like 
case,  seeing  the  fealtie  is  extinct,  the  distresse  by  act  in  law  may 
be  preserred,  Quia  quando  lex  aliqttid  alicui  concedit,  concedere 
r]  13H.  4.        videtur  et  id  sine  quo  res  ipsa  esse  7ton  potest  (2).    [r]  And  there- 
Uowfric  337.      i^jjpg  If  ^  jjjj^n  maketh  a  lease  for  life,  reserving  a  rent,  and  bind 
Wo*^6*?^  hirasclfe  in  a  statute,  anS  [the  conusce]  (3)  hath  the  rent  ex- 

tended and  delivered  to  liim,  he  shall  distreyne  for  the  rent  (4), 
because  he  commeth  to  it  by  course  of  law. 
[s]  a8  E.  3.  93.  [s]  But  if  a  rent  service  vc  made  a  rent  secke  by  the  grant  of 
(Ant.  150.  b.  the  lord,  the  grantee  shall  not  distreyne  for  it,  for  that  the  dis- 
rtV  **  A^^^^  tresse  remaines  Mriih  the  fealtie.  [/]  If  there  be  lord  mesne  and 
•2  Am.  &3.  ^^  tenant,  and  the  mesnaltie  is  a  manner  having  divers  freeholders, 
a  H.  6.  14.         Bnd  the  lord  purchase  one  of  the  tenancies,  and  there  is  a  rent 

by  surplusage,  this  rent  albeit  it  be  changed  into  another  nature 
(as  hath  bcene  said)  is  parcell  of  the  manner.  But  yet  by  par- 
chase  of  part  of  the  land,  the  whole  rent  is  extinct,  albeit  the 
law  did  preserve  it. 

Sect. 


k' 


■^— ——•■■"■*•  .    -        ■■        ■■!  ,  -        J 


( 1 )  If  the  rent  may  be  distrained  for,  can  it  be  properly  called  seek  ? 
Littleton  in  Sect.  218,  describes  a  rent  to  be  seek,  because  distress  is  not 
incident  to  it.  But  if  lord  Coke  is  right  here,  a  rent  may  be  seek,  and  yet  be 
distrained  for.  According  to  the  resolution  of  the  king's  bench  in  W.  Jo.  S34, 
the  rrat,  in  a  case  such  as  is  suj^iosed  by  Littleton,  is  quati  a  rent-aerrioe 
distrainable  of  common  right.  In  other  words,  the  distress  is  given,  or  rather 
saved,  bv  the  law,  to  prevent  the  mesne  from  being  prejudiced  by  acts  betwees 
lord  and  tenant  to  which  die'  mesne  is  no  party,  llris  brings  the  case  to  a 
resemblance  of  a  rent  reserved  for  equality  on  a  partition  between  ooparcc- 
aers ;  which  by  the  implication  of  law  is  a  rentocharge  without  aid  of  aay  daose 
of  distress,  and  therefore  called  by  Littleton  a  rent^faarge  distraiiMble  of 
common  right.     See  post.  Sect.  253. — [Note  265.] 

(2)  See  same  maxmi  aftt.  fdi.  ^6.  a.  See  also  1 1  Co.  5s.  a.  Gro.  Jam.  17a 
189,  and  Oldfield's  case,  Noy  123. 

(3)  Hie  words  [the  comisee]  are  not  in  the  original,  but  are  addad  by  ^ 
editor  as  essential  to  the  sense  4f  the  passage. 

(4)  Ace.  Bro.  Abr.  Executions  143.  Yet  it  has  been  said,  that  the  revcitioa 
iti^elf  is  not  extendable.  Bro.  NbUv.  Gas.  pi.  nvj.  See  «s  to  Ihii  1  Bo^ 
Abr.  888.  pi.  6  and  7.  Mod.  40,  and  Carth.  i26^Note  266.] 
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Sect.  233. 

j^LSO,  if  a  man  which  hath  a  rent  secke,  be  once  seised  of  any  pttrcell 
of  the  rent  J  and  after  the  tenant  voill  not  pay  the  rent  behind,  this  is 
his  remedie.  He  ought  to  go  by  himselfe  or  by  others  to  the  lands  or 
tenements  out  of  which  the  rent  is  issuing,  and  there  demand  the  arrerages 
of  the  rent ;  and  if  the  tenant  denie  to  pay  it,  this  deniall  is  a  disseisin  of 
the  rent.  Also,  if  the  tenant  be  not  then  readie  to  pay  it,  this  is  a  denial, 
which  is  a  disseisin  of  the  rent  (5).  Also,  if  the  tenant,  nor  any  other 
man,  be  remaining  upon  the  lands  or  tenements  to  pay  the  rent  when  he 
demandeth  the  arrearages,  this  is  a  deniall  in  law,  ana  a  disseisin  in  deed, 
and  of  such  disseisins  he  may  have  an  assise  ^  novel  disseisin  against  the 
tenant,  and  shall  recover  the  seisin  of  the  rent,  and  his  arrerages  and  his 
dammages,  and  the  costs  of  his  writ  and  of  his  plea,  8^c.  Andifafier 
such  recovery  [and  execution  had"]  (1)+  the  rent  be  againe  denied  unto  him, 
then  he  shall  have  a  redisseisin,  and  shall  recover  his  double  damages,  Ifc 

*^  QEISIN,  or  seison,  is  common  aswel  to  the  .English,  bs  to  (Ant  99.  a.) 

the  French,  and  signifies  in  the  common  law  possession, 
whereof  seisina  a  Xiatin  word  is  made,  and  seisire  a  verbe. 

"  Of  any  pared-**    [u]  A  seisin  of  parcel  is  a  sufficient  seisin  in  [»]  5  £.  4. 9. 

law,  to  have  an  assise  of  the  whole  rent.  ^^' p?'^'  ^ 

Concerning  the  generall  learning  of  seisins,  you  may  reade  Ub.^  JqCo  aalV^ 

SeviTs  ca$e,foU  8.  lib.  s^foL  98.  Tib,  6.fol.  57.  lib.  TfoL  24.  29.  •^  ise.  1. 

lib.  g*fhl.  33,  and  many  authorities  of  law  there  cited,  but  suffi-  coram  regeNott. 

cient  IS  said  here  to.explaine  Littleton*  '^  Tbesaur. 

"  To  the  lands,  Sfc"    [»]  For  a  demand  of  the  tenant  out  of  M  49  E.  3. 
the  land  is  not  sufficient:  but  if  there  be  a  house  and  land  a  de-  pt  coli  71^  '^ 
mand  on  the  land  is  sufficient;  but' for  a  condition  broken,  it 
ought  to  be  at  the  hou6e(6),  as  h^th  been  ^aid before  (7). 

'^  (BMnd,'\ar€re.  This  wordar^^  is  to  be  observed, 
ri537l  ^^^  ^^  ^^  "^^  necessary,  that  oc^.the  gmntee  of  the  rent 
r  i^    J  should  demand  it  at  the  very  time  when  it  becommeth 

due,  but  at  any:  time  after  it  is  sufficient.    For  this  is  not  (Ant.  144-  •*) 
like  a  demand  of  a  rent  upon  a.  condition ;  because  that  is  penall 
and  overthroweth  the  whole  state ;  and  [x]  therefore  the  time  of  M  99  Ass.  51. 
demand. must  be  certaine,  to  the  end  th& lessee,  donee,  or  feofiee  §.^'^'  U'  . 
may  be  there  to  pay  the.rent(a).    Butademandof  a  rent  secke  jLib.^dc  Eotnet 

(5  Co.  56.     7  Co.  s8.       1  Leoo.  305.     Cro.  Jam.  9, 10. 145.) 

or 

t  Tkis  if  ii0le  1  of  153.  b.  in  the  izfk  and  liih  edi^au. 


5)  The  words,  ^the  refit  not  in  L.  and  M.  nor  Roh. 

6)  Ace.  F.  N.  B.  179.  A. 
Ace.  post.  301.  b. 

f  The  words  between  brackets  not  in  L.  and  M.  Rph.  nor  P. 
Ace.  as  to  condition  of  re-entry,  post.  301.  a.  ace.  whether  the  con- 
be  fbr  re-entry  or  a  sum  nomine  fosncc,  7  Co.  28.  b.  Hcb.  82.  '^07. 

jp  p  3  But 
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or  rent  charge  is  but  onelj  a  formal  meane  to  recover  that  which 
[y]  Mich.  is  due ;  [y]  and  therefore  in  that  case  it  may  be  demanded  after  it 

41  E.3.cortm     jg  behind  at  any  time,  whether  the  tenant  be  present  or  no,  for 
•cSfdinglf .       remedies  for  rights  are  ever  favourably  extended. 

'<  Tliis  is  a  deniall  in  larv"  For  wheresoever  there  is  a  Isvpfull 
demand  of  a  rent,  and  the  same  is  not  paid,  whether  the  tenant 
be  present  or  absent,  yet  this  is  a  deniall  in  law  (3},  albeit  there 
be  no  words  of  denyalf.  It  appeareth  here,  that  the  demand  must 
be  made  upon  the  land,  and  albeit  the  tenant  nor  any  for  him  be 
there,  yet  must  the  erantee  demand  it,  because  without  a  demand 
(Poftt.  301.  b.)   there  can  be  no  demer  in  deed,  or  in  law. 

[1]  Vtd.  Bract.        ^'  DftSMiVi.'*     (4)  [z]  Disseisina  is  a  putting  out  of  a  man  out 

lib.4*fel*  161 »  of  seisin,  and  ever  implyeth  a  wrong  (5).    But  dispossessing  or 

6a.  204.  ejectment  is  a  putting  out  of  possession,  and  may  be  by  n^ 

&c*f  83*^106 '  ^^  ^y  ^'^^^S*     *  Ornnis  disseisina  est  transgresno,  sed  turn  omm 

1 14, 1 15. 1 1  d!  transgressio  est  disseisina.     Si  eo  animo  forte  tngrediattur  /undttm 

Mir. ca.3,  sect.  1,  alienumy  non  guod  siU  luurpet  tenementum  veljura,  non  Jacit  dit- 

'  •  Fct.  lib.  4,  seisinam  sed  transgressionem,  S^c.     Qtuerendum  est  ^  judice  quo 

ai.  1.  Bra.  ubi  ^^/^^  hoc  fecerity  %c.  (6)    And  of  ancient  time  a  disseisin  was 

<4^Leon.  48.  a.  defined  thus :  Disseisin  est  un  persond  trespasse  de  tortious  ouster 

Cn>. Cha.  303.)  del  seisin  (j), 

MiiT.ca.3,8ect.  ^^  An  osstse  of  novel  disseisin.**    Assisa  nowe  disseisinet.    A*- 

S5.    Bracton  g^g^  properly  commeth  of  the  Latin  word  assideoj  which  is  to 

B 'tto^  ^'  associate  or  set  togeUier;>o  as  properly  assise  is  an  association 

^^nca.44,  ^^  sitting  together.    And  the  writ,  whereby  certain  persons  arc 

ileta  lib.  4,  ca.  5,  &  3,  &  3. 

authorised 

t  See  WBte  6  tn^.  ' 


But  the  case  of  Thyn  v.  Cholmley,  Mo.  347,  is  contra  as  to  a  sum  nomine  peewt^ 

—[Note  267.] 

3)  For  disseisin  of  rent  by  denial,  see  post.  Sect*  238* 
4}  See  Littleton's  description  of  disseisin,  post.  Sect.  279.- 
1 5)  It  also  implieth  force.    Post.  257.  b. 

(6)  The  jpreceding  passages  in  Latin  are  not  from  Bracton  or  fleta  in  the 
places  cited  by  lord  Coke,  but  from  Bract.  216.  b. 

(7)  For  other  descriptions  of  disseisin  besides  those  given  or  referred  to  by 
lord  Coke,  see  post  377.  a.  6  Co.  58.  The  ancient  authors  cited  by  lord  Cok^ 
particularly  Bracton  and  Fleta,  are  very  full  in  explaining  die  various  modes  of 
.disseisin.    The  additional  marginal  references  to  4  Leon,  and  Cro.  Cha.  are  to 

cases  about  disseisin  by  election^  as  to  which  see  post.  306.  b.  and  323.  a.  See 
also  the  case  of  Taylor  on  demise  of  Atkyns  v.  Horde,  1  Burr.  60*  In  this  last 
^  case  it  was  attempted  to  support  a  common  recovery  by  supposing  the  tenant  to 
the  precipe  to  have  gainea  a  freehold  by  disseisin.  The  nature  of  a  disseisht 
was  therefore  elaborately  investigated  by  the  counsel.  Lord  MansSeld,  also, 
who  had  been  recently  made  chief  justice  of  the  king's  bench,  and  delivered  the 
court's  opinion  in  a  very  distinguished  argument,  expatiated  on  the  same  sub- 
ject, in  order  to  repel  the  arguments  for  a  freehold  by  disseisin  in  the  case 
before  the  court,  by  skewing,  tliat  the  doctrine  in  our  books  about  *^i^»*»ipt« 
chiefly  applies  to  disseisin  by  a  person  electki^,  for  the  Bake  of  certain 
remedies  to  suppose  himself  disseised.  There  will  probably  be  occasion  to 
refer  to  some  pmnts  of  the  learning  disnlayed  in  the  course  of  this  fiunous  case 
in  a  subsequent  part  of  the  present  work;  especially  where  Littleton  writes  con- 
cerning diseoisins  by  election.    See  post.  Sect*  588f  [Note  26S*] 
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authorised  and  called  together,  is  called  assisa  n&oa  dUseUhue ; 
so  as  assisa  is  but  cessio  (8).  But  because  cessio  is  but  a  generall 
vordy  therefore  in  this  sense  assisa  is  used  in  law  for  a  particular 
cession  by  force  of  the  writ  de  assisd  nova  disseisins;  and  ac- 
cordingly it  was  anciently  said,  assise  in  un  ease  n*est  atUer  chase  Mirror  ca.^ 
fue  cession  des  justices.  And  it  is  called  assisa  nova  disseisina^  lectas. 
for  that  the  justices  of  eire,  before  whom  these  assises  were  taken 
in  their  proper  counties,  did  ride  their  circuits  from  7  years  to 
7  years,  and  no  disseisin  before  the  eire  if  it  were  not  complained 
of  in  the  eire  could  be  questioned  after  the  eire ;  and  therefore 
a  disseisin  committed  before  the  last  eire  was  called  an  ancient 
disseisin,  and  a  disseisin  after  the  last  eire  was  called  a  new  dis- 
seisin, or  nova  disseisina,  Assisa  also  signif^eth  a  jury,  of  their 
sitting  together,  and  also  a  session  of  parliament,  as  Littleton 
herewler  in  this  Chapter  sheweth. 

**  And  shaU  recover  the  seisin  of  the  rent.**  Here,  and  by  the  (7  ^o*  3*  ^i 
(Sfc^)  in  the  end  of  this  Section  is  implyed,  that  our  author  in- 
tendeth  his  case  where  the  rent  issueth  out  of  lands  in  one 
county.  For  if  a  man  be  seised  of  two  acres  of  land  in  two 
severaJl  counties,  and  maketh  a  lease  of  both  of  them  reserving 
two  shillings  rent;  in  this  case,  albeit  severall  liveries  (9)  be 
made  at  severall  times,  yet  is  it  but  one  entire  rent  in  respect  of 
the  necessitie  of  the  case,  and  he  shall  distre3me  in  one  county 
for  the  whole,  and  make  one  avowrie  for  the  whole.  But  he 
shall  have  severall  assises  in  confinio  eomitatus^  and  in 

El 5471  ^^^^^  countie  shall  qcjT  make  his  plaint  of  the  whole 
J  rent ;  but  there  shall  be  but  one  patent  to  the  justices. 

[a]  And  this  assise  in  coftfinio  comitatus  is  given  by  [a]  10  Am.  pi. 
the  statute  of  7  R.  2.  cap.  10,  for  no  assise  lay  in  ^t  case  at  4*   18  Ajs.  p.  1^ 
the  common  law,  but  the  party  might  distreine.     (b]  But  for  a  ^^h^  ^  ^^' 
common  of  pasture,  of  turoary,  of  pischaiy,  of  estovers,  and  the  rX^  x%'^* 
like,  in  one  county,  appendant  or  appurtenant  to  land  in  another  iSo.  a. 
county,  an  assise  in  confinio  comitatiis  did  lye  at  the  common'  (7  Co.  9, 3, 4.) 
law;  [c]  and  so  it  is  of  a  nusans  done  in  one  county  to  lands,  [4  ^-  ^-  B. 
f  lying  m  another  county,  the  like  assise  did  lye  at  the  common  ^^^'  ^' 
law. 

[d]  And  albeit  the  eonndes  do  not  adjoyne,  iiut  there  be  [d]  5  £.  4.  a. 
flo  counties  meane  betweene  them,  yet  the  assise  in  confinio 
comitatus  doth  lye  (1),  and  the  justices  shall  sit  betweene  the 
said  counties,     [e]  And  where  it  is  said  before  of  two  counties,  [e]  T.  K.  B. 
the  like  law  it  is  if  the  same  extend  into  more  counties  (2).  180.  a. 

[/^  If  a  man  hold  divers  manners  or  lands  in  divers  severall  [f]  30  £.  1. 
counties  :by  one  tenure,  and  the  lord  is  deforced  of  his  services,  tit  Droit. 
he  shall  have  severall  writs  of  customes  and  services;  for  every  F.N. B.  151. m. 
pounty  one  writ  returnable  at  one  day  in  the  court  of  common 

pleas, 


t 


(8)  It  should  be  sessioy  the  word  as  Coke  spells  it  tending  to  a  wrong 
derivation. 

f^)  Asio  livery  of  lands  situate  in  several  counties,  see  ant  Sect  61,  62. 
1)  Ace.  Fine.  Descript  del  Com.  L.  59.  a.  &  49  Ass.  pi.  1.  &  21  Hen.  6. 3. 
there  cited. 

(2)  Fitzherbert  in  the  place  cited  in  the  margin  is  a  direct  authority  for  this. 
But  according  to  Finch,  more  than  two  counties  cannot  join.  Fine.  Descript. 
<deL  Com.  L.  59.  a.  See  further  on  trial  by  two  or  more  counties,  21  Vm* 
Abr.  103. — [Note  269.] 
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pleas,  and  thereupon  count  according  to  his  case  by  the  comioon 

law. 
M  i8  A»».  pi.  1.       [g]  ^"^  ^^  ^^^  tenant  in  that  caie  do  cease,  the  lord  shall  not 

have  severall  writs  o£ cessavit  ut  supra\  for  the  writ  oi cessavit  ig 
*  W.  a.  cap.  ai.  given  by  statute  '*'',  and  the  fonne  and  manner  of  the  writ  then^in 

prescribed ;  and  thereupon  it  is  holden  in  our  bookes  that  in  tiu: 

case  a  cessavit  doth  not  lye  (3). 

\h]  Bracton  fol.  [^]  "  ^^^  '^^^^  ^^'^  "  redissetsin,  and  shall  recover  hk  douldi  l-:- 
•236,  Britton,  tnageSf  S^c"  Here  by  this  C^c.j  is  also  to  be  understood,  lH:: 
133, 246.  a  writ  of  redisseisin  is  given  by  the  statute  of  Merion  •  (soci iii 

riet.H.4,ca.  ag.  because  the  parliament  was  holden  at  Mertonin  Anno^oH:^) 
Merton  c^.  3.     ^^^  letter  whereof  is,  Item  si  guis  fuerit  disseisitus  de  Ubm  tr^ 

mentOi  cf  coram  justictanis  tttneranttous  setstnam  suam  recuma:- 
•Mirror ca.  3.  ^^ ^^  assisam  nacce  disseishuF,  'vel  per  recognitionem  eornp. f » 
Vid.  Sect.  334.  fic^^^^  disseisinamy  et  ipse  disseisitus  per  vicecomitem  seisimrn  j  -? 

habueritj  si  iidem  disseisitores,  posiea  post  iter  jtuticianorum,  ul 
in/rOf  de  eodem  tenemento  iterum  eundem  conquerentem  disst^^ 
Vide  Rcgist.       verintf  Sf   inde  convicti  fkerintj  statim  capiantur,  Sfc.  [4)  B '. 
S06.  b.  the  double  damages  are  given  by  the  statute  of  W.  2.  cap.  -26. 3 

(I  Ro.  Abr.  And  Littleton  m  few  words  hath  made  a  good  exposition  f 

^7^)  this  statute;   for  where  the  statute  saith,  disseisitus  dc  hh" 

[i]  40As9.23.ac.  tenementOj  Littleton  expounds  it  [i]  to  extend  to  a  rent  seu 

or  rent  charge  (6).     Albeit,  as  hath  beene  said,  they  be  a?c''< 
ro  ,4E.4. 4.     common  right,  yet  a  man  hath  a  freehold  in  them,  [A]:i!>i' 
1 1  H.  6.  33.        that  granteth  otnnia  tenemenia  sua,  a  rent  charge  or  a  rent  id>-' 
(Ant.  6.  a.  doth  passe  (7). 

'd*  ^')  CoramjfAticiaHis  itinerantibusy  Sfc,  saith  the  statute^  Bull  - 

tleton  speaketh  generally,  and  so  is  the  statute  to  be  iuiciii' 
before  any  other  justices  that  have  authority  to  take  assist'^.  :^ 
justices  itinerant  are  set  downe  but  for  an  example,  whu!  > 
[(]  Fitz.  N.  B.     worthy  of  the  observation,  [I]  bein^  a  penall  law. 
i8u.  h.  Rect^eraverit  per  asnsamy  Sfc.  saith  the  statute.    Here 'i^; 

•  is  taken  for  the  verdict  a£  the  assise,  as  Littleton  hereaflrr  ip  r 

Chapter  expoundeth  the  same.     Vel  per  recognitionem\  cVf.  or  ^ 
confession.     Then  the  question  iB>  what  if  the  recovery « 
upon  a  demurrer,  or  by  pleading  of  a  record  and  faUer  of ' 
by  any  other  manner.     And  seeing  Littleton  speaketh  geBtv 
it  ihust  be  understood  of  all  manner  of  recoveries  in  an  <^'* 
oi  novel  disseisin  \  and  so  it  is  confirmed  by  the  statute  of  V<- 
cap.  a6.  (8) 

"  Recovery"    Hecwperatio  eommeth  of  the  verbe  recuf^ 
i.  €m  ad  rem  per  injuri&m  estortam  sive  detentam  per  seaff^ 


(3)  Ace.  F.  N.  B.  209.  K. 

(4)  Ace.  «.  Inst.  82. 115. 
(^)  See  a  Inst.  416. 

(t))  Ace.  F.  N.  B.  178.  D.  ^ 

(7)  So  where  lands  and  tenements  aredeviss^Ie  by  custom  of  atoor<>ttf^^'  ^ 
rent-charge  and  rent-service  are  within  the  custom.  Post.  Seel.  5^5*  ' 
somettuK  >  the  word  tenement  is  used  in  a  more  limited  sense,  and  to  f^^- 
rents  and  other  incorporeal  hereditaments,  as  by  Littleton  in  wrilifig  c^^^' 
to  toll-entries     See  post.  Sect.  385. — [Note  370.] 

(8)  See  further  as  to  redisseisin  Fitzherbert's  comment  on  the  writ  oJ  - 
name,  F.  N.  B.  188.  B. 
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Judicig  resiUui.  And  recuperatio  in  the  common  law  is  all  one 
with  evicHo  in  the  civill  law,  which  is  tdicujus  rei  in  causam  alterius 
adducUe  per  judicem  acquisition 

^^  And  execution  had***     Per  vicecomitem  seisinam  habuerit,  saith  , 

the  statute:  but  Littleton  speaketh  generally,  C^nd  execution 
had) ;  so  as  whether  it  be  by  the  sherife  or  by^  the  party,  so 
as  execution  or  possession  be  had,  it  sufficeth  (9).' 

"  Exeouiion^*'  Executioy  and  signifieth  in  law  the  obtaining  of  Vide  Sect.  504. 
actuall  possession  of  any  thing  acquired  by  judgement  of  law,  or 
by  a  fine  executory  levied,  whether  it  be  by  the  sherife  or  by  the 
entvy  of  th«  party,  whereof  you  shall  reade  more  hereafter  ( 10). 

Note,  it  appeareth  here  by  Littleton^  that  [m]  the  recovery  in  W  M  E-  2. 
a  former  writ  must  be  in  assise  of  nofod  disseisin^  wherein  these  f^i?*o'**oq 
words  Csuch  reecKery)  are  to  be  observed.    And  therefore  in  a     •    •    •  *  9*  8- 
writ  of  tight  close  m  ancienf  demesne,  the  demandant  maketh 
hift  protestation  to  sue  in  the  nature  of  assise  of  ntmd  disseisiny 
and  after  is  redisseised,  he  shall  not  have  a  writ  of  redisseisin, 
because  the  first  recovery  was  not  by  a  writ  of  assise  of  novel 
disseisin,    fn]  And  so  it  is,  if  the  recovery  were  in  assise  of  fresh  [n]  14  E.  3. 
force  by  bill  according  to  the  custome  of  some  city  or  borough,  tit.  Red  is.  8. 
Also  in  ancient  demesne  there  be  no  coroners.  (11)  offhe  bTft^t'* 

Si  iidem  disseisitores,  saith  the  statute.     [0]  So  as  it  ^^^^^  ^j^  Mertoot 


against , —   

redisseise  him  againe,  he  shall  have  a  redisseisin  against  him,  (Cro.jji^.'3^) 

for  he  is  not  alius.    But  if  the  recovery  had  been  against  one,  (f,v.B.  188.  c.) 

and  he  and  another  redisseise  tlie  plaintife,  he  shall  not  have  a 

redisseisin ;  for  here  is  alius :  and  he  cannot  have  a  redisseisin 

against  the  former  disseisor  alone,  because  he  is  join-tenant 

with  another ;  [  p]  for  joyhtenancy  in  a  writ  of  redisseisin  is  a  M  33  E.  3. 

good  plea,  and  a  stranger  shall  not  be  subject  to  double  im-  ^disseisiny. 

prisonment  and  double  ^ages.                                 ^     ^        ,  Vo.t'i'^'.  a.) 

[^  J  If  a  recovery  be  had  against  a  woman  in  an  assise  of  nox^el  _    „ 

disseisin,  and  the  plaintife  recovereUi  and  hath  execution,  the  i\jf.i3.  j^s^E. 
woman  taketh  husband,  and  both  of  them  redisseise  the  plaintife, 
he  shidl  not  have  a  redisseisin,  because  the  husband  is  alius, 

[r]  And  yet  if  a  feme  recover  in  an  assise,  and  afler  take  baron,  N  ^' ^- ^*. 

and  they  are  redisseised,  the  husband  and  wife  shall  have  a  re-  ^^  ^*  ^^^ 
disseisin ;  because  the  husband  joyneth  for  conformity,  and  it  is 

in  the  right  of  his  wife  who  was  disseised  before,  so  in  effect  it  is  (^U-  96*) 

idem  disseisitus  et  idem  conguerens  (1).  yL 


(9)  Ace  ant.  34.  b.    See  also  Dy.  278.  b.  March.  95. 

(10)  Post.  289.  a. 

(11)  This  is  an  additional  reason  against  a  writ  of  redisseisin;  because  that 
writ  requires  that  the  coroners  be  taken  to  see  it  executed,  and  they  are  not  offi-< 
cers  of  the  court  of  ancient  demesne.  The  same  reason  implies  more  strongly 
in  respect  of  the  sheriff^  for  the  writ  is  directable  to  him,  and  he  is  judge  as  well 
aa  officer  in  it.  See  Kitch.  96.  a.  &  Fulwood's  case,  4  Co.  65.  a.  See  also 
Dak.  Sber.  33.  b.  where  the  sheriff's  duty  in  executing  the  writ  of  disseisin  is 
explained.*— [Note  271.] 

^  (1)  So  if  a  feme  commits  a  redisseisin,  and  q/iervmrds  is  married,  the  writ 
lies  against  both;  because  in  that  case  the  busbajod  is  named,  aot  as  the  actor» 

PF  4  but 
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If  two  coparceners  be  dtmeiBed  and  lecover  in  an  assise,  if 
after  they  make  partition,  and  after  tiiey  be  sererally  diaseiaed, 
they  shad  have  several!  redisseisins :  and  so  it  is  of  joyntenants^ 
for  they  be  iidem  conquerentes,  ^  non  alii.  Also  a  redisBPiwn 
doth  lie  against  the  disseisor  which  doth  redisseise,  and  against 
another  to  whom  he  made  feoffment  after  the  second  disseisin; 
for  otherwise  the  redisseisor  might  prevent  the  plaintife  of  his 
redisseisin.  B\it  in  an  assise  against  A-  and  B,  A^  is  found 
disseisor,  and  B,  tenant,  and  the  plaintife  doth  recover;  and 
after  he  which  was  found  tenant  disseises  the  plaintife,  he  shall 
not  have  a  redisseisin,  because  he  did  disseise  him  but  once  (a)« 
F.  If.  B.  i88.  G.  De  eodem  tenemento,  saith  the  statute.  If  the  plaintife  be  re- 
disseised  of  parceil  of  the  tenement  formerly  recovered,  be  shaQ 
have  a  redisseisin. 
(Ant  153.8.)         If  the  mesne  recovereth  (d)  a  rent  when  it  is  a  rent  aertioe, 

and  afler  the  rent  becommeth  a  rent  seek  by  surplusage,  andf 
doth  redisseise  him  of  the  rent,  he  shall  have  a  redisseisin;  for 
the  substance  of  the  rent  remainesy  though  the  quality  be  al- 
tered (4). 
[«]  36  H.  0.  [«]  If  tenant  in  special!  taile  recovereth  in  assise,  and  after  be- 

tit.  Aid  77.  commeth  tenant  in  taile  after  possibility  of  issue  extinct,  and  Chen 

is  redisseised,  he  sliall  have  a  redisseisin ;  for  albeit  the  state  of 

inheritance  be  altered,  yet  the  same  freehold  remaineth  (5). 

6  E.  3.  tit.  If  a  roan  recover  land  in  an  assise  of  novd  disseisin  whereunto 

KediasebtnO.      there  IS  a  Common  appendant  or  appurtenant,  and  after  is  redis- 

I,  N.  B.  189.  p.  seised  of  the  common,  he  shall  have  a  redisseisin  of  the  c^mmon^ 

for  it  was  tacitly  recovered  in  the  assise  (6). 

t  The  seme  teems  to  require  that  the  panage  should  be  read  as  if  lord  Ceike  had  used  the 
vords,  and  the  lord  dotli  redisseise  him  of  Sit  rent,  the  mesae  shall  have  a  redisseisin." 


Sect.  234. 

j^ND  memorandum,  that  this  name  assise  is  nomen  equivocum;  /br 
sometimes  it  is  taken  for  a  jurie;for  the  beginning  of  the  record  of 
an  assise  of  novel  disseisin  begirineth  thus*'  assisa  venit  recognitura,  &c. 
tehich  is  the  same  as  jurata  venit  recognitura.  Jnd  the  reason  is,  for 
that  by  the  writ  of  assise  it  is  commanded  to  the  sherife  (11  est  command 
a  la  vicont),  qu6d  faceret  duodecim  liberos  &  legales  homines  de  vici- 
lieto*,  &c.  videre  tenementum  illud,  et  nomina  illorum  imbreviare,  et 
quod  summoneat  eos  per  bones  summonitores,  qu6d  sint  coram  josti- 
ciarlis,  Ml.  parali  inde  facere  recognitionem,  &c.  And  because  that,  by 
^  suck 

^  It  is  "  ntineto*'  in  an  editian  ef  lAttkUm  in  1583;  hut  here,  and  in  several  yrwr 
editiffns  of  Co.  iMt.  the  toord  is  cmreeted  agreeahly  to  lard  Cokt's  remark  en  tfcc  imptapiiety 
«f  spelling  it  toith  an  s.     Vid.  post.  158.  b. 


but  only  in  conformity  to  the  law,  wliich  will  not  suffer  the  wife  to  be  sued  alone, 
and  to  satisfy  the  damages.     Hob.  96. — [Note  873.]    ' 

i2  y  See  post.  Sect.  278. 
3)  Recovery  in  assise  must  be  understood. 

(41  The  reason  is,  because  the  alteration  is  made  by  the  act  of  othen* 
namely,  of  the  lord  paramount  and  tenant  paravail.  Ace.  4  Co.  9.  a.  and  b.  in 
Bevil's  case.    See  ant.  Sect.  332.  post.  309.  b.  ant.  15a.  b.— [Note  273.] 

!5 )  Ace.  1 1 .  Co.  81.  a.  in  Lewis  Bowles's  case. 
6}  Other  instances  of  tacit  recovery  are  mentioned  ant.  fol«  151*  ^ 
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such  an  originally  a  pannell  ly  farce  of  the  same  writ  ought  to  be  returned, 
ifc.  it  is  said  in  the  beginning  of  the  record  in  the  assize,  assisa  Tenit 
recoffoitura,  &c.  Jko,  in  a  writ  of  right  (en  briefe  de  droit)  it  is  cont" 
monly  said  that  the  tenant  may  put  himselfe  on  God  and  the  great  assise* 
Also  there  is  a  writ  in  the  register,  which  is  called  a  writ  de  nia^n^  assist 
eligend^  So  as  this  is  well  proved,  that  this  name  assise  sometimes  is  taken 
for  a  jury.  And  sometimes  it  is  taken  for  the  whole  writ  of  assise;  and 
according  to  this  purpose  it  is  most  properly  6;  most  commonly  taken,  as 
an  assise  of  novel  disseisin  is  taken  for  the  whole  writ  oj  assise  of  novel 
disseisin.  And  in  the  same  manner  an  assise  of  common  of  pasture  is 
taken  for  the  whole  writ  of  assise  of  common  of  pasture,  ana  assise  of 
niortdauncester  is  taken  for  the  whole  writ  of  assise  of  mortdauncester^ 
and  assise  of  darreine  presentment  is  taken  for  the  whole  writ  of  darreine 
presentment.  But  it  seemes,  that  the  reason  why  such  writs  at  the  be- 
ginning were  called  assises  was,  for  that  by  every  such  writ  it  is  commanded 
to  the  sherife,  qu6d  summoneat  1 2,  which  is  as  much  to  say,  that  he  ought 
to  summon  a  jury-  And  sometime  assise  is  taken  for  an  ordinance,  to 
wit,  to  put  certaine  things  into  a  certaine  rule  and  disposition^  as  an 
ordinance^  which  is  called  (i)t  assisa  panis  et  cervisi®. 

«    2C^Q  UIVOC  UM*'  ( 7 )  For  the  better  understanding  hereof, 
"^^  of  these  there  be  two  kinds,  viz.  aquivocum  ajuivocans; 
and  aqtdvocum  aquivocatum, 

JEquivocum  tsquivocans  est  plurivocum,  polysemus,  a  word  of 
divers  several  significations. 

JEquivocum  aquvoocatum  est  univocum,  that  is  to  say,  reduced 
to  a  certaine  siffuification.  As  here  in  Littleton's  example,  assisa 
est  nomen  aqmvoctun  aquivocans;  for  sometime  it  sienifieth  a 
jury,  sometime  the  writ  of  assise,  and  sometime  an  ormnance  or 
statute,  ^ow  assise,  jtiro/a  (8),  is  aquivocum  aquivocatum  i  and 
so  is  breve  de  assist  nova  disseisina,  and  assisa  panis, 

El  557]  ^^*     ^^^^  ^  ^^^*^  ^  nomen  ^  tsquivocum;   canis 
*J  kUrabUis,  canis  marinus,  canis  ccdestis,  sunt  aquivoca 
aquivocata. 

''  An  assise  qfnovd  disseisin.**  Note  [a],  there  be  foure  assises,  /q  Co.  70.) 

viz.  this  writ,  an  assise  of  mordancester^  or  darreine  presentment,  [a]  Bractoaiifr. 

and  of  utrum  ( i ).  '  4»  fo.  160.  Brit- 

tonc8.4S,lb. 
105.  134.    F.  N.  B.    Fleta  lib.  4.  ca.  5,  &c.    Iffirr.  ca.  9,  sect.  13. 

«  Sheri/e  C^icontJ"    Vide  sect.  348,  verbo  (sherife.)  (Ant.  109.  b. 

^*  Q^od  faciat   13  liberos  et  legates  homines  de  vicineto,  SfC** 
[b]  Albeit  the  words  of  the  writ  be  duodedm,  yet  by  ancient  [6]  1  H.  7.  a. 
course  the  sherife  mubt  return  (3)  34 ;  and  this  is  for  expedition 
of  justice:  for  if  13  should  onely  be  returned,  no  man  should 

have 

t  T^tf  it  note  1  of  155.  6.  m  the  i$th  and  14th  editunu. 

(1)  f  The  words  among  the  ancient  statutes  are  here  added  in  L.  &  M.  Roh* 
and  P. 

(7)  See  Hob.  303. 
.    i8)  Lord  Coke  means  **  taken  {ovjurata.'^ 

(1)  Juris  utrum. 

(3)  See  3  G.  8.  c.  sj.  s.  8. 
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have  a  full  jury  appear^  or  be  8m>m  in  leipect  of  dudUngei^ 
without  a  tales,  which  should  be  a  greai  delay  of  txj^^  So  as 
in  this  case  usage  and  ancient  course  maketh  law.  And  it 
seemeth  to  me,  that  the  law  in  thia  case  delighteth  herseUe  in 
the  number  of  12 ;  for  diere  must  not  onely  be  12  juron  (3^) 
[c]  Vid.PI.Cora.  for  the  tryall  of  matters  of  fact,  [c]  but  12  judges  of  andent 
in  proffimio.        time  for  tryall  of  matters  of  law  in  the  Exchequer  Chamber, 

Also  for  matters  of  state  there  were  in  ancient  time  twelve  Com" 

seUors  of  State,    He  that  wageth  his  law  must  have  deoen.  othm 

with  him,  which  thinke  he  says  true.    And  that  number  qfttoeke 

Jofthiia4.  is  much  respected  in  holy  toritf  as   12  apostles,  12  stonesj  i« 

Genes.  49.  tribeSf  SfC^ 

[<fl  9E.  4.  i&         [d]  He  that  is  of  a  jury,  must  be  liber  hamoy  that  is,  not  adj 

a  meman  and  not  bond,  but  also  one  that  hath  such  freedome 

of  mmd  as  he  stands  indifieient  aa  he  atanda  unswome*    St* 

condly,  he  must  bee  lesalis*    And  by  the  law  every  juror,  that 

is  returned  for  the  tiy^  of  any  issue  or  cause,  ought  to  hare 

three  properties. 

^)  Artk.  super       {*)  QC^  First,  he  ought  to  be  dwelling  most  neere  FlSoT 

Cart.  ca.  9.         to  the  place  where  the  question  is  moved  {2).  L  b  J 

R^gUt.  ij8.  Secondly,  he  ought  to  be  most  sufficient  both  for        ' 

'  ^'  ^^'  understanding,  and  competencie  of  estate  (3). 

Vid.  Sect.  loa.        Thirdly,  he  ought  to  oe  least  suspitious,  that  is,  to  be  iadif- 
193.  ferent  as  he  stands  unswome :  and  then  he  is  accounted  in  lav 

lihcr 


(3)  In  a  Coke  upon  Littleton  in  my  possession  there  is  the  following  msr^gi- 
nal  note  on  the  necessity  of  having  12  jurors. — "  In  the  manor  of  Penryn  Far- 
<'  rein,  in  Cornwall,  there  was  a  custome  to  try  an  issue  with  six  jurors;  and  thii 
^'  custome  was  adjudged  ho  good  custome,  as  Rolle  chiefb  justice  affinned  in 
"  Mich,  terme  1652."  The  printed  books  also  furnish  two  cases  affainst  tadi  a 
custom ;  in  the  first  of  which  cases  Rolle  appears  to  have  argued  for  it,  and  to 
have  noticed  that  there  was  a  multitude  ot  records  in  twenty  several  eooits  in 
Cornwall  proving  its  preyalency.  See  Frechrmock  v..  Perryman,  Cro.  Cha.  siS* 
1  Ro.  Abr.  564,  and  Aike  et  Aimon  v.  Hunkin,  1  Sid.  233.  However,  in  lome 
special  cases  the  jury  may  be  less  than  twelve;  and  in  some  must  or  maybe 
more. — 1 .  They  may  be  less.  Thus  it  maybe  in  Wales  under  the  provision  of 
the  statute  of  34  &  35  H,  8.  concerning  Wales,  which  allows  of  six.  See  34 
&  35  H.  8.  c.  26.  s.  jy..  Cro.  Cha.  259.  1  Sid.  233.  and  3G.  2.  c.  35.»«9' 
So  also  it  is  in  some  splcial  cases  in  England,  aa  6  or  8  in  inquiry  of  damages  00 
default,  and  in  inquiry  of  waste,  though  this  latter  has  been  questioned  and  even 
denied.  Spelm.  Gloss,  vocejzmzfo.  Btz.N.  B.107.  C.Dnac.  Trials  per  Pu^i 
ci^.  6.  1  Ventr.  \  1 3.  Finch.  Law  400.  Further  rfiere  is  in  Glanvil  a  writ  for 
a  juiy  of  8  to  inquire  into  the  age  where  infimey  ia  alledged.  Glanv.  lib.  iS* 
c.  14,  15,  16. — 2.  Instancea,  in  whidi  the  law  allows  or  requires  more  than 
twelve,  are,  attaint,  in  which  there  must  be  24,  the  great  aaaise,  in  which  there 
must  be  16,  the  grand  jury  for  indictmentSy  idudki  usually  consist  of  somenum* 
ber  between  19  and  23,  and  writ  of  inquiry  of  waste,  in  which  13  have  beoi 
allowed.  Finch.  Law  484.  Spehn.  Gloss,  voce  jurata^.  2  Hal.  Hist.  PI  ^* 
161,  and  Cro.  Cha.  414. — [Note  274.] 

(2)  See  post.  157.  a.  ant.  125.  a.  n.  2.  This  qualification  is  now  become 
unnecessary  in  civil  cases,  the  4  An.  c  16.  a.  6  ft  7,  directing  that  in  ^^^ 
iury  shall  be  taken  from  the  body  of  the  county.  See  ant,  125.  a.  n.  3,  «»  * 
leumed  tract  by  the  late  mr.  seijeant  Wynne,  intitled,  a  Dissertation  on  tne 
writ  de  non  ponendis  in  assists  et  juraHs.  See  also  a  Inst.  447,  *  ^^f^ 
[Note  275.] 

C3)  See  post.  is!5.  a. 
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liber  et  legalis  homo;  otherwise  he  may  be  challenged^  and  not 

suffered  to  be  swome  (4).  9  H.  9. 37. 

The  most  usual  triall  ef  matters  of  fkct  is  by  12  such  men;  for 
ad  quastionem  /acti  non  respondent  judkes :  and  matters  in  law 
the  judges  ought  to  decide  and  discusse ;  for  ad  quasHonem  juris 
non  respondent  Juraiores{s), 

For 
»  ■■■■        ■  ,.      ■■^..■■■i  I         I         t^ 

(4)  Of  other  modes  of  trrine  facts  besides  that  by  jury,  see  ant.  74.  a. 

(5)  This  decantatum,  as  lord  chief  justice  Vaughan  calls  it,  on  account  of  its 
frequency  in  the  books,  about  the  respective  provinces  of  judge  and  jury,  hath 
since  lord  Coke's  time,  become  the  subject  of  very  heated  controversy,  espe- 
cially on  prosecutions  for  state  libels;  some  aiming  to  render  juries  wholly 
dependent  on  the  jud^  for  matters  of  law,  and  others  contending  for  nearly  a 
complete  and  unaualified  independence.  On  the  trial  of  John  Lilbume  for 
treason,  in  1649,  high  words  passed  between  the  court  and  him,  in  consequence 
of  hfs  stating  to  the  jury  that  they  were  judges  both  of  law  and  fact,  and  citine 
passages  in  the  Coke  upon  Littleton  to  prove  it.  2  State  Tr.  4th  ed.  6g.  ana 
post.  228.  a.  In  the  case  of  Penn  and  Meade,  who  in  1670  were  indicted  for 
unlawfully  assembling  the  people  and  preaching  to  them,  the  jury  gave  a  ver- 
dict against  the  directions  of  the  court  in  point  of  law,  and  for  this  were  com- 
mitted to  prison.  But  the  commitment  was  questioned ;  and,  on  a  habeas  cor- 
pus brought  in  the  court  of  common  pleas,  it  was  declared  illegal ;  lord  chief 
justice  Vaughan  distinguishing  himself  on  the  occasion  by  a  most  profound 
argument  in  favour  of  tlie  rights  of  a  jury.  BushelFs  case  1  Freem.  1,  and  Vaugh. 
135.  However  the  contest  did  not  cease,  as  appears  by  sir  John  Hawles's 
famous  dialogue  between  a  barrister  and  a  juryman,  which  was  published  in 
1680,  to  assert  the  claims  of  the  latter  against  the  then  current  doctrine  decry- 
ing their  authority.  Since  the  Revolution  also  many  cases  have  occurred,  in 
which  there  has  been  much  debate  on  the  like  topic.  See  King  v.  Poole  in  Cas. 
Bk  R.  temp.  Hardwicke  23.  Franklin's  case  9  State  Tri.  275.  Peter  Zenger^s 
ibid.  Owen's  ease  10  State  Tr.  p.  196  of  Append,  and  WoodfalVs  case  5  Burr. 
s6i.  By  attending  to  the  cases  before  referred  to  it  will  be  easy  to  trace  the 
progress  of  this  controversy  on  the  Ihnits  of  the  jury's  province. 

In  respect  to  my  own  ideas  on  this  subject,  they  are  at  present  to  this 
effect. 

On  the  one  hand,  as  the  jury  may,  as  often  as  they  think  fit,  find  a  general 
verdict,  1  therefore  think  it  unquestionable,  that  they  so  far  may  decide  upon 
the  law  as  well  as  fact,  such  a  verdict  necessarily  invoUng  both.  In  this  I  have 
the  authority  of  Littleton  himself,  who  hereafler  wri^K  that  if  the  inquest  will 
take  upon  them  the  knotcledge  of  the  Icrvo  upon  the  matter,  they  may  give  their  wr- 
dict  generally.    Post.  Sect  368.  and  fol.  228. 

But  on  the  other  hand  I  think  it  seems  clear,  that  questions  of  law  gene- 
rally and  more  prtvperly  beldhg  to  the  judges ;  and  that,  exclusively  of  the 
fitness  of  having  the  law  expounded  by  those  who  are  trained  to  the  knowledge 
of  it  by  long  study  and  pmctice,  tois  appears  fVom  various  considerations. 
— I.  If  the  parties  litigating  agree  in  their  facts,  the  cause  can  never  go  to  a 
jury,  but  is  tried  on  a  (femurrer ;  it  being  a  rule,  and  I  believe  without  exception, 
that  issues  hi  law  a^  ev«r  determined  by  the  judges,  and  only  issues  of  ikct 
are  tried  by  a  jtiry.  Ant.  71.  b. — IL  Even  when  an  issue  in  fact  is  joined, 
and  comes  before  a  jury  for  trial,  either  party,  by  demurring  to  evidence,  which 
includes  an  admissioD  of  die  fiict  to  which  the  evidence  applies,  may  so  fkr 
draw  the  cause  from  the  cognhssAice  of  the  iuiT;  for  in  that  case  the  Uw  is 
reserved  for  the  dect^tl  of  the  court  from  which  the  issue  of  ikct  comes,  and 
the  jury  is  either  discharged,  or  at  t^e  utmost  only  ascertains  the  damages. 
Ant.  72.  a.  Dougl.  Rep.  127.  213.  Bollei'sNisi  PW.  2d  edition  313— -IIL  The 
jury  18  supposed  to  be  to  itodequace  to  finding  out  the  Iflw,  that  it  is  mcumbent 

upon 
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[e]  ^d.  Ardc.  \f]  For  the  institution  and  right  uae  of  this  triall  by  12  men, 

8operCait.ca.9.  ana  wherefore  other  countries  have  them  not,  and  how  this  triall 

Fortesc  ca.  45,  excells  Others,  see  Fortescue  at  large,  cap.  25,  &c.  Sf  29.  [y ]  And 

fn^ianTiLUb  ^  ancient  time  they  were  is  knights.     This  trial  of  the  fact 

s,  cap.  14»  15*       Bracton  lib.  3,  fol.  116.  a. 

per 


upon  the  judge,  who  presides  at  the  trial,  to  inform  them  what  the  law  is ; 
and,  as  a  check  to  the  judge  in  the  discharge  of  this  duty,  either  party  may 
under  the  statute  of  Westminster  the  'id.c«  31,  make  his  exception  m  writing' 
to  the  judge's  direction,  and  enforce  its  being  made  a  part  of  the  record,  so  as 
afterwards  to  found  error  upon  it.  See  post.  2  Inst.  426.  Trials  per  Pais,  8th 
ed«  323.  466.  Case  of  Fabrigas  and  Mostyn  in  xi«  State  Trials.  Case  of 
Money  and  others  v.  Leach,  3  Burr.  1742.  BuUer's  Law  of  Nis.  Pri.  2d  ed. 
315. — IV.  The  jury  is  ever  at  liberty  to  give  a  special  verdict,  the  nature  of 
which  is  to  find  the  facts  at  large,  and  leave  the  conclusion  of  law  to  the  judges 
of  the  court  from  which  the  issue  coines.  Formerly  indeed  it  was  doubted, 
whether  in  certain  cases,  in  which  the  issue  was  of  a  very  limited  and  restrained 
kind,  the  jury  was  not  bound  to  find  a  general  verdict.  But  the  contrary  was 
settled  in  Downman's  case,  9  Co.  1 1.  b.  and  the  rule  now  holds  both  in  criminal 
and  civil  cases  without  exception.  See  post  227.  b.  Staundf.  PI.  C.  165.  a. 
Major  Oneby's  case,  2  L.  Raym.  1494. — V.  Wliilst  attaints,  which  still  subsist 
in  law,  were  in  use,  it  was  hazardous  in  a  jury  to  find  a  general  verdict  where 
the  case  was  doubtful,  and  they  were  apprized  of  it  by  uie  judges;  because  if 
they  mistook  the  law  they  were  in  danger  of  an  attaint.  Post.  228.  a.  Hob.  227. 
Vaugh.  144.  2  HaL  Hist.  PI.  C.  310.  Gilb.  Com.  PI.  2d  edition  128.— VI.  If 
the  jury  find  the  facts  specially,  and  add  their  conclusion  as  to  the  law,  it  is  not 
binding  on  the  judges;  but  they  have  aright  to  control  the  verdict,  and  declare 
the  law  as  they  conceive  it  to  be.  At  least  this  is  the  language  of  some  most 
respectable  authorities.  StaundC  PL  C.  165.  a.  Plowd.  1 14.  a.  b.  4  Co.  42.  b« 
HaJ.  Hist.  PI.  C.  V.  1.  p  471.476, 477,  and  v.  2.  p.  302. — VII.  The  courts  have 
long  exercised  the  power  of  granting  new  trials  in  civil  cases,  where  the  jury  find 
against  that  which  the  judge  trying  the  cause  or  the  court  at  large  holds  to  be 
law,  or  where  the  jury  find  a  general  verdict,  and  the  court  conceives  that  on 
account  of  difficulty  of  law  there  ought  to  have  been  a  special  one.  King 
V,  Poole,  Cas.  B,  U.  temp.  Hardwicke  26.  Though  too  in  criminal  and  penal 
cases  the  judges  do  not  claim  such  a  discretion  against  persons  acquitted,  the 
reason  I  presume  is  in  r^ect  of  the  rule  that  nemo  bis  pwiiiur  aut  vexatur  pro 
eodem  delicto^  or  the  baHphip  which  would  arise  from  allowing  a  person  to 
be  twice  put  in  jeopardy  tor  one  offence ;  and  if  this  be  so,  it  only  shews,  that 
on  that  account  an  exception  is  made  to  a  general  rule.  4  Blackst.  8th  ed.  361. 
S  L.  Raym.  1585.    2  Stra.  899.    4  Co.  40.  a.  and  Wingate*s  Maxims,  695. 

Upon  the  whole,  as  my  mind  is  affected  with  this  interesting  subject,  the 
result  is,  that  the  immediate  and  direct  right  of  deciding  upon  questions  <^  law 
is  intrusted  to  the  judges;  that  in  a  jury  it  is  only  incidentals  that  in  the  ex« 
ercise  of  this  incidental  right  the  latter  are  not  only  placed  under  the  superin- 
tendence of  the  former,  but  are  in  some  degree  controllable  by  them;  and 
therefore  that  in  all  points  of  law  arising  on  a  trial,  juries  ought  to  shew  the 
most  respectful  deference  to  the  advice  and  recommendation  of  judges.  In 
favour  or  this  conclusion  the  conduct  of  juries  bears  ample  testimony;  for  to 
their  honour  it  should  be  remembered,  that  the  examples  of  their  resisting 
the  advice  of  a  judge  in  points  of  law  are  rare,  except  where  they  have  been 
provoked  into  such  an  opposition  by  the  grossness  of  his  own  misconduct,  or 
betrayed  into  an  unjust  suspicion  of  nis  integrity  by  the  misrepresentation  and 
}11  practice  of  others.  In  civil  cases,  particularly  wnere  the  title  to  real  property 
is  m  question,  juries  almost  universally  find  a  special  verdict  as  often  as  the 

d  judge 
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per  duodecim  liberos  ei  legates  homines  is  very  ancient ;  for  heare 

what  the  law  was  before  the  conquest,    [g]  In  singulis  centuriis  U]  Lunb.  verb. 

comitia  suntOy  atque  libera  conditionis  viri  duodeni  eetate  superiores  Centnria. 

un^  cum  pneposiio  sacra  ienentes  juranto^  Sfc,    Nay  the  tryall^ 

in  some  cases,  per  medietatem  lingua^  (as  we  speoke)  was  as 

ancient.     [A]  Viri  duodeni  jure  consulti^   Anglue  sex,  WaUuie  [^]Lunb.  fol. 

totidem,  Anglis  et  WaUisjus  dicunto;  and  of  ancient  time  it  was  9^*3* 

called  dttodecimvirale  judicium  (6). 

Now  seeing  we  are  justly  occasioned,  and  the  rather  for  the 
C^cJ  herein,  to  speak  of  a  challenge  to  jurors,  to  make  the 
studious  reader  capable  of  the  understanding  of  the  bookes  <^ 
law  concerning  this  matter,  it  shall  be  necessary  to  say  somewhat 
of  challenges:  and,  first,  what  a  challenge  is. 

Challenge  is  a  word  common  as  well  to  the  English  as  to  the 
French,  and  sometimes  signifieth  to  claime,  and  the  Latine  word 
is  vendicare;  sometime  in  respect  of  revenge  to  challenge  into  the 
field,  and  then  it  is  called  in  Latine  mndicare  oc  vrovocare;  some- 
time in  respect  of  partiality  or  insufficiency,  to  cnallenge  in  court 
persons  returned  on  a  jury.    And  seeing  tiiere  is  no  proper  Latin 
word  to  signify  this  particular  kind  of  challenge,  they  have 
framed  a  word  anciently  written,  [a]  chalumniare,  and  columpniare,  M  W.  a.  ca.  3% 
and  ealumpniarcy  and  now  written  calumniare ;  and  hath  no  affinity  Vid.  Stat,  dc 
with  the  verbe  calumnior,  ox  calumnia^  which  is  derived  of  that,  ^^*  *^n^^. 
for  that  is  of  a  quite  other  sense,  signifying  a  false  accuser,  and  andis.    Fleta  * 
in  that  sense  [b]  Bracton  useth  calumniator  to  be  a  false  accuser:  lib.  1,  cap. 32. 
but  it  is  derived  of  the  old  word  caloir  or  chaloir,  which  in  one  Bri"on  fol.  6.  a. 
signification  is  to  care  for  or  foresee*    And  for  that  to  challenge  I^*"i"j?j/'  q 
jurors  is  the  meane  to  care  for  or  foresee,  that  an  indifferent  triall  be  r^rbi^t.  Ub.'ai 
had,  it  is  called  ctdumniare,  to  challenge,  that  is,  to  except  against  fol.  137. 
them  that  are  returned  to  be  jurors;  and  this  is  his  proper  [r]  Bract. lib. 4» 

signification,    fc]  But  sometimes  a  sommons.  sommonitioy  is  said  ^^'^^I',  ^^^' 
**  *-  -^  '  to  "^ 


judge  recommends  their  00  doing ;  and  though  in  criminal  oases  special  verdicts 
are  not  frequent,  it  is  not  from  any  averseness  to  them  in  juries,  but  from 
the  nature  of  criminal  causes,  which  generally  depend  more  upon  the  evidence 
of  facts  than  any  difficulty  of  law.  Nor  is  it  any  small  merit  in  this  arrange- 
ment, that  in  consequence  of  it  every  person  accused  of  a  civil  crime  is  enabled 

'  by  the  general  plea  of  not  guilty  to  have  the  benefit  of  a  trial,  in  which  the 
judge  and  junr  are  a  check  upon  each  other;  and  &at  this  benefit  may  be 
always  enjoyedf,  except  in  such  small  ofiences  as  are  left  to  the  summary  juris- 
diction of  a  justice  of  the  peace;  which  exception  from  the  necessity  of  the 
times  is  continually  increasing,  but  which  however  cannot  be  too  cautiously 
extended  to  new  objects. — Thus  considered,  the  distinction  between  the  office 
of  judge  and  jury  seems  to  claim  our  utmost  respect.  May  this  wise  distri- 
bution of  power  between  the  two  long  continue  to  flourish,  unspoiled,  either 
by  the  proud  enqroachment  of  ill-designing  judges,  or  the  wild  presumption 
of  licentious  juries. 

It  would  be  wrong  to  conclude  this  note,  without  referring  the  reader  to 
the  very  forcible  reasoning  on  the  same  subject,  in  a  modem  work,  whieh 
contains  much  general  legal  instruction  eleganUy  conveyed.  See  ''  Eunomus, 
''  or  Dialogues  concerning  the  Law  and  Constitution  of  England,"  vol.  3. 
p.  196. — [Note  276.] 

(6)  See  further  on  the  origin  of  English  juries,  Spelm.  Gloss,  voc.  jurato,  Dis- 
sertat.  Epistolar.  in  Ling.  Septentrion.  Thesaur,  Hickes.  Stiemh.  de  jure  Sueon. 

;  et  Goth,  vetust.  lib.  1.  c  3,  and  Dr.  Pettlngal*a  Enquiry  into  the  Use  and  Practice 
of  Juries  aqiongst  the  Greeks  and  Romans.— [Note  276*.] 
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to  be  ealumniata,  and  a  ooont  to  be  c^  dnOeaccd,  Fl  VTI 
but  thi«  »  improperiy.     AimI  for»aniefa  a.  106^1^  T ^j 
faines,  lands  and  goods,  aie  to  be  tired  hy  jnran,  it  is 
roost  nece^c^iy,  that  thej  be  omni  exceptiome  amfoni;  and  fhae- 
fore  I  will  handle  this  matter  the  more  largelr. 

A  ch.w!er.i:e  to  jurors  is  twofold,  either  to  the  arra?,  or  to  the 
polls :  to  the  array  of  the  principall  pannell,  and  to  the  amj  of 
the  tal^x.  And  herein  you  shall  understand,  that  the  jurors  names 
are  ranked  in  the  pannel  one  under  another;  which  order  or 
ranking  the  jurie  is  called  the  array,  and  the  Tert>e,  to  array  the 
jurie ;  and  so  we  say  in  common  speech,  inttaiU  arratfy  (w  the 
order  of  the  battaile.  And  this  array  we  call  amuameniMMj  and 
to  make  the  array  arraiarty  derived  of  the  French  wovd  arrmer; 
so  as  to  challenge  the  array  of  the  pannell  is  at  once  to  chaDen^ 
or  except  against  all  the  persons  so  arrayed  or  impannelled,  in 
respect  of  the  partialitie  or  default  of  the  sherile,  ooroner,  or  odwr 
officer  that  made  the  retume. 

And  it  is  to  be  knowne,  that  there  is  a  principall  cause  of  dnl- 
lengc  to  the  array,  and  a  challenge  to  the  favour. 

Principall,  in  respect  of  partialitie.  As  first,  if  the  sherife,  or 
{a]  It  Aw.  36.  other  officers  be  of  fa]  kindred,  or  ^nttie  (i),  to  the  plaiotife  or 
96  Asa.  31.  defendant,  if  tlie  affinitie  (2)  continue  [b].     Secondly,  if  any  one 

31  Aw.  7.  ^^  more  of  the  jurie  be  returned  at  the  denomination  of  the 

39  A^.  a.  partie,  plaintife  or  defendant,  the  whole  array  shall  be  quashed. 

«a  E.  4.  a/  So  it  is  if  the  nhcrife  retume  any  one,  that  he  be  more  favour- 

rl^  ^  *^^^  *^  '^^^  ^"^  ^^^  ^^  other,  all  the  array  shall  be  quashed. 

^i  E.  i's!  b.  t*^^  Thirdly,  if  the  plaintife  or  defendant  havie  an  action  of  hat- 
3  H.  7.  5.  ^'^ic  against  the  sherife,  or  the  sherife  against  either  partie,  this 

PI.  Com.  73.  is  a  good  cause  o{  challenge.  So  if  the  plaintife  or  defeadaot 
>6  H.  7-  9-  have  an  action  of  debt  against  the  sherife ;  (but  otherwise  it  ii  if 

iaH%^'^'^  the  sherife  have  an  action  of  debt  against  either  partie)  or  if  the 
Chall!  159.  sherife  have  parccll  of  the  land  depending  upon  the  same  title [(/]; 

(Plowd.  4-25.  or  if  the  sherife,  or  his  bailffe  which  returned  the  jurie,  be  uoder 
«  Ro.  Abr.  638.)  the  distressc  of  either  partie ;  or  if  the  sherife  or  his  bailife  be 
[6]  a  1  E.  4.  74.  either  of  counsel!,  atturney,  officer  in  fee  or  of  robes,  or  servinl 
tfiE!  3.43.  ^^  either  partie,  gossip  or  arbitrator  in  the  same  matter,  and 
92  E.  3.  12.  treated  thereof,  [e]  And  where  a  subject  may  challenge  the 
9  K.  4. 46.  array  for  unindifferencie,  there  the  king  being  a  partie  may  ako 

®  *^- 5-  5-  challenge  for  the  same  cause,  as  for  kindred,  or  that  he  hath  fwn 

41  £3.^^*  ®^  ^^^^  ^*^"*^'  ^^  ^^®  ^^^®  •  ^^^  where  the  array  shall  be  challenged 

Chall.  99.  against  the  king,  you  shall  reade  in  our  bookes. 

(1  Bo.  Abr.  640.  I)v.  319.)  [c]  1 1  II.  4.  ^6.  22  E.  4.  1.  38  E.  3.  25.  38  H.  6. 6. 
(Mo.  3.)  [c/1  14  E.  3.  5.  &  38.  44  Ass.  23.  aa  E.  4.  i.  3H.  6.  39.  15  H.  7. 9.  b. 
^7  Am.  a8.  7  H.  7.  10.  36  Ass.  56.  22.  30  H.  6.  34.  33  Ass.  la.  45  Ass.  i. 
9  Ass.  8.  8  Ass.  23.  7  E.  3. 56.  21  H.  7.  38.  a  H.  4.  13.  44  £•  3-  43<  ao  H.  6. 39. 
44ASS.18.  3H.6.  24.  17  E.  9.  Chall.  168.  4E.4.11.  [c]4n.7.  44E.3.38. 
38  Ass.  19.     22  E.  4.  Chall.  63.     Staundf.  162.  c. 

— —     ■       ■     ».^i.  11     ■  ■ ■       *  — ■■  ' 

( 1  >  In  the  case  of  Mounson  and  West,  1  Leon.  88,  it  was  ar^ed,  that  affinity 
was  a  challenge  to  the^vowr  only:  and  to  tliis  two  judges  mcHned  at  first; 
but  afler  time  taken  to  consider  the  point,  it  was  adjudged  to  be  aprinc^ 
clmllenge  by  three  judges,  the  fourth  hesitating,-*[Note  277.] 

(2)  Having  issue  living  by  the  wife,  though  she  is  dead,  is  sufficient  to  con- 
tinue the  husband's  affinity.  Nor  is  it  necessary  that  the  issue  should  be  inh^ 
ritable  to  the  land,  where  land  is  the  subject  of  the  action.  Both  of  these 
positions  I  infer  from  the  case  of  Mouasod  and  W«st  before  cited  fro* 
1  Leon.  88 — [Note  278. J 
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[y*]  By  default  of  the  sherife,  as  when  the  array  of  a  pannell  is  [/]  39  Ass.  a. 
returned  by  a  bailife  of  a  franchise,  and  the  sherife  retume  it  as   ^7  ^  3-  6o- 
of  himselfe,  this  shall  be  quashed,  because  the  partie  should  lose  ^^  ^^'  ^'' 
his  challenges.    But  if  a  sherife  retume  a  jurie  within  a  libertie,   s  Ass.  3. 
this  is  good,  and  the  lord  of  the  franchise  k  driven  to  his  remedy 
against  him. 

If  a  peere  of  the  realme  or  lord  of  parliament  be  demandant  or 
plaintire,  tenant  or  defendant,  there  must  a  knight  be  returned 
of  his  jurie,  be  he  lord  spirituall  or  temporall,  or  else  the  array 
may  be  quashed  [g]  :  but  if  he  be  returned,  although  he  appears  |>]  13E.  3. 
not,  yet  the  jurie  may  be  taken  of  the  residue.    And  if  others  be  Chall.  1 15.  Br. 
joyned  with  the  lord  of  parliament,  yet  if  there  be  no  knight  £nqueat.  100. 
returned,  the  array  shaH  be  quashed  against  all.    [A]  So  in  an  r^*^. 
attaint  there  ought  to  be  a  knight  returned  of  the  jurie  (3).  RutSiS*s«je. 

Plo.  Com.  117.     07  H.  8.  33.     4  El.  Dier.  ao8.    8  Eliz.  Di.  246.    14  Eliz.  Dier  318. 
10  Elk.  Dier  38^.  b.    (1  Leon.  5.    a  Ro.  Abr.  6$6.)  [ft]  17  £.  3.  Attaint  6g. 

[f  ]  And  when  the  king  is  partie,  as  in  travers  of  an  office,  he  [0  3^  £•  4-  tit. 

that  traverseth  may  challenge  the  array,  as  hereaHer  in  this  ^  *'*'J?^p,  p 
Section  shall  appeare ;  and  so  it  is  in  case  of  life ;  and  likewise       ^^^  6  b.' 

the  king  may  challenge  the  array:  and  this  Shall  be  tried  by  triors  4  h.  7. 8. 

aacordin^  to  the  usual  course,     [k]  The  array  challenged  on  both  44  E.  3.  38. 

sides  shall  be  quashed.  (2R0.Abr.645*) 

[/]  And  if  two  estrangers  make  a  pannell,  and  not  in  favour-  JJ]  ^l^'^x^^* 

able  manner  for  the  one  partie  or  the  other,   and  the  sherife  rn  °^  j^^^ 

retumes  the  same,  the  array  was  challenged  for  this  cause,  and  chail.  103. 

adjudged  good.  13  £•  3- 

[m]  If  the  bailife  »f  a  libertie  retume  any  out  of  his  franchise,  »*'*^-  '®^- 

the  array  shall  be  quashed,  as  an  array  returned  by  one  that  hath  [^^^,iq^*u, 

no  franchise,  shall  be  quashed.  ^<2  /^i^,  6. ' 

Challenge  to  the  array  for  favour,     [n]  He,  that  taketh  this,  38  Am.  13. 

must  shew  in  certaine  the  name  of  him  that  made  it,  and  in  whose  M  34  H.  6. 

time,  and  idl  in  certainety.     This  kinde  of  challenge,  being  no  ^j^*"*  ^• 

principall  challenge,  must  be  left  to  the  discretion  and  conscience  ^^  ^^  ^ 

of  the  triors.     As  if  theplaintife  or  defendant  be  tenant  to  the  22  £.3.  is. 

sherife,  this  is  no  principall  challenge ;  for  the  lord  is  in  no  danger  Vid.  36  Asa.  31. 

of  his  tenant ;  but  i  converso  it  is  a  principall  challenge ;  but  in  3^, J**  ^'  ^" 

the  other  he  may  challenge  for  fiivour,  and  leave  it  to  triall.    So  ^  jj  ^^^ 

affinitie  betweene  the  son  of  the  sherife  and  the  daughter  of  the  ^q  ^'  6^  38I 

partie,  or  i  converso^  or  the  like,  is  no  principall  cliallenge,  but  to  30  E.  4.  3. 

the  favour ;  but  if  the  sherife  marrie  the  daughter  of  either  partie,  ^s  E.  4. 

or  e  converso,  this,  (as  hath  beene  said)  is  a  principall  challenge,  ^^^^^  ^• 
or  the  like.     [0]  But  where  the  king  is  partie,  one  shall  not  dial-  fo]  33  E.  4< 

lenge  the  array  for  favour,  &c.  because  in  respect  of  his  alle-  Chall.  63. 
giance  he  ought  to  favour  the  king  more  (4).  But  if  the  sherife  ^  ^-  7-  ^* 
be  a  vadclect  of  the  crowne,  or  other  meniall  servant  of  the  king, 

there 

-■  — . — 1 — .. — _ —         . '  ■.     I. 

(3)  By  a  statute  of  the  late  king  no  challenge  can  now  be  taken  to  anj 
pannel  for  want  of  a  kiiieht  in  it.  See  18  G.  a.  c.  18.  s.  4.  This  provision  u 
inade  in  general  terms ;  out  the  recital^  which  precedes  it,  is  confined  to  the 
inconvemencies  of  such  challenges  where  peers  are  parties.-*-[Note  ^79.] 

(4)  Ace.  Keilw.  102.  a.  But  lord  Coxe  is  of  a  difierent  opBU<Hi ;  for  he 
expressly  allows  challenges  forjavcur  to  prisoners  in  treason  and  felony,  and 
consequently  so  far  against  the  kin^.  2  Hal.  Hist.  PI.  C.  271.  Though,  too, 
lord  Coke*s  doctrine  should  be  admitted,  the  reason  he  gives  for  It,  which  is 
almost  in  the  words  of  the  case  of  22  E*  4,  cited  in  the  margin  from  Fitzher- 
bert'9  Abridgment,  leems  rather  UDsatidactory.    But  a  better  principle  to 

found* 
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there  the  challenge  is  good  (5).    And  likewise  the  king  may 
challenge  the  array  for  favour. 

Note,  upon  that  which  hath  been  said  it  appeareth,  that  the 
challenge  to  the  array  is  in  respect  of  the  cause  of  unindiffereocie 
or  default  in  the  sherife  or  other  officer  that  made  the 
CC5-  retume,  and  not  in  respect  of  the  persons  returned  Pi  561 
where  there  is  no  unindifFerencie  or  de&ult  in  the  she-  \^\^] 
rife,  &c.  for  if  the  challenge  to  the  array  be  found 
against  the  partie  that  takes  it,  yet  he  shall  have  his  particular 
challenge  to  the  polls  (1). 

Iq 


found  the  rule  upon  was  not  unobvious;  namely,  that  from  the  extensiye 
variety  of  the  king's  connections  with  his  subjects  through  tenures  and  offices, 
\£  favour  to  him  was  to  prevail  as  an  exception  to  a  juror,  it  might  lead  to  an 
infinitude  of  objections,  and  so  operate  as  a  serious  obstruction  to  justice  in 
suits  in  which  he  is  a  party. — [Note  280.] 

(5)  Lord  Coke  having  immediately  before  expressed,  that  the  array  shall 
not  be  challenged  for  Javour  against  tiie  king,  he  must  be  here  understood  to 
consider  being  a  vaddet  or  other  menial  servant  of  the  crottm,  as  a  principcl 
challenge  to  the  array ;  for  oUierwise  he  would  be  mconsistent ;  unless,  indeed, 
he  is  supposed  in  the  first  instance  to  state  a  general  rule^  and  in  the  secood 
an  exception  to  it,  which,  as  his  words  are,  would  be  a  strained  construction. 
It  is  also  strong  evidence  of  lord  Coke*s  intending  to  give  this  challenge  to  the 
arra^  as  a  principal  one,  that  he  elsewhere  represents  being  a  servant  of  either 
party  where  the  suit  is  between  subjects,  as  a  principal  challenge  both  to  the 
array  and  to  the  polls.     See  supra,  and  also  post.  157.  b.    However,  lord  Hale 
will  not  allow  this  sort  of  exception  to  a  juror  to  be  more  than  a  challenge  U) 
the  Javour  in  trials  for  treason  or  felony ;  citing  for  authority  from  Fitzherbert's 
Abridgment  a  case  in  3  H.  6,  which  is  a  decision  in  point  by  the  whole  court; 
to  which  may  be  added  the  dictum  in  the  Year-Book  of  4  H.  7.  3.    Also  the 
practice  since  lord  Hale's  time  seems  to  have  accorded  with  his  doctrine,  there 
being  subsequent  instances  in  print  in  which  such  an  exception  when  taken  w 
the  polls  has  been  disavowed,  but  not  one  I  believe  of  its  being  received.  The 
instances  of  disallowing  the  exception  as  a  principal  challenge,  to  which  I  shall 
refer,  are  mr.  Hampden's  trial  in  the  king's  bench.  Hill.  36  Cha.  Q,  for  a  mis- 
demeanor, and  sir  William  Parkyns's  at  the  Old  Bailey  in  1G95  for  high  treason. 
See  State  Tri.  4th  ed.  v.  3.  p.  825,  and  v.  4.  p.  633.    In  the  former  ths  poiot 
was  sharply  argued  on  challenges  by  mr.  Hampden  of  two  jurors  for  hm% 
offices  in  the  king's  forest ;  and  as  the  counsel  for  mr.  Hampden  relied  on 
lord  Coke  and  on  Rolle's  Abridgment  of  the  case  of  22  £.  4,  here  cited  by 
lord  Coke  in  tlie  margin,  as  the  ground  of  his  doctrine,  so  the  court  adjudgetl 
against  the  exception  as  a  principal  challenge  on  the  authority  of  the  case  ot 
3  H.  6,  cited  by  lord  Hale.    In  the  latter  sir  William  Parkyns  challenged  ti?o 
for  being  servants  of  tlie  king ;  but  was  informed  by  lord  Holt,  that  it  was  co 
cause  of  challenge.    The  first  of  these  instances  was  a  direct  adjudication;  but, 
however,  it  loses  part  of  its  weight,  in  consequence  of  having  occurred  in  an  ill 
time  whilst  lord  Jefieries  presided  in  the  king  s  bench,  and  of  being  accompanied 
with  ungracious  and  unbecoming  language  from  him  in  respect  to  both  Cok? 
and  Rolle.     The  second  was  rather  an  extra-judicial  opinion;  because  the 
counsel  for  the  crown  consented  to  put  by  the  jurors  objected  to  on  the  ground 
of  being  king's  servants,  unless  there  should  be  a  defect  of  other  jurors,  which 
did  not  happen.     But  lord  Holt  declared  against  the  challenge  in  the  Dsoat 
absolute  and  unreserved  terms,  as  if  it  would  not  bear  arguing. — [Note  281*] 

(l)  Nota,  on  writ  of  right  the  pannd  returned  by  the  jfbur  knights  shaUn^ 
be  challenged,  but  challenge  ought  to  be  taken  before  the  Jour  kni^is  brfortist 
pannd  made.  H.  30  El.  8.  R.  Pigott  and  Clarke.  Hal.  MSS.«-§ee  ace.  p«t. 
158.  a,  294,  a.  Mo.  67,  andGouldsb.23.— [Not€28i*] 
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In  some  cases  a  challenge  may  be  had  to  the  polls,  and  in  some 
cases  not  at  all.  Challenge  to  the  polls  is  a  challenge  to  the 
particular  persons ;  and  these  be  of  foure  kinds,  that  is  to  say, 
peremptorie,  principall,  which  induce  favour,  and  for  default  of 
nondredors. 


peremptoi 
cause;  an 

viUg»    And  by  the  common  law  the  prisoner,  upon  an  endictment  {4  h.  7.'  7.^1  g. 
or  appeale,  might  challenge  thirtie-five,  which  was  under  the  Doct.&Stad. 
number  of  three  juries.     But  now  by  the  statute  of  23  H.  8.  the  'i^-  3. 
number  is  reduced  to  twentie  in  petite  treason,  murder  and  fe-  ^o^^escue,  cap. 
lonie ;  and  in  case  of  high  treason,  and  misprision  of  high  treason,  ^  r.  |.  13.   ^' 
it  was  taken  away  8y  the  statute  of  33  H.  8.  but  now*  by  the  33  H.  6.  ai. 
statute  of  1  &  2  Phil.  &  Marie,  the  common  law  is  revived.     For  17  Ass.  6. 
any  treason,  the  prisoner  shall  have  his  challenge  to  the  number  37  H.  6.  8. 
of  thirtie  (q)  five ;  and  so  it  hath  beene  resolved  *  by  the  justices  ^  h  8  Ut  *^ 
upon  conference  betweene  tliem  in  the  case  of  sir  Walter  Raleigh  Cbal.  Br.  aif. 
and  George  Brookes,    But  all  this  is  to  be  understood  when  any  33  H.  8.  ca.  33. 
subject  that  is  not  a  peere  of  the  realme,  is  arraigned  for  treason  1  &3  P. &M. 
or  felonie.    But  if  he  be  a  lord  of  parliament  and  a  peere  of  the  ^^%    ^ 
realme,  and  is  to  be  tryed  by  his  peeres,  he  shall  not  challenge  i4h!7.  iV 
any  of  his  peeres  at  all ;  for  they  are  not  swome  as  other  jurors  Staimdf.Pl.Cor. 
be,  but  finde  the  partie  guiltie  or  not  guiltie  upon  their  faith  or  i37i  138. 
allegiance  to  the  king,  and  they  are  judges  of  the  feet,  and  every  i^Jy?^"^f^*^ 
of  them  doth  separately  give  his  judgement,  beginning  at  the  • » Ja,  R. 

lowest.  But  a  subject  under  the  degree  of  nobilltie  may  in  case  9  £•  4*  37> 
of  treason  or  felonie  challenge  for  just  cause  as  many  as  he  can, 
as  shall  be  said  hereafter.  In  an  appeale  of  death  against  divers, 
they  pleade  not  guiltie,  and  one  joynt  venire  facias  is  awarded ; 
if  one  challenge  peremptorily,  he  shall  be  drawne  against  all  (3). 
Otherwise  it  is  01  several  venire  Jac. 

Note,  that  at  the  common  law  before  the  statute  of  33  E.  1.  the 
king  might  have  challenged  peremptorily  without  shewing  cause,  (}  Vent  309.) 
but  only  that  they  were  not  good  tot  the  king,  and  without  being 
limited  to  any  number.     But  this  was  mischievous  to  the  subject, 
tending  to  infinite  delayes  and  dangelr.     And  therefore  it  is  en- 
acted, [q]quod  de  cietero  licH  pro  domino  rege  dicatwr^   quod  [9]33^*i». 
juraiores,  Sfc,  non  sunt  boni  pro  rege;  non  propter  hoc  remanearit  ordinatio de  i»- 
inquisitiones,  Sfc,  sed  assignent  certam  causam  calumnue  stut,  S^c*  s?aimS?PKCor« 
whereby  the  king  is  now  restrained  (4).  16^ 

Principall ;  so  called,  because  if  it  be  found  true,  it  standeth 
sufficient  of  itselfe  without  leaving  any  thing  to  the  conscience  or 
discretion  of  the  triors.  Of  a  principall  cause  of  challenge  to  the 
array,  we  have  said  somewhat  already.  Now  it  followeth  with 
like  brevitie  to  speake  of  principall  challenges  to  the  poUes,  (that 
is)  severally  to  the  persons  returned. 

Principal  challenges  to  the  poll  may  be  reduced  to  foure 

heads: 


f  2|  Aereed  ace.  in  petty  treason  in  Swan's  case,  Fost.  107. 

13)  Adj.  ace.  Plowd.  100. 

(4}  But  according  to  the  construction  made  of  this  statute  or  ordinance  the 
king  IS  not  bound  to  diew  cause  of  challenge  till  all  the  pannel  is  called  over, 
and  not  then  unless  from  challenges,  or  otherwise  the  jury  is  incomplete.  See 
State  Tri.  4th  ed.  v.  3.  p.  468.  v.  4.  p.  433.  v.  5.  p.  195.  See  further  on  this 
ir  John  Hawles's  Remarks  on  Trials,  in  State  Tri.  4th  ed.  v.  3.  p.  169.*- 

alio  1 


State  Tri 
point  sir 
[Note  382.] 

Vox,.  I.  Qq 


r 


156.  b,  157.  a.]         Of  Rents.        L.  2.  C.  12.  Sect  234. 

heada;  inl,  frojfUt  honoris  respethmt  fer  respecl  of  honour: 
■econdly^  wrogUr  deftctuMy  for  want  or  defiivlt :  thirdly,  vrofrtir 
iMctmnf  m  affection  or  partialitie :  fourthly,  propier  MOm, 
ior  crime  or  de£et. 
6  Co.  59, 53.  !•  Propter  honorU  retpectuniy  as  any  peere  of  the  r^dmtf  m 

9*^P<^  ^^      lord  of  parliaiDefiti.  a»  a  baron,  viscoUBt,  earle;  moftiieiie,  and 

Rutland's  caie.      ,   i         i.f_^i._   _? ^     j*^^  V       , -i...        ^       ^.    , 


fe 


^8  E  ^  ao.  ^^^  *  ^^  ^^^'^^  "^  respect  of  kooour  and  nobilitie,  are  not  to  bi 
48  Asf^G.  avromo  ob  jurioi-;  and  if  noilher  partie  will  challenge  hua,  bo  my 

35  H.  6. 46.  challoBge  nknselfe ;  for  by  Magnm  Charta  it  ia  prorided,  fU 
ia  Au.  24.  91^  M^per  eum  i/nmui^  n€c  mper  gum  mUtemus^  nm  per  legale  juS^ 
B  £.  &  ^^  ^**^  farium  mtontm^  aid  per  leg/em  ierr^E-  Now  the  comnoa  liv 
Betgist.  179.  ^^^  divided  aU  the  aiidijieeta  into  lorda  of  pariiameoty  and  ioio  Ik 
(1  9id.277^>      coauaoBO  of  lUe  reidne.    The  peero  of  the  realme  arediTidid 

into  baroBOy  vit<k>unta«  earlea,  BMnyiesoea,  dbd  dukesi  The  eoiO' 
BKOns  are  divided  inOo  knifphtay  eoqukes,  gentlemen,  citisMi^ 
yeomen,  and  burfcaoea.  And  in  judgemeat  of  hiw  any  of  tki 
laid  degreeb  of  noUlitie  are  peers  to  another.  Ao  if  aa  eark 
VMrqueaae,  ot  duke,  bo  to  be  tried  for  treaaon  or  fUonie,  abm 
-^  or  any  olher  d^pree  of  nobiUtie  ii  hia  peere.  In  like  manner^  t 
knight,  eaquirot  &€.  sbaU  bo  triad  per  pares;  and  that  is  by  a^ 
of  the  coBunooa^  aa  feBtleaat b»  ciiaena^  yeomen,  or  bufMKi; 
ao  aa  when  any  of  the  coauaona  ia  to  have  a  tvyaU  ckker  allbe 
kinc'a  aiiit>  or  beUreene  partie  and  partie,  a  peere  of  the  ndat 
abaB  not  be  impannellod  in  any  caaa 
II.  Prowler  oeficiunK 
a]  7  Co-  >8.  1.  PatruBf  [a]  aa  9ikm  borne. 

^c'\^  9.  LUerkUiss  W a»  viDeina  or  bondmen^  and  so  a  chanpift 
14  H.4. 19.  b.    ™^^  ^  *  fireeaiaik 

[6]  Bract,  fo.  ^  Anmti  census^  u  a.  Uberi  tenementi.    [a]  Fiast,  whit  ytfrii 

185.  Brit.  io.  freehold  a  juror  ought  to  have  that  pasaeth  upon  uiall  of  tkolw 
^35-  Flet.  li.  4f  of  a  man,  or  in  a  ptea  reall,  or  in  a  plea  penenall,  wherethe  delK 
^H  6  ^'  ^^  damage  in  the  declaration  amounteth  to  fortie  raarkcs^  Ki6 
9£;4.'^:b.  Sect.464«(5)  *  Sooondly^thia  freehold  miiat  be  in  hia  oirDO  light, 
31  B.  6.  so.  in  foe  aimpk,  fee  taifet  for  terme  of  hia  owqae  life»  or  foe  aawr 
;o  H.  7. 30.  man*B  life,  although  it  bo  upon  condition,  or  in  fho  lig^  ^  ^ 
SJ^8  A^io  ^**^  ®**^  ^  ancient  demeane,  for  fi«ehold  within  andeot  de- 
17AU.  15.  mesne  will  not  aerve.  But  if  the  debt  or  damaga 
4  H.6it8*  fty  amounteth  not  to  fortie  marica,  any  fre^old  oaf-  [\St\ 
9H  5  5.  ficeth.     [d]  Thirdly,   he  must  have  fredioid  in  that  [^  ^  J 

loH. 6, 7,8.1a  countie  where  the  cauae  of  the  action  ariaeth;  aod 
10  H^7  *I4.        though  he  hath  in  another,  it  auffioelh  not  (i).    [e]  Foaitk^  i 
19H.6.9.  <^r  ^  returae  be  aelleth  away  hia  land,  or  lie^  9«e  «<  <^ 

7  H.  6. 35.40.  hia  wife  dietb,  or  an  entry  be  made  for  the  eoadilton  bfofcw>^ 
44- ia£-4i3-  aa  hia  firodiold  be  detenmned,  be  may  be  ehaUeogedfa  'lau^ 
(^iettatute.  cieocie  of  freehold  (a), 

of  33  H.  8.  13,  and  4  ai  5  W.  ai  M.  34^)  •  9  H.  6.  CML  37.      9  H.  7*  <• 

3  Bo.  Abr.  647.    Post.  373.    Fort«8c.  56.  63.  a.)  [d]  19  R  6L  9.    17  A*  I5> 

VfJisH.  7.4.    a&U.&88«    7H.4.1.    (Post.  97a.  b.)    (3lU>.Abr.  C^    Bsrt» 

56.  b.    Post.  1(8.  a.) 

4.  Uuaiseii^ 

(5)  See  also  a  learned  dissertation  on  the  writ  de  ntm  pvneniia  m  aiA<v ^ 
furat$s  in  the  Mfacellany  of  Law-Tracts  by  the  late  nr.  acajeaat  Wyw^f  ?^ 


t 


S^ate  Trkla,  4th  ed.  v*  3-  p.  t€^  l«7-  -,  w^ 

1 1  >  Vid,  aec.  per  omnesjustidarios  M.  29,  30  BUz.  Ckneh.  1 Z9^^^'^ 
(^)  Seeaat.  102.  b. 


L.  2 .  C.  12.  Sect.  234.        Of  Reirls.  [  157.  a. 

4*  Hundredorum.  First,  by  the  common  law,  lA  a  plea  realt 
mixt  and  personal,  there  ought  to  be  foure  of  the  hundred 
(where  the  cause  of  action  ariseth)  returned  for  their  better 
notice  of  the  cause ;  for  vicini  vtcinarum  facta  vrasumuniur 
scire  (3).  And  now  since  Liitleton  wrote  Tyj  in  a  plea  personall,  [/[a7£ljz.ca.5. 
if  two  nundredors  appeare,  it  sufficeth  (4) ;  and  in  an  attaint, 

Sgf]  although  the  jury  is  double,  yet  the  Iiundredors  are  not  [g]  7  H.  4. 47. 
ouble.     Secondly,  [^]if  he  hath  either  freehold  in  the  hun-  [^]  16  £.4.7. 
dred,  though  it  be  to  the  value  but  of  halfe  an  acre,  or  if  he  4  Mar.  Br. 
dwell   there,   though  he  hath  no  freehold  iir  it,   it  sufficeth,  Chd.ai6. 
[i]  Thirdly,  if  the  cause  of  the  action  riseth  in  divers  hundreds,  gH.6.^6.^  '^^* 
yet  the  number  shall  suffice,  as  if  it  had  come  out  of  one,  and  not  [i]  30  H.  6. 03. 
severall  hundredors  out  of  each  hundred.     [^1  Fourthly,  if  there  4  Mar.  Br. 
be  divers  hundreds  within  one  leet  or  rape,  if  he  hath  any  free-  9}\^^}P'L 
hold,  or  dwell  in  any  of  those  hundreds  though  not  in  the  proper  i^h**  ?;',?[  ^ 
hundred,  it  sufficeth.     [/]  Fifthly,  if  the  jury  come  de  corpore  igE.4^5. 
comitatusy  or  de  proxtmo  hundredOf  where  the  one  partie  is  lord  [d  37  H.  6L  u. 
of  the  hundred,  or  the  like,  there  need  no  hundredors  be  re-  ^5  £.  3. 43. 
turned  at  all.     \m]  Sixthly,  if  a  hundredor  after  he  be  returned  ^P^'^^^a 
sell  away  his  land  within  that  hundred,  yet  shall  he  not  be  jan/- ^  '^  ' 
challenged  for  the  hundred,  for  that  this  notice  remains.  Other- 
wise as  hath  been  said  for  his  insufficiencie  of  freehold ;  for  his 
feare  to  offend,  and  to  have  lands  wasted,  &c.  which  is  one  of  the 
reasons  of  law,  is  taken  away,     [n]  Seventhly,  he  that  chal-  [n]  7  Klix. 
lengeth  for  the  hundred  must  shew  in  what  hundred  it  is,  and  i^jer  231. 
not  drive  the  other  partie  to  shew  it.    Eishthly,  his  challenge  for 
the  hundred  is  not  simpUcker  but  secundum  guidj  for,  though  it 
be  found  that  he  hath  nothmg  in  the  hundred,  yet  shall  he  not 
be  drawne,  but  remainejpr^^^  H.  that  is^  besiaes  for  the  hun- 
dred ;  and  albeit  he  dwelleth  or  have  land  in  the  hundred,  yet 
must  he  have  sufficient  freehold. 

HE.  Propter  affectum:  And  this  la  of  two  sorts,  either  working  Bract,  to,  165. 
a  principal  challenge,  or  to  the  favour.    And  againe  a  principall  Brit  £0.134,135. 
cludlenge  is  of  two  sorts,  either  by  judgement  of  law  without  any  FIetanb.4,c.8. 
act  of  his,  or  by  judgement  of  law  upon  his  owne  act  ^*      4-  ii»  ia» 

And  it  is  said  that  a  principall  challeBge  is,  when  there  is  ex* 
presse  favor  or  expresse  malice. 

1.  Without  any  act  of  his,  as  if  the  juror  be  [a]  of  blood  or  [a]  Britton,  fbl 
kindred  to  either  partie,  consanguineus^  which  is  compounded  ^x  ^35* 
con  4*  ianrndne^  quasi  eodem  sanguine  naiusy  as  it  were  issued  from 
the  same  olood;  and  this  is  a  principall  dhallenge,  for  that  the 

law 


!3J  See  Brownl.  Rep.  b.  194. 
4)  And  now  by  the  4  An.  c  16,  and  34  6. 3.  c.  18,  the  jury  must  be  taken 
from  the  body  of  the  county  in  actions  or  suits  in  the  king's  courts  of  record 
at  Westminster^  and  in  actions  or  informations  on  penal  statutes.  But  ^peala 
of  felony  or  murder,  and  indictments  or  presentments  of  treason,  felony, 
murder,  or  other  matter,  are  excepted  from  this  provision ;  and  therefore  ia 
them  hundredors  are  still  in  strictness  nece88ary.«»It  is  observaUe,  that  the 
94  G.  2.  by  which  this  alteration  was  made  as  to  actions  on  penal  statutes, 
names  the  counties  palatine  of  Lancaster^  Chester^  and  Durham  and  Wales^  as 
well  as  Westminster.  But  in  the  4  of  An.  only  the  latter  place  is  mentioned, 
-—See  further  on  the  subject  of  hundredors  ant.  135.  a.  note  2,  to  which  add 
1  P.  Wms.  307,  and  a  case  on  the  4  An.  in  mr.  seij,  Wjynne's  Miscell.  Law 
Tracts,  60 — [Note  383.] 

QQS 


157.  a.]  Of  Rents.         L.2.  C.12.  Sect,  334 

law  presumeth  that  one  kinsman  doth  fitvour  another  before  a 

[fr]MiiTor,ca.3,  itranffer ;  [&]  and  how  far  remote  so  ever  he  is  of  kindred,  yet 

de  ordinaDcc  the  oiallenee  is  good.    And  if  the  plaintife  challenge  a  juror  for 

B*"torn  kindred  to  Uie  ddfendant,  it  is  no  counterplea  to  say  that  he  is  of 

Bilnon"  I  ^^*^  kindred  also  to  the  plaintife,  though  he  be  in  a  neerer  degree; 

Flcta    J*"P™  for  the  words  of  the  venire Jacias  forbiideih  the  juror  to  be  of 

i4£l.  Dicr3ig.  kindred  to  either  partie. 

a  I  E.  4.  75.  ^^j  If  a  body  politick  or  incorporate,  sole  or  affgreeate  of 

ComJb.Ti  K.3.  "^*°y>  bring  any  action  that  concemes  their  body  politick  or  in- 

Chal.  99.  corporate,  if  the  juror  be  of  kindred  to  any  that  is  of  that  bodj 

ai  £.4. 75.  (although  the  body  politick  or  incorporate  can  have  no  kindred) 

[r]  7  £.  4. 4.  yet  for  Uiat  those  bodies  consist  of  naturall  persons,  it  is  a  prind* 

91  £  ^  Jo  P^^  challenge,     [d]  A  bastard  cannot  be  of  kindred  to  any  (5), 

38  H.  6. 10.  ^^^  therefore  it  can  be  no  principall  challenge.     And  here  it  is 

28  Am.  18.  to  be  knowne,  that  affinitas^  affinity,  hath  inlaw  two  senses.  In 

34  Am.  6.  his  proper  sense  it  is  taken  for  that  neemesse  that  is  gotten  by 

Hob.  87.  marriage.     Cum  dua  cognationes  inter  se  diviste  per  nuptias  cm* 

}tn^4^i?t^  /an^ttr,  Sf  altera  ad  alterius  Jines  acceditf  Sf  inde  dicitur  aptu. 

ChaJ.99.  4i£.  In  a  larger  sense  qffinitas  is  taken  also  for  consanguinitie  and 

3. 9.    36  H.  6.  kindred,  as  in  the  writ  o£  venire  facias^  and  otherwhere,  [e]  AfBnity 

Chal.  163.  or  alliance  by  marriage  is  a  pnncipall  challenge,  and  e(|uiTalent 

&r  ^nT''  ^^  consan^umity  when  it  is  betweene  either  of  the  parties,  as  if 

BriuoiT  I  "^^  ^^  plaintife  or  defendant  marry  the  daughter  or  cousin  of  the 

fleta    J  »"P"-  juror,  or  the  juror  marry  the  daughter  or  cousin  of  the  plaintife 

3  £.  4. 14.  or  defendant,  and  the  same  continues,  or  issue  be  (6)  had.  But  if 
31  E.  3. 5. 41.  the  gon  of  the  juror  hath  married  the  daughter  of  the  plaintife, 
Chal. 03  ^^^  ^  ^^  principall  challenge,  but  to  the  favour;  because  itii 
43  Ass.  35, 26.  ^^^  betweene  the  parties.  Much  more  may  be  said  hereof;  sei 
33  £.  4. 3.  summa  sequorjasttgia  rerum, 

14H.7.3.  [/"]  If  there  be  a  challenge  for  cosinage,  he  thattaketh  the 

r  fl^  o  if  8  T  <^™^cnge  must  shew  how  the  juror  is  cousin.    But  yet  if  the 

kail!!.    Dier  cosinage,  that  is  the  effect  and  substance,  be  found,  itsufficeth; 

37.    1  Maris  for  the  law  preferreth  that  which  is  materiall  before  that  which  is 

Bier  91.  sElu.  formall. 

MBrict^S  ub-  ^^^  ^^  ^®  ^^^^  ^^^^  P"*^  ^^  *^®  ^^  **^  dependeth  upon  the 

Bntton    >  su-  *"''^®  ^^^  (7)' 

FIcta     Jpri  ^W  I^  a  juror  be  within  the  hundred  (8),  leet,  or  any  way 

Mirr.  ubi  supra.  Within  the  seigniory  inunediately  or  mediately,  or  any  other  dis- 

[fc]  9  H.  6.  tresse  of  either  party,  this  is  a  principall  challenge.    But  if  either 

**8  E^*^  3^"  partv  be  within  the  distresse  of  the  juror,  this  is  no  principaD 

33E.4Xhii.61.  challenge,  but  to  the  favour. 

4  H.  6. 35.  [s]  If  a  witnesse  named  in  the  deed  f  9)  be  returned  of  the 
8  H.  6.  39.  jury,  it  is  a  ffood  cause  of  challenge  of  him.  [k]  So  it  is  if  on<, 
36  H.  6.    ChaL  within  aire  of  one  and  twenty  be  returned,  it  is  a  irood  came  <rf 

33  £.3.  13.      [i]  33  Abs.  11.      [k}  Mirror  obi  supra. 

a.  Up 


(5)  See  ant.  123.  a. 

(6)  But  the  issue  must  be  living.    See  ant.  156.  a.  n.  3. 

(7)  Here  the  sense  is  incomplete ;  but  I  apprehend,  that  lord  Coke  means  t» 
give  the  exception  as  a  principal  challenge. 

(S)  Ace.  Dy.  176.8. 
(9)  Sec  ant.  6.  a. 


L.  2.  C.  12.  Sect.  234.        Of  Rents.  [157.  b. 

[15771      ^*  [^]  CC^  upon  his  own  act,  as  if  the  juror  hath  [q  8  H.  5. 10. 

b   11  S^^^^  ^  verdict  before  for  the  same  cause,  albeit  it  be  33  H.  6. 1. 

reversed  by  writ  of  error,  or  if  after  verdict,  judgement  '®^'  ^-^^ 

were  arrested.     So  if  he  hath  given  a  former  verdict  upon  the  iSE^^i 

same  title  or  matter  though  betweene  other  persons,     [m]  But  it  ^i  £.*  ^y^ 

is  to  be  observed,  that  I  may  speake  once  for  all,  that  in  this  or  1 1  R.  a.  tit 


(1),  unlesseit  be  a  ^^^:l^^ 
record  of  the  same  court,  and  then  he  must  shew  the  day  and  8  H.  5. 10. 

terme.  [n]  Mlnvir  obi 

[n]  So  likewise  one  may  be  challenged,  that  he  was  inditor  of  '"P™-  B"*-  '°- 
the  plaintife  or  defendant,  either  of  treason,  felony,  misprision,  ^^  '*  ^*  ^^' 
trespasse,  or  the  like  in  the  same  cause.  ^  £.'  ^*  ^l 

[0]  If  the  juror  be  godfather  to  the  child  of  the  plaintife  or  de-  12  Ass.  aisL 
fendant,  or  i  conversOf  this  is  allowed  to  be  a  good  challenge  in  19  Ass.  6. 
our  bookes  (  2 ) .  4o  Ass.  10. 

[p]  If  a  juror  hath  beene  an  arbitrator  chosen  by  the  plaintife  r^j  4o^As8.^2o. 
jor  defendant  in  the  same  cause,  and  have  beene  informed  of,  or  2  h.  4. 15. 
tieated  of  the  matter,  this  is  a  principall  challenge.    Otherwise  if  10  H.  6. 
he  were  never  informed,  nor  treated  thereof;  and  otherwise  if  C*^*^-  40. 
he  were  indifferently  chosen  by  either  of  the  parties,  though  he  ^  ^h%^6C 
treated  thereof.    But  a  [q]  commissioner  chosen  by  one  of  the  4^£.  4.  u/ 
parties  for  examination  of  witnesses  in  the  same  cause,  is  no  7  £.4!  4. 
principall  cause  of  challenge ;  for  he  is  made  by  the  king  under  [p]  so  H.  6. 39, 
the  ^reat  scale  (3),  and  not  bv  the  partie,  as  the  arbitrator  is;  9  \'^J^^' 
but  he  may  upon  cause  be  chaUengea  for  &vour.  ^^  ^  q 

3  H.  6. 24.    7  H.  7. 10.    (2  Ro.  Abr.  665.)  [q]  9  Co.  71.  Peacock's  case 

[r]  If  he  be  of  counsell,  servant,  or  of  robes,  or  fee  of  either  M  M!r.1    . . 
partie,  it  is  a  principall  challenge  f  4).  Bracton  >j"  * 

[s]  If  any  after  he  be  returned  ao  eate  and  drink  at  the  charge  f  "^^^^-^^ 
of  either  partie,  it  is  a  principall  cause  of  challenge  (5/.  Other-  Iq  ^,^'  ^5 
wise  it  is  of  a  trior  after  he  be  swome.  28  Ass!  19. 

[t]  Actions  brought,  either  by  the  juror  against  either  of  the  31  Ass.  t* 
parties,  or  by  either  of  the  parties  against  him,  which  imply  44  Ass.  18. 
malice  or  displeasure,  are  causes  of  principall  challenge ;  unlesse  ^^  ^  ^ '  ^'  ^^' 
they  be  brought  by  covyn  either  before  or  after  the  retume ;  for  chal.  164. 
if  covin  be  found,  then  it  is  no  cause  of  challenge.      Other  mBrac.1  obi 
actions,  which  do  not  imply  malice  or  displeasure,  are  but  to  ^'^^     j  sapn 
the  favour.  11 L^  2* 

£<]  In  a  cause,  where  the  j^arson  of  a  parish  is  partie,  and  the  3£^  3. 25?* 
^  t  of  the  church  commeth  m  debate,  a  parishioner  is  a  princi-  43  £.  3. 31. 
pall  challenge.  Otherwise  it  is  in  debt,  or  any  other  action  where  22  £.  4. 1. 
the  rieht  of  the  church  commeth  not  in  question.  3^  ^'  ^'  ^' 

[tvj  If  either  party  labour  the  juror,  and  give  him  any  thing  to  ^^  |' 

11  H.  4.  26.  1 1  H.  6.  15.  32  £b  3.  Cbal.  189.  24  £.  3.  37.  39  Ass.  2.  20  Ass.  1 1. 
43  Ass.  46.  1«]  17  Ass.  15.  [v]  8  £,  3. 39.  so  H.  6.  39.  33  H.  8.  Dyer  48. 
(Post  379.  a.    Hob.  294.) 

give 


1)  Acc.  2.  Brownl.  268. 
aS  See  Mo.  3. 

|3  j  See  an  instance  of  such  a  commission  in  Cra  Jam..  65, 
^4  j  See  ant  156.  a.  n.  4. 

,5)  The  same  thing  avoids  a  verdict.    Post.  237.  b. 

QQ  3      • 
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i] 


give  his  verdict,  this  is  a  principal!  challen^  But  if  rither 
parUe  labour  the  juror  to  appeare  and  to  do  his  conscience,  Hum 
18  no  challenge  at  all,  but  lawfull  for  him  to  do  it  (6). 

x]  9«  Elu.  [']  '^^  ^^  i^^^^  "  ^  fellow  servant  with  either  partie  is  no 

yer  397.  principall  challenge,  but  to  the  favour. 

Bractonl  _..  -  -  -*  •  •         ^^  •  -  «     -«- 

Britton  K  «>' 

[•]  9  E.  ^e]  lenge  to  the  array,  if  the  sherife'retume  the  ju^,  the  plaintife  in 
ai  E.  4. 31.  that  case  may  for  bis  owne  expedition  alledge  the  same,  and  pray 
29  E.  4.  3.  processe  to  the  coroners ;  wnich  he  cannot  have,  unlesse  the 
14  H.  6.  a.  defendant  will  cenfesse  it ;  but  if  the  defendant  wiU  not  coafesse 
3H.  7%.  ^^>  ^^^  ^^  plaintife  shall  have  a  venire /ados  to  the  sherife,  and 

aaEUx.  Dyer  the  defendant  shall  never  take  any  challenge  for  that  cause  (7), 
3^.  and  so  in  like  cases-     But  on  the  part  of  the  defendant  any  sudi 

^Pj*^*^  matter  shall  not  be  alledged,  and  processe  prayed  to  the  coro- 
Cro.  Jmii'.  5!^!  ^^^  >  because  he  may  challenge  the  jury  /or  that  cause,  and  can 
Pott  3«o.  b.       be  at  no  prejudice. 

Pkmd.  74. «.  [i]  Challenge  condu^nff  to  the  favour,  when  either  partie 

m^iir^'^  cannot  take  any  principall  challenge,  but  sheweth  causes  of 

d'ordini^^  ^  fiivour,  which  must  be  fefl  to  the  conscience  and  discretion  of 
d'attaint  Bract.  ^^  triors  upon  hearing  their  evidence  to  find  him  fiivourable  or 
lib.4,fol.  1^5.  not  bvourable.  But  yet  some  of  them  come  neerer  to  a  princi- 
Britt.fol.  134,  pall  challenge  than  other,  [c]  As  if  the  juror  be  of  kindred, 
135.  FlctaJib.4,  ^j.  muj^p  tjjg  distresse  of  him  m  the  reversion  or  remainder,  or  in 
7  H.  6. 95.  whose  ri^ht  the  avowrie  or  justification  is  made,  or  the  like,*  theae 
£c]  9H.7.3.  be  no  prmcipall  challenges ;  because  he  in  reversion,  remainder, 
10  H.  7.  no.  or  in  whose  right  the  avowrie  or  justification  is,  is  not  partie  to 
3  ^7-  «•  the  recorde ;  otherwise  it  b  if  they  were  made  parties  by  aide, 

lA  £.  4!  i4         resceipt,  or  voucher :  and  yet  the  cause  of  favour  is  apparent ;  so 
13  Am.  23/        it  is  of  all  principall  causes,  if  they  were  partie  to  die  record. 
I  Ro.  B«p.3a8.  Now  the  causes  of  favour  are  infinite ;  and  thereof  aonewhat  nay 
'ro.  Jam.  547.)  be  gathered  of  that  which  hath  been  said,  and  the  rest  I  pur- 
posely leave  the  reader  to  die  readine  of  oar  bookes  conceniing 
that  matter.    For  all  which  die  rule  of  law  is,  that  he  nost 
stand  indiierent  as  he  stands  unswome. 


^ 


Cha 


^  6  R.  9.  [^  "^^  subject  may  challenge  the  poUes,  where  the  kkig  is 

faial.  141.  partie.    And  if  a  man  be  outlawed  of  treason  or  felony,  at  die 

19  Asa.  6.  suit  of  die  king,  and  the  party  for  avoyding  thereof  aliedgeth 

11  bTo  inipnsonxn«it,  or  the  like,  at  die  time  w  die  outlawry ;  tko«i^h 

CJttl.  16^  ^^  ^^^  ^^  joyned  upon  a  collateraU  point,  yet  shall  the  pMtie 

4  H.  (.  ibid.  have  such  challenge?  as  if  he  had  been  arraigned  upon  the  crnne 

Y63-  it  sdf,  for  diis  by  a  meane  conoonaeth  his  life  also  (9). 

(1  Sid.  444.)  IV.  Pntpier^ 

(6)  Yet  labwrittg  t  jmy,  iko^h  M  it  IhU  io  t^pettr,  as  afteFwaids  stated  to 
amount  to  the  crime  of  mainUnamce  ia  a  third  person.  Post.  36^  a.  Here 
iadeed  the  author  ^lalifies  the  iahuHf^  to  iqppear  by  supposing  it  to  be  to  (^ 
his  conscience.  But  this  addition  of  words  seems  a  slight  ground  &r  a  i^Ssteoc^ 
of  construcdon«-^Note  a84.] 


(y)  Held  accordingly  Hutt.  32. 


Staundford  is  of  the  same  opinion,  citing  for  audiorities  from  Fitaiier- 
bertV  Abridgment  the  cases  of  11  R.  a.  &  4  H.  5,  here  refierc^  tabv  lord 
Coke.  Staundf.  PI.  C.  163.  a.  However  the  benefit  of  peremptory  chaUenges 
on  coUateral  issues  in  capitid  cases  has  been  denied  by  the  practice  of  Het 
times.  Case  of  Ok^  and  odiers  East.  14  Cha.  d.  1  Lev.  6l.  Jehsi^an's 
case  Mich,  s  G.  a.    Post.  46.    Mr.  RatcU&*a  ai8«  Mich*  9oQ.  3«  Ffltft^^a— 

In 
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[15871      '^*   ^  PropUr  dMOum.    [e\  As  if  the  joior  be  N  Mirror 

J  attainted  or  convicted  of  treason,  «r  fielony^  or  for  any  S'^*®"!  ubi 

offenoe  to  life  or  membert  or  in  attaint  for  a  fake  ver-  y\l^^  j  rapnu 

dietf  or  for  ^ijury  as  a  witnesee,  or  ia  a  conspiracie  at  the  suite  n  H.4. 41. 

of  the  king»  or  in  any  suite  (either  for  the  king,  or  for  any  sub-  19  H.  4. 10. 

joct)  be  adjudged  to  the  pillory,  tumbrell^  or  the  like,  or  to  be  ^^^a?'* 

bittided,  <Nr  to  be  gtigmatM|ue,  or  to  have  any  other  corporal]  ^§^' 
piinishnient  whereby  he  beoommeth  infiunous,  (lor  it  is  a  masdmt 
m  law,  repellitur  ^  sacrameuto  infamis)  these  and  the  like  are 
principal!  causes  of  chaHeoge.  So  it  is  if «  man  be  outlawed  in 
tMspasse,  debt,  or  any  other  action  ( 1 ),  for  he  is  edex^  and  diere- 
fote  is  not  legaUs  homo.  And  old  bo(4ces  have  said,  that,  if  he 
be  excommunicated,  he  could  not  be  of  a  jury, 

[y*]  See  the  statutes  of  W.  3.  and  Arik*  supra  Cartas^  what  ^fj  w.9.c«.38. 

Knons  the  shmfe  ought  to  retume  on  juiyes.    And  see  F.  N.  B.  Artie,  aopvr 

foe  de  nan ponendU  in  amm  etjuratis  (2),  and  the  register  in  ^^  cs. 9. 

tbe  same  writ.    And  see  there  what  renoMy  the  party  liAth  that  £'  ^J^'J^.\ 

is  returned  against  hiw.  J        t^  J  &  166.  Regi.tr. 

It  is  necessarie  to  be  knowae  the  time  when  the  challenge  is  to 

betaken,     [g]  First,  he  that  hath  divers  challenges  must  take  b]9E^4.ie. 

liiem  all  at  oaoe,  and  the  law  so  requireth  iadi&rent  trialls,  aa  10  H.  5-  e* 

divers  challenges  are  not  accounted  double.    [A]  Secondly,  if  |^|P*/'A' 

one  be  cfaalla^ed  by  one  party,  if  after  he  be  tned  indiffi?rent,  it  Brooke  ^ 

is  time  enough  €01  the  other  party  to  challenge  him.    [i]  ThirdOiy,  Chal.  8. 

after  challenge  to  the  array,  and  triall  duely  returned,  if  the  same  7  H.  6. 40. 

pafty  take  a  challenge  to  the  polls,  he  must  shew  cause  pre-  IX^'l'^^u 

aentty.     [k]  Fourthly,  so  if  a  juror  be  formaUv  sworn,  if  he  be  ^7§.  ^t.    ' 

ehallengeid,  be  must  riiew  cause  presently,  and  that  xmuse  must  ],-]  43  £.  j. 

rise  since  he  was  sworne.    [/]  Finhly,  when  the  king  is  party  or  Chal.  93. 


in  an  appeale  of  felony,  tbe  defendant,  that  challeogeth  for  ^^  £•  t-  ibid. 

cause,  must  shew  bis  cause  present^.    Sixthly,  if  a  man  in  case  }^*  61^  ^  ^ 

of  treason  or  felony  challenge  for  cauae,  and  he  be  tried  indif-  y  h!  4. 41. 

ftrent,  yet  he  may  challenge  him  pereraptorilv*    Seventhly,  a  3  £i.  Dow.  aoi. 

challenge  for  the  bundred  must  be  taken  beuM-e  so  many  be  W  sft£.4-i* 

swome  as  wiU  serve  for  hundredors,  or  else  be  loseth  the  advan-  f^-  5-  6* 

tage  thereof.    Eighthly,  [m]  in  a  writ  of  rig^  the  grand  jury  must  5gi„;as;.^' 

bt  challenged  before  the  foure  kaigbts  before  they  be  returned  (Ant.  1S7.  a.) 

in  court  (3) ;  for  afler  they  be  returned  in  court,  there  cannot  l">]  7  H.4.ao. 

ai^  challenge  be  taken  unto  them*    Ninthly,  naia,  [n]  Tfae  array  3^.^*4*  '* 

nf  Che  tales  shall  not  be  challenged  by  any  one  paxtv,  umtiU  ^"^^.  ,^  ^ '^' 

the  array  of  the  principall  be  tried;  but  if  the  plaintife  coallenge  |^  a„,  q/ 

tbe  array  of  the  principall,  the  defendant  may  challenge  ue  i3£.  3. 

arrnr  d><^  ^08. 


In  the  report  of  the  case  last  cited,  lord  Hale  is  referred  to  as  an  authofi^  for 
diiallowtng  siich  challenges.  But  lord  Hale  is  not  absolute  in  his  opmion ; 
and  Staundford,  whom  lord  Hale  cites,  not  only  writes  with  a  giuere  in  the  part 
so  cited,  but  in  a  subsequent  pass^e  gives  an  opinion  in  fiivour  of  the  challenge. 
Staundf  PI.  C.  158.  a.  163.  a.— [Note  285.] 

( 1 )  It  has  been  questioned,  whether  outlawry  in  a  personal  action  is  stfficient 
to  disqualify  from  being  a  juror ;  and  in  sir  William  Withepole's  case,  Mich. 
3  Cha.  1.  the  court  of  Bug's  bench  was  divided  on  this  point.  Cro.  Cha.  135. 
W.  Jo.  198,  and  Ley's  Rep.  81.— [Note  a86.] 

wnt  m  bis  Mis* 


(2)  See  the  late  mr.  seij.  Wynne's  Dissertaitio0  wpm  thi 
eellany  of  Law  Tracts,  p.  s^* 

(3)  Ace.  ant  156.  b.  &  post.  29f.  a. 

QQ4. 
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array  of  the  tales.    After  one  hath  taken  a  chldlenge  to  the  polle, 
he  cannot  challenge  the  array. 

Now  it  is  to  be  seene,  how  challenges  to  the  array  of  the  prin- 
cipal! pannell,  or  of  the  tales,  or  of  the  pc^es  shall  be  tried,  and 
who  snail  be  triors  of  the  same,  and  to  whom  processe  shall  be 
awarded, 
[o]  i8£.  4. 8.         1.  [o]  If  the  plaintife  alledge  a  cause  of  chaUenge  against  tlie 
(Forteac.  55.)      sherife,  the  processe  shall  be  directed  to  the  coroners ;  if  any  cause 

against  any  of  the  coroners,  processe  shall  be  awarded  to  the  rest; 

ifagainst  all  of  them,  then  the  court  shall  appoint  certaine  elisors 

or  esliors  (so  named  ab  eligtndo)  because  they  are  named  by  the 

court,  against  whose  returne  no  challenge  shall  be  taken  to  the 

array,  because  they  were  appointed  by  the  court;  but  he  may 

fp].i5  H.  7. 9.    have  his  challenge  to  the  (4)  poUes.    [p]  Note,  if  processe  be 

^4  H.  7-  31*        once  awarded  for  the  partiality  of  the  sherife,  though  there  be  a 

18  £» 4.  3.  jjg^  sherife,  yet  processe  shall  never  be  awarded  to  him;  for  the 

entrie  is,  Ita  quod  vicecomes  se  non  intromittat.    But  otherwise  it 

is,  for  that  he  was  tenant  to  either  partie,  or  the  like. 

[q]  39  Ass.  3.  2.  [7]  If  the  array  be  challenged  in  court,  it  shall  be  tryed 

^9  *J-  ^  4®-        by  two  of  them  that  be  impannelled,  to  be  appointed  by  the 

Chat.  38.  court ;  for  the  triors  in  that  case  shall  not  exceed  the  number  of 

33  H.  6. 31.  two,  unlesse  it  be  by  consent.  But  when  the  court  names  two 
4E.  4. 17.  for  some  speciall  cause  alledged  by  either  partie,  the  court  may 
43  £•  3-  name  others.  If  the  array  be  quashed,  then  processe  shall  be 
3  R  3^fbid.        awarded,  ut  supra. 

101.   34  Ass/6.  M  I^A  pannell  upon  a  ventre  Jadas  be  returned,  and  a  tales, 

37  Ass.  38.    '  and  the  array  of  the  principall  is  challenged,  the  triors,  which 

43  Ass.  36.  try  and  quash  the  array,  shall  not  try  the  array  of  the  tales  \  for 

W^  6*  ^8^^  "^^  *^  '*  **  ^^  there  had  beene  no  appearance  of  the  principall 

34  Ass.  6.  pannell:  but  if  the  triors  affirme  the  array  of  the  principall,  then 
7£.6.  Dier78.  they  shall  try  the  array  of  the  tales*  If  the  f^amtife  challenge 
9  H.5. 11.  the  array  of  tlie  principall,  and  the  defendant  the  array  of  the 
'■'^  ^^rShl^d*  ^°^*  there  the  one  of  the  principall,  and  the  other  of  die  tales, 
^'  shall  try  both  arrayes.  For  other  matter  concerning  the  tales, 
[t]  19  H.  6. 9.  see  [s]  in  my  Reports  matters  worthy  of  observation  (5).  [t]  When 
33  £.  4.  any  challenge  is  made  to  the  polls,  two  triors  shaQ  be  appointed 
Chal.6i,63.  by  the  court;  and  if  they  try  one  indifferent,  and  he  be  swome, 

then  he  and  the  two  triors  shall  try  another ;  and  if  another  be 

tried  indifferent,  and  he  be  swome,  then  the  two  triors  cease, 

[u]  7  H.  4. 41.    and  the  two  that  be  swome  on  the  jury  shall  try  the  rest,     f  te]  If 

the  plaintife  challenge  ten,   and   die  defendant  one,  and  the 
twelfth  is  swome,  because  one  cannot  try  alone,  there  shall  be 
added  to  him  one  challenged  by^  the  plaintife,  and  the  other  by 
the  defendant.    When  the  trial!  is  to  be  had  by  two  counties, 
the  manner  of  the  triall  is  worthy  of  observation,  and  apparent 
[w]  II  H.  4.61 »  in  our  fto]  books.     \x]  If  the  foure  knights  in  the  writ  01  right 
48  £.  3.  30.       be  challenged  they  shall  try  themselves  (6),  and  they 
^^^'  4- ^3-       shall  choose  cdT  the  grand  assise,  and  try  the  dial-  ri58n 
39  filVa.^        lenges  of  the  parties,     [y]  If  the  cause  of  challenge  L  5,  J 
[y\  49E.3.i,a.  touch  the  dishonor  or  discredit  of  the  juror,  he  shall 
(Hob.  84.    1  Sid.  374.  333.     Cro.  Jam.  388.     1  Ro.  Rep.  110.) 

not 


(4)  See  further  on  awarding  venires  to  coroners  and  on  appoinUng  Msoru 
Umfrev.  Lex  Coronator.  235,  to  243. 

(5)  See  also  Trials  per  Pafc,  chap.  5. 

(6)  Ace.  post  394.  a. 
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not  be  examined  upon  his  oath  ( i ),  but  in  other  cases  he  shall 
be  examined  upon  his  oath,  to  informe  the  triors  (2  ) .     [z]  If  an  [t]  a  H.  4. 14. 
inquest  be    awarded  by   default,  the  defendant  hath  lost  his  4^4-3- 
challenge;  but  the  plaintife  may  challenge  for  just  cause,  and  ^^ Aa?  8*  r 
that  shall  be  examined  and  tried.  „  H.'6?6^ 

Wheresoever  the  plaintife  is  to  recover  per  vimm  juratorum^   16  Ass.  1. 
there  ought  to  be  sixe  of  the  jury  that  have  had  the  view  or  5B*  6*  35*  3^- 
knowne  Sie  land  in  question,  so  as  he  be  able  to  put  the  plaintife 
in  possession  if  he  recover. 

In  a  proprieteUe  probanddy  and  a  writ  to  inquire  for  waste,  the 
^Mffties  nave  beene  received  to  take  their  challenges  (3).  [a]  But  M  8  H.  5.  tit 
passing  over  many  things  touching  this  matter,  I  will  conclude  ^^*  ^^^ 
with  3ie  saymg  of  •  Bracton.    Plures  autem  alue  sunt  caustB  ^  £  3^*  (y^^ 
recusandijuratoreSf  de  quibus  adprasens  non  recalc^y  sed  qwEjHm  i^g. ' 
enumerata  sunt  mfftciant  exempk  causd  (4).    And  so  let  us  re-  si  H.  6.  56. 

turn  to  Littleton*  8  £.  4. 3. 

16  £.4.1. 
*  BractoD,  lib.  4,  fo.  185.      (7  Co.  1.  Biil^rer'scBseJ 

"  De  visnetOf  Sfc"  It  should  be  vicineto*  Vicinetum  is  de- 
rived of  this  word  vicinusy  and  signifieth .  neighbourhood,  or  a 
place  neere  at  hand,  or  a  neighbour  place.  And  the  reason 
wherefore  the  jury  must  be  of  the  neighbourhood,  is,  for  that 

vieinus 


(1)  Held  accordingly  by  the  Court  in  Cook's  case,  Salk.  153. 
'  (n)  -This  is  one  instance  of  the  examination  called  a  voir  dire;  for  as  a  witness 
is  on  a  voir  dire  to  try  an  objection  to  his  competency  to  give  evidence,  so 
4  juror  may  be  sworn  in  like  manner  to  tiy  the  cause  of  challenge  to  him.  It 
is  thouffht  fit  to  take  notice  of  this ;  because  in  some  of  our  books,  the  voir 
dire  is  described,  as  if  confined  to  the  challenge  of  a  witness,  and  only  used 
to  distinguish  such  a  partial  swearing  of  a  witness  from  swearing  of  him  in 
chief.  For  instances  of  examining  jurors  on  a  voir  dire  see  Francia's  case. 
State  Tri.  4th  ed.  v.  1.  p.  59,  and  mr.  Townley*s  in  Fost.  7.  But  in  both  of 
these  the  challenge  not  being  to  thejwowr  was  examined  into  by  the  court 
without  triors.— [Note  387.] 

(3)  Some  seem  to  understand  it  as  a  general  rule,  that  challenges  of  jurors 
are  excluded,  where  the  inquest  is  for  information  merely,  or  not  being  so  is 
without  an  issue  joined  between  the  parties ;  as  in  inquests  of  office  before 
sherifi,  coroners,  and  escheators,  and  m  writs  of  inquiry  for  damages.  Office 
of  Executor,  ed.  1676.  p.  240.  1  Ro.  Abr.660.  Umfrev.  Lex.  Coronator.  174. 
183,  and  in  the  Introduce  51.  Probably  lord  Coke  here  means  to  advert  to 
this  doctrine,  and  to  give  the  proprietmte  probandd  and  the  writ  to  inquire  of 
waste,  both  of  which  are  inquests  without  any  issue  joined,  as  instances  of 
exception  to  it.  Broke  adds  another  exception ;  for  in  abridging  the  case  of 
waste  from  the  Year  Book  of  2  H.  4.  3,  he  observes,  that  the  Taw  is  the  same 
on  a  writ  of  redisseisin.  Bro.  Error  31. — ^As  to  the  rule  itself  for  thus  ex- 
cluding challenges,  be  it  well  or  iU  founded,  the  sheriff,  or  other  officer  taking 
the  inquest,  certainly  ought  not  to  accept  any  jurors  but  such  as  are  legally 
qualified;  and  if  such  are  received,  it  seems  a  just  ground  for  quashing  thie 
proceeding,  or  for  error,  according  to  the  nature  of  the  case.  See  sir 
William  Withepole's  case  reported  in  W.  Jo.  198.  Cro.  Cha.  134,  and  Ley  81  y 
and  noticed  in  a  Hal.  H.  P.  C.  60.— FNote  288.] 

^  (4)  See  further  on  challenges  01  jurors  Kitcfa.  French  ed.  91.  a«  Lamb. 
Just.  ed.  of  1602.  p.  379.  Ddt.  Sher.  ist  ed.  120.  Trials  per  Pa.  chap.  9,  and 
title  Trial  in  Vmer. 
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vickatt  facta  wimprmiumiiur  scire;  allwhidi  u  impMadinthk 
word  C'VcJ 

**  Quhi  mmmoneei  toi^  J^c.**    Snmwumeo  is  compoimded  oTjmS 

^  moneoy  Sf  euphonuB  gratid  it  is  said  twrnm^meo  to  wane  or  smii- 

moB,  as  in  tbis  otse  m  dhecife  niist  warne  or  suhmdob  the  re- 

oogtikow  of  the  assiae  Ac  tqa^eare  before  the  justioes  of  aaue,  &c» 

\h]  Bracton  lib.    And  it  is  fenilj  «aid  [i]  that  ia  tkia  case  bgiiinmm  sumnumiti&mem 

6*  fo*  333>  334-     recipere  in  proprid  persond  tdficunqtte  invetUmsJuerit  in  comitahi  im 

•cct  igl^Flcta    9»»oJkerii  res  peHUg  qw  pMem  m  mm  uf/omitOmr^  e^fidt  n  cd 

Hb.e»«Bf.6.       damdUum  fiei^  dum  Utment^dicMi  dc  famiiiA  tut  matu/ette  Jkerit 

Brit  cap.  131.     relata,  Sfc» 

^  Per  h&mos  Mummoniteret^    Here  two  thin^  are  to  be  ab- 
Benred*    i.  That  the  BunomaBenimiiit  be  60M1  (tded)  JULedigm^ 
utvcdeant  legitimum  testimonium  perhiherey  cim  tndeperjutiickari» 
I^j^l  nbi    Jii^nt  reqtasiti,    [c]  And  another  ^ih^Jems,  ne  terfi,  neen/hm^ 
vutT^   I  topn  ne  ntd  enfamifs,  ne  nul  jue  nest  Jife  tenant^  ne  poet  est  bone  mm- 
Bncton  i  moner^    3.  It  is  ^oken  m  the  plurall  number,  per  bonos  summoni- 

Britton  I  ubi  torest  and  dierefore  diere  must  be  two  at  the  least.  Nee  sujficit 
Fleta  rtuprs  quod  summonitioJUd  per  unum  tantuniy  S^c»  necesse  est  igitur  pdid 
^^ii"^^  J  per  duos  ad  nanus  Jiat^  ^.    Titere  is  also  a  summons  of  a  tenant 

in  a  reidl  action ;  whereof,  and  of  pernors  and  veiors  jou  dudi 
[<i]  Regbt.  ja-    reade  {d]  plentifuUj  and  plainely  in  our  bookesy  whereimto  beiii^ 

dicULi.^ix>7«  «atter  of  oourse  I  re&ne  you. 

43  E.  3.  3Q. 

94E.  3.  35.    sE.  3.4iB.    40  £.3.16.    6H.£.i.b.    P.  N.  B.07. 

Item  summonitiemum  sdiu  jett  gemerdiSf  sdia  sfedaUs*  WHitmat 
M  Iffinw  jroa  shall  finde  eaccilent  Matter  in  oimt  [e]  old  oookes,  where  yoo 
^^  1  «bt     shall  also  raada  at  laige  de  swmmnitionef  pr€num$nmuHome,  4r 


jUtt^     } '^V^  reswnnwnttiont. 


**  Faeere  reoogmtiomewu**  Co^mtio  as  kno^edge,  or  knowledge* 
menty  or  opiaion^  and  recognition  is  a  serious  acknowiedgcMMi 
or  opinioa  4ipan  such  auitterB  of  fiict  as  they  shall  hanw  in  change, 
and  thereufOQ  the  jorm  are  called  rea^nUores  atsism.  Vide 
Sect.  233,  recognitio  taken  for  the  confession  of  the  tenant. 

^  Pannell'*  k  an  Enf^iih  word,  and  signi&eth  a  little  pait; 
Cm*  a  fMMe  is  a  part,  and  a  panneil  is  a  fitioe  part ;  as  a  pamoB 
of  wainsooty  a  paaaeU  of  a  saddle,  and  a  panneil  of  parohmeat 
wherein  die  jorors  names  be  writtoi  and  aimexed  to  the  writ. 
And  a  jary  is  saki  to  be  impaanelled,  when  the  sherife  hadi  en- 
teeed  their  names  aolo  the  panadli  or  little  peeoe  of  pacduieBCy 
in  panndlo  mesisa^ 


<<  WrUef  right  (briefe  de  droit),*'  Jreve  de  recto.    Wrks  of 

right  be  o^  two  aatxires:   i.  A  writ  of  rigirt^  whereof  LOHetom 

here  speakedi,  which  is  Ifae  hig^eat  writ  ci  all  odier  tedl  write 

whatsoever,  snd  foath  the  greatest  respect,  Ac.  and  the  moat 

assared  and  fiaall  jadgeneat;  and  thercfon  Ais  writ  is  calad  « 

r/JBneiDiiUh.  writ  of  right;  and  this  la  [/]  old  hooka  is  caUad  dnk  ds^i 

^ritton'fo  117    ^^  ^^  ^^  ^  darrein  remedie  de  Umts  noemerki  enter  imde 

FUta1\°ca!  1.    <>^dres  desjdeas\  and  the  jaxr  la  this  writ  is  ealled  ai^iae  mssien, 

Qlanfil.lib.i,     OT  ma jaaj«f«to,  OS  liMlif oa  Mro  aaidi.    a.  Wrifesafii^hi  tfadr 

e.4^,lQp. qb. t,  natuaei  asihe  reCwaoMi  aei^aad  m inmsi  oMts. 

c7.Hb.ia.ca.i. 

(aBoAbr.686.)  « D» 
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**  J)e  redo.**    Rectum  is  a  proper  and  significant  word  for  die  (Post.  365.  ■. 
mbt  that  any  hath,  and  wrong  or  injury  is  in  French  aptly  called  9^-  ^) 
iarli  because  injury  and  wrong  is  wrested  or  crooked,  beinff  con- 
trary to  that  which  is  right  and  8trai£;lit.    Now  the  law  mat  is 
Unea  recta  est  index  sui  et  obliqui.    And  Brittw  ♦  saith,  that  tort  •Britton  fo.  1 16. 
ah  ley  est  oQntrarye^  and  as  aptl^  for  the  cause  aforesaid  is  injury  ^^  ^'^'  ^* 
in  English  called  wrong.    And  injuria  is  derived  of  in  and  ju$^ 
because  it  b  contrary  to  right ;  so  as  ^faire  tort  isjacere  tortum, 
Aad  Fleta  saith,  [g]  est  auiem  jus  pumcum  et  privaitm^  quod  ex  {i\  Fleta  fib.  9, 
naturalibus  pracsptis^  out  gentium^  aut  civUHnu  est  coliectumi  e^  ca.  1. 
quod  in  jure  seripto  jus  appellaiury  id  in  lege  AngU4X  rectum  esse 
didtur.    And  in  the  [h]  Mirror,  and  odier  places  of  the  law,  k  M  Hirram.t^ 
is  called  droit ;  as  droit  defend,  the  law  defendeth.  J^^*'  '^' 

**  In  the  Register.*^    Register  is  a  most  ancient  booke 

[][^nri  of  the  common  law ;  a^d  it  is  o;;^  two-fold,  viz.  registrum 
'{  hrevium  originaUum,  and  registrum  brevium  Judicialium* 
It  is  a  French  word,  and  signifieth  a  memonall  of  writs.  13  £,  j.ct.  a4« 
Sometimes  the  register  of  original  writs  is  called  registrum  can-  PU  Coiii.«8.  b. 
eMnrice\  because  all  originall  writs  do  issue  out  of  the  chancery, 
as  extra  officinam  justictce ;  for  the  antiquity  and  estimation  of 
^idi  booke  I  referre  the  reader  to  the  epistle  before  the  Tenth 
Part  of  my  Commentaries  (1 ). 

^  Magna  asma  dieenda"*  is  a  judicial!  writ  to  the  sherife  to  (CiaCbA.511.) 
retume  foure  lawfiul  knights  before  the  justices,  there  upon 
fliar  oathes  to  retimie  tweWe  (s)  knights  of  the  vicinage  to  try 
the  mise  in  a  writ  of  right. 

^  An  assise  of  common  of  pasture,  B^r    Of  what  things  an 
assise  cfntroA  Jtsseisin  lay  at  the  common  law,  and  of  wluit  by 
liie  statute,  you  may  reade  at  large  in  my  [k]  Rq>orts  in  John  W  ^  ^'  AS> 
WMe\  case,  where  tiie  authorities  of  law  are  plentifully  citedj 
ted  tkey  and  die  statute  well  explained.    But  since  Littleton 
wrote,  a  man  may  have  [I]  an  assise  of  novd  disseisin,  assise  of  K  3^H.8. 
mord'anc*  or  any  prtedpe  jubd  reddat,  juhd  ei  deforceai,  writs  *•*  7' 
of  dower,  cr  other  writs  ortginall,  as  the  case  diall  reouire,  of 
tythes,  pensions,  or  other  ecclesiastical!  or  spiritual!  pront,  if  he 
l>e  disseised,  deforced,  wronged,  or  otherwise  kept  or  put  from 
the  same,  which  by  the  lawes  and  statutes  of  the  realme  are 
made  temporall,  or  admitted  to  be  or  d>ide  in  temporall  liands; 
so  as  by  the  sakl  act  a  lay  man,  liaviqg  tithes  or  onerings,  may 

either 


(1)  See  ^so  ant.  16.  b.  and  73.  b. 

(s)  This  is  the  number  mentioned  in  the  writ  to  the  sheriff,  and  also  in  the 
•ash  of  the  ter  knights.  Booth  on  Real  Act.  d^y  97.  But  in  Mo.  67,  it  is 
said,  that  Humetaaea^ygwrfeot  hafve  been  petumed.  In  King  r.  Dryden,  l>eing 
tlie  case  died  idiove  m  the  margin  from  Cro.  Cha.  511,  fe^enty  were  returned 
by  the  four  knights;  OQudiich  it  became  a  question,  whether  fti«fe«  on/y  should 
have  been  returned,  and  whether  the  surplusage  did  not  vitiate  the  whole  return. 
But  no  adjudiratinn  appears  in  Cx^kA*%  AofNort.  However  in  a  Re.  Abr.  €74, 
where  the  same  case  is  shortly  reported,  it  i^  mentioned,  that  the  court  Iield 
the  retum  geed|  it  beine  observed,  that  several  precedents  were  cited  in  favour 
of  such  a  retum;  and  uat  it  resembled  the  ease  of  a  common  venire,  00  whidh 
it  was  usual  to  retum  t^mttyfour,  Aough  die  writ  la  restrained  to  Vtndm*^ 
[Note  089;]  JT^      '       -^ 
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either  sue  for  the  subtraction  or  with-holding  of  the  same  in  the 

ecclesiasticall  court,  or  at  the  common  law,  at  his  election.   And 

'^  7E.6.  Dier     seeing  no  speciall  writ  is  given  *  by  the  statute,  the  party  most 

83,  &c.  have  a  generall  writ  of  assi$e  de  libero  tenementoj  and  make  a 

speciall  pleint  But  his  precipe  must  be,  qubd  reddat  omnes  ft 
omnimadas  decimas  major esy  mtxtasy  et  minutets,  infra  Dale  quoqao 
mode  crescen  contingen'  ac  annuatim  rennovan',  or  the  lilce,  ac- 
r  1  ^  E  1  j;  cording  to  his  case,  [m]  But  neither  assise  nor  any  pracipe  did 
i^.RegUtri65.  Ij^  of  them  as  of  tythes  or  any  other  ecclesiasticafi  duty  at  the 
Vid. le  briefe  de  Common  law;  for  the  assise  brought  of  the  tenth  part  of  all 
indicaTit  W.  3.  manner  of  come  growing  in  an  hundred  acres  of  land,  after  the 
Sm  feS*?™*^"  *3^^  ^  ^^  parson  taken,  was  a  lay  profit  apprender^  and  no 
ttldmo.B'nl^    ecclesiasticall  duty. 

lib.  5.  16.  40a.      Britton  fo.  aoo.      Regist.  fo.  35.      4E.  3.  27.  99.      i6£.  3,  qoare 
imp.  147.    Vid.  a  H.  3.  tit.  Grant  69.    (Cro.  Cba.  301.) 

But  tythes  or  other  ecclesiasticall  duties,  that  came  to  the 
W  a7  H.  8,  of  crowne  by  the  statutes  [n]  of  37  H.  8.  31  H.  8.  37  H.  8,  and 
Ifoonteriet  not  j  £.  6,  are  by  those  statutes  and  this  of  33  H.  8,  and  of  1  and 
3?h! 8.  ca.  13.  ^  ^^*  ^  Mari«  in  the  hands  of  lavmen  temporall  inheritances, 
37  li  8.  ca.  4.  9CcA  shall  be  accounted  assets;  and  husbands  shall  be  tenants  by 
1  £.  6.  ca.  14.  the  curtesie,  and  wives  endowed  of  them,  and  shall  have  other 
1  &  a  Pb.  &  incidents  belonging  to  temporall  inheritances.  Onely  this  ec- 
aR^  ^19      clesiasticall  quality  they  have  that  the  owner  or  possessor  thereof 

may  sue  for  the  subtraction  of  the  same  in  the  ecclesiasticall 
court. 
[«]  3£.6.ca.i3.       ^"^  by  another  [o]  statute,  remedy  is  given  as  well  to  the  lay 

person  as  to  the  ecclesiasticall  person,  for  subtraction  of  aU 

manner  of  prediall  tythes;  and  he  sliall  recover  the  treble  value 

if  they  be  not  justly  divided  or  set  forth;  and  albeit  the  treble 

value  be  not  expresly  given  to  the  proprietary  of  the  tythes,  yeC 

forasmuch  as  he  is  the  party  grieved,  and  he  hath  the  propertie 

and  interest  in  the  tythes,  the  treble  value  is  given  to  him;  and 

whensoever  a  statute  giveth  a  forfeiture  or  penakie  against  him 

which  wrongfully  detaineth  or  dispossesseth  another  of  his  dutf 

or  interest,  in  that  case  he  that  hath  the  wrong  shall  have  tfate 

forfeiture  or  penalty,  and  shall  have  an  action  therefore  upon  the 

statute  at  the  common  law,  and  the  king  shall  not  have  the  for- 

[pl  ^^'  ^^     feiture  in  that  case.    And  so  it  was  [p\  adjudged  in  the  ex- 

Se*^  D«CTrand  chequer  upon  conference  with  other  judges  m  an  information 

Woo^  in  the  ex-  ^^^  ^^  treble  value  for  not  setting  out  of  tythes  in  IcUn^n  in 

chequer,  and  80    the  county  o£  Camifridge  (3).    And  if  the  proprietary  wdl  sue 

it  was  resolved     for  such  subtraction  of  tythes  in  the  ecclesiasticall  court,  then  he 

^y  *^^!iy *******  8^8^  recover  but  the  double  value  by  the  eiqpresse  words  of  the 

ll^  4  j^^^'^  act*    Wherein  it  is  to  be  observed,  that  die  act  of  parliament 

ttgu.  doth  give  a  temporall  remedy  at  the  common  law  to  parsons  and 

vicars  and  other  ecdesiasticaJl  persons  for  an  ecclesiasticall  datjr* 
and  to  laymen  proprietaries  of  tythes  the  like  remedy ;  but,  as  it 
hath  beene  said,  they  have  election  either  to  sue  for  the  treble 
value  at  the  common  law,  or  for  the  double  value  in  the  ecclesi- 
asticall court,  or  for  subtraction  of  tythes  there  also  (4). 

*'  Aime 

»        — ^—  II..  ■  — ^— i-         ■■  III  ■         ■  ■-■         ■!■       Ill  -I         ■■  I  I  ■ 

.    (d)  The  same  case  is  more  fully  stated  by  lord  Coke  in  2  Inst.  65O}  being 
part  of  his  comment  on  the  statute  of  2  £d.  6. 

(4)  Since  lord  Coke's  time  a  third  remedy  for  tithes,  where  diey  are  of 
small  value,  has  been  given ;  for  by  the  7  &  8  W.  3.  c  6,  tithes  under  409. 

«  may 
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**  Assise  of  mortdauncesterJ'   Assisa  mortis  antecessoris.  [^]  This  [9]  Britton.  fo. 
writ  a  man  may  have  after  the  decease  of  his  immediate  ancestor ;  i78>  t7g,&c. 
as  where  his  rather,  mother,  brother,  sister,  uncle  or  aunt,  dye  Bracton  lib.  4. . 
seised  of  any  lands,  and  an  estranger  abate,  &c.  totum!  fo*  3^, 

&C.  I^rror  ca.  9.  sect  15.    F.  N.  B.  114.  2cc. 

"  Assise  of  darreine  presentment f**  Assisa  idtimce  prasentationiSf 
whereof  you  shall  reade  [r]  plentifully  in  our  bookes.  W  Britton  ca. 

Bract.  lib.  4.  fo.  238.    Mirror  nbi  supra,    f .  N.  B.  195.    Regut.  orig.  30. 

To  these  may  be  added  assisa  utrum^  or  juris  utrum,  [s]  which  [<]  Bracton  fo. 
is  the  highest  writ  a  parson,  vicar,  &c.  can  have  for  the  re-  a85»a86.  Brir 
covering  of  the  elebe  land,  Sec.  in  right  of  his  church.     But  it  aoi^^rw 
may  be  demanded,  wherefore  these  original!  writs  are  called  by  ubi  snwa. 
the  speciall  name  of  assises  more  than  other  originall  writs ;  and  J*.  N.  B.  48, 49^ 
here  Littleton  yieldeth  the  reason,  beoiuse  that  by  these  writs  it  . 
is  commanded  to  the  sherife  quhd  smnmoneat  la,  wnich  is  as  much 
to  say,  as  to  summon  a  jury.  So  as  in  these  cases,  there  is 
ri597|  &  ju^  returned  the  first  day,  and  they  are  to  (^appeare 
I     L    J  as  soone  as^the  defendant.    And  because  by   these 
*       writs  a  jury  is  to  be  returned,  the  law  calleth  them 
assises,  ab  effectu;  because  an  assise  (which  in  this  sense  signi- 

fieth 


may  be  recovered  in  a  summary  way  before  two  justices  of  the  peace:  and  by 
the  7  &  8  W.  3.  c.  34,  which  was  at  first  temporary,  but  is  now  made  perpetual, 
tithes  under  ten  pounds  are  made  recoverable  from  Quakers  in  the  same  way. 
In  London  tithes  by  the  37  H.  8.  c.  la,  are  recoverable  before  the  lord  mayor, 
with  an  appeal  to  the  lord  chancellor.  To  these  various  modes  of  proceeding 
for  tithes  should  be  added  die  equitable  remedy  by  bill  either  in  chancery  or 
the  excheauer ;  both  of  which  courts  have  long  entertained  suits  for  tithes. 
Formerly,  however,  the  jurisdiction  of  chancery  m  this  respect  was  questioned, 
it  being  so  for  from  settled  in  lord  Coke's  time,  that  there  are  instances  of 
controverting  it  even  since  the  Restoration.  1  Freem.  303.  2  Cha.  Cas.  337. 
But  as  to  the  exchequer,  tithes  are  said  to  have  been  anciently  cognizable 
there :  though  this  iB  contradicted  by  lord  chancellor  Nottingham,  who  dates 
the  origin  of  the  proceeding  by  English  bill,  and  consequently  that  court's 
equitable  jurisdiction  over  tithes,  from  the  statute  of  lien.  8,  erecting  the 
court  of  augmentation.  Hardr.  336.  1  Freem.  303,  and  33  H.  8.  c.  39.  This 
equitable  interference  of  chancery  and  the  exchequer  with  tithes  is  generally 
considered  as  merely  incidental  and  collateral;  namely,  as  a  consequence  oif 
their  jurisdiction  in  account  and  in  enforcing  discovery.  3  Blackst.  Com. 
9th  ed.  437,  and  the  reasons  of  tlie  appellant  in  Whitehead  and  others  v.  Travis 
Mid  others,  Dom.  Proc.  January  1779.  But  some  give  a  broader  foundation 
to  this  branch  of  exchequer  jurisdiction;  and  in  respect  of  extraparochial 
tithes,  which  are  part  of  the  ancient  inheritance  of  the  crown,  they  insist, 
that  suits  for  tithes  must  ever  have  &Uen  within  the  compass  of  the  exchequer's 
direct  and  suhstantifoe  jurisdiction  as  a  court  of  revenue.  See  the  case  of  re- 
spondent in  the  appesi  before  cited,  and  Hard.  117.  Perhaps  it  is  upon  this 
idea,  as  well  as  on  accotmt  of  the  greater  filequency  of  suits  for  tithes  in  the 
exchequer,  that  lord  Hardwicke  calls  that  court  the  proper  jurisdiction  for 
them.  3  Atk.  S47.  Yet  I  confess,  it  seems  to  me,  that  tne  antiquity  of  the 
exchequer  jurisdiction  in  ihe  particular  case  oS  extraparochial  tithes  is  no  proof 
of  a  jurismction  as  to  tithes  m  general.  See  further  as  to  the  jurisdiction  of 
chancery  and  exchequer  over  tithes,  Rayner's  Cases  at  large,  Introduct.  xiv. 
and  Vin.  Abr.  tit.  2)i«meff.«-[Note  290.] 
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ftedk  a  jury)  is  te  be  returned.  But  beside  Ibe  sgeaficaldoa  of 
*  Hig.  Ckart.  the  writ  *  ot  atsise,  whereof  iMeion  here  ^peakedl,  it  stgnifletll 
n.  w,  and         ||j^  whole  pioceeding  upon  the  writ. 

w.s.  a.  95.  jjj  other  originall  writs  regularly  no  jury  it  to  be  reCaraed 

before  the  appearance  of  the  parties  and  an  issue  joyned  be- 
tween  them ;  and  therefore  these  other  originalls  are  not  called 


S 


**  For  an  ordinance.^  Here  assisa  signifieth  an  ordinance^  Ac 
Ordinance,  ordination  is  derived  of  the  verbe  ordtnare^  to  ordaine 
r)  19  H.  g.  or  set  in  order.  And  note,  an  act  [r]  of  iinrliaaiept  (aa  LMeUm 
fom  otmm  lO.  here  proved)  is  an  ordinance ;  fiir  it  sets  aowne  orders,  whidb  Bm 
39^  9-  >•  7*  to  be  kept  as  lawcs:  and  so  is  ardinaiioJbireMUBn  ortNnaiio  de  inqm^ 
^  £  0^7  Mombns^  and  ordmatio  contra sefvienUSf  and  odier sCatutes  mmsf 

lbiiii.4Mif.189.  times  called  ordiuaoces ;  and  it  is  said  aknost  in  every  act  of  par- 
aJETi.  5  R.  3.  Uaosent,  <  Be  it  therefore  cjrdainedy  Ac  by  authority  of  this  pwiJB 
ca.9.  Vid.sCo.  nient,'  or  the  Uke.    But  ^  convertOf  e^ery  ordinance  is  not  a 
Je  PriDcet  caae.    statute,  as  that  of  8  H.  6.  c^.  39.  ( 1 )  for  every  stBtotte  most  be 

made  by  the  kins,  with  the  assents  of  the  kmisttidcottMnona;  and 
tf  ilappearebytteacty  thai  it  was  made  by  two  of  them  ondyyit 
isno8l!atiile(a). 

Ike 


(I)  In  Dy.  144.  b.  the  reporter  questions  this  same  statute  or  ordinanoe,  and 
on  the  same  ground  as  is  expressed  in  the  princess  ease  cited  by  lord  Coke; 
namely,  that  the  king  and  the  lords  are  named  without  the  comasons;  But 
the  ecQtor  of  the  last  edition  of  Dyer  gives  a  note  tending  4o  obviaSa  the  eb* 
jection  thus  taken*  The  8  H.  0.  c  29,  is  dso  supported  as  a  statnte  by 
mr.  Serjeant  Hawkins  and  mr.  Ruff  bead  in  the  prelacsa  to  their  leapective 
editions  of  the  statutes  at  larae.  The  latter  of  uiese  urges  two  stroaf^  argo* 
ments  m  favour  of  the  8  H.  o.  e.  QQt  exclusive  of  the  general  arfuneai  ibr 
presuming  the  assent  of  the  commoasy  of  whidi  in  the  next  note.  Aeeoidiag 
to  the  ficst  the  roU  containing  the  8  H*  6^  has  a  general  prefiwe,  wbi A  mentions 
the  assent  o£  the  commons  in  terms  referrftle  to  all  the  chapCera  of  tiMt 
year.  The  second  is,  that  the  aa  H.  &  c  lo^  expressly  refers  to  the  8  H,  & 
c  29,  as  a  statute,  and  therefoie  that  Uie  latter  has  been  kgislaliicly  le* 
cognized.— [Note  291.] 

(a)  Ace  4H.  7. 18.  a.  Mo.  834,  and  the  prince's  case  8  Cow  aou  a.  la 
4  Inst.  25,  lord  Coke  also  describes  a  statute  as  having  the  coascMt  of  kmn^ 
lords,  and  commons,  and  an  ordinance  as  made  by  only  oao  or  two  of  litem*** 
But  mr*.  Prynne  is  very  angry  with  lord  Coke  for  thus  distinguishing  bciwesa 
an  ordinance  and  a  statute.  He  fiist  attacked  the  difference  in  his  ireaaralci 
Redhivus  ;  and  there  he  is  very  copious  in  his  arguments  and  matanoes  lyiatl 
it.  But  ar.  Prynne  did  not  rest  here ;  for  he  continued  the  aubjoct  in  vriaat 
subsequent  publications;  namely,  in  his  prefieice  and  index  te  i^iafe  is  called 
Cotton's  Abridgpient  of  the  RecoRds^  and  in  his  Aniraadversiona  on  the 
4th  Institute.  See  the  latter  booh  p.  13.  But  in  aU  these  works,  pavticalaEiy 
his  Lrenarchei  Redivivu^  he  appeara  to  me  to  labour  the  point  in  a  maauer 
whidi  indicates  a  very  considerable  misapprehension  of  lord  Coke.  It  is 
manifest  from  his  lordship's  words  here,  tnat  he  did  not  mean  to  dngr*  ^^ 
the  term  o£  ordinance  mig^t  not  be  or  was  not  freqjMntly  i^Ued  to  statutaat 
fix  he  here  adduces  instances  of  such  an  i^>nlicatiOB*  H»  chief  intent  was 
to  guard  against  universally  and  indiscriminateTy  so  considering  alt  ordimmma 
in  nai;liamenL  Bu^  mr.  rryane  net  coanacting  wimi  is  here  smd  by  lari 
Coke  with  his  words  in  the  4th  Institute^  but  looking  to  the  ktler  oaljri 
tediously  and  provokingly  argues  as  if  lord  Coke  had  denied  that  sa  owinuawa 
could  be  or  was  in  any  case  a  stetute.    Not  content  with  fitting  this  iaia- 

ginaiy 
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cnrdixuuice  was  made  at  a  parliameDl  kolden  omuo  51  H.  ^andtka  ^f^V^'i^?*^ 

like  ordinance  was  made,  entituled  assisa  cervisuBy  which  you  may  -^^  Bnct  U  q 

aee  in  old  Meigna  CharUif  fol.  57.  b.    [t]  And  so  assisa  de  Clareu'  fo.  136. 

dofif  which  was  in  10  H.  2*  and  assisa  forest^  ordained  in  anno  [t]  Staandf.  fo. 

34  £•  1.  and  such  like.    And  apdy  an  ordtaance  of  parliament  i^^-  ^u-.  ca.  a. 

antiquity  hath  called  an  assise*  for  that  an  act  of  narliament  }f^^'e!i^Q«,^ 

doUi  ordaine  such  a  certaine  order,  as  nothing  can  be  clone  more  R^dat!orig.ft79. 

car  lesse  by  ri^t.    [u]  And  Fkia  saithy  €t  luAet  rex  tft  pUBststa  [u]  Pkc£  1. 

m^  tit  leges  et  cantuetudihes  ei  assisa*  in  resno  suo  prvfmaa  ei  ap^  c«.  17. 
proiatas  etjuraiaSf  Sfc,  where  assises  are  taSen  for  statutes,  which 
are  the  efiects  ofdiasessionsof  partiament. 

De  pondertbus  et  numsuris,  ot  weights  and  measures,  is  a  most 
necessary  learning  to  be  knowne,  and  daily  in  use,  but  it  belong- 

eth 


ginary  proposition,  mr.  Prynne  runs  into  the  contrary  extreme  of  asserting^ 
fliat  acts  or  parliament  and  ordinanrces  are  univeisalTy  and  invariably  the  same. 
Thus  the  true  questions  arising  on  the  subject  were  in  ereat  measure  lost 
sight  of,  or  at  least  were  so  obscured  by  being  *€omplicatea  with  foreign  and 
needless  discussion,  as  not  easily  to  strike  the  reader.  The  real  topics  for 
debate  with  lord  Coke,  and  those  which  should  have  been  pointedly  attended 
to,  weie,  firsts  ndwther  the  term  a£  onfinanoB  was  ever  in  fact  applied  to  a 
provision  made  Airing  the  time  of  pasiaoMnt  by  mky  one  or  two  of  the  three 
branches  of  the  legislature;  and  secondly,  ana  principal^,  whether  naming 
only  one  or  two  parts  of  the  legislature  doth  exclude  the  presumption  of  the 
iUid^s  hamg  aoscMicd.  As  to  the  fonaer  of  tliesa  questions,  it  is  rather 
vefbal ;  and  ^eiafoie  I  will  here  only  aiHesve  opoa  it,  ihaS  vsing  the  word 
ordinance  in  the  manner  staled  bw  lord  Coke  seems  wett  enonjjf^  to  answer  the 
purpose  of  discrimination ;  that  the  word  may  have  been  frequently  so  applied 
k  n!^  time^  ii.twitl»t<»dmg  tk.  manJoag  oianplc.  of  a  c^ntn^  ap. 
ylieatioa  so  induattiofuaW  collected  by  mr.  Prjnnev  tiat  lord  chief  justice 
Crew  partly  adopts  lord  Coke's  idea;  that  lar.  Piyane  hsasself  in  his  later 
writings  though  he  still  dmes  lard  Coke's  distinction,  brings  forward  and 
acknowle^ea  preeadents  wfakh  tcad  in  some  degree  to  affinn  it ;  and  tint 
callic^  the  acts  of  the  parhameat  ia  the  vrign  of  Ckaries  i,  without  the  royal 
assent  to  tkem  ordimmves^  seens  to  have  ariginoCad  froan  loid  Coke's  differences 
between  an  ordinance  and  a  cwopleta  statute.  See  W.  Jo.  103.  Prynne's 
Index  to  Cott.  Abridgm.  of  Rec.  title  ordinancesy  and  his  Animadv.  0^4  Inst.  13. 
A«  to  the  second  qnestioe,  besides  what  may  be  fbuad  ia  mr.  Prynne's  pieces, 
it  has  been  distiactiy  coasiderBd  hf  mr.  ses|eaDl  Haspkim  and  mr.  Run  head, 
both  of  whoar,  in  dieprefiices  to  diair  several  editionsoftlir  statutes,  anxiously 
oppose  lord  Coke's  idea  of  not  presuming  the  assent  of  lords  or  commons,  where 
the  record  nanas  one  but  onits  the  othnt  The  geeeial  parport  of  the  reasons 
tupged  by  tile  fbnner  is,  the  variees  irsegular  and  soncdflMs  inexplicit  penning 
of  the  more  aneient  statutes,  the  alknred  force  of  servend  statutes  in  which 
eidy  tbe  king  is  named,  aad  the  long  recaption  of  etfieia  which  do  mention 
the  king  aed  Ibida  widiout  the  ooaunaiia.  Tbe  kttar  editor  pursues  the  like 
topics  more  at  large,  but,  as  it  seems  to  me,  in  terns  less  guarded;  some 
passages  of  his  preface  being  such  as  may  encourace  a  hasty  and  unlearned 
seader  to  fall  into  the  unwarrantable  supposition,  that  the  nght  of  assent  in . 
the  commons  is  disputable  even  as  late  as  the  reign  of  Richard  the  second, 
rather  than  induce  nim  to  presume  the  fact  of  their  assent's  having  been  given. 
See  further  en  this  subject^  aad  far  the  varioea  sense  of  the  wcml  crdimmce^ 
a  Whitelocke  on  the  writ  of  Parlianient,  Sk^i&ge  00  Pari,  last  ed«  26,.  aad 
Barringt.  on  Ant.  Stat.  4th  ed.  46.— [Note  29.2.] 
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eth  not  to  this  treatise.     In  some  other  (if  €rod  so  please) 
somewhat  shall  be  said  of  them  (d). 


Sect  235. 

yd  LSOy  if  there  be  lord  and  tenant ,  and  the  lord  granteth  the  rent 
"^  of  his  tenant  by  deed  to  another ^  saving  to  him  the  other  servicesy  and 
the  tenant  atturnethy  that  is  a  rent  secke,  as  it  is  aforesaid.  But  if  the 
rent  be  denied  him  at  the  next  day  of  payment,  he  hath  no  remedie; 
because  that  he  had  not  thereof  any  possession.  But  if  the  tenant  tchen 
he  attumeth  to  the  grantee,  or  afterwards,  will  give  a  penie  or  a  halfe- 
penie  to  the  grantee  tn  name  of  seisin  of  rent,  then  if  after  at  the  tieit 
day  of  payment  the  rent  be  denied  him,  he  shall  have  an  assise  q^  novel 
disseisin.  And  so  it  is  if  a  man  ^rant  by  his  deed  a  yearebf  rent  issuing 
out  of  his  land  to  another,  ijc.  if  the  grantor  then  or  after  pay  to  the 
grantee  a  penie,  or  an  halfepennie,  in  the  name  of  seisin  of  the  rent, 
then,  if  ajier  the  next  day  of  payment  the  rent  be  denyed,  the  grantee 
may  have  an  assise,  or  else  not,  S^c. 

^^   AND  the  tenant  attumeth**     Here  it  appeareth,  that  an 
attornment    (that  is,  an  agreement  to  the  grant)  is   no 
seisin  of  the  rent. 

*^  He  hath  no  remedie,  Sfc''  which  is  as  much  to  say,  as  he  hath 
not  any  remedy  either  at  the  common  law,  or  in  any  court  of 
equity,  which  is  worthy  of  observation. 

See  more  of  this  «  JViUgive  a  penie  or  a  hal/epenie,  S^c.  in  name  of  seisin  of  rent, 
in  the  Chapter  ^g/»  Here  it  is  to  be  observed,  that  payment  of  any  money  In 
8ect^&6^^"^°  name  of  sdsin  of  the  rent,  before  any  rent  become  due,  is  a  good 
(4  Co.  10!  Post,  seisin  of  the  rent  to  have  an  assise  when  it  is  due;  and  that,  mich 
314.  b.  315.  a.)    is  given  in  the  name  of  seisin  of  the  rent,  worketh  his 

(Hy'  effect  to  give  seisin,  and  yet  is  no  part  of  the  rent,  Fl^OTI 
nor  shall  be  abated  out  of  the  rent :  but  you  shall  read  1^*1 
more  hereof  hereafter.  Sect  565. 

**  A  penie,  or  a  hal/epenie^  S^Cn"  Here  by  this  fS^c.)  is  implyed, 
that  so  it  is  of  the  gin  of  a  sheepe,  or  an  oxe,  or  a  ring,  or  a  paire 
of  gloves,  or  a  pound  of  pepper,  or  of  any  valuable  thing. 

(6  Co.  56.  b.  **  So  it  is  if  a  man  grant  by  his  deed  a  yearely  rent  issuing  tmttf 

4  Co.  g.)  j^ig  i^^  ^^  another^  S^c.''    By  this  CS^c.J  is  implyed,  that  the  gmnt 

and  deliverie  of  the  deed  is  no  seisin  of  the  rent;  and  that  a  teisin 
in  law,  which  the  grantee  hath  by  the  grant,  is  not  sufficient  to 
maintaine  an  assise  or  any  other  reall  action,  but  there  must  be  an 
actuall  seisin. 

i^ect* 


(3)  Accordingly  lord  Coke  discourses  a  little  on  these  subjects  in  two  other 
works.    See  2  Imu  41,  and  4  Inst.  973. 
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Sect.  236. 

y^LSO,  of  rent  secke  a  man  may  have  an  assise ' of  moitd*aunceater, 
or  a  writ  qfskyel  or  cosinage^  and  all  other  manner  of  qctions  reails, 
as  the  case  lyeth,  as  he  may  have  of  any  other  rent. 

**  yd  WRIT  of  aydi^  breve  de  avd.    This  writ  lieth,  where  Bract  lis.  fo. 

"^  the  grandfather  or  grandmother  #&s  seised  of  any  land  in  67.  Brit  c.  89, 

fee  the'  day  that  he  died,  and  an  estranger  abate,  the  heire  shall  ^  ^*  7^-  ^«t- 

hAve  this  writ  [w]  And  if  the  great  grandfather,  besaieif  proaxms,  p  N  Vaai*^^' 

or  peat  grandmother,  besaieles^  proavia^  be  seised  as  is  aforesaid,  r  -i  ^  ^ 

ana  die,  Ac.  the  hehre  shall  have  a  writ  de  besaid^  proavoj  or  ^e  3  45* ^^ 

besaideSf  proatkiy  ifc,  Regist.  246. 

F.  N.  B.  931.  a.  b.  Britton  ca.  76. 

*^  A  torit  of  cosinagef**  breve  de  tensanguinitate.     \a\  This  writ  [a]  Bract  lib.  a. 

lieth,  where  the  great  grandfather's  father,  iritavusftd  est)  tertius  ^^'^'^^\ 

avitf,  or  abavus  (id  est  J  avits  aviy  was  seised  as  is  aforesaid,  or  fi^j,  ^.^'^-'q 

where  grandfather's  or  grandmother's  mother,  &c.  ut  supra.    And  p.  ij.  b.  ati/ 
80  it  is  of  the  s^in  of  the  brother  of  the  grandfather's  grand&theri 

*^  Rent  secke!'    Abd  so  it  is  of  a  rent  charge  to  all  respects. 

"  AhdaB  other  manner  of  actions  realsf"    Hereupon  some  have  \b  R  «•    Hon 
ga^ered,  that  a  man  shall  have  a  writ  of  right  of  a  rent  secke,  o^a  «^^^' 
or  of  a  rent  charge  albeit  they  be  against  common  right.    But  4£.  3.  droit  3s, 
that,  "Which  hathbeene  said  by  Littleton  of  an  assise  of  mortdaun'  F.  N.  B.  6. 
cester^  a  writ  of  ayd,  cosinqgey  and  other  actions  reails^  is  to  be  i^^  f  ^* 
understood  afte^  seisin  had  oy  some  of  the  ancestors  of  the  de-  o^^||^!^f  ^ 
manduit;  for  without  an  actual!  seisin  or  seisin  in  deed,  none  of  ^  £.  3.  "' 
these  are  maintainable.  Judga.  959. 


ri60T|  (^  Sect.  237- 

jlhSO,  there  be  three  causes  of  disseisin  of  rM  service,  that  is  to  satff 
rescouSf  replevin,  and  enclosure,  Rescous  is,  when  the  lord  dis* 
trdineih  in  the  land  holden  ,of  him  for  his  rent  behind,  if  the  distresse 
be  rescued  from  him,  or  if  the  lord  come  upon  the  land,  and  wUl  dis^ 
treine,  and  the  tenant  or  another  man  will  not  sifjffer  him,  Sfc.  Replevin 
is,  when  the  lord  hath  distrained,  and  replevin  is  made  of  the  distress  by 
writ  oir'  by  plaint.  Emhsure  is,  if  the  lands  and  tenements  be  so  en^ 
closed  {lyf,  that  the  lord  may  not  come  within  the  lands  and  tenements  for 

to 


i\  \  See  the  table  for  the  decrees  of  consanguinity  placed  before  fol.  i8. 
nf  «fio{(^MtinL.aDdM.butinRoh.r.midlled. 
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to  distrein.  And  the  cause,  why  such  things  so  done  be  disseisins  made  to 
the  lord,  is  for  this,  that  by  such  things  the  lord  is  disturbed  of  the  means 
by  which  he  ought  to  have  come  to  his  rent,  scil,  of  the  distresse  (2). 

(Cro.  Jul  485.  '*  TfESCO  US,*'  Rescussus,  is  here  described  by  IMOeton.   It 

3  Ro.  Abr.  377.  ig  ^  ancient  French  word  comming  from  rescourrer  (id est) 

IiU>b  ^So  recuperarey  that  is,  to  take  from,  to  rescue  or  recover.    Reseout  u 

Dy.'a4i.'  ataldng  away  and  setting  at  liberty  against  law  a  distresse  taken, 

Cro.  Cha.  109.  or  a  person  arrested  by  the  proces  or  course  of  law.    And  all  ii 

F.  N.  B.  101.  c.)  one,  as  to  the  point  of  tne  disseisin,  to  rescue  the  distresse  after  it 

'^  R.  q*  30  b  ^  taken,  and  before  hand  to  resist  and  withstand  the  taking  of  it ; 
90  R  7.  i.a.'  '  ^^^  J^^  ^^  ^  ^^  rescous,  until  it  be  distreyned.     And  therefore 

91 H.  7. 40.  a.  you  may  make  sixe  disseisins  of  a  rent  service ;  rescous  of  a  dit- 
F.      ~ 
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ibid.  4*1*6.  *"  "  nancie,  yet  the  assise  lieth  against  him  for  the  <}ig«*i«n  dime  of  the 
W. «.  ca,  6s        rent  by  the  rescous. 
19  H.  7. 

Keilway  30.    (Pott.  333.  a.) 

**  For  his  rent  behind,"    Here  LMetm  decideth  an  andfot 

[p]  6  R.  3.  question  in  our  bookes,  [p]  viz.  that  the  rent  must  be  behind,  or 

BeKous  10.  gigg  the  tenant  may  make  rescous:  for  if  ho  rent  be  behind  wheo 

3?  £.  3!  ^"^  the  distresse  is  taken,  how  can  the  rescous  amount  to  a  dissdsb  of 

Kewoufl  17.  the  rent  ^en  none  is  due  ?    And  so  it  is,  if  the  tenant  resist  the 

33  H.  6. 3.b.  lord  to  distreine,  when  there  is  no  rent  behind,  this  can  be  no  dii- 

6  E.  4. 11.  b.  seisin  of  the  rent  for  the  cause  above  sayd,  and  this  (as  it  appesr- 

5  E  t  8^*    '  ^^  ^^  Zrt^ifeton  )  holdeth  as  well  in  case  of  a  rent  service  between 

84  H.  6. 47.  ^0^^  ^°^  tenant,  as  in  case  of  a  rent  charge,' &c.     And  so  I  heard 

R  N.  B.  103.  B.  sir  Christopher  Wray  chief  justice  say,  that  he  had  adjudged  it 

9  H.  4. 31.' 16.  And  that  which  the  tenant  may  do  when  there  is  no  rent  behind, 

T^t  ^'    B  o^  ™^^  ^  stranger  do,  if  his  beasts  be  distrained.     If  the  tenant  ten- 

W  £^3^35.'  ^*'  ^^  ^^^^  ^  ^®  ^^'^  ^**^^  ^^  ■•  ^^  **^®  *®  distresse,  if  notwith- 

39  H.  6, 7.  standing  the  lord  will  distra]pie,  Uie  tenant  may  make  rescous  (4). 

4  Co.  1 1.  If  the  rent  of  the  lord  be  behind,  and  the  lord  distreine  the  cattell 

BerlU'a  case.  of  the  tenant  in  the  high  way  within  hia  fee,  the  tenant 

?i£tV.  b.  ^y  ?*^®  ^  rescous,  for  that  it  is  defended  by  law  to  flGll 

9  Cob  93!)  distreine  in  the  (1)  high  way.    And  by  the  same  reason  [^  g.  J 

7£.  4. 34.  if  the  lord  will  ^Uatrejme  aioeria  caruccs,  where  there 
(5  Co.  76.) 

17  £>  8*  43-    Vid.  tit.  Reioonf  14. 
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la\  ^ihe  distresse  not  in  L.  and  M-  Roh.  ftor  P. 

(3)  In  a  Coke  upon  Littleton  I  have  with  JVTSS.  notes,  it  is  objeotcd  to 
considering  replevin  here  as  a  disseisin,  that  bringing  a  replevin  is  a  coone  of 
law,  and  that.neither  an  express  denial  of  a  rent-service,  nor  kecking  the  l^a 
without  any  thing  distrainable  by  law  upon  it,  amounts  to  a  disseisin,  xe^ 
the  annotator  allows,  that  there  is  an  ancient  pleading  in  assise  to  warrant  tbe 
doctrine,  the  material  words  of  which  he  gives  at  length. — [Note  293.]  ^ 

(4)  See  several  authorities  accordmgly  cited  in  the  case  of  the  six  »f 
penters,  8  Co.  146.  b.  and  147.  a.  There  too  lord  Coke  states  the  diversitttfj 
in  point  of  effect,  between  tender  on  the  land  before  distress,  tender  anff 
distress  and  before  inclosure,  and  tender  after  inclosure.  See  also  Hob.  S07' 
—[Note  394.] 

(1 )  It  is  so  provided  by  the  statute  of  Marlebridge,  chap.  15-    But  the  t3a% 
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u  a  safficieiit  dUtrene  to  be  taken  (2)  besides,  or  if  the  lord 
distrayne  any  thing  that  is  not  di8tre3rnabley  either  by  the  com- 
mon law,  or  by  any  statute,  the  tenant  may  make  rescous. 

NatCy  there  is  a  rescous  in  deed  and  a  rescous  in  law.    Of  a  (Ant.  4*7.  b. 
rescous  in  deed  somewhat  hath  already  been  spoken.    A  rescous  '•  ^-  B-  io«.C.) 
in  law  is,  when  a  man  hath  taken  a  distresse,  and  the  cattle  dis«  3  ^  3-  Resoout. 
tre3med  as  he  is  driving  of  them  to  the  pownd  go  into  the  house  ^.^* 
of  the  owner,  if  he  that  tooke  the  distresse  demand  them  of  the 
owner,  and  he  deliver  them  not,  this  is  a  rescous  in  law,  and  so 
of  the  like. 

And  every  word  of  Littleton  is  materiall,  for  he  saith ; 

*^  In  the  land  hoUen  of  him,**    And  therefore  if  the  lord  dis-  44  fi.  3. 30. 
treyne  out  of  his  fee  in  lands  not  holden  of  him,  the  tenant  may  6  R-  a- 
make  rescous,  unless  it  be  in  some  speciall  cases.  1 H^!^  *  '* 

As  if  the  lord  come  to  distreyne  cattle  which  he  seeth  then  qihIvIo. 
within  his  fee,  and  the  tenant  or  any  other  to  prevent  the  lord  to  34  H.  6. 18. 
distreyne,  drive  the  cattle  out  of  Uie  fee  of  the  lord  into  some  16  £.  4. 10. 
place  out  of  his  fee;  yet  may  the  lord  freshly  follow,  and  dis^^  lib.  9,  fol.  aa,  in 
treyne  the  cattle,  and  the  tenant  cannot  make  rescous,  albeit  the  ^^f  a^**^'*' 
place  wherein  the  distresse  is  taken  is  out  of  his  fee,  for  now  in  piowd.sy.b. 
judgement  of  law  the  distresse  is  taken  within  his  fee,  and  so  38.a.3lnst.i3i. 
shall  the  writ  of  rescous  suppose.  ^*-  *^8.  b. 

But  if  the  lord  comming  to  distreyne  had  no  view  of  the  cattle  L^*  ^^' 
within  his  fee,  though  the  tenant  drive  them  off  purposely,  or  if       *^ 
the  cattle  of  themselves  after  the  view  go  out  of  the  fee,  or  if 
the  tenant  after  the  view  remove  them  for  any  other  cause  than 
to  prevent4he  lord  of  his  distresse,  then  cannot  the  lord  distreyne 
them  out  of  his  fee,  and  if  he  doth  the  tenant  may  make  rescous. 

If  a  man  come  to  distreyne  for  damage  Jeasant,  and  see  the  16  E.  4. 10. 
beasts  in  his  soyle,  and  the  owner  chase  them  out  of  purpose  *  ^- ^'    Avow- 
before  the  distresse  is  taken,  the  owner  of  the  soyle  cannot  dis-  "^i  iopra*^^* 
treyne  them,  and  if  he  doth,  theowner  of  the  cattle  may  rescue         ^^ 
them ;  for  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distresse ;  and  so  note  a  diversitie. 

There  is  a  diversity  [a]  betweene  a  warrant  of  record  and  a  [a]  14  H.  7.30.' 
warrant  or  an  authoritie  in  law ;  for  if  a  capias  be  awarded  to  the  dt.  Justice  de 
sherife,  to  arrest  a  man  for  felony,  albeit  the  party  be  innocent  J^^  ^' 
yet  cannot  he  make  rescous.    But  if  a  sherife  will,  by  authoritie  i  Lut.^i?) 
.which  the  law  giveth  him,  arrest  any  man  for  felony  which  is  not 
guiltie,  he  may  rescue  himselfe(d). 

"  Replevin;* 

is  excepted.  See  the  commentary  on  that  statute  in  2  Inst.  131.  Some  dis- 
tresses also  by  the  subject  are  not  within  this  provision,  of  which  there  are 
instances  given  with  the  reasons  in  2  Inst.  133,  and  lord  Hale's  notes  on  F.  N.B. 
90.  A. — [Note  295.] 


in  the  attempt  to  make  the  rescue  he  is  upon  necessity  slain,  it  is  no  felony  in 
the  officer ;  and  on  the  same  principle  if  the  officer  is  killed  it  will  be  murder, 
s  Hal.  H.  P.  C.  85,  86,  87. 92,  93.  The  obvious  reason  is,  that  the  law  makes 
it  a  duty  in  the  sheriff  and  certain  other  officers  to  arrest  for  felony  on  just  sus- 
picion ;  and  therefore  rescue  ft-om  such  arrest  is  resistance  of  a  lawful  authority. 
if  this  be  so,  lord  Coke  is  here  too  unqualified  in  expression.  See  further 
on  this  point,  Fost  270.  1  Bum's  Justice,  tit.  Arrest,  and  Dougl.  Rep.  343. 
— [Note  296.] 

R  R  • 
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pr|Brit.lbl.io8.       **  Replevin''  [b]  is  derived  of  r^J^giaref  to  redeliver  to  the 
ricti,  lib.  4,       owner  upon  pledges  at  suretie. 


**P'  i*  s^i?''       [^]  -^^  ^  counterplead  the  plaintife  in  an  assise,  by  which 

Tj^u  145.  b.)  h^  ^  delayed,  maketh  nim  that  pleadeth  it  a  disseisor.  Otherwise 

[£]  34  Ass.  3.  it  is,  if  he  had  pleaded  tud  iort^  S^c, 
99  Aw.  5a.  ' 

Fleta,  *'^^^^^  «  Enclosure^*'  is  here  also  described,  and  need  no  other  ezplica- 
feL  108.  "  ^"'  ^^^  9  ^^^  ^^^  ^^^  cannot  [d]  breake  open  the  gates,  or  breake 
[dj  10  £.  3. 9.  4o^^  ^6  inclosures  to  take  a  distresse,  and  therefore  the  law 
49  £.  3-  14*  accounts  it  a  disseisin.  But  all  these  are  intended  by  LMeUm 
7 £-3* 3*  to  be  disseisins  after  an  actuall  seisin  had,  and  when  the  rent  is 

a  Au.'^iS.  behind :  otherwise  none  of  these  are  disseisins  at  all. 

10  E.  4.  a.  But  wherefore  should  a  rescous  of  the  distresse  by  the  party 

Bract,  lib.  4.  himselfe,  or  a  replevin,  which  is  a  redelivery  of  the  distresse  1^ 
fol.  161.  ao4.  the  sherife  by  the  course  of  law  to  the  partie,  be  any  disseisin  of 
BetTlib  4?**  ^®  "°^  service?  Littleton  doth  here  yield  the  true  reason; 
^,  \^  because  that  by  the  rescue,  and  by  the  suing  of  the  replevyn,  tha 

lord  is  disturbed  of  the  mesne  by  the  whioi  he  ought  to  have 

and  come  to  his  rent,  vis.  of  the  distresse. 
And  so  it  is  (^  an  indoser ;  for  he  that  disturbes  a  man  of  the 

S9  Ass.  19.      meane  disseiseth  him  of  the  thing  it  selfe,  [e]  as  the  turmag  ei 
nt>r,ca.a,      the  whole  streame  that  runnes  to  a  mill  is  a  disseisin  of  the  mill 
Mct.  16.    Brit,  it  gelfe. 

nVifi.^'^  So  it  is  if  a  man  be  disturbed  to  enter  and  manure  his  lapd, 

[/]  36  Ass.  17.  [f]  this  is  a  disseism  of  the  land  it  selfe;  for  qui  atUndt  tnedutm 
8  e!  4. 3.  per  Mrimit^nem,  and  ^ui  obstrwi  aditum  destruit  commcduntn  [g]  And 
lattL  therefore  where  it  is  said,  that  a  man  shall  not  be  punidied  for 

r^1FN  B  43       fuing  of  writs  in  the  king's  court,  be  it  (bright  or  wrong,  it  is 
flsE.  3. 15.  ^    regiuarly  (4)  true,  but  it  fayleth  in  this  speciall  case  of  the  writ 
43  Asi.  40.      43  £.  3.  so.  ftuz  judg.  10.     8  £.  4. 15.  per  Moyle.     a  R  3. 19.     (Hob. 
0O6<  966.    1  Mod.  4.    Cro.  £bs.  836.    1  Sid.  463.) 

of 
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(4^  Ace.  Dy.  285.  a.  4  Co.  146.  b.  1  Buktr.  141.  But  on  this  rule  it 
may  oe  asked,  whether  the  law  of  Euffland  is  so  defective  as  to  fornix  no 
remedy  for  the  injury  of  being  harassed  by  vexatious  and  groundless  suits,  or, 
to  use  the  language  of  the  Roman  law,  no  penalty  to  restrain  the  temeri 
Utigantes?  It  may  be  answered,  that  the  rule  is  not  to  be  understood  so 
largely ;  for  certamly  there  are  various  provisions,  the  object  of  which  is  to 
discourage  the  commencement  of  suits  irom  an  uii|ust  or  improper  spirit  of 
litigation. 

1.  By  the  ancient  law  no  person  could  prosecute  a  civil  acUon  without 
having  m  the  first  stage  of  it  two  or  more  persons  as  pledges  of  prosecution ; 
and  ifjudgment  was  given  against  the  plaintiff,  or  he  deserted  his  suit,  both  he 
and  they  were  liable  to  amercement  to  the  king,  either  for  not  prosecnting,  or 
jjrojalso  clamare ;  and  hence  the  clause  of  sijecerit  ie  securum  in  writs  sum* 
moning  the  defendant  to  answer.  Mirr.  c.  1.  s.  3.  c.  a.  s.  94.  Ant.  126.  b>  127.  a. 
Originally  these  pledges  were  or  ought  to  have  been  real  and  responsible  per- 
.aons ;  and  the  amercement  of  them  and  their  principal  was  an  actual  brancli  of 
royal  revenue ;  the  ascertainment  of  the  sum  to  be  paid  as  an  amercement 
bcmg  sometimes  by  the  jury  impannelled  to  try  the  issue,  and  sometimes  by  a 
jury  summoned  for  that  specialpurpose  by  the  coroner  on  receiving  an  estreat 
of  the  amercement  F.  N.  B.  on  the  writ  of  miserata  misericordia  75.  K- 
Grieslev's  case  8  Co.  39.  a.  Beecher*s  case  8  Co.  61.  a.  But  this  guard  at 
length  lost  all  its  vieour,  and  even  so  early  as  in  the  rei^  of  Edward  the 
Fourth  appears  to  have  evaporated  into  mere  form.  18  £d.  4. 9.  b.  pi.  19* 
However  as  a  form  it  still  continues;  and  if  omitted  was  a  ground  either  lor  a 

^  demurrer 
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•f  replefjn  for  the  cause  aforesaid.    [A]  But  denyaU  is  no  dis-    N  3  ^  3*  75- 
seisia  rf  a  rent  service  without  rescous  or  resistance.  ^  ''*  ^-^^* 
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demurrer  or  for  a  writ  of  error,  till  the  legislature  interposed  by  two  diiemnt 
statutes,  the  last  of  which  has  been  so  liberally  construed  as  scarce  to  make  it 
possible  to  take  advantage  of  the  non-return  or  non-entry  of  pledges  in  aay 
stage  of  a  civil  suit  See  3  Bulst.  61,  and  the  case  of  Hussey  v.  Moore  on  a 
j9«na/ statute,  ibid.  275.  where  the  subject  of  pledges  is  mo^t  learnedly  inyes* 
tigated.    See  also  Fortesc.  Rep.  330.     1  Wils.  226*    2  Wils.  142. 

n.  As  the  amercement  leviable  on  a  plaintiff  and  his  pledges  belonged 
wholly  to  the  king  in  respect  of  and  by  way  of  penalty  for  troubling  his  courts 
improperly,  it  became  necessary  to  have  a  oistinct  provision  in  favour  of 
detenaants  who  were  unjustly  sued ;  and  for  this  puipose  the  legislature  Intro* 
duced  costs  in  their  favour*  The  first  law  giving  costs  to  a  defendant  is  said  to 
be  the  statute  of  M arlebridse,  c.  6,  which  gave  an  action  to  the  lord  where  he 
was  defrauded  of  wardship  oy  his  tenant's  collusively  enfeoffing  his  heir  widua 
age,  but  at  the  same  time  directed  that  the  feoffee  should  have  nis  damages  and 
costs  where  he  was  maliciously  impleaded.  52  Hen.  3.  c  8,  and  2  Inst.  112. 
This  provision  for  one  particular  case  was,  but  not  till  after  a  lonff  interval, 
followed  by  various  statutes  of  a  general  kind,  under  which  at  wis  ^  >f 
defendant  is  almost  universally  entitled  to  costs  where  the  suit  termwmtef 
against  the  plaintiff.  See  sf  H.  8.  c  15.  4  Jam.  i.  c.  3.  8  Elie.  c  a. 
13  Cha.  2.  St.  2,  c.  2.  8  &  9  W.  &  M.  c.  11.  4  &  5  An.  c.  16,  to  which  add 
I^w  of  Nisi  Vti.  ed.  of  1775,  chap,  8,  p.  328,  mr.  seijeant  Sayer^s  Law  of 
Costs,  c  8,  9,  &  10,  and  mr.  Crompton's  rract  of  K.  B.  and  C.  P.  comnoa» 
placed,  2  ed.  v.  2,  p.  461.  But  the  statutory  provisions  are  confined  to  suits  19 
the  king's  courts  of  common  law.  However  our  courts  of  equity  supply  this 
seeming  defect  by  the  exercise  of  a  discretion  in  awarding  costs  to  a  detendant, 
which  IS  constantly  done  as  often  as  they  think,  that,  from  the  want  of  equity  in 
the  plaintiff,  or  on  any  other  account,  he  ought  to  have  costs. 

III.  Where  two  or  more  conspire  to  harass  any  person  by  a  false  and  mali- 
cious suit,  whether  crimiMU^  or  doUly^  it  is  a  crime  punishable  by  indictment, 
or  the  parties  injured  may  sue  for  damages  by  writ  of  conspiracy ;  and  both  of 
these  remedies  Ue  at  common  law,  that  part  of  the  statute  or  ordinance  of 
articuli  super  ckartas^  which  gives  remeay  against  conspirators  by  writ  out 
of  chanceiy ,  being  according  to  both  Staundford  and  lord  Coke  only  an  affimr- 
ance  of  the  common  law.    Staundf.  P.  C.  172.    8  Inst.  561, 562. 

IV.  There  is  also  a  remedy  for  a  Jalse  and  malicimu  prosecution,  though 
the  aggravation  of  a  conspiracy  or  confederacy  is  wanting,  and  the  injury  comes 
from  one  only ;  for  in  such  a  case  the  party  prosecuted  may  have  an  action 
upon  the  case  for  damages.  I  apprehend  too  that  sudi  action  lies,  as  well  where 
the  vexation  is  practised  by  a  civil  suit,  as  where  it  is  carried  wi  through  the 
medium  of  a  criminal  process.  F.  N.  B.  114.  D.  Indeed  the  numerous  cases 
to  be  met  with  in  the  books  are  chiefly  for  criminal  prosecutions.  See  1  Vin. 
Abr.  17  to  35,  and  the  case  of  Farmer  v.  Dallin^,  4  Burr.  1971.  But  there 
eeems  to  be  no  reason  for  distinguishing  between  tke  writ  of  conspiracy  and  an 
action  upon  the  case  in  this  respect ;  and  exclusively  of  other  auUiorities  which 
may  prooablv  be  found  imon  a  search,  lord  Hobart,  mr.  seijeant  RoUe,  and 
lord  liolt,  all  concur  in  Uie  idea  that  where  a  einl  suit  is  commenced  falsely 
and  maliciously,  and  for  the  merejpurpose  of  vexation,  it  is  actionable.  See 
Hobart's  argument  in  Waterer  v*  Freeman,  Hob.  205.  a66»  Rolle's  words  in 
Sty.  379,  and  HoU's  arguoient  in  givme  judgment  in  Savill  v.  Roberts,  reported 
in  13  Mod.  2o9«  ^  1  L.  lUjpn.  boA  ouner  books,  and  the  case  of  an  action  for 
falsely  and  mailiciously  sume  out  a  c<mimission  of  bankruptcy,  in  1  Blacksf. 
Rep.  427.    However  from  &  language  of  a  case  in  Dyeri  and  of  another  in 

lord 


I6l.b.]  Of  Rents.  L.2.  C.12.  Sect.2S8, 


cj-  Sect.  238.  ri6n 

^ND  there  be  four  cause$  of  diueisin  of  a  rent  charge:  scil.  ref 
couSf  replevin,  inclosure,  and  den%aU;for  denyall  is  a  disseisin  of  a 
reni  charge,  as  is  said  before  of  a  rent  secke* 

firitton  ubi  «  H^HERE  be  four  causes  of  disseisin  qf  a  rent  charge^  And 
mn.  Heto,  •*  y^Q  jn^y  ^dd  a  fifth,  viz.  resistance  to  distreiney  coimter- 
iib.4»cq>.i.       pleading  and  vouching  a  record  and  fayler  thereof  as  baA 

oeene  said  before  ( i ). 

14E.4'4*  «  DeniaU,^    Deniall  is  a  disseisin  of  a  rent  charge,  aswell  aa 

^Am  8  ^  ^^  *  ^^^  secke ;  albeit  he  may  distreine  for  the  rent  charge^  as- 

ioE.3.9.    4o£-3.ft4*    3H.6.35.    3E.3.75-    a9Ass.5i.    39AM.4.    40X11.3. 
13  £.  !•    4  An.  40.    3  Am.  8.    8  H.  6. 1 1.     18  £.  3.    Ass.  78.    (Cro.  Cha.  507.) 


«■■«■■» 


lord  Coke's  Reports,  I  doubt  whether  actions  on  the  case  for  fidse  and  mali- 
cioos  prosecutions  were  in  general  allowed  in  the  reign  of  Elizabeth*  Djr.  985,  a. 
4  Co.  14.  b. 

V.  In  some  special  cases,  a  plaintiff  failing  in  hb  action  is  exposed  to  the 
sBrect  and  immediate  punishment  of  fine  and  imprisonment  by  the  court  in 
which  he  sues,  witliout  the  benefit  of  a  jury  to  assess  the  fine,  or  the  circuity 
of  a  separate  prosecution  to  try  the  malice,  lliis  is  the  law  in  certain  actions 
wUch  are  of  a  high  nature,  where  the  injury  of  which  the  defendant  is  accused 
concerns  life  or  limb,  or  is  otherwise  of  an  atrocious  kind,  as  in  appeals  of  felony 
or  mayhem,  and  in  attaint ;  for  in  all  these  the  plaintiff  may  be  fined  and  im« 
prisoned  by  the  court,  if  he  be  barre<^or  nonsuited,  or  if  the  writ  abates  by  his 
own  default.  Beecher's  case  8  Co.  60.  a.  It  is  the  same,  where  the  action, 
though  not  of  so  high  an  order,  is  apparently  vexatious;  for  on  this  principle  a 
plaintiff,  who  sues  the  same  person  m  two  different  courts  for  the  same  cause, 
may  be  fined.  Ibid,  and  14  H.  7.  7.— The  result,  as  to  the  law  at  present,  and 
since  pledges  of  prosecution  have  become  a  mere  formality,  seems  to  be  this; 
Mb  man  is  actionable  for  merely  smng^  whether  in  a  criminal  or  civil  form,  how^ 
ever  false  the  suit  may  be  in  foundation ;  nor  is  otherwise  punishable,  except  in 
die  case  of  a  civil  suit,  by  the  pa3rment  of  costs.  But  if  the  suit  be  malicious 
as  well  sa false,  it  is  on  that  account  punishable ;  sometimes  by  indictment  or 
nformation,  as  in  the  case  o£  a  conspiracy ;  sometimes  by  immediate  fine  and 
hnprisonment  in  the  court  in  which  the  malicious  suit  is  carried  on,  as  in  appeals 
of  felony,  or  mayhem,  or  in  attaint;  and  sometimes  by  action  of  the  partf 
0ued,  as  where  a  damage  can  be  proved,  or  where  from  the  grossnciiBs  or  cn- 
minality  of  the  charge  or  imputation  the  law  supposes  a  damage  to  be  inevitable, 
-^uch  are  the  various  provisions  of  our  law  to  deter  men  firom  becoming 
jiaintiffs  or  complainants  without  justifiable  cause.  As  to  the  provisions  acainst 
obstinate  or  vexatious  defendants^  these  being  rather  beyond  the  principle  for 
explanation  of  which  this  note  was  begun,  and  the  note  itself  being  already  so 
extended,  I  shall  be  content  with  observing,  that,  exclusively  of  the  findkig  of 
damages  and  award  of  costs  against  such  defendants,  there  is  in  some  few  cases 
of  a  very  special  nature  a  power  in  the  court  to  punish  their  misbehaviour  by 
fine  and  imprisonment.  See  Dv.  67.  a.  &  b.  Beecher's  case  8  Co.  59  &  66^*- 
See  further  on  the  general  subject  of  this  notCi  Cow.  Inst.  Jar*  Angbc.  I9I>.  4* 
tit.  16.— [Note  397.] 

(1)  iyit«i6o.b.  . 


L.2;  C.  12:  Sect.  239, 240.        Of  Rents.  [I6I.  b. 

well  as  for  a  rent'  service.  Ncfki^  that  when  bookes  say  that  a 
detainer  of  a  rent  charge  or  tecke  is  a  dissebin,  it  must  be  in- 
tended upon  a  demand  made  (s). 

If  there  be  two  joyntenants^  and  the  grantee  of  a  rent  charge 
dsstrciine  for  the  rent,  and  one  of  them  make  rescous,  they  are 
both  disseisors  (3) ;  for  a  distresse  for  the  rent  is  a  demand  in 
law,  and  then  the  non-payment  is  a  deniall  and  a  diMAiyn  •  but 
he  diiat  made  the  rescoos  is  only  the  disseisor  with  force. 


Sect.  239. 

> 

/4^D  there  be  two  camei  of  diaemn  of  a'  rent  secke;  that  is  to  s{^, 
demall  and  indosure* 


"J^HE  reason,  wherefore  indosure  is  a  dissebin  of  a  rent  secke,  49  £•  3*  16- 
is  because  the  grantee  cannot  come  upon  the  land  to  de-  ^dAss.^. 
mandit.  36  Aw.  7. 


10  £.  3«  19. 
33H.  6,  36.    35H.  6.7.b. 


Sect  240. 


y^N^/)  it  seemeth,  that  there  is  another  cause  of  disseisin  of  all  the  three 
services  aforesaid;  that  is,  if  the  lord  is  going  to  the  land  holden  &f 
him  for  to  aistreine  for  the  rent  behind,  and  the  tenant  hearing  thu 
encountreth  with  him,  andforestalleth  him  the  way  with  force  and  armes, 
or  menaceth  him  in  such  forme  that  he  dare  not  come  to  the  land  to  dis* 
treinefor  his  rent  behinde  for  doubt  of  death,  or  bodily  hurt  (pur  doubt 
de  mort,  ou  mutilation  dc  ses  members),  this  is  a  disseisin,  for  that  the 
lord  is  disturbed  of  the  meane  whereby  he  ought  to  come  to  his  rent.  And 
so  it  is,  if,  by  such  forestalling  or  menacing,  he  that  hath  rent  charge  9r 
rent  secke  is  forestalled,  or  dare  not  come  to  the  land  to  aske  the  rent 
behinde,  S^c. 

^'  PORESTALLETH,"  [*]  forestaUamentum,   signifieth  [*] nets, fib. u 
oitrusionem  ws  vel  inwedimentum  transitus,  Sec*  ^^'Jf^' 

**  With  force  and  armes,"  v»  et  arnUs*  39  Am.  49. 

(3  iMt  igft.) 
Force,  ms,  in  [t]  the  common  law  is  most  commonly  taken  in  [«]  vid.  Stct 
ill  part,  and  taken  for  unlawiull  yiolence,  for  maxinii  pad  sunt  4ai> 
contraria  vis  et  iniuria*  And  therefore  Britton  said  well,  speaking  (^^^  ^57*  b-) 
jn  the  person  of  the  king,  nous  tdonSf  que  touts  gents  pluis  usent 
judgement  fue  force  (4).    Arma,  Armes,  in  the  common  law 

signifieth 


^2)  This  is  agreeable  to  Littleton's  description  of  such  a  disseisin  in 
Sect  233.    See  W,  Jo.  414. 

(3)  See  ace.  as  to  attornment  by  one  of  two  jointeiiiuits.  Sect.  566. 

(4)  BrittuRa. 


163.  a.]  Of  Rents.        L.  8.  C.  12.  Sect.  240. 

signifiM  any  thn^i  that  a  fom  ftriketh  «r  horteth 
[&]  Bficton,lib.  (|C^  withiU.    [il]  Ornnes  dlas  dieimusarmaiaSf  qmkabent  r\Q^n 
4,fo.  169,  &  lib,  CUM  quo  nocere  possunU     Tdorum  aHiUm  apjMatwne  |  *| 

nf^  rt^.         oiimia^  in  guihus  smtndi  hominet  nocere  posnttU.  acd'  ^        -^ 
gap.  4,  jptKA^ttn     MX  <t  ^tcts  wnen^  snte  armUf  et  m  tma  cancertatume 

ligna  sumpserit,  Jiistes  et  lofidetf  talis  dicetw  vu  armata^  tedu 
quU  venerti  cum  arfnist  anms  tamen  ad  dejidendum  non  ususjuent^ 
et  defecerit,  vUarmata  dicilur  essejacto^  siMcU  enim  terror  armo' 
rum  ut  videatur  armis  dejeciise.  And,  Armorum  qtuedam  stmt 
tuitionis  (et  quod  quis  oh  tutdam  corporis  sui  vel  sus  juris  ficerit^ 
Justijecisse  videturj  qtuedatn  pads  et  justitia^  fusedam  perturba* 
iionispaciSf  et  injuria;  quadam  usurpationis  ret  aliena. 

Againe,  Armorum  quadam  sunt  mobtta^  et  quadam  quajacitmt 

brusurum,  Sfc,      Arma  moluta  plagam  Jactunt ;    sicui  ^tadsuSf 

KsacutOi  et  hujmmodiy  Ugru^  vero  et  kpktes  bntsuras^  orhes^  tt 

ictus,  Sfc.      To  conclude  this,  it  is  truhr  said,  that  armonan 

(« Inft  i6i»       appettatione  non  solum  scuta  et  ^ladH  et  golem  contineniur,  sed  ed 

1^*)  Jiistes  et  lapides.    As  the  poet  saith : 

Virgil  li  Jamquejuces  et  sasa  volant;  Juror  amia  ministrat, 

Sed  vim  vi  repeUere  Ucet^  modbjiat  moderamine  inculpates  tutde^ 
non  adsumendam  vindictamf  sed  ad  propaUandam  injurianu 

BractoD,  lib.  ft.  **  ^or  doubt  ofdeatht  or  bodily  hurt  (pur  doubt  de  mort,  on 
16.  Britton^lbl.  mutilation  de  ses  members).**  for  it  must  not  be  vagus  4r  vanas 
^  ^  ?^-  tnaor,  sed  talis  qui  cadere  possit  in  virum  constantem^  et  non  in 

(S^h^'us'  hominem  vanum  et  meticulosum,  talis  enim  debet  esse  metus,  qii  in 
^  ^     se  continet  mortis  periculum  et  corporis  crudatuM.    Littleton  here 

*  See  of  All  in  saith,  it  must  be  for  f&xe  of  death  *  or  muHHaUon  of  members. 
AeOepirrof  Et  nemo  tenetur  exponere  se  in/ortuniis  et  pericuHs {i^.  And 
^^**^^»  therefore  a  forestldment  widi  such  a  menaee  is  a  disseisin,  not 

^  Am^&!^  onely  (saith  Littleton)  of  a  rent  service,  but  also  of  a  rent  charge 
«9  Aig.^,&c  ^^  rent  seek.  These  be  all  the  disseisins  of  a  rent  that  pur 
[0^<l.Sect  author  q>eakeB  of.  See  hdieafter  [/]  wh&re  a  disseisin  shall  be 
5Bau  by  way  of  admittanoe  of  the  owner  of  the  rent.    And  Littleion 

doth  adde  the  binding  reason  in  case  of  forestalment,  because  the 
lord  is  disturbed  of  tne  meane  by  which  he  ought  to  come  to  his 
rent,  whereof  there  hath  beene  spoken  sufficient  before  (3),  as 
well  in  case'  of  the  rent  charge  and  rent  secke,  as  of  the  rent 
■erWce. 

<<  Sfc"    Of  the  fSfcJ  in  the  end  of  this. Section,  and  what  is 
inmlied  therein,  sufficient  hath  beene  spoken  before. 

J^ow. hnih.  Littleton  spoken  of  remedies  for  the  recovery  of  the 
ai^erages  of  rents.  But  since  Littleton*B  time  a  right  profitable 
•3sH.8.ca.37.  statute^ m  the  3a  yeare  of  H.  8;  hath  beene  made  ibr  the  reoo- 
(a Co.  ltd.  veiy  of  arreraged  <n  rents  in  certaine  cases  where  l^ere  ky  no 
I>^876.  b.  remfedy  at  the  common  law,  and givetfi  further  remedy  in  some 
Ai^i48.a.')       *^^  where  at  the  common  law  there  was  some  (3)  remedy; 

which  statute  hath  beene  well  and  beneficially  expounded ;  and 

herevmon  eight  things  are  to  be  observed. 

1.  When 

i)  See tilor^falfy ott this subiecl post.  353i b. 

21  Ant.  161.  a. 

3)  SeeaB  to  this  point  infra  note  4,  and  16a.  b.  note  1. 


L.«.  C.  12.  Sect.  240,        Of  Rents.  [162.  a.  l62.b. 

1.  When  Littleton  wrote,  the  heires,  executors,  or  adniinistra- 
tow,  of  a  man  seised  of  a  rent  service,  rent  charge,  rent  secke^. 
or  fee  farmc,  in  fee  simple  or  fee  taile,  had  no  remedy  for  the 
arrerages  incurred  in  the  life  of  the  owner  of  such  rents.     But 

now  a  douhle  remedy  is  given  to  the  executors  or  administrators  4  Co.  49, 50.  a. 

for  payment  of  debts,  &c.  viz.  either  to  distreine  or  to  have  an  ^g^ell's  ca»«« 
action  of  debt. 

2.  That  the  preamble  of  the  statute  concerning  executors  or  40  £.  3. 
administrators  of  tenant  for  life  is  to  be  intended  of  tenant  pur  outer  Execution  98; 
we,  so  long  as  cestui/  que  vie  liveth  (4),  who  are  also  holpen  by  the  ^j^,?'  ^^^  3** 
said  double  remedy.     But  after  the  estate  for  life  determined,  his  ^ /jj  8^ao 

executors  or  administrators  might  have  had  an  action  of  ,g  h'  6. 43. 

L  16271  ^®^^  ^y  ^^  common  law ;  but  they  could  not  have  qcJ-  dis-  34  H.  6.  20. 
ij    J  treyned,  which  now  they  may   do    by  force  of  this  3*  E.  3.  Dct  g.- 
statute;  for  in  that  point  it  addeth  [m]  another  remedy  9^'^*  *?' . 
than  the  common  law  gave  (1).  dfction  a^**" 

(Cro.  Cha.  471 ,  47a.)  [m]  as  EUz.  Dier  375.      (Ant.  146.  b. 

3.  If  a  man  make  a  lease  for  life  or  lives,  or  a  gift  in  taile«  re- 
serving a  rent,  this  is  a  rent  service  within  this  statute. 

4.  The  distresse  is  the  more  plaine  and  certain  remedy  thaa  a 6  E.  3.  64. 
the  action  of  debt ;  for  the  action  of  debt  must  be  brought  against  ^    ei'^cMeuS 
them  that  tooke  the  profits  when.  Uie  rent  became  behinde^  or  supra,  &  7  Co. 
against  their  executors  or  administrators ;  but  the  distresse  may  39.  b.  Billing- 
be  taken  upon  the  land  be  it  either  in  the  tenant's  own  hands  or  ton's  case. 

in  the  hands  of  any  other  that  claimes  by  or  from  him  (that  is  by 

interpretation 


(4)  This  passage  of  lord  Coke  has  been  cited  to  prove,  that  he  was  of  opinion 
against  eiAending  the  remedy  of  the  statute  to  the  executors  of  a  tenant  for  hia 
own  life,  who  before  the  statute  were  entitled  to  action  of  debt,  but  could 
not  distrain.  See  Hool  v.  Bell,  in  1  L.  Raym.  172.  But  I  think,  that  lord 
Coke  was  misunderstood.  He  appears  to  me  to  have  merely  intended  to  guard 
a^nst  an  error  of  law,  into  which  the  generality  of  the  preamble  of  the  statute 
might  lead  uninformed  persons;  the  preamble  reciting  that  the  executors 
of  tenants  Jbr  life  had  no  remedy,  without  distinguishing  what  kind  of  tenants 
for  life ;  whereas  in  truth  the  executors  of  tenant  for  his  oxjon  Ijfe^  and  also  the 
executors  of  tenant  ^^ur  autre  vi^,  after  death  of  cestui  qui  vie,  had  remedy  by 
action  of  debt  before  the  statute.  That  it  was  not  the  meaning  of  lord  Coke 
to  restrict  the  benefit  of  the  statute  to  cases  in  which  there  was  no  remedy 
before,^  and  on  that  account  to  exclude  the  executors  of  tenants  for  their  own 
lives  from  the  remedy  of  distress  given  by  the  statute,  is  to  me  clear;  because 
he  himself  states,  both  in  a  preceding  and  in  a  subsequent  paragraph,  that  the 
statute  sometimes  operates  by  adding  a  remedy  to  that  before  existing  at  com- 
mon law.    See  further  as  to  this  point,  infra  note  1. — [Note  298.] 

( 1 )  This  doctrine  is  impugned  by  the  court's  resolution  in  Turner  v.  Lee, 
Cro.  Cha.  471,  for  according  to  that  case  the  statute  of  H.  8,  only  applies, 
where  the  conmion  law  gives  no-  remedy.  To  this  construction  also  the  pre- 
amble of  the  statute  affords  countenance.  However  in  a  case  in  Cro.  £liz.  332, 
it  seems  to  have  been  taken  for  granted,  that  the  statute  did  not  operate  thus- 
restrictively;  and  in  Hoole  v.  BeUf  1  L.  Raym.  172,  it  was  adjudged,  that  the 
statute  being  remedial  extends  to  the  executors  of  aU  tenants  for  life,  as  well 
to  those  executors  who  previously  to  the  statute  were  entitled  to  action  of  debt, 
as  to  those  executors  who  had  no  remedy  whatever.  Ever  since  too  this  last  * 
case,  I  apprehend  the  law  to  have  been  taken  accordingly*  See  fur&er  as  to 
this  construction,  supra  note  4.^Note  299.] 

Vol.  I.  Ss 
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interpretation  under  him)  by  purchase,  gift  or  descent.  And  these 
words,  claiming  onely  by  andjrom  hiniy  are  to  be  understood  claim* 
ing  onely  from  or  under  him  by  purchase,  gift,  or  descent,  and  not 
paramount  or  above  him ;  as  we  lord  by  cscheate  claimeth  not 
under  the  tenant  by  purchase,  gifl,  or  descent,  but  by  reason  of 
his  seigniory,  which  is  a  title  paramount  (2). 

5.  U  there  be  lord  and  tenant  and  the  rent  is  behinde,  and  the 
lord  grant  away  his  seigniory,  and  dyeth,  the  executors  shall  ha?e 

(t  Sid.  39.)         no  remedy  for  these  arrerages ;  because  the  grantor  himself  had 

no  remedy  for  them  when  he  dved  in  respect  of  his  grant,  and  the 
statute  is  (in  hke  manner  as  the  testator  might  or  ought  to  haTC 
done)  Et  sic  de  similibus  ;  for  the  act  giveth  no  remedy,  when  the 
testator  himselfe  hath  dispenced  with  the  arrerages,  or  had  no 
remedy  when  he  dyed  (3). 

6.  If  the  tenant  make  a  lease  for  life,  the  remainder  for  Kfe,  the 
remainder  in  fee,  the  tenant  for  life  payes  not  the  rent  due  to  the 

(4  Co.  51.)  lord,  the  lord  dyeth,  the  tenant  for  life  dyeth :  the  executors  can- 
not distreine  upon  him  in  remainder,  because  he  claimes  not  by  or 
from  the  tenant  for  life.  And  so  it  is  of  a  reversion  for  the  cause 
aforesaid.  But  if  a  man  grant  a  rent  charge  to  A.  for  the  life  of 
B,  and  letteth  the  lands  to  C  for  life,  the  remainder  to  D.  h  fee, 
the  rent  is  behinde  by  divers  yeares,  B.  dyeth,  and  after  C  dyeth : 
A.  may  distrein  Z).  in  remainder  for  all  the  arrerages,  by  the  lat- 
ter branch  of  the  statute  of  32  H.  8.  And  this  diversity  riscth 
upon  the  severall  pennings  of  the  former  branch  and  of  this  latter, 
which  you  may  reade  in  the  statute  it  selfe,  and  so  expounded  and 
0]  5  Co.  118.  adjudged  [0]  in  Edridges  case,  and  the  latter  clause  giveth  the 
idgc'i  caic.     lesser  estate  the  greater  remedy. 

7.  For  the  arrerages  of  a  nomine  pcena,  and  for  reliefe,  or  for 
•  40  E.  3. 3.  b.  9aA  pur /aire  Jits  chiioaler  oxpurfle  marier,  this  statute  *  giveth  no 
n  H.  4.  85.  remedy.  For,  for  the  arrerages  of  tlie  nomine  pcentSy  the  grantee 
11  u  t  f  * .  himselfe  may  have  an  action  of  debt,  and  consequently  his  execu- 
s8  U.  8.  tors  or  admmistrators :  and  vet  the  nomine  pcena  as  an  incident  to 
Dier  24.  the  rent  shall  descend  to  the  heire.  For  reliefe  the  lord  cannot 
[p]  34  £.  1.  have  an  action  of  debt,  but  distreine; but  his  executors  by  [p]  the 
Avowry  333.  common  law  shall  have  an  action  of  debt  (4),  for  it  is  no  rent  but 
F-  N.  B.  122.  n  casuall  improvement  of  services.  For  the  said  aides,  if  the  lord 
iiH  68*  ^^^^  ^®V  tnem,  the  son  and  the  daughter  respectivelj  shall 
Mich!  32  H.  8.  ^A^6  ^^  action  of  debt  against  the  executors  or  administrators  of 
Bot.  429.  the  lord,  and  if  they  have  nothing,  then  against  the  heire ;  but  this 
Leake's  case.  jg  by  the  Statute  {q)  of  W.  1.  NotCy  that  all  manner  of  arrerages 
Ognel'i  case  of  rents  issuing  out  of  a  freehold  or  inheritance,  whether  they  be 
SsE."  Debt  157.  *"  money  or  come,  cattell,  fowle,  pepper,  comine,  victual!,  spuires, 
(3  Co.  QQ.  gloves,  or  any  other  profit  to  be  delivered  or  yielded,  and  vraether 
Cro.  Kliz.  893.)    they  be  annuall  or  every  two,  three  or  four  yeares,  &c  or  the  like, 

'f\^n  ft  ^^  ^^'  *^®  within  this  statute ;  but  work  dayes,  or  any  corporal!  tovice, 
.N.B.  82. 122.  ^^  ^1^^  j.^^^  ^j.g  ^^^  within  this  statute. 

8.  A  feme  sole  is  seised  of  a  rent  in  fee,  &c.  wliicfa  is  befcinde 
and  unpaid;  she  taketh  husband;  the  rent  is  behinde  again ;  the 

wife 


Edrii 


V 


(a)  For  other  cases  not  within  the  statute  on  a  like  ground,  see  Cro. 
EUz«  332.  1  Leon.  302.  2  Vern.  6i2,  See  also  on  the  extent  of  this  branch 
of  the  statute  £dridge*s  case,  5  Co.  118. 

(3)  Ace.  by  Vaughan  chief  justice,  in  his  Reports  40. 

(4)  Adjudired  accordingly  in  a  case  ia  Noy  43,  and  Cro,  Elis.  883.  S^^ 
also  ace.  ant,  03.  a.  &  bt 
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wife  dyeth :  the  husband  by  the  common  law  shoidd  not  have  the 
arrerages  growne  due  before  the  marriage,  but  for  the  arrerages 
become  due  during  the  coverture  the  husband  might  [r]  have  an  [r]  a$  £.  3.  $^ 
action  of  debt  by  tlie  common  law.    But  now  this  statute  *  by  a  10  H.  6.  u. 
particular  clause  giveth  the  husband  the  arrerages  due  before  ^^'  J*™*  28.) 
marriage,  and  the  said  double  remedy  for  the  same,  that  he  may  p"  ^  ^^^^' 
distreyne  for  the  arrerages  growne  due  during  the  coverture.    So  (Posi.  351.  b.) 
it  giveth  him  that  which  he  could  not  have  before,  and  further  m  Hill.  17. 
remedy  for  that  which  the  common  law  gave  liim.  And  so  it  bath  £!»•  Bot.  457. 
beene  [s]  adjudged.  '^J'"  Shajpe  * 

The  bishop  of  [t]  Nomich  had  the  first-fruits  of  all  the  clergy  o^^d's  «L 
within  the  diocesse  at  every  avoydance ;  the  church  became  void,  ubi  supn. 
and  another  parson  became  incumbent,  who  paid  the  bishop  par-  U]  19  £*3* 
cell  of  his  first-fruits  according  to  the  taxation  of  the  church,  and  Junsdict. ««. 
for  the  rest  he  had  a  day  given  unto  him  to  pay  it ;  the  bishop 
dyed;  the  residue  was  not  payd,  whereupon  his  executors  brought 
an  action  of  debt :  and  it  is  adjudged  that  no  action  doth  ue, 
because  it  is  a  meere  spiritual!  thing  and  no  lay  contract,  and 
therefore  the  court  had  no  jurisdiction  to  hold  plea  of  it. 

I  have  been  the  longer  in  the  exposition  of  the  said  statute  (5), 
for  that  it  is  a  eenerall  case,  and  doth  conceme  most  part  of  the 
i^bjects  of  England  (  6  ) . 

Finis  Libri  Secundi. 


(5)  In  18  Yin.  Abr.  543,  most  of  the  cases  on  this  statute  since  lord  Coke'a 
time  will  be  found  distributed  according  to  the  several  clauses.  See  also  Gilbert 
on  Action  6f  Ddit,  b.  i.  chap.  2  &  3. 

(6)  The  only  clause  in  the  statute  of  Ch.  2>  for  converting  military  into 
common  socage  tenures,  which  seems  to  aiFect  rents,  is  a  proviso  to  preserve  • 
rents  certain,  and  to  make  the  reliefs  on  them  universally  the  same  as  on  the 
death  of  tenant  in  common  socage.  See  12  Cha.  2.  c.  24.  s.  5,  and  as  to  the 
difference  between  felief  for  kmght's  service,  and  relief  for  common  socage, 
ant.  Sect.  112  and  126,  with  the  commentary  thereon.  But  various  other 
statutory  provisions  relative  to  rents  have  been  made  since  lord  Coke's  time ; 
and  as  these  are  very  material  to  the  recovery  of  rents,  it  may  not  be  amiss 
here  to  take  a  general  review  of  the  chief  of  them,  though  some  have  been 
incidentally  noticed  before  in  the  chapters  on  tenants  Jbr  years  and  tenants  at 

I.  There  are  several  statutes,  which  extend  the  remedy  for  arrears  of  rent 
by  action  of  debt.  By  the  8  Ann.  c.  14,  debt  is  given  for  rents  on  leases  for 
a  life  or  lives  during  their  continuance^  which  the  common  law  denied.  Ant. 
47.  a.  note  4.  The  11  G.  2.  c.  19,  gives  action  on  the  case  to  executors  of 
a  lessor  or  landlord,  being  only  tenant  for  his  own  life,  where  he  dies  before 
or  on  a  rent-day,  and  by  his  death  the  lease  determines,  in  which  case  the  lessee 
or  under-tenant  by  the  common  law  might  have  avoyded  paying  any  rent. 
And  by  the  5G.  3.  c.  17,  which  enables  ecclesiastical  persons  to  lease  tithes 
and  other  incorporeal  inheritances,  debt  is  given  for  recovery  of  rent  on  such 
leases.    Ant  47.  a.  note  4. 

II.  Other  statutory  provisions  extend  the  remedy  for  rents  by  distress  to 
cases  to  which  it  was  before  inapplicable,  particula!>jv  to  rents  seek.  Thus  the 
4  G.  2.  c.  28,  on  account  of  the  tediousness  and  difficulty  of  the  remedy  for 
rent  seek,  and  also  rents  of  assise  and  chief  rents,  (though  why  these  two 
latter  were  added  I  do  not  understand)  enables  distraining  for  such  rents, 
where  they  have  been  duly  answered  for  three  years,  within  twenty  years  before 
the  first  day  of  the  then  f  ession  of  parliamenti  or  wh^e  created  aftenvards,  as 

in 
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^  case  of  rent  on  a  lease*  So  too  the  4  Ann.  c.  14,  gives  distress  for  arreara 
of  rent  after  determination  of  any  lease,  whether  for  life  or  lives,  for  jeara  or 
at  will,  but  with  a  proviso,  that  the  distress  be  within  six  calendar  months  after 
such  determination^  and  during  continuance  of  the  landlord*8  title  and  pos- 
session of  the  tenant  indebted ;  whereas  by  the  common  law  the  power  of 
distress  ceased  with  the  tenure. 

III.  Other  statutory  provisions  have  variously  improved  the  remedy  of  dis- 
tress for  rents,  where  it  is  applicable;  namely,  by  enabling  the  sale  of  the 
property  distrained,  and  so  giving  to  it  the  effect  of  an  execution,  by  making 
new  subjects  of  property  distrainable,  by  newly  regulating  the  mode  of  im- 
pounding distresses,  by  authorizing  to  distrain  m  ani/  place  things  fraudulently 
carried  off  the  premises  to  evade  distress,  and  by  preventing  the  avoidance  of 
the  xvhole  distress  for  a  mere  informality  or  irregularity  in  part  of  the  process* 
See  2  W.  &  M.  c.  5.  8  An.  c.  14.  4  G.  s.  c.  28,  and  11  G.  s.  c.  19,  to 
which  add  3  Blackst.  Com.  9th  ed.  6  to  15,  where  the  effect  of  these  statutes 
is  admirably  incorporated  into  his  view  of  the  law  of  distresses  with  his  usual 
excellence  of  order. 

IV.  The  8  An.  c.  14,  s.  1,  secures  to  landlords  to  the  amount  of  a  year's 
rent  where  so  much  or  more  is  in  arrear,  in  preference  to  persons  seizing  goods 
on  the  land  in  lease  under  an  execution ;  out  this  favour  is  granted  with  a 
proviso  to  prevent  prejudice  to  the  crown  in  recovering  and  seizing  debts, 
fines,  and  forfeitures.^— [Note  300.] 
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